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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant who claims to becaizen of China (PRC), applied to the Department
of Immigration for the visa on [date deleted unsldi31(2) of théMigration Act 1958as this
information may identify the applicant] Decembed 20

The delegate refused to grant the visa [in] Juri€28nd the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflde criteria for a protection visa are set
out in s.36 of the Act and Part 866 of Schedule thé Migration Regulations 1994 (the
Regulations). An applicant for the visa must mewet of the alternative criteria in s.36(2)(a),
(aa), (b), or (c). That is, the applicant is eithgrerson to whom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigrounds, or is a member of the same
family unit as a person to whom Australia has mitid@ obligations under s.36(2) and that
person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mmister is satisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225/IIEA v Guo
(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim
(2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/2003
(2004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIMA
(2003) 216 CLR 4735ZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIACQ(2007) 233
CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution
must involve ‘serious harm’ to the applicant (s.9Lfgb)), and systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdtment, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived about
them or attributed to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerihé requirement that an applicant must
in fact hold such a fear. A person has a ‘well-fech fear’ of persecution under the
Convention if they have genuine fear founded uptea chance’ of being persecuted for a
Convention stipulated reason. A fear is well-fouhddnere there is a real substantial basis
for it but not if it is merely assumed or basedogre speculation. A ‘real chance’ is one that
is not remote or insubstantial or a far-fetchedsgmkty. A person can have a well-founded
fear of persecution even though the possibilitthef persecution occurring is well below 50
per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hish@r country or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless reletathe first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee datein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-citizen in
Australia to whom the Minister is satisfied Ausiaahas protection obligations because the
Minister has substantial grounds for believing tlaata necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdlie arbitrarily deprived of their life; or the
death penalty will be carried out on the persortherperson will be subjected to torture; or
to cruel or inhuman treatment or punishment; ate¢grading treatment or punishment. ‘Cruel
or inhuman treatment or punishment’, ‘degradingtireent or punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be reasonable
for the applicant to relocate to an area of thentguwvhere there would not be a real risk that
the applicant will suffer significant harm; whereetapplicant could obtain, from an authority
of the country, protection such that there woultlv®a real risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarsa36(2B) of the Act.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicantThe
Tribunal also has had regard to the material reteto in the delegate’s decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] SepEn2012 to give evidence and
present arguments. The Tribunal hearing was coadweith the assistance of an interpreter
in the Mandarin and English languages.

The Application for Protection lodged with the Depatment.

The application, dated [in] December 2011, wasiveckby the DIAC [in mid]
December2011. The application stated that thaegyl(who is also known as [name
deleted: s.431(2)]) was born on [date deleted:1$2)Bin Fujian, China and her preferred
language is Mandarin. She stated her religionabhdlic. She said that she was married [in
the 1980s] in Fujian Her address before her arfniva&lustralia was [place name deleted:
s.431(2)], Leping, Jiangxi Province, China. Shd bafore her arrival in Australia she had
been employed in a [business] operated by her yamil

She said she was a citizen of China.
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The applicant said that she came to Australia @&uardian visa” issued to her [in]
2011 and that she had arrived in Australia [in]&@@d travelled here on a genuine PRC
passport issued to her by the relevant authoiiti€hina [in] 2007. She said she had
departed China from Guangzhou airport [on a cedate in] 2008.

At the date of the application, the applicant sid was unemployed.

The applicant has [her son] in Australia studying gher husband] and her [other
child] residing in China. She also has [a numbesildings] who reside in China.

Applicant’s statement lodged with the application.

The applicant set out bio data that was consistéhtthat referred to in the
application.

She said that her family has been persecuted becddseir religion and
environmental pollution in China and that she fedms will be persecuted if she has to return
to her home town. The applicant said that in Ndven2009 her husband had bought an
investment property [in Fujian] and her husband laisgarents had moved into the property.
In February 2011, the husband’s mother had becthrmed he took leave from his job to care
for her. At this time he noticed that the rivexnt the property was polluted and this
adversely affected the health of local people agitler was used to irrigate local food crops.
According to the applicant, her husband was ofvtbe that the main pollutant of the river
was [Company 1].

The applicant said the community, and her husblaad sent a letter of complaint
about the pollution to the local government auttyorirhey also complained directly to the
company said to be causing the pollution. No answere received or action taken to
remedy the problem giving rise to these complaititewever, the applicant said her husband
and family were subjected to intimidation and tisdeom unnamed sources. The applicant
said her husband also complained to the Environmh@&mbtection Agency as the local
government was also allowing the river to be used sewage ditch and this was affecting
the value of the property and the health of res&gladjacent to it. This complaint had also
not been responded to.

In mid-June 2011, the applicant alleges that hebhnd started receiving threatening
phone calls. As it was summer the stench fronritteg was unbearable and the applicant’s
husband, and other villagers, attended the EPAeded to leave. They were forcibly
removed by the police.

The applicant said that if she is forced to retorChina she will be required to live in
the intolerable environment, join the protesterdetend her personal interests and be
persecuted by the government and the company.

The applicant said she was baptised as a Catimadin underground church in [the
1980s]. She said all of her family are Catholhe claimed that her family had financially
supported the church, lent their house to the ¢hand participated in church activities.

The applicant said that [in] 2003, she had paritgd in a three day retreat during
which the police raided the gathering and arreatiedf the participants. She said she was
detained for three days and that she was questa@a who had organised the retreat, she



33.

34.

35.

36.

37.

38.

39.

40.

41.

was threatened and forced to undergo training tlwenThree-Self Patriotic Movement
committee.

The applicant said that in 2009 her husband had ime®lved in a church building
program that was carried out under a private naviiben the government discovered the
building they damaged it and detained and quedditvee husband because he had been
supplying cheap building materials. He was reldadter several hours when he convinced
the authorities that he had supplied inferior gyahaterials. He was at that time employed
by [company name deleted: s.431(2)].

The applicant said that in 2006 a printing factosed by the church was discovered
(presumably by the government) and was destroyst.husband had arranged for the
relevant printing to be undertaken at the prinbimginess of an acquaintance. The applicant
said that she was the contact point between thektand the printing company in arranging
for the delivery of samples, picking up completehing and arranging delivery. She said
the police found the printing dockets and receigit) her name on them, at her house in
Fuqging, Chinain 2011. The police had then askkd she was and where she was.

In [mid] 2011, the applicant alleges that the pokdttended her husband’s workplace,
but he was not present. A distant cousin, prestnvath links to the local government, had
told her husband the police wanted to use hisicelgactivities as leverage to stop him
campaigning about the polluted river issue, but tleey had evidence of illegal printing the
matter was much more serious. As a result, thécapp said she cannot return to China
because she will be arrested for her involvemetterprinting activity, tortured during her
interrogation and sent to jail.

The Interview with the delegate.

The applicant was interviewed by the delegate N8y [in] May 2012. The
interview was conducted with the assistance oh&rpreter in the Mandarin language.

The applicant produced her passport, a copy obaptism certificate and a letter
from [the] Parish Priest at [Church A] in [subu&leted: s.431(2)].

The applicant indicated that she is sometimes knoyvine name, [name deleted:
s.431(2)], and that this name is shown on her baptiertificate.

The applicant indicated to the delegate that alhefinformation contained in her
application was true and correct and that she didwsh to add to, or alter, any of that
information. She said her son had assisted hesrimpeting the application, as she could not
write in English.

The delegate asked the applicant about how shelitathed her passport. The
applicant said that she had completed the requaites and had a friend lodge it in Fujian
because she was then living in Jiangxi. The apptisaid it was a genuine passport and that
she had used it to travel to Australia. She dagdceme to Australia to care for her son who
was in Australia on a student visa. She said sldenot been to another country since her
arrival here and she had not worked in Australia.

The delegate asked why she had not sought pratessidier as she had been in
Australia since 2008. The applicant said thatrsdgbnot sought protection because she had
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not known about it until recently and it was onty{mid] 2011 when the Chinese authorities
found the invoices and dockets from the printingipany, that she felt she needed
protection.

The applicant was asked if she had any evidentigegburchase of the property in
[Fujian]. She said all the evidence was in ChiB&e said she was in Australia when the
property was purchased and it was purchased thratighddle man” The delegate asked
why it was purchased if it was near a pollutedriv€he applicant said that at the time of
purchase the pollution was not significant andaaesj but it had worsened since acquisition.
She said it had been purchased in 2009.

The delegate pointed out that pollution was nobavention reason and asked the
applicant to state the basis of her claim to ptataan this regard. The applicant said her
husband had raised concerns about the level aftpwil with government agencies in China.
The applicant said she did not have any evidenteese complaints as her husband was in
China.

The delegate put to the applicant that there wa®eeedure in China whereby
complaints can be put to the local government atuthfor resolution on a “without
prejudice” basis, so why would her husband, oraghy@icant, be persecuted for lodging a
complaint. The applicant agreed that this wasembiiout said he would be persecuted
because he had complained.

The applicant was asked if she had been harmedigecd this issue. She said she
had not, because she has been in Australia. $héhsagovernment were harming her
husband and she would also be harmed if she retaon€hina. The delegate indicated that
she had done no wrong in this regard so what whalthe basis for any harm to her. The
applicant said that government people had searohedouse, found documents relating to
printing material for the Catholic Church and wkreking for her.

The applicant said she was Catholic. She had baptised after her marriage to her
husband and she had not had a religion before tihe delegate asked the applicant to
explain baptism. The applicant said that beforgibm everyone has original sin and
baptism washes this away. She said the priestldsieto hold a candle, she was dressed in
white and the priest had put some ashes on her Hdaglapplicant was asked to outline how
she practiced her religion. She said that shetbaidosary in the morning and evening, prays
for the sick, and went to Mass on Sundays and ali&gs if she could. The applicant was
asked to name the sacraments in the Catholic Chi8hk said they included Holy
Communion, ordination and the “holy body”. Sheddaging an underground Catholic meant
her soul could be saved.

The applicant was asked why she could not praatieepublic church. The applicant
said the public church does not recognise the aityhaf the Pope, who is the leader of all
Catholics.

The delegate referred to the letter from [the papisest in Sydney] and asked the
applicant to outline the circumstances under wihtitlad been obtained. The applicant said
that she had mentioned to him that she had apfdre@fugee status and he volunteered to
give her the letter. She said she had spokemtarhcompany with her landlord who could
speak English. She said she goes to Mass at [E&Jron a regular basis but the mass is in
English and she follows it as best she can. Tipéiggnt said she began attending services
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there in 2009. She said she goes to the churduburb deleted: s.431(2)]to repent because
there is a Chinese priest there.

The delegate asked the applicant why it had takemlyear to attend the church. The
applicant said she had attended other churchesibeeaen she first arrived she had lived in
[suburb deleted: s.431(2)].

The applicant was asked if she read the bible. apipdicant indicated that she had
never been to school and could not read. Shelveasasked to state what she understood
the Holy Trinity was. The applicant said it was frather, Son and Holy Spirit.

The delegate then raised a number of issues thatawed her about the application.
First, was the ability of the applicant to depagdlly from China on a genuine passport and
that she was not questioned or detained when Wa&secountry information that indicated
that the Chinese authorities will not issue pagsgorpeople who have an adverse record.
The applicant said that at the time of the issueenfpassport she did not have any issues
with the government.

Second, the delegate said the applicant had armvadstralia in 2008 but only
applied for protection in 2011. The applicant ghiak until [mid] 2011 she had every
intention of returning to China. It was the deiactoy the police of the records of the
printing that had been undertaken for the churehittentified her as being involved, and the
fact that the police were seeking her, that was#talyst for the application. She said that
she was afraid that her husband would not be abietarn home and the family would not be
together because her husband was the leader pblil¢ion issue and the government were
looking for him.

The delegate pointed out that in the applicati@enapplicant had stated that she had
previously been detained for three days. The agplisaid that she had been on retreat and
on the second day the police raided the premisg@saasted some of the participants,
including her. She said she had been detaindteipdlice station for three days and that this
had occurred in 2003 The delegate asked why itddeeh her until 2011 to make a claim for
protection on this basis. The applicant said shathad only been detained as an ordinary
participant and she was questioned about the nafleaders of the group and then released
without harm.

The delegate asked the applicant to explain howndndshe became involved in the
printing activity referred to in the applicatiofhe applicant said that in 2006 she was in
Jangxia Province working in a family [business] amak the printing company doing work
for the church was also there. She said she wadvied in the logistics of liaising with the
printing company on behalf of the church on a paré basis.

The applicant said that prior to her departure tigtfalia she had moved her
belongings back into the family home. Following departure, her mother in law was ill
and some church members were praying for her.s8idethe police used the religious
affiliations of the family as a pretext to raid theme because they wanted to arrest her
husband for his activities surrounding the pollntissues. It was at that time that the police
found the invoices and delivery dockets from thatprs with her name on them. She said
that she had signed for the receipt of the primbeterial when it was delivered to her. The
applicant said she had no evidence to producesjper of her claim that she was involved in
printing material for the Catholic Church.
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The delegate asked how the applicant knew thgbdHation of the river adjacent to
their property had been caused by [Company 1]. apdicant said that one could observe
the black waste going into the river and the blstioke emanating from their factory. She
said her husband had found this out and told e delegate advised the applicant that
research had indicated that [Company 1] actuakyg wgaste to produce electricity and the
company was [recognised] for its contribution tioealthy environment. The applicant said
she could not explain this

The applicant was asked what she feared would Imaipgbe returned to China. She
said she will be arrested and investigated abauinkrelvement in printing material for the
Catholic Church because the authorities had foetelant documents with her name on
them. She said she would be imprisoned and redeigeading treatment. She said the
authorities were searching for her in this regaddoise they were unaware of the name of
the factory that printed the material. She sagdauthorities would also ask her about the
underground church because when they releasedst@ata they told me to attend the
patriotic church. She indicated that she wouldioor to attend the underground church if
she were to return to China because it was thectruech and saved souls.

The applicant pointed out that although the isswesounding the printing of the
relevant material for the Catholic Church had ocediprior to her departure to Australia, her
involvement had only been identified by the auttiesiin [mid] 2011. The delegate asked
the applicant why the authorities had not issuec@aant or summons for her arrest. The
applicant said that she supposed the issue wabataterious to warrant the issues of a
summons. However, she knew that she could natrréduChina.

The Delegate’s Decision.

The delegate accepted that the applicant’s ideasitglaimed and set out in the
passport issued to her by the People’s Republihiofia that had been produced at the
interview with the delegate and that the PRC wascthuntry of reference.

In relation to the claims made in regard to thdytimin, and its effects on a property
owned jointly with her husband, the delegate fothad there was insufficient evidence
available to prove ownership of the relevant propehat she was not at risk of any serious
harm by reason of her relationship with her huskemdithat as she had not engaged in any of
the activities or protest actions in relation te #ileged pollution or the property she could
not be imputed with any related political opinion.

Subsequent to the interview, the applicant haddddgdocument purporting to be the
title deed to the relevant property in China. detegate gave the document little weight
given the applicant’s very vague knowledge aboetdcation of the property and the
circumstances of its acquisition. Similarly, thmplcant lodged photographs said to be of the
pollution at, or near, the relevant property takgrher landlord’s son on a visit to China. As
there was no evidence of where the property waslation to the sites photographed, no
explanation of how or why the landlord’s son caméake the photographs or any evidence
that the applicant will be adversely affected by ahthe actions of her husband in respect of
this property, the delegate gave no weight to tietqgraphs.

The delegate found that there was no real chantteeapplicant suffering any
serious harm on the basis of the activities ofthusband in relation to pollution and its
effects on any property owned by them.
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The delegate also found that the applicant haddat substantiate a well-founded
fear of persecution on the basis of her religioeltebs. The delegate found the written and
oral testimony of the applicant in relation to givactice of her Catholic religion to be
contradictory, vague and limited. Accordingly, thedegate did not accept that the applicant
was a genuine practitioner of the Catholic faith.

In relation to the applicant’s attendance andiaffdn with the Catholic Church in
Australia, the delegate noted that there had begpaf one year between the applicant’s
arrival in Australia and her initial attendancechtirch. In response to questions about the
practice of her faith in Australia the applicanbyided very general responses not indicative
of a person who claimed to practice her religiothiextent claimed. The delegate decided
to give little weight to a letter of support frolmetapplicant’s parish priest as the applicant
did not know the name of the priest, the letterrtiti set out the date she had commenced
attending at the relevant parish and that therletss dated two months prior to the interview
with the delegate. The delegate disregarded tphkcapt’s attendance at Catholic services in
Australia, and the letter from the priest, undeBR(3) on the basis that each was undertaken
solely for the purpose of strengthening her claiongrotection.

Given the delegates expressed doubts about thengeess of the applicant’s
Catholic faith, the delegate did not accept thatapplicant had been previously detained in
China for practicing her Catholic faith, particijaegiven the contradictory and limited
description of the episode of detention. The dateglid not accept the applicant had been
involved in the printing of material for the CatlwoChurch given that there was no
substantial information to support this claim.

The delegate was of the view that the applicantttaacklled to Australia to support
her son who was studying here. She had departadgenuine PRC passport and had not
encountered any difficulties in departing Chinaathindicated that she was not a person of
interest to the authorities in China. Furtherréhead been a three year delay in the
lodgement of the application for protection frone time of her arrival in Australia. The
delegate found that this was indicative that thaiagnt did not hold any fears of persecution
in China or that any such fears were not well-fadhd

The delegate also relied on country informatiothaffect that underground
Catholics are not subject to persecution in Fuaovince. The relevant country information
cited indicated that there was a high degree @jicels tolerance in that province and that
underground Catholics are not harassed by the atitisaand that they, like other Christians,
are able to practice their faith according to tleeinscience without any fear of persecution.

The Tribunal hearing.

The applicant appeared before the Tribunal [in]t&msber 2012. The applicant was
not represented at the hearing. The hearing waduobed with the assistance of an
interpreter in Mandarin and English languages.

The applicant confirmed that the information shd peovided in her application, and
to the delegate, was true and correct and sheadidiish to delete or alter any of it.

The applicant confirmed her personal details asigeal to the delegate. The
applicant provided her passport to the Tribunalrispection, and copies of it were made for
the Tribunal’s consideration. The applicant predd statement addressing issues raised by
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the delegate in the delegate's decision. Shepatsaded several photos purporting to be of
the funeral of the applicant's mother-in-law andlofdren who had recently been to China
and visited the area of the applicant's propetggead to be adversely affected by pollution.

The Tribunal advised the applicant, based on thema&and evidence provided to
the delegate, it accepted that the property sdie taffected by pollution in China was owned
jointly with her husband.

However, the Tribunal pointed out to the applidéatt the Convention grounds do
not include pollution. As a result, the Tribunaltd not make a finding that the applicant
was a refugee based on any harm, or potential rersmg from the polluted river adjacent
to the applicant’s property in China. The applidaad some difficulty accepting this advice
as she maintained that if she were to return tm&hnd reside at the relevant property, her
health would be adversely affected. The Tribuxglaned a number of times that pollution
was not a ground for protection under the Refu@smss/ention. The Tribunal advised the
applicant that any harm, or potential harm, arisingof any real or imputed political opinion
(expressed in China or Australia) that might ineotkie issue of pollution may be an issue for
consideration in relation to her application foofection.

The applicant advised the Tribunal that her hushsattinoticed that the river
adjacent to their investment property in China pakuted and upon investigation was of the
opinion that pollution was caused by [Company 1figian province. The applicant's
husband had written a letter to all householdsiénillage asking them to object to the
pollution. The applicant said that some of théagirs had agreed to support him in
protesting against the cause of, and the levehefpollution. She said the residents had
appealed to the government in the village, andrtbeicipal government. Both of these
authorities indicated that the pollution was noissue for them to deal with. The applicant
said that no one would take responsibility for podlution and nothing was happening about
stopping it.

The applicant advised the Tribunal that when tiaerrhad become particularly smelly
in mid-2011, her husband and others had attendeBnkironmental Protection Agency
(EPA) demanding action in relation to the polluteomd they had threatened to remain at the
EPA until action was taken. The EPA authoritiegised the protesters that their action was
futile and that they should disperse. The appticard that police has intervened and the
police had eventually moved her husband and ther pitotesters away. She said the police
had beaten the protesters for not obeying theersrtb disperse. The applicant said her
husband had been hit by the police. She saiduslrand had been returned to his place of
employment after the protest.

The applicant said her husband had approacheddahagement of [Company 1] to
complain about the pollution the company was casifhe applicant told the Tribunal that
a manager from the company had undertaken to igeéstthe issue, but there had been no
change in the company's practices. When her hddtah sought to make further
representations to the company, the company sg@anvices would not grant him
admission to the company premises.

The applicant told the Tribunal that her husbancuisently in hiding because
government authorities are looking for him. She galice had been to his place of work in
[mid] 2011. She said that at the time, he wase'sgnt at his place of employment and his
boss had contacted him and told him that the pblégkbeen there. She said husband had not
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gone back to work. She said that he currently wamka friend's [business] in [another
locality]. He also currently resides in [that lbt4.

The applicant advised the Tribunal that her mothdaw had passed away about one
week prior to the hearing. She said her husbaddihaen back to the village for his
mother's funeral, but did not in fact attend theefial because he had been informed the
police would arrest him. The applicant providedtols of her deceased mother-in-law prior
to her burial.

The Tribunal asked the applicant if there was angemce, other than her testimony,
of police action against her husband. The appliadwised the Tribunal that she was not in
possession of any evidence, and did not know oéxietence of any such evidence.

The applicant told the Tribunal that the investmaaperty said to be adversely
affected by the pollution, was presently uninhabite

The Tribunal asked the applicant about the whenatsbaf her other son in China.
The applicant said that he was in [town deleted(23 and supported and looked after
himself. She said he was not subjected to polizadsment as he had never attended or been
involved in any activities surrounding the pollutiof the property.

The applicant argued that she would be arrestedharassed by the police if she were
to return to China because she is the wife of meband and he has been involved in
activities giving rise to police harassment. Sie shat the local government authorities had
close links with [Company 1], and the police weseng his Catholic faith, and his protest
activities, to harass him. She argued that ifidkeal authorities were forced to take action to
prevent, or mitigate, the polluting activities @dmpany 1], the local authorities would lose
a lot of revenue. As a result, the local authesithave not, and will not, take any action in
regard to the pollution and are seeking the aoklser husband to stop or limit the level of
protest against the pollution and [Company 1].

The Tribunal asked the applicant to explain thevahce of the group photos of
children that she had provided. The applicant 8eg were children of her landlord who
had recently returned to China and had taken sdm®g in front of a river near the house
that belongs to her and her husband. She expl#ma¢dhe location shown in the
photographs was about 15 minutes away from th@aeteproperty. The Tribunal explained
to the applicant that it was unable to accept th@gs as evidence in support of any claim in
the applicant's application for protection. Théuinal explained that there was no evidence
in the photos of any issue relating to her clairprimection on the basis of a Convention
ground. The Tribunal further explained that thetpk, in and of themselves, were not
reliable evidence of any pollution in relation ke trelevant property.

The applicant advised the Tribunal that she had beptised a Catholic in [the
1980s] and had been a practicing Catholic sincetiting. She told the Tribunal that from
[the year of her baptism] until her departure frGimna, she had only encountered one issue
with the Chinese authorities in relation to hergieh. The applicant said that she had been
arrested in 2003 while attending a retreat anddesh detained for 3 days. She said she had
been questioned by the authorities and counsejlélddm not to continue as a member of the
underground Catholic Church but to attend a reggdtehurch instead. The applicant said
she was released after she had signed a promissh#havould not attend the underground
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Catholic Church again. She said she had not beateih, mistreated or fined as it was the
first occasion she had had any in encounters Wwetatithorities.

The applicant told the Tribunal that a publishiagtbry in Jiangxi (a neighbouring
province to Fujian) had printed books and Biblashier church in Fuqing City. The church
then conducted its business and services at a@gpeson’'s home, and not in a separate
church building. She said that a representativen fthe Church provided her with samples of
what was to be printed and relevant order quastitehe would provide these to the factory
as she was working in Jiangxi province at the titéhen the books and relevant material
had been printed the factory would provide thesfied goods to the applicant and she would
arrange transport of them back to the church Fu@ityg The applicant said the invoices for
this work did not disclose the name of the printiagtory or the name of the church. She
said her signature was on the invoice where shesigagd for receipt of the relevant goods.

The applicant told the Tribunal that the police bagn to her family home in [mid]
2011 in search of her husband and they had seaticbdédmily home. She said that the
police had found these invoices and as a conseguba@olice had asked about her
whereabouts and were now seeking her to identéyptinter of the material referred to in the
invoices.

The Tribunal advised the applicant that it accepled she was a member of the
underground Catholic Church on the basis of hetitajal certificate provided to the
delegate. The Tribunal also accepted that shebaithued to practice her religion in
Australia and accepted the evidence provided leyptrish priest] of [Church A] in this
regard. However, the Tribunal put to the applicanintry information indicating that
officials in the Fujian province were very toleraritregistered and unregistered churches and
that people in Fujian were not subject to systerrfairassment by the authorities for
attending church. The applicant did not agree ik proposition. She said that the
registered church may be treated this way, butttbatment did not apply to, or extend to,
the underground Catholic Church.

The Tribunal put to the applicant that Pope Berteid had written an open letter to
all Catholic clerics and practitioners in 2007 eegsing the Pope's hope for reconciliation
between the open and the underground factionseo€#tholic Church in China. The
applicant said she had no knowledge of the letidrthat her local priest had discouraged
attendance at the registered church. She refdree@ribunal to the photographs she had
provided of her deceased mother-in-law and pointédhat the photos were part of her
burial service and that the relevant service wasaonducted in a “proper” church because
the Chinese authorities denied her congregationighéto practice in a church.

The Tribunal put to the applicant that country mfi@ation indicated that 90% of
Catholic priests and bishops were ordained withaghygroval of both the Chinese authorities
and the Vatican. The applicant says she was umagfahis and was unable to comment.

The applicant advised the Tribunal that if she wereeturn to China she fears she
will be arrested and questioned about the publgsbirinformation for the underground
Catholic Church and about the identity of priestd auns in that church. She said if she did
not provide this detail to the authorities she widog detained for a long time. She said she
was very scared that she would be tortured in daldisclose the relevant information.
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The hearing officer advised the applicant thatotid take a number of days to
provide her with a copy of the recording of therivea This appeared to cause the applicant
some concerns. The Tribunal advised the applitentit would not make a decision within
the next 14 days to enable her time to provideaatdjtional information or respond to the
issues raised by the Tribunal in the hearing.

Post hearing submission.

The applicant lodged a statutory declaration with Tribunal dated [in] October 2012
providing information in relation to country infoation that the Tribunal had discussed with
the applicant at the hearing relating to the taleedtitude of authorities in Fujian to the
underground church in that province and to themation of priests in China with the
approval of Chinese authorities. Some of this nedte/as in untranslated Chinese and
therefore unusable by the Tribunal. Also includex$ a statutory declaration from [name
deleted: s.431(2)] (a co-resident of the applicdafcribing incidents of police interference
in the activities of the underground church ideetifwhile that person was on a holiday in
China in April 2011.

The statutory declarations and related materiahtieehed to the Tribunal's file.
Country Information.

The Chinese government sanctioned Catholic Patrikssociation (CPA), has more
than 70 bishops, nearly 3000 priests and nuns, 600fthes and meeting places and 12
seminaries in China. In addition, there are thoughbe approximately 40 bishops operating
underground, that is, in churches that are nostegd with the CPA, some of whom are in
prison or under house arrest. (See US State Depatt2011, "Religious Demography",
International Religious Freedom Report 2(J10ly — December] — Chinal3 September).

Since the founding of the CPA in 1957, there haaen2 Catholic Churches in
China: the official or (registered) church and timefficial (unregistered or underground)
church. On doctrinal matters, there appears tdatleedifference between the two churches
and it is difficult to distinguish members of thederground and open churches solely on the
basis of their practice and rituals. (Liu, Willialn And Leong, Beatrice 2002,
"Organisational Revivalism: Explaining Metamorptsosf China's Catholic Church”,
Journal for the Scientific Study of Religidf:1, p. 125).

The difference between the official (registered) anderground (unregistered)
Catholic Church in China stems from the governrsaestriction of legal religious practice
to government sanctioned organisations and regsteligious groups and places of
worship. In the case of Catholicism, the CPA &sdhate sanctioned Catholic organisation.
Religious groups which are registered enjoy legalgetions that unregistered religious
groups do not receive, and unregistered groupgwnerable to coercive and punitive state
action. The legal protections afforded to regatereligious groups relate to, among other
things, the possession of property, publicatiohtefature, the training and approval of
clergy, and collection of donations. (See US Depeant of State 2009, "Legal/Policy
framework",International Religious Freedom Report 2009: Chigé July).
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The CPA was established in 1957 by the Chinesergowent in an effort to remove
Catholic faithful from the aegis of the Pope. (Mad, R. WO003, "Catholic Revival During
the Reform Era'"The China QuarterlyVolume 174, PP. 472- 4). In the late 1970s Pope
John Paul Il declared a state of emergency in Clgirsanting the Chinese Catholic Church
special dispensation. Under this special disperséinder conditions of duress, when there
were difficulties in communicating with Rome) thederground church could appoint
bishops without consulting the Vatican. (“The GdithDestiny in China" 2008,a Stamper
31 July). Over the years that position has deezldp where most newly appointed bishops
of the official Chinese Catholic Church are recsgdiboth by the Vatican and Beijing.
(Scott, K. C. 2004, "Two suns in one sky: pap#uence and the CCPChina Brief
volume 4, Issue 14 [July 8, 2004] The Jamestowm#ation <CX211489>).

The differences between the official Catholic Cuand the unregistered Catholic
Church have become less clear over time. For ebeanmp2008 and 2009 the US State
Department reported that in some official Cath@iwrches, clerics led prayers for the Pope,
and pictures of the Pope were displayed. (US Deyant of State 2009nternational
Religious Freedom Report 2009: Chjrz July).

Most Catholic commentators agree that the oncerpgblaysical and spiritual
distinctions" between the state sanctioned andngnolend churches have significantly
blurred. (Scott, KC. 2004, "Two suns in one gkgpal influence on the CCRChina Brief
volume 4, issue 14 [July 8, 2004], the JamestowmHation, <CX211489>).

Most sources estimate the number of Catholics jafas around 200,000 (or
around .6% of the chance population of 35 millioRyjian is generally regarded as one of
the provinces of China said to have applied reguiaton religion more liberally than others.
(See: "Another underground priest arrested in RUjZ910,Asia News24 March
http://www.asia news.it/news-en/Another-undergropnest arrested-in-Fujian —
17965.html# ).

The CPA does not recognise the authority of thecdatto appoint bishops; however,
it has allowed the Vatican's discrete input in ctihgg some bishops. An estimated 90% of
official Catholic bishops have reconciled with NMatican. Likewise, the majority of
Catholic bishops appointed by the government hageived official approval from the
Vatican through apostolic mandates. (US DepartroeB8tate 2011, "Legal/Policy
framework",July- December 2010 International religious Freedaport — China13
September).

On 27 May 2007, Pope Benedict XVI issued an opttarladdressed to the "bishops,
priests, consecrated persons and lay faithful @Ghtholic Church in the People's Republic
of China". Made publicly available by the Vaticam 30 June 2007, the 28 page letter
expresses the Pope's hopes for reconciliation leetwes open and underground factions of
the Catholic Church in China.

An RRT research response (CHN 35551) indicatednbaecent information on
harassment or mistreatment was found in the sogaesulted on the underground Catholic
Church in Fuging, Fujian province. However thisTRpaper did list incidents of harassment
and mistreatment of both clerics and laypersorteefCatholic Church in Fujian in 2007 and
earlier years. CHN 35551 indicated that no examplere found of Catholics being arrested
or detained for distributing unofficial Bibles other literature. However, in 2007 the
Christian post provided an overview of Bible progie in China. It concluded that “access



to religious material remains difficult in Chinasgéte the Chinese government's claim that it
prints a sufficient number of Bibles", and includedmples of two house church leaders
being arrested for printing and receiving unausextiBibles.

FINDINGS AND REASONS

103. The applicant has claimed that she is a nation@haha (the PRC). The applicant
provided her passport for inspection by the Triburfde passport is a genuine passport
issued by the PRC [in] 2007. The applicant arrivedustralia [in] 2008 travelling on a
student guardian Visa granted [in] 2007. [In] Daber 2011, the applicant lodged a
protection Visa application and was granted a limglyisa in association with valid
protection visa application. On the basis of tiferimation contained in her passport, and the
consistent information she has provided in heriappbn, to the delegate and to the
Tribunal, the Tribunal accepts that the applicara national of China.

104. The Tribunal finds that the applicant has no righénter and reside in a third country
as there is no evidence of such a right existing aoin the reasonably foreseeable future.

105. Having regard to the applicant's application fartpction, her interview with the
delegate and the hearing with the Tribunal, thdiegmt's claims to protection can be
summarised as follows:

* The applicant was a member of the underground GatBburch in China and fears
she will be arrested and detained by Chinese ati#®on the basis of evidence of
her involvement in the printing of material for thederground Catholic Church in
China.

» The applicant fears she will be adversely affettgd polluted river adjacent to a
residential property owned jointly by her and heslband.

* The applicant fears she will be arrested and detbam the basis of an imputed
political opinion ascribed to her because of thetgst activities of her husband
against the effects of pollution on a residentralperty owned jointly by her and her
husband.

106. On the basis of information the applicant providethe delegate, the Tribunal
accepts that the residential property said to bermsely affected by pollution is owned
jointly by the applicant and her husband.

107. While there is no evidence, other than the applisaastimony, that the river said to
be adjacent to the applicant's residential progartyhina is polluted, the Tribunal accepts
that the river is polluted.

108. The Tribunal notes that pollution is not a groungbtotection specifically listed in the
refugees Convention. On the basis of the evideetare the Tribunal, the Tribunal is not
satisfied that the essential and significant redspany pollution related harm (such as
health, environmental and social concerns for g@ieant) is a Convention reason.

109. The applicant told the Tribunal that she fearedrhftom the Chinese authorities
because they would impute a political opinion todea consequence of her husband's
activities in protesting against and complainingwithe level of pollution in the river, and
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the cause of pollution. No evidence was providethé Tribunal that the applicant’s
husband has suffered any serious harm of the typemplated by section 91R(1) or (2).
The Tribunal notes that there is also no corrolbggavidence to that provided by the
claimant, that her husband is a person of intécetste Chinese authorities. In this regard the
Tribunal accepts the evidence of the applicanttti&Chinese authorities have not issued an
arrest warrant for the apprehension of the applfisdnusband. Even if the Tribunal accepted
that the applicant’s husband was a personal iriteyeke Chines authorities in respect of his
protests against pollution in China, the Tribumadi§ that this would be insufficient to justify
a well-founded fear of serious harm on the pathefapplicant on the basis of an imputed
political opinion. In this regard, the Tribunaltes the evidence of the applicant that her son
(presently residing in Fujian) has not been, ndikedy to be, harassed by the Chinese
authorities as he has had no involvement in artg@protest or political activities carried out
by her husband. The Tribunal finds that the saateomne would be applicable to the
applicant given her lack of involvement in suchhaties.

The Tribunal does not, and cannot, accept the ghapbic material provided by the
applicant of children near a river as evidenceuggpert any of the applicant's claims relating
to the likelihood of harm arising out of an imputaalitical opinion based on her husband’s
protest against pollution of a river adjacent teitiproperty in China. In this regard, the
Tribunal notes the evidence of the applicant thatarea in which these photographs were
taken is somewhat removed from the area in whietrékevant property is situated, and as
such, is too remote to be of any relevance to ldnens made by the applicant.

The Tribunal finds the applicant's evidence intiefato the activities of her husband,
and the claimed activities of the Chinese autlesjtio be general and vague and incapable of
providing a sound basis for any finding that thpleant's husband has been, or will be,
persecuted for any activity he has undertakenlatiom to the residential property or the
polluted river. Accordingly, the Tribunal findsdte is insufficient evidence to support the
applicant's claim that the Chinese authorities waulpute her with any antithetical political
opinion should she returned to China.

Although not raised by the applicant, a claim totpction as a member of the
particular social group of people adversely affddig pollution in China has been
considered by the Tribunal. While the Tribungbiepared to accept that the claimant is a
member of the particular social group, the Tribusadot satisfied that the essential and
significant reason for any pollution related hatme snight suffer is a Convention related
reason.

The Tribunal finds that there is no real chanceaghgicant will face persecution
because of any political opinion imputed to hetlombasis of any association with her
husband, any association with any anti-pollutiotivéiees of her husband or because of the
existence of the pollution.

The applicant also claimed a well-founded fearafpcution on the basis of her
Catholic faith if she were to return to China. 8a®n the evidence provided to the delegate,
her baptismal certificate and the evidence of fthash priest of Church 1], the Tribunal
accepts that the applicant is a member of the gnolend Catholic Church in China and that
she was baptised into the church in [the 1980s].

The Tribunal also accepts the applicant's evidémdlee Tribunal that the only time
she encountered any adverse interaction with theeSa authorities in relation to her
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religion was in 2003 when she was detained 3 daryattendance at a retreat. The Tribunal
accepts her evidence that while detained she wamistreated, and finds on the basis of
relevant country information of the tolerant atfi¢uof the authorities in Fujian, that she
would not be mistreated if she were to be questi@gain about her activities..

The applicant told the Tribunal that she fearswitiebe arrested and detained by
Chinese authorities if she were to return to Chieeause the police have found documents in
her home that she alleges relate to the printingaterial for the Catholic Church in Fujian.

In this regard, the Tribunal notes the evidencthefapplicant that the relevant documents
did not disclose any information relating to thentty of the commercial organisation
alleged to have printed the documents, nor didlteiments identify the person or entity
who ordered the relevant printing. The Tribunalegts this evidence provided by the
applicant. Therefore, the only incriminating ewide on the relevant documents seems to be
the applicant's signature for accepting deliverthefgoods and perhaps a description of the
goods delivered.

As a result, the Tribunal finds that there is ifisidnt evidence, on the basis of the
applicant’s testimony about these documents, tothe applicant to any underground church
as no such church is named on the documents. riiiteng could have undertaken for a
commercial entity or a registered church. The igappt’s evidence is that the organisation
which placed the order for the printed materialas disclosed on the document and
accordingly there would be no information upon whilce police could link the material or
the applicant to the underground church. It isefee difficult to see how these documents
could sustain a well-founded fear of persecution.

There is no evidence before the Tribunal that i@ieant will be seriously harmed
because of any involvement she may have had wathitiderground Catholic Church. The
only evidence available to Tribunal from the apgfitis that the police asked once about her
whereabouts in mid-2011. The Tribunal has noted,res had regard to, country
information that Bibles and other printed mateaiad available to the registered Catholic
Church and the underground Catholic Church in Chifiae Tribunal finds that the mere
existence of delivery dockets for such materiahe@yby the applicant, and disclosing no
other information, would not give rise to a wellifaded fear of persecution.

The Tribunal accepts country information that then@se authorities in Fujian are
tolerant of both the registered and unregisteratidlia Church. The Tribunal notes the
objective country information that 90% of bishopsl riests ordained in China, are ordained
with the consent of the PRC authorities and thecdat The Tribunal also notes the
sentiments expressed in the letter of May 2007 dpeMBenedict XVI expressing the Pope's
hopes for reconciliation between the open and grdand factions of the Catholic Church
in China and the generally positive response ofthmese authorities.

The Tribunal has considered the material presentdte post-hearing submission
lodged by the applicant. However, the Tribunafgnethe information contained in the
country information referred to earlier.

In the light of the applicant's evidence that steefised her Catholic faith in an
underground church from [the 1980s] until her daparfrom China in 2008 and was not
subject to any serious harm in that time, andHerreasons set out above, the Tribunal finds
that there is no real chance that the applicarifage persecution because of the practice of
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her Catholic faith in the underground Catholic Gtuin China in the foreseeable future, or
for any other Convention related reason, shouldstugn to China.

Having considered the applicant’s circumstancescéaichs singularly and
cumulatively, the Tribunal is not satisfied thag @pplicant has a well-founded fear of
persecution for a convention reason if she weretiarn to China. The Tribunal finds the
applicant is not a person to whom Australia hasgutoon obligations under s.36(2)(a) of the
Act

Complementary protection.

Having found that there is no evidence to indi¢ht the applicant will face any
serious harm if she were to return to China, thbufral is not satisfied Australia has
protection obligations to the applicant becauseesthee substantial grounds for believing
that, as a necessary and foreseeable consequetheeapiplicant been removed from
Australia to a receiving country (in this case @)ithere is a real risk that she will suffer any
significant harm from the authorities in China. eTfribunal finds the applicant is not a
person to whom Australia has protection obligationder s.36(2)(aa) of the Act.

CONCLUSIONS

The Tribunalis not satisfied that the applicant is a person to whamtralia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfy the criterion set out in s.36(2)(a).

Having concluded that the applicant does not nieetéfugee criterion in s.36(2)(a),
the Tribunal has considered the alternative catem s.36(2)(aa). The Tribunal is not
satisfied that the applicant is a person to whorstrglia has protection obligations under
s.36(2)(aa).

There is no suggestion that the applicant satisfi@s(2) on the basis of being a
member of the same family unit as a person whaefgegis.36(2)(a) or (aa) and who holds a
protection visa. Accordingly, the applicant does satisfy the criterion in s.36(2) for a
protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.



