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DECISION: The Tribunal affirms the decision not to grant the

applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Lebrgriast arrived in Australia [in] September
2009 and applied to the Department of Immigratiod €itizenship for a Protection (Class
XA) visa [in] December 2009. The delegate deciaerefuse to grant the visa [in] January
2010 and notified the applicant of the decision laisdreview rights by letter [on the same
date].

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] FebruaBa0 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the Stftiefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

The visa application

The applicant is [age deleted: s.431(2)] and was bo[Location A], Lebanon. He has lived
in [Location A], Lebanon since at least 1999. Hdemvent 4 years of education and worked
as a mechanic from 1998 until 2006. He worked fiaacéory from June 2006 until he departed
Lebanon in September 2009. He had previously dgkestralia between June and October
2006. His parents and 6 of his siblings resideghdnon while one sister and two brothers
reside in Australia.

The applicant made a statutory declaration whidwoepanied his protection visa
application. In it the applicant stated:

I. I make this statement with reference to my aggion for a protection visa and
with reference to the United Nations Convention pratocol relating to the
definition of refugees.

2. | am claiming persecution on the Conventionteelayrounds of Religion and
Implied Political Beliefs.

3. I am a Lebanese national and have no othernaditip or right to enter or reside in
a third country.

4. | was born on [date of birth], at [Location Agbanon.

5. I was born a Sunni Muslim but am now a pracgieilember of the Bahia faith.
6. | have never been married.

7. | originally arrived in Australia on [date] Septber 2009, on a visitor's visa.

8. My usual occupation is a Mechanic.

9. In May 2005, whilst working in Beirut | met arigivho is Baha'i faith. We had a
long relationship and it was she who introducedarthis faith. | was very much in
love with her and initially | was interested in thaéth simply as a means to win her
over.

10. As she preached to me | got to know other mesntfeher family who are also
members of the Bahai faith, my interest in thiggieh grew. | along with my partner

and other members of her family would attend sgmay group meetings in the
homes of other members of the Bahai faith.



11. | converted to the Bahai faith in October 2606 remain a committed member.

12. Prior to my own conversation | had known véttyel about the Baha'i faith.
However, | was very keen on knowing more aboutfiith. My partner and her
family have been members of the Bahai faith fordwenty years. They were
formally Shiite Moslems and have continued to ctlygaractice their faith because
as like Sunni Moslems Shiites do not accept Bahaism

13. The Bahia faith is not officially recognisednty country and converts to this
faith is considered haram.

14. It is a common practice amongst Bahai's to taairtheir Moslem identity and
continue worshipping in the Mosque in an efforatoid being persecuted.

15. My family and relatives would not accept mywersion as it would bring
dishonour to my family. | come from a very conséimafamily who also reject my
relationship with my partner as she is not Sunnshim.

16. My family would not hesitate to seriously hamm if they discover that | am a
follower of the Baha'i faith. They would also bewéostile towards my partner
because they would blame her for taking me away fitee Sunni faith.

17. We remain an underground religious organisaiimhour members constantly
fear for their lives. Given the extremely hostitétade towards our faith by
mainstream Moslems, our ability to worship remdimgted. In Beirut we face a very
serious threat from the radical Shitte group Hilddohnd in the north we also face
threat from the growing tide of Sunni radicalism.

18. After | arrived in Australia | have maintaineohtact with my partner who
continues to reside with her family in Lebanon. #ve planning to be married and |
have promised to ensure that she joins me in Alistk&e cannot openly practice our
faith in Lebanon without facing the threat of sesdiarm by members of my
immediate family or relatives. | cannot rely on ttebanese authorities to offer me
effective protection, because they are loath teru@ne in religious matters or matters
concerning family honour.

19. I have previously avoided harm in Lebanon bseani the extreme precaution
that | have been forced to undertake. However,age the daily threat of being
discovered and seriously harmed. | am forced tb owy religious activity and avoid
being discovered by outwardly displaying that | aéma Sunni Moslem.

20 There is growing Islamic fundamentalism in Ledmaamongst both mainstream
Moslem groups (Shiites and Sunni's). Both groupalyoreject conversion to another
non Islamic faith. Both my partner and | will needemain extremely vigilant in not
revealing our faith in an effort to avoid seriowsr.

22. By letter dated [in] December 2009 the applicans w&ited to attend an interview with the
delegate scheduled for 1.30pm [in] January 2010aBgimile dated [in] December 2009 the
applicant’s migration agent stated that the apptiggould attend at the interview. However
[in] January 2010 the applicant’s migration agehtised that the applicant would not be
attending the interview as he did not wish to leriiewed.

23. [In] January 2010 the delegate refused the appiicat
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The review application
The applicant applied for review [in] February 2010

By letter dated [in] March 2010 the Tribunal wrétethe applicant advising that it had
considered all the material before it relatinghte application, but it was unable to make a
favourable decision on that information alone. Thibunal invited the applicant to give oral
evidence and present arguments at a hearing @ ath3in] April 2010.

[In] March 2010 the applicant advised the Tributhat he would attend the hearing as
scheduled but early [in] April 2010 the Tribunateeved a facsimile from the applicant’s
migration agent requesting a rescheduling of tlegihg due to illness and stating that a
medical certificate would be faxed later that dagter that day the Tribunal received a
medical certificate dated [in] April 2010 statiritat the applicarihas a medical condition and
will be unfit for work or study for [sic]. He is ceiving treatment for the period from [date] April
2010 to [date] April 2010 inclusive.”

The Tribunal granted this request and [in] AprillRGhe Tribunal wrote to the applicant
inviting him to give oral evidence and present anguts at a hearing to be rescheduled to
10am [in] May 2010. The applicant was advised thia¢ did not attend the hearing, the
Tribunal may make a decision on the case withaulhéu notice. The applicant was further
advised that any future requests for postponenfahiedcearing on medical grounds would
require more detailed medical evidence indicatiogy his condition affected his ability to
attend the Tribunal.

The Tribunal did not receive any notification frahe applicant that he would attend the
hearing scheduled [in] May 2010. The applicantrdbtlappear before the Tribunal on the
day and at the time and place at which he was sitbedo appear. In these circumstances,
and pursuant to section 426A of the Act, the Traduras decided to make its decision on the
review without taking any further action to enathle applicant to appear before it.

The applicant was represented in relation to thieveby his registered migration agent.
FINDINGS AND REASONS

The applicant did not appear before the Tribun#hatime and place at which the applicant
was scheduled to appear. Accordingly, the Tribdindks that subsection 426A(1) of the Act
applies and the applicant is not entitled to appe#ore it.

The applicant claims to be a citizen of Lebanon @inab other country. He travelled to
Australia on a valid Lebanese passport and has glashes against no other country.
Therefore for the purposes of the Convention thieuhal has assessed his claims against
Lebanon as his country of nationally.

In order to be a refugee under the Conventioss, rieicessary for the applicant to be outside
of his country of nationality and for him to holdhell-founded fear of persecution for at

least one of the five grounds listed in the ConientThe mere fact that a person claims fear
of persecution for a particular reason does natbdéish either the genuineness of the asserted
fear or that it is “well-founded” or that it is féihe reason claimed. It remains for the
applicant to satisfy the Tribunal that all of thatatory elements are made out. Although the
concept of onus of proof is not appropriate to adstiative inquiries and decision-making,
the relevant facts of the individual case will hawdoe supplied by the applicant himself or
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herself, in as much detail as is necessary to erthblexaminer to establish the relevant facts.
A decision-maker is not required to make the applis case for him or her. Nor is the
Tribunal required to accept uncritically any ankkla¢ allegations made by an applicant.
(MIEA v Guo & Anor (1997) 191 CLR 559 at 596lagalingam v MILGEA (1992) 38 FCR
191,Prasad v MIEA (1985) 6 FCR 155 at 169-70).

The applicant has claimed to fear persecution erb#sis of his religion and imputed
political beliefs. The applicant has stated thatas born a Sunni Moslem but is now a
practising member of the Baha'i faith. He said i $tatutory declaration that in May 2005
while working in Beirut he met a girl who was o&tBaha'i faith. He started to attend secret
group meetings and converted to the Baha'i faitbatober 2006. He said the Baha'i faith is
not officially recognised in Lebanon and converts @nsidered haram. He said his family in
Lebanon would not accept his conversion as it wowildlg dishonour to them and they would
not hesitate to seriously harm him. They would ég/\hostile to his partner for taking him
away from the Sunni faith. He said that the abitityBaha'i to worship remains limited and
that there is a growing threat from the radicakt8lsic] group Hizbollah and from Sunni
radicalism. He claimed that the Lebanese authentieuld not offer any protection.

The Tribunal does not accept, based on the linatedence before it that the applicant has
converted to the Baha'i faith. The applicant hasoéd that he fears persecution in Lebanon
for the Convention ground of religion. However #hes insufficient evidence before the
Tribunal that the applicant has converted to thkaBdaith. The applicant declined an
invitation to appear before the Tribunal and therethe Tribunal has not been able to ask
the applicant about the current status of his @stein, or involvement with, the Baha'i faith.
Based on the current evidence before the Tribuinddes not accept that the applicant has
converted to the Baha'i faith and finds that thegliapnt does not face a real chance of
persecution in Lebanon, either on the ground afia or imputed religion.

In his statutory declaration the applicant claintieat he also feared persecution on the
Convention grounds of implied political beliefs.érh is nothing in his statutory declaration
that gives rise to such a claim. The applicantidedlan invitation to appear before the
Tribunal and therefore the Tribunal has not bede tbask the applicant about this aspect of
his claim.

The applicant has made no claim of any past petisecin Lebanon for a Convention reason.
His claim is essentially that he may be subjecaigous harm from his family if he were to
return to Lebanon because he is in a relationsitipavBaha'i woman and had converted to
the Baha'i faith. He claims that his family woulot mesitate to inflict serious harm on him if
he returned to Lebanon. He has claimed that Stak®aties will not protect him from his
family if he returns to Lebanon.

Based on the evidence currently before it, theurréh does not accept that the applicant’s
family in Lebanon would seek to harm him as clairbgdhe applicant.

The Tribunal finds that rejection or ostracism log's own family does not constitute serious
harm as required under section 91R of the AcMMMM v Minister for Immigration and
Multicultural Affairs (1998) 90 FCR 324, the applicant claimed thafdmsily would disown
him if they discovered his homosexuality The Cdwatd that such treatment could not be
regarded as persecution within the meaning of threvéntion as it is a purely private matter,
and the general standards of civilised countriesasuggest that adults not under a
disability have a right to protection when, foryatie reasons, their families reject them.
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While that case did not involve consideration @& #tatutory test for persecution as set out in
s.91R(1) of the Act, his Honour’s reasoning wouldgest that familial rejection would be
likely to fall well short of the statutory requiremits.

There is very limited evidence available to thebt@inal in relation to the applicant’s claims.
The Tribunal was not able to question the appliedooiut his relationship with his Baha'i
girlfriend, his family in Lebanon or his involvemiesnd claimed conversion to the Baha'i
faith as he failed to attend the hearing when & saeheduled for a second time. The Tribunal
was therefore not able to test the applicant’'seavieé. The Tribunal accepts that the applicant
may have a relationship with a Baha'i woman. Thbufal accepts that the applicant may
have an interest in the Baha'i faith. However hgavegard to the limited evidence before it,
the Tribunal does not accept that the applicaarsilfy in Lebanon would seek to inflict
serious harm on the applicant if he returned toabeln as a result of his relationship with a
Baha'i woman in Lebanon or for the reason of Higimn or imputed religion. The Tribunal
does not accept that there is a real chance thabbkl face serious harm from his family in
Lebanon on the basis of his religion or imputedyreh or on any other Convention ground.

For these reasons, the Tribunal finds that thene iseal chance that the applicant would be
persecuted for a Convention reason if he werettomeo Lebanon now or in the reasonable
foreseeable future. Accordingly the Tribunal firidat the applicant does not have a well-
founded fear of persecution for any Convention@aasow or in the reasonable foreseeable
future if he returns to Lebanon.

CONCLUSION

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant does not satisfy the
criterion set out in s.36(2)(a) for a protectioravi

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



