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The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Ugaradteived in Australia on [date deleted
under s.431(2) of th®ligration Act 1958 as this information may identify the applicant] Wa
2010and applied to the Department of Immigration aniiz€nship for the visa [in] July
2010. The delegate decided to refuse to grantifae[wm] March 2011 and notified the
applicant of the decision on the same date.

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] April ZDfor review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatirgg to the Status of Refugees as
amended by the 1967 Protocol relating to the SwfttiRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
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former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

The applicant was represented in relation to thieveby her registered migration agent.
The primary application

The applicant states in her application for a ptd@ visa that she was born in Masaka,
Uganda on [date deleted: s.431(2)] and stateslttwis a citizen of that country. Her
ethnicity is stated to be Muganda (singluar)/ Baigafplural) and her religion as born again
Christian.

The applicant states that she entered Australjaay 2010 on a 456 visa issued in Nairobi,
travelling on a Ugandan passport. She stateshbainly other country she has resided in or
transited through is South Africa, where she wasansit for a few hours [in] May 2010.

She states that she is unsure whether she hademilotaining her passport as it was obtained
for her by a friend.

The applicant states that she has had 16 yearst@mluanost recently at [Faculty 1] between
2006 and 2009 where she completed a Bachelor [deg&he states that she was social
worker before travelling to Australia.

The applicant’s refugee claims are set out in tukiey declaration dated [in] July 2010
accompanying her visa application in which sheestat summary that:

* She was born on [date deleted: s.431(2)] in [Toymdsaka district in Uganda and
her ethnicity is Muganda (referred to as Bagandaerplural) and she is a born again
Christian;

* In Uganda there are different kingdoms made u@mohesthnic group which has its
own king. The Baganda ethnic group is the largdstic community in Uganda,
representating approximately 16.9% of Uganda’s faijmun;

* Inrecent times there have been serious clashegeetthe government of Uganda
and the Baganda kingdom and Baganda people arecpézd in different ways in
Uganda;



She was orphaned as a young child and togethermerthwo sisters was raised by a
paternal uncle. She attended primary and secorsghigol before going to [Faculty
1] where she studied a Bachelor [degree];

She commenced university in 2006 and as part obtieatation program, leaders for
each of the different ethnic groups spoke about thab's presence at the university;

She joined the Nkobazambogo club because thissepied her ethnic group,
Baganda and became an active member;

She was elected as [an office-bearer] of that til#D07 and became responsible for
representing her ethnic group at the universitierobeing invited by Nkobazambogo
club members from other universities to their nmegdito discuss academic, social,
economic and political issues. Given that the mensiin their clubs
(Nkobazambogo) nationally were the Baganda youty telt the future for the
Baganda culture rested in their hands;

Political issues were included in their discussiah&never they met because the
relationship between the government of Uganda beBaganda kingdom was
strained;

Her role at the club (along with other leaders) tealring the Baganda youth closer
to their culture and norms and also to encouragmtto love their king and kingdom
to help safeguard the rich heritage that theirucalhad had for centuries now being
tarnished by many political leaders. They belietred the government was trying to
impose numerous changes to the overtake the pdwtee &ingdom;

Her other roles included attending scheduled mgetmith officials from the
kingdom and meetings with other members of the Nkambogo clubs from other
universities;

The leadership of the club often sent suggestiodsaeas that they thought were
important to Baganda youth to Baganda represeptatnside the government, which
often upset anti-Baganda kingdom government officiho sought to tarnish the
name of the clubs. Those actions created marsyb@tween the government and the
Baganda Kingdom and between the government andkbbazambogo clubs around
the country;

That unrest continues and she knew very well atithe that by having the leadership
role, she risked harm at the hands of the goverhnigespite this she felt that the
work was important;

In or about May 2009, she finished university arehisnome and stayed with her
eldest sister in [Town 2] Masaka. Even after gterned home she was constantly
involved in the Kingdom’s work and kept in closentact with the current university
leadership of the Nkobazambogo club. Becauserobigoing contact, she would
frequently be asked to chair and attend differantfions arranged by the club at the
university and to contribute to their meetings;

In or about early July 2009, she received an itieiteto speak at the Baganda Youth
Day celebrations ceremony in Kayunga District whias due to take place on 12



September 2009. She felt honoured to be chosaddieess the many people that
were expected in the presence of their culturaldeahe Kabaka;

She planned to speak about the Bulungi Bwansiyanterganised at least once per
month by the Baganda government to preserve th&yeathe country by
undertaking environmental tree protection actigiseich as tree planting, cleaning of
roads and digging of wells;

The Baganda Youth Day Celebrations ceremony wasate@ to be attended largely
by Baganda youth from different academic institasi@and was being hosted by the
youth from Kayunga District and presided over by Baganda king (Kabaka
Mutebi). After the speeches there was to be Baganottural singing and dancing;

On 10 September 2009, the Premier (Katikiro) tokhey (Kabaka Mutebi) visited
the Kayunga District ahead of the King's arrival foe preparations of the
celebration to be held on 12 September 2009. Thmier was to be escorted to
Kayunga District and during his tour by officiat®m the Kingdom and youth
representatives, including the applicant;

The applicant was travelling to Kayunga Districttwiwo other former club leaders
and one present club leader from different unitiesi They had arranged to travel
with the Premier on 10 September 2009 and met tipthve other group at Bulage —
Mengo (the Kingdom headquarters) where they mePteenier and embarked on the
journey to Kayunga in a motorcade of about 10-28;ca

Before reaching the Kayunga District, the motorcads stopped at River Sezibwa
by the military police and armed security operaiwdo stated that they had been
directed by the government to stop them going anyér. After an hour’'s
discussions, the Premier told everyone to go baskite the fact they were all
unhappy about it;

The fact that the Premier had been blocked frorarang the Kayunga District had
been broadcast on radio across the nation anddaesgle to protest in the capital,
Kampala and towns outside the city. The governrdeptoyed military police who
started shooting at the crowds as well as reledserggas and beating protesters.
This later turned into serious violence;

During the violence, four Baganda radio stationsevghut down including the
Central Broadcasting Service which is owned bykimg, with the government
accusing them of inciting violence;

The motorcade that was turned back tried to retuiampala but the road was
blocked by protesters and police so they couldmmie any further. They jumped

out of their vehicles, leaving them on the sidéhefroad in a suburb outside Kampala
and tried to run to safety;

One of the people who had been in the applicartf'scle was shot in the leg by a
person wearing a police uniform and was later tdkethe police patrol vehicle to the
[hospital] where his relatives found him. The aggoht was hit by a stick on her back
but kept running and was hit by a stone on herédgfiand fell down bleeding. She
kept running with the encouragement of her friend;



They managed to get a motorcycle at Bakuli (a Kdanpaburb) as they pleaded with
the driver to take them to [Suburb 2] where theliappt's second eldest sister lived.
They paid 50,000 Ugandan shillings to the drivepwias also trying to escape and
and the applicant was hit by a stone again whilehermotorbike;

They reached the applicant’s sister’s place wheremound was dressed and she was
given pain killers. Then they continued watchihg incident on television for the
next two days without leaving the house. Aftereelwwhen the situation had calmed
down, the applicant travelled back to Masaka wehfriend;

The applicant was in fear in Masaka because ofdieras [an office bearer] with the
Nkobazambogo club and her activities in suppohtesfethnic group. During this
time the government said they were looking forlgaalers of the Baganda ethnic
group including the heads of the student grougee t&ard that the former
Chairperson of the Nkobazambogo club at her unityenad fled the country in fear
of his life;

Several Baganda officials went missing, capturecthftheir homes by people sent by
the government and taken to places where they twdrged by beatings, given no
food, injected with unknown drugs which made thesane and the women were
sexually abused. Some were returned to their h@meé®thers just disappeared,
leaving their families in fear. There were manyices in newspapers about missing
people and the applicant was terrified for hertyafe

In November 2009 the applicant got a job at [a camity organisation], working

part time as a social worker. At work she madenfils with other members of her
ethnic group who she discussed her problem witth thely would try to protect her by
preventing anyone from finding out about her rolthwhe Nkobazambogo club, but
this did not make her feel safe;

In early April 2010 she heard about a confereno&ustralia, the International
Federation on Ageing and her attendance was gaattl/for by her organisation,
topped off by her. She wanted to seek protectiohustralia on account of her fears
in Uganda;

She was scared to arrange her own passport so andadriend from work helped
her to obtain it by filling in the forms, payingaliee and lodging it at the passport
office for her. The applicant does not know if $tael any problems or if she had to
pay a bribe, but her friend had a friend in thespast office which may have made it
easier which is why she offered to help in thet filace;

She did not have any problems going through thpodieven though she was scared,
but she was not surprised because the systemstasephisticated and she doubts
they would have a list of people not allowed toskear that they would be able to
organise to enforce this list at the airport;

She fears going back to Uganda because she migimpesoned, tortured or even
killed because of her role with the Nkobazambogi eind because she was a
representative of the Baganda ethnic group. Shemued her work even after
finishing university and would feel compelled to stoif she returned to Uganda as it
is very important to her. The government has aadyeople like her of
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masterminding the riots against the governmentamiomoting ethnic hatred and
want to prevent people like her from recruitingest)

She does not support the government in Uganda bea@duhe way they are treating
the Baganda people. The current President campewer the year before she was
born and during her lifetime nothing in Uganda blaanged for the better with the
President and his government promoting ethnic datre

She also fears people from other tribes or those suipport the government, or who
have extremist views, or who are part of gangstti@government will now use to
target Baganda people on their behalf and the govent will not protect her from
those people;

She fears that if she was imprisoned or detaindthoned by government supporter
gangs who act with impunity, she could be rapeseaually assaulted because she is
a woman, a young woman and an Omuganda woman. Waredreated as second
class citizens in Uganda,;

She fears returning to Uganda because of the diswation she fears she will suffer
on account of her ethnicity. Many businesses owneBaganda people had been
stopped from operating by the government, for exartige CBS radio station, and
others still able to operate pay much higher taoespared to non-Baganda
businesses in some areas;

She therefore fears that as the number of Bagamsiadsses decrease, it will be
increasingly difficult for Baganda people to geigo She would also be
discriminatorily denied employment if her politiaginion or activities in support of
Baganda culture were discovered.

Lodged with the applicant’s application for a prtien visa was a copy of her passport
issued by the Republic of Uganda, issued [in] JanR@10 and valid until [January] 2020.

[In] October 2010, the applicant lodged a furtht@tigory declaration with the Department
made [in] September 2010 stated in summary that:

She has two sisters [Ms A] aged [age deleted: §234nd [Ms B] She spoke to her
sister [Ms A] by telephone [in] August 2010 whoddler that she had been abducted
[on an earlier date in] August 2010 by four menpvidrcibly took her away from her
house and beat her. They demanded to know wher@pblicant was, but her sister
told them she did not know. They dumped her byrtiaelside, telling her that next
time they would kill her;

[In] September 2010 she spoke with her other sif#s B], who told her that [Ms A]
had been found murdered after going missing fromhbene. [Ms B] did not know
who had killed her but the applicant believes iswae same group of men who
abducted her;

Although she cannot know why her sister was mutjesike believes her death came
about because she refused to say where the agphean She believes that if she
were forced to return to Uganda, she would be tacgend killed as her sister was.
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The departmental interview

The applicant attended an interview at the Departimeffices in Melbourne [in] February
2011. Atthat interview she answered questionsibhiod elaborated on her written claims.

[In] March 2011 the applicant’s representative ledidurther country information and further
written submissions with the Department. In thatten submission, the applicant claimed
among other things that she also feared persecutioganda because of her gender, stating
that in accordance with Ugandan tradition, her ppatleuncle (who was her carer following
the death of her parents) wishes her to marry ashais choosing so that he can receive a
dowry.

The delegate’s decision

[In] March 2010 a delegate decided to refuse totgitee applicant a protection visa, not
being satisfied that she was a person owed proteobligations for the purposes of section
36 of the Migration Act and criteria 866.221 of tlegulations.

The applicant’s statutory declaration made [in] May2011

[In] June 2011, the applicant’s representative ésblgyith the Tribunal a written submission
together with a further statutory declaration @& #pplicant made [in] May 2011, in which
she responded to matters set out in the delegdgeision and made new claims that can be
summarised as follows:

» She discovered she was a lesbian when she was Hbaund at college. She always
knew it was illegal in Uganda to be homosexuallsorgever dared have
relationships. In 2009, she became aware of theBrently before the government
against homosexuality and the knowledge that shddimave to spend her entire life
in Uganda hiding her sexual preference and riselisgrimination and persecution if
she was discovered was, together with her othens|ahe reason that she decided to
flee the country;

* ltis already illegal in Uganda to engage in homasé acts and the Bill proposed
increasing penalties from 14 years to life impris@mt and death for “aggravated
homosexuality”. The applicant states that to thst lof her knowledge, there is little
opposition to the Bill within Uganda, where mostloé population are very
conservative and deeply against homosexuality;

* In Uganda she went to a party where she met a gay fWir C], a human rights
activist who had no choice but to become openlydsenual after his sexuality was
disclosed in a newspaper article. She was impadesggMr C], but continued to fear
developing a sexual relationship with a woman aeentold anyone of her sexual
preference. Her fears were justified when shenkshin January 2011 that [Mr C]
had been beaten to death in his own home;

» The only person that she told about her sexuakpeate was her maternal uncle
[name deleted: s.431(2)] when she stayed with binafweek in February 2010. She
went out with female friends and when she returheduncle made some comment
about how she should be getting married rather ¢foamg out with other girls. She
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told him that she did not intend to marry becausewgas a lesbian. He became very
angry and told her not to contact him again andcen&vreturn to his house;

» She has not previously mentioned that she is hoxaaséecause she feared that it
might also be unlawful in Australia and becausewsag frightened to state openly
that she was lesbian. She hoped her first claimprbtection based on her ethnicity
and political belief were strong and that she wowdtlhave to mention her sexual
preference.

Country Information
The political situation in Uganda

Country information before the Tribunal indicateattUganda has been subject to a degree
of political instability since achieving self-govenent from the British in 1962, with coups,
guerrilla armies and widespread atrocities commexglIn the mid-1980s, relative stability
was restored with the installation of President ¥awusevini, who remains in power to
this day.

Baganda are recognised as being the largest andpwidggeally powerful ethnic community
in Uganda, with an estimated five million peopleiring the colonial period, the British
rewarded the kingdom for its collaboration by ggyihterritories belonging to the kingdom
of Bunyoro. Baganda is located in the centralaediy Lake Victoria and Uganda’s capital,
Kampala, is also home to Mengo, the seat okéfaka (king)".

Sources suggest that after taking power, PresMeaseveni started negotiating with Baganda
to restore itkabaka, which was thought to be political repayment fue Baganda people’s
support for the NRA in the early 1980s. In Jul@29Ronald Mutebi was crownddbaka,
though the role was described as ‘purely ceremaaual this was followed by the coronation
of monarchs of other tribal kingdoms. While the stimtion prevents cultural leaders from
participating in politics, they continue to wieltfluence over their respective communities.

Therole of cultural associationsin Ugandan universities

Country information indicates that cultural asstiorags are commonplace at Ugandan
universities and that Nkobazambogo was establishetlAugust 1991, with the primary aim
of mobilising and educating Baganda youth abouttioems and values of Baganda culture
as a foundation for social, political and econodegelopments” Known by the acronym
BANKOSA (Baganda Nkobazambogo Students Associatibe)organisation includes
students from tertiary institutions, secondary st&@and primary schools. BANKOSA

claims to be non-political, though the organisatoknowledges that for some non-members,
the group may be misconstrued as a political p&ANKOSA states that it is a non-profit
organisation, and that its leadership is stricdjuntary®

! ‘Uganda: A rough guide to the country’s kingdor2809 IRIN News, 11 September
http://www.irinnews.org/Report.aspx?Reportld=86107

2 Human Rights Watch 2008ganda: Investigate Use of Lethal Force During Riots, 1 October
http://www.hrw.org/en/news/2009/10/01/uganda-trekifisd-unarmed-people-riot-period?tr=y&auid=540892
3 ‘Nkobazambogo About Us’ 2010, Nkobazambogo webgifeDecember
http://nkobazambogo.com/index.php?option=com_cd&taaw=article&id=68&Itemid=28
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Despite the above claims, there are competing vasate the actual role played by
Nkobazambogo with some suggesting that it is oy@ulitical. The Monitor reported that in
the days before the September 2009 Kampala riggolyal palace was preparing an “army
of Nkobazambogo youth to guard Kabaka Ronald Mudebing his tour of Kayunga
District”. According to a Nkobazambogo representgtihe ‘army’ would be in Kayunga to
protect thekabaka against any intrusion by the Banyala; however foinee would be
unarmed, and would not seek to provoke any violéioen article published a week later
following the first day of rioting in Kampal&@he Monitor referred to Nkobazambogo as
“Baganda youth vigilantes”, who temporarily gaireshtrol of Kayunga from heavily-armed
police. A Nkobazambogo spokesperson reportedlytbsaidthey were “fighting the

government, not Banyala...[w]e actually want our kiagisit us”®

Events of September 2009

On 10-11 September 2009, more than 20 people villzd k violent clashes between
Baganda protestors and government security forceseicapital city Kampal@According

to Human Rights Watch, at least 13 of those shogwesituations where lethal force was
not necessary. The riots began when police bloek#glegation representing the Baganda
kingdom from visiting Kayunga district, ahead gflanned visit two days later by the
kabaka. The visit was opposed by leaders of the Banyihlai@ group in the region, who do
not acknowledge the authority of tkabaka’

The riots forced a cordoning-off of Kayunga for egppmately two hours while police
attempted to reclaim control after Baganda youtrpowered the town. Banks, shops and
petrol stations were forced to close as the Bag#maav rocks and tree branches at police,
who in turn responded with tear gas. The policeavester-run, and forced to take refuge
outside the town as they awaited reinforcem&uitars and police stations were set on fire,
and looting was widespread. In response, PresMaséveni sent thousands of police and
troops ignto Kayunga, who, reportedly with ordershoot on sight, fired live rounds into the
crowds:

An article published ifThe Economist suggests the violence reflected the tension betwee
Baganda authorities and the Ugandan governmentameess to land and Baganda demands
for greater autonomy. Baganda viewed proposed gavent land bills as a scheme to gain
control of the region’s resources, though the gowvent argued that the proposals would
merely improve land security.

* ‘Nkobazambogo to Guard Kabaka During Visit to Kaga’ 2009, All Africa website, sourc@he Monitor, 4
Septembehttp://allafrica.com/stories/200909040470.html

® ‘Kayunga Becomes Battle Field As Youths Take Op<&@009, All Africa website, sourc&@he Monitor, 10
Septembehttp://allafrica.com/stories/200909100402.html

® ‘Landmark royal meeting in Uganda’ 20@BC News, 30 September
http://news.bbc.co.uk/2/hi/africa/8283588.stm

" Human Rights Watch 2008ganda: Investigate Use of Lethal Force During Riots, 1 October
http://lwww.hrw.org/en/news/2009/10/01/uganda-trekitled-unarmed-people-riot-period?tr=y&auid=540892
8 ‘Kayunga Becomes Battle Field As Youths Take Op£@009, All Africa website, sourc&he Monitor, 10
Septembehttp://allafrica.com/stories/200909100402.html

° Delany, M. 2009, ‘Riots in Uganda: A Sign of Thinp Come?'Time, 17 September
http://www.time.com/time/world/article/0,8599,19&800.html

19Kingdom come’ 2009The Economist Intelligence Unit, 16 September
http://www.economist.com/agenda/displaystory.cfrofstid=14442349
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According toTime, President Museveni’s recent efforts to retain @gwuch as abolishing
presidential term limits and imprisoning oppositleaders, narrowed the avenues through
which Ugandans could express dissent resulting@embracing of tribal allegiances in
order to channel their discontéfrit.

According to a police spokesperson, in excess 0fdsEests were made following the riots,
the majority being those who were directly involirdhe riots and the ringleaders.
According to Human Rights Watch (HRW), in the dafter the unrest, police conducted
“brutal mass arrests of hundreds of young men,gatleged riot suspects” The
government charged 31 people for terrorism offen28®of whom remained in gaol awaiting
trial 12 months later. An estimated 80 others weleased on bail, facing charges such as
inciting violence and participating in a ribt.

The Land Bill

Independent country information suggests that tbkernce that flared in September 2009
reflected the tension between Baganda authoritiddt®e Ugandan government over access
to land and Baganda demands for greater autonoittytlve Baganda viewing the proposed
Bill as a scheme to gain control of the regionsoeces* A BBC report before the Tribunal
indicates that the Land Bill was passed by the dgarParliament in November 2009 but
that even before the President assented to thetlBlBaganda Kingdom, which had
provided the fiercest opposition to the Bill, deeththat it would not respect the new
legislation as they considered it a way of erodigpowers of their kirtg.

Ongoing tensionsin Uganda

Country information indicates that there have bieter tensions between the authorities in
Uganda and members of the Baganda ethnic groups gie 2009 riots. NewVision reports
that the Baganda’s royal tombs in Kasubi were buratfire in March 2010, those tombs
being situated in Kampala and an active religidtesis the Baganda Kingdath This led to

a clash between the Ugandan security forces atetsiavith Aljazeera.net reporting that the
country’s presidential guard opened fire at membéthe Baganda ethnic group after rioters
tried to stop President Museveni from the visitihg destroyed tombs, killing three people
three people and injuring several.

The UNHCR in its report ‘Freedom in the World 2610Qganda’ reports that:

Serious human rights problems in the country indgérbitrary killings, vigilante
killings, mob and ethnic violence, torture and abaksuspects and detainess; harsh
prison conditions, official impunity, arbitrary apalitically motivated arrest and

1 Delany, M. 2009, ‘Riots in Uganda: A Sign of Thingp Come?'Time, 17 September
http://www.time.com/time/world/article/0,8599,19&800.html

12:Deadly riots lead to over 550 arrests’ 2088ance 24 News, 13 September
http://www.france24.com/en/20090913-uganda-kampalganda-riot-africa-police?quicktabs_1=1
¥ Human Rights Watch 2010ganda: Investigate 2009 Kampala Riot Killings, Human Rights Watch website,
10 Septembehnttp://www.hrw.org/en/news/2010/09/10/uganda-inigede-2009-kampala-riot-killings
4 ‘Kingdom come’ 2009The Economist Intelligence Unit, 16 September
http://www.economist.com/agenda/displaystory.cfrofstid=14442349

15 BBC World Service 27 November 200@anda Land Bill Passed
http://www.bbc.co.uk/worldservice/africa/2009/111027 uganda_land.shtml

16 ‘Buganda’s royal tombs in Kasubi burtdewVision 16 March 2010
http://www.newvision.co.ug/D/8/12/713151
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detention . . .violence and discrimination agamsmen and children . . . violence
and discrimination against . . . .homosexual pesson

There were no reports that the government or gsgcommitted politically
motivated killings, however security forces killddmonstrators, suspects, detainees,
and other citizens. Some deaths occurred as k oésarture.

Human Rights Watch in its World Report 2011: Ugarefzorts that:

Freedom of assembly and expression in Uganda lmaxe ander attack in 2010, the
pressure intensifying in advance of presidentidl parliamentary elections schedule
for February 2011 . . Security and quasi-militargamisations continue to illegally
detain and torture suspects, in some instancemptaldeath. Impunity for human
rights abuses persists. For example, Uganda failedrry out investigations or
prosections for the deaths of at least 40 peofiledkisome by military police, in riots
in September 2009.

The 2011 Amnesty International Report, referringyganda stated that:

Law enforcement officials were not held to accdonthuman rights violations
including unlawful killings, torture and other tleatment. The government attacked
freedom of expression and press freedom. Deshitghaprevalence of gender bias,
there was little progress in bringing perpetratorgistice and implementing long
promised legislative reforms.

Availability of Death Certificatesin Uganda

Country information suggests that lack of birth aleath certificates is an identified problem
in Uganda, with a national birth and death regigirasystem created by the British colonial
authorities collapsing during the political turmoflthe 1970s. In 1994, the Government of
Uganda introduced legislation mandating the regfistin of all births and deaths, however the
level of birth and death registration is reportedemain low, with only a small number of
births and deaths occurring in the country beimgstered. It is reported that in practice
death certificates are only obtained where thezdeggal claims to be made relating to assets
left behind by a deceased perSon

The Tribunal hearing

The applicant appeared before the Tribunal [inJ2@11 to give evidence and present
arguments in support of her application. The aapli was represented in her review by her
registered migration agent.

The applicant gave evidence to the Tribunal abeuplersonal background and history that
was consistent with that contained in the Departaidite. She stated that her father had
died when she was aged [age deleted: s.431(2)hanchother when she was aged [age
deleted: s.431(2)]. From that time she and herdisters were brought up by their paternal
uncle and his wife, together with their nine chelidr

" ‘Report on the identity documents available in thganda legal and administrative system and other
supporting documentation for applications for pption in proceedings in Uganda’ prepared byMluéims
Participation and Reparations Sextion on 12 Oct@bér
(\ntssyd\refer\Research\2011\Web\Uganda.documentptlf)
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The applicant stated that from the time she attésgeondary school, she slept at school and
returned to her uncle’s home for holidays. Sheroemced her university studies at [Faculty
1] in 2006 and joined the Nkobazambogo group instimee year. She stated that it is usual
in Ugandan universities for students to join cluggresenting their cultural group and that
the Nkobazambogo club represented her culturalpyrihe Baganda. As a club member, she
would attend meetings and participate in club @@, including cooking traditional dishes
and presenting traditional dances.

The applicant gave evidence that she was electedff@e bearer] of that club in the second
year of her studies and that she served in thatigo$or two and a half years until mid-

2009. In this position she and other members@teéhdership group would go outside the
university and attend Baganda functions in the comtg and in other universities. She
stated that in belonging to this cultural groupe 8fas expressing a political view because she
did not support the government in power and thatvgas also a member of the Democratic
Party who were not in power, but in opposition.e §lave evidence that she had a
membership ID showing her membership of the DentimcRarty but that she had left it in
Uganda.

As part of that leadership, she attended meetintsofficials at the Baganda kingdom, who
would invite student leaders to meetings to distsmses concerning their cultural group.
Officials from the kingdom would also attend megsrat the university and that the student
involvement with the kingdom concerned the govemimého believed that if you love your
culture, you are against the government. The epplistated that the government felt this
particularly about Baganda culture because they waare active than other cultural groups
who were mainly silent. The government felt that@iraging Baganda members to love
their culture was promoting ethnic hatred and wascerned that the Baganda king, the
Kabaka, had more power than the President. Thicappgave evidence that the Baganda
king was born to the throne and would remain kimgall of his life.

The applicant stated that she had met the Kabat@ramonies to celebrate his birthday each
year which she attended along with many others s&ted that it was not so common for
the Kabaka to attend meetings with the club memdelsadership, which would usually be
attended by his officials, but that she had mefremier to the King at these meetings.

The applicant gave evidence that the ChairpersoheoNkobazambogo club at [Faculty 1]
was [Mr D] who served the same two and a half yean as the applicant and that she had
heard from his female relative that he fled Ugaafier the September 2009 riots. She stated
that the leadership group at Nkobazambogo cluleatihiversity comprised of [Mr D],
[herself], the treasurer, the secretary, two meéik, the Chief Whip and the warden. She
stated that she was no longer in contact with drlgase people. The applicant stated that
generally the Chair would make public statementtherradio and that she sometimes
accompanied him, but that she never herself madkanséatements.

She stated that she completed her studies in ni8-20d returned to Musaka where she
lived with her sister [Ms A] who was selling clotheHer other sister [Ms B] was working in
Kampala selling clothes and the applicant stadefihg for work in Musaka. During this
time she still attended Nkobazambogo club meetamgiscompetitions and was involved in
work with the Kingdom.

The applicant stated that in about July 2009 sbeived an invitation from the Baganda
Kingdom, signed by the Premier, to attend and spe#tke Baganda Youth Day celebrations
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on 12 September 2009. Around 16 people were ithtdespeak, including the Kabaka,
Baganda government representatives and univeesitielrs. She planned to speak about
Bulangi Buansi, being community work done by peagldifferent organisations.

The arrangements were that the Premier (to therRgingdom) would travel to Kayunga
on 10 September 2009 and the applicant and otheuklvwneet with him at the Kingdom
House in Kampala on that date, as it was too famaleel to Kayunga on the same date as the
celebrations. Accordingly she travelled from Musa Kampala on 10 September and then
left Kampala for Kayunga in convoy with the Presititalling 10-20 vehicles. After
travelling for 1 %2 hours and about an hour befeaching Kayunga, the convoy was stopped
by police who stated that they were had been oddeséto allow the convoy to proceed into
Kayunga. The police were talking to the Premieat arany people in the convoy were
shouting. The applicant stated that she understwidhe Premier was told by the police
that they had been ordered not to allow the comvtmyKayunga. They argued for about 30
minutes and in the end the Premier gave up andheldonvoy to turn around. Everyone
was very upset and the incident was broadcasterattio.

The applicant was travelling in a car with two frils from Masaka, one of whom was also
invited to speak at the proposed celebrations laaather of whom was a member of the
Nkobazambogo club but not intending to speak. h&y were travelling back through the
suburbs towards Kampala, riots started with crolug®ing tyres and placing stones on the
road to stop cars passing. The applicant andidwetravelling companions were forced to
leave their car and start running. People wemathg stones and the police were there,
shooting into the crowds and chasing people. Ay tiere running, the applicant was hit
with stones and beaten on the back by a policeastfiOne of her companions, [name
deleted: s.431(2)], was beaten and couldn’t keaping so they left him lying on the road.
The applicant stated that she later found outhikatias taken to hospital. The applicant and
her other companion, [name deleted: s.431(2)], nitadeher sister [Ms B]’s place where
[Ms B] dressed the applicant’s wounded toe. Thayexd inside for about 2-3 days until the
rioting died down and one week later travelled backlusaka.

After returning to Musaka the applicant lived imf@s the government was trying to arrest
people they thought caused the riots. The apglieamed she would be arrested because she
was a speaker at the celebtration, [an office bpaféhe Nkobazambogo club and a student
leader, however the authorities never came andiques her.

The applicant got a job working [at a charity] $tasl worked for during the summer holidays
while a university student, which is funded by damas from private sponsors outside of
Uganda. She worked part time for three days pekvwad everyone working there was
Baganda. She spoke to her co-workers about heirrahe university Nkobazambogo club
and everyone knew that the government was blamagaBda people for the riots. Her co-
workers told her they would try and cover up hée in the Nkobazambogo club and the
Youth Day celebrations.

The applicant told the Tribunal that immediatelteathe riots she felt that she was no longer
safe in Uganda but that she did not know how slddeave. The applicant stated that she
was still in fear and that she did not know whatlddhappen if she returned to Uganda. She
stated that she didn’t speak to anyone about bention to flee but that when she had the
opportunity to attend a conference in Australiatigh work, she told her friend who helped
her get a passport that she did not intend tonet8he needed assistance to obtain a passport
because the application form requires the signatoireifferent Chairpersons at a District
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level and she feared asking them, so she talkadriend who was able to arrange the
passport to be issued without those signatures.

The applicant gave evidence that her sister [M&/Adm she had been living with in Musaka
told her in July or August 2010 that she had bdmtueted by four men who tortured her and
demanded information about the applicant’'s where&boThe applicant stated that when she
called [Ms A] two or three weeks later, her phoreswff and her other sister [Ms B] told her
that [Ms A] had been found murdered. The Tribur@kd that the applicant had provided
photos of a deceased person and a funeral to tharDeent and discussed those photos with
the applicant, who identified her sister [Ms A]the person shown in a photo of the deceased
person and identified people shown in photos afreefal as various family members and
relatives.

The Tribunal asked the how she obtained the phigld® A]'s body and the applicant stated
that it had been sent to her by her sister [Msf&Jrdhe family learned of [Ms A]’'s death via
a radio announcement that a body had been fouhd.applicant stated that her uncle had
taken the photo of the body after responding torddio announcement. The Tribunal asked
whether the applicant had a death certificate exiohg) [Ms A]'s death and the applicant
stated that such certificates were not generalylavie in Uganda.

The applicant told the Tribunal that when she $g&tke to her sister [Ms B] in mid-April
2011, [Ms B] had told her that the police were stigating [Ms A]’s death but that nobody
from the police had come to the funeral. The ajaypli told [Ms B] that she was trying to stay
in Australia and [Ms B] began crying, because [MshAd died and her only other sister was
not returning, leaving her alone.

The Tribunal asked the applicant why she thougatvebuld still be at risk in Uganda, given
that the events of 2009 were now two years in tst and that nobody from the authorities
had tried to question or detain her between the moSeptember 2009 and the time she
departed Uganda in May 2010. The applicant stit@idshe did not know what would
happen if she were to return but that Baganda peaete still being killed and put on the
roadside and still go missing in Uganda.

The applicant stated that she feels she is stilsktbecause [Ms A] was killed almost a year
after the September 2009 riots. She stated tleatisbs not support the government in power
and that if she returns to Uganda, she will comtitauwork with the Baganda kingdom and
will be placed at risk in the future.

The Tribunal asked the applicant whether she hadwerked with the Kingdom through the
Nkobazambogo club on political issues. The apptistated that Baganda members of the
Ugandan government had often asked student aststisth as herself to comment on
political matters including Bills before the Parfiant. The applicant stated that she had
regularly met with Baganda [politicians] and thia¢ $©een involved in discussions on topics
including a proposed Land Bill, which sought tanster land ownership from the country’s
kingdoms to the government. The applicant stdtatithe government feared the extensive
land ownership of the Kabaka and believed the gesipbuld be tenants not landowners, but
that she and other Bagandas opposed the LandsBilbanda has a long cultural history of
land ownership.

The Tribunal asked the applicant about the clairaderin her statutory declaration dated [in]
May 2011 and in particular why she hadn’t madeehdaims at an earlier point in the
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process. The applicant stated that she didn'¢iaisarlier because she was not familiar with
the customs in Australia at the time she made pglication for a protection visa and the
matter was private, making her feel shy. She dtttat having been in Australia for longer,
she realised that you can be who you are herdikeanh Uganda.

She stated that she first became aware that shieglaan in Form 2 when she was 16. She
stated that she had never had a sexual relatiomstii@ man and that she tried to have a
sexual relationship with a woman but was scaredgave up. When asked to elaborate, the
applicant stated that she had a female friend laaidshe had thought about taking their
relationship to the next step at the end of 20G&Hmy both knew they were in danger if
anyone got to know about it. She stated thatriead was from a different university and
that they had met through a sports competition.

The applicant stated that she talked to her untlees mother’s side about her sexuality but
that he was angry and said she couldn’t returngdduse, that he was no longer her uncle
and that he would report her to the authoritieheWasked why she told him, she stated that
she thought it was risky and wasn’t prepared tdiet but that he brought the matter up,
because men in Ugandan culture believe that whaetigsh school, you should marry so
that they can get their bride price for you. Tpeleant stated that she would not allow her
uncles to marry her off and didn’t want to livehiding anymore and that she had never told
her sisters about her sexuality.

The applicant gave evidence that she met [Mr @] @arty at a friend’s house in Kampala in
2009 and he was open about his sexuality and thatas supportive of her when she told

him and said they should be free to do anything tiiented. She stated that she had not had
a sexual relationship with any person since argwnAustralia and hadn’t told anyone
except her lawyer about her sexuality.

The applicant gave evidence that after arrivingustralia she lived with a couple named

[Ms E and Ms F] for 3 - 4 months until they neededent the room for money. She met

them as they were friends of a person she meeatdhference. She stated that she had been
to the Red Cross who offered her emergency accoratioodin [suburb deleted: s.431(2)]

and that when she started receiving financial &ssig, she moved back in with [Ms E and

Ms F] and paid rent.

The Tribunal asked the applicant about the bartkermsiants in the name of [name deleted:
s.431(2)] she had provided in support of her sidsctb6 (Business (Short Stay)) visa
application. The visa applicant stated that thas whe name of the main patron of the
[community organisation] and that they had supptiedwith those documents to assist her
to get the visa.

The applicant told the Tribunal that she had fgiskelclared that she was engaged in her visa
application because she thought it would give Hestter chance of getting a visa and she
was looking for any opportunity to leave the coyntEhe had also arranged the transfer of a
parcel of land she and her sisters inherited fioair tgrandparents to her name alone because
she thought this might improve her chances of mgtii visa. She stated that she talked to
them about this and they agreed. The land is ¢toker uncle’s land and he grows crops on
it and she and her sisters have never used it.



74.

75.

76.

77.

78.

79.

80.

81.

Report from the Red Cross

Following the hearing and at the Tribunal’'s requétst applicant submitted to the Tribunal a
report from [Ms G], [counselor/ advocate] dated Mearch 2011. In that report [Ms G]
stated that her sessions with the applicant cometkefie] November 2010 and focused
largely on the death of the applicant’s sister.s[®] states that she saw the applicant twice
per month between November 2010 and February 2fbdriheer referral from the Red Cross
for trauma and grief counseling.

[Ms G] states that the applicant was referred prdssive and anxiety symptoms associated
with the murder of her sister, [Ms A] after her @asrker noticed a deterioration in her
functioning. [Ms G] notes that the applicant wekictant to discuss her sister’'s death and
told her that she had not talked at length to aeyaiyout it.

[Ms G] reports that the applicant has suffered ipldtdeaths in her immediate and extended
family, including both parents as a young child, n@ther in law, eight of her paternal
aunties and uncles and close friends. She corshindé the applicant is suffering from
depressive and anxiety symptoms and attributesahse of those symptoms to her sister’s
death together with other significant losses, mgoing separation from her friends and
family, the situation in her home country and hernres for her future.

FINDINGS AND REASONS
Credibility

The Tribunal considered that the applicant’s evigesit hearing was consistent with her
written claims and her oral statements at interwigth the Department. The applicant
impressed the Tribunal as being a considered amgytitful withess who did not embellish
her claims, nor attempt to speculate about evdnighizh she could not reasonably have
known.

The Tribunal considered that the applicant’s evageand material was both coherent and
internally consistent as well as being highly cetesit with information available to the
Tribunal from external sources. The Tribunal wesisted by comprehensive and relevant
submissions from the applicant’s registered migratigent.

The Tribunal accepts the grief expressed by thécgm at times during the hearing to be
genuine and acknowledgtee deeply distressing nature of some of the natdrat was
necessarily canvassed at the hearing. The Trilnamaiders that its own observations as to
the applicant’s state of mind in this regard angpsuted by the contents of the report from
[Ms G], dated [in] March 2011.

The Tribunal notes the applicant’s admissions shatmade a false statement on her 456
(Business (Short Stay) visa application regardieigrharital status and also that she arranged
for the transfer of her sisters’ shares in thaimtjg owned land to herself as sole owner. The
Tribunal accepts the applicant’s explanation thatdid so in both cases to improve her
chances of obtaining a visa to enter Australiathatithis was because of her fears for her
safety in Uganda. The applicant’s conduct in theaéters has not impacted on the
Tribunal’s overall assessment of her credibility.

For all of the above reasons the Tribunal findsapgelicant to be a witness of truth.
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Country of Nationality

The applicant travelled to Australia on a pass@sded by the Republic of Uganda, valid

from [a date in] January 2010 and valid until [#eda] January 2020. She states that she is a
national of that country and the Tribunal accebis to be the case. The Tribunal has
assessed the applicant’s claims against Ugandara®bntry of nationality.

Well Founded Fear of Persecution

In order to satisfy the Convention definition afedugee, the applicant must have a well-
founded fear of persecution. She must have a clilgefear, and that fear must also be well-
founded when considered objectively. There must bl chance that the applicant will be
persecuted for a Convention reason if she retartdganda. The Tribunal accepts that the
applicant does not want to return to her own coufar fear of persecution. The question for
the Tribunal is whether the applicant’s fear ofggeution is objectively well-founded within
the criteria of the Refugees Convention. Witrsthmatters in mind, the Tribunal now turns
to the applicant’s claims.

In essence the applicant has claimed that she ffeasscution from the authorities in Uganda
on the basis of her actual and imputed politicahiop, her ethnicity and her membership of
various social groups. However, the mere factdhagrson claims fear of persecution for a
particular reason does not establish either theigeness of the asserted fear or that it is
“well-founded” or that it is for the reason claimeA fear of persecution is not “well-
founded” if it is merely assumed or if it is mepesulation.

The Tribunal accepts that the applicant’s evidehaéshe is of Baganda ethnicity and that
she joined the Nkobazambogo club at the commendenfiéver studies at [Faculty 1] in
2006 and finds accordingly, noting that countryimfation indicates that such clubs are
prevalent at Ugandan universities. On the basisdd#pendent country information before
the Tribunal, the Tribunal accepts that the printaugpose of that club is the mobilisation
and education of Baganda youth about the normwyalues of Baganda culture as a
foundation for social, political and economic degrhents®, which the Tribunal considers to
be consistent with the evidence of the applicant.

The Tribunal accepts the applicant’s evidence gshatwas elected [an office bearer] of the
Nkobazambogo club at her university in 2007 andl sha remained in that position until six
months before finishing her studies in mid-200%e Tribunal accepts that during the course
of her membership of the leadership of that cluff-atulty 1], the applicant attended
meetings with other clubs and the Baganda kingdotiscuss academic, economic, social
and political matters as well as participating uftwral and sporting events.

The Tribunal accepts the applicant’s evidence ghatwas invited to speak at the Baganda
Youth Celebrations and that she travelled to Kampab days prior to the planned
celebration to travel in convoy with the Bagandasptent and other attendees and was then
caught up in the riots when the convoy was forecegturn to Kampala. In making that
assessment, the Tribunal notes that the applicanitience as to the events that unfolded on
10 September 2011 is entirely consistent with iedejent country information before the
Tribunal, which indicates that the riots began whelice blocked a delegation representing

18 ‘Nkobazambogo About Us’ 2010, Nkobazambogo webgifeDecember
http://nkobazambogo.com/index.php?option=com_cd&taaw=article&id=68&Itemid=28
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the Baganda kingdom from visiting Kayunga distrattead of a planned visit two days later
by thekabaka'®. Those sources also indicate that more than 2pl@eeere killed in violent
clashes between Baganda protestors and governewmtity forces in the capital city
Kampal&® and that in excess of 550 arrests were made fisitptie riots, the majority being
those who were directly involved in the riots ahd tingleaders It is reported that 31
people were charged with terrorism offences, 28lodm are reported to remain in jail
awaiting trial 12 months later and an estimatedi®@rs were released on bail, facing
charges such as inciting violence and participatira riot.

The Tribunal is satisfied on the basis of the aggpit's oral evidence and the photographs
produced to the Tribunal that the applicant’s sjgtds A], was murdered in August or
September 2010. In making that assessment, thaerlai notes that the absence of a death
certificate is consistent with information foundindependent sources to the effect that in
practice death certificates are only obtained whieeee are legal claims to be made relating
to assets left behind by a deceased pétsdrhe Tribunal accepts that there is no reason for
the applicant’s family to have sought a death teate for [Ms A] and that in circumstances
where they are fearful that she was murdered bwtitigorities, they may be reluctant to seek
such a certificate. While the applicant has opacknowledged that she cannot know the
reason for her sister's murder, the Tribunal camietount as remote or fanciful that [Ms
A]'s murder was linked to the applicant’s profilecaconduct as a Baganda activist.

The Tribunal has considered whether the fact timapplicant was not detained or
guestioned in the period between the riots andlbparture from Uganda means that she was
not of interest to the authorities. However fa tkasons that follow, the Tribunal is satisfied
on balance of evidence that the risk to the applicareal and not remote or fanciful and that
her avoidance of arbitrary detention and arre20@9 may have been merely fortunate.

The Tribunal is satisfied that the applicant’s peo&s a student activist of Baganda ethnicity
working with the Baganda kingdom and a proposedlsgreat the Youth Day celebrations
that sparked the riots is sufficient to bring hetlte attention of the Ugandan authorities,
noting that country information indicates that 8% persons arrested after the riots were
believed to be directly involved in the riots ahe tingleaderd. The Tribunal considers that
this is particularly the case given that the apltgarticipated in discussions with the
Baganda Kingdom about the Land Bill, which she gobalong with many other Baganda
people. The Tribunal notes that country informasoggests that the violence that flared in
September 2009 reflected the tension between Bagauttiorities and the Ugandan
government over access to land and Baganda derfargi®ater autonomy, with the

¥ Human Rights Watch 2008 ganda: Investigate Use of Lethal Force During Riots, 1 October
http://www.hrw.org/en/news/2009/10/01/uganda-trekified-unarmed-people-riot-period?tr=y&auid=540892
2 :Landmark royal meeting in Uganda’ 20@BC News, 30 September
http://news.bbc.co.uk/2/hi/africa/8283588.stm

ZL:Deadly riots lead to over 550 arrests’ 2088ance 24 News, 13 September
http://www.france24.com/en/20090913-uganda-kampalganda-riot-africa-police?quicktabs_1=1

2 Human Rights Watch 2010ganda: Investigate 2009 Kampala Riot Killings, Human Rights Watch website,
10 Septembehnttp://www.hrw.org/en/news/2010/09/10/uganda-inigede-2009-kampala-riot-killings

% ‘Report on the identity documents available in tleanda legal and administrative system and other
supporting documentation for applications for gépttion in proceedings in Uganda’ prepared byMinéims
Participation and Reparations Sextion on 12 Oct@béi7
(\ntssyd\refer\Research\2011\Web\Uganda.documentptif)

#Deadly riots lead to over 550 arrests’ 2088ance 24 News, 13 September
http://www.france24.com/en/20090913-uganda-kampalganda-riot-africa-police?quicktabs_1=1
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Baganda viewing the proposed Bill as a schemeitoagmtrol of the region’s resouréas
Again the Tribunal considers the applicant’s evideto be materially consistent with the
country information.

A BBC report before the Tribunal indicates that tlaed Bill was passed by the Ugandan
Parliament in November 2009 but that even befoeePtiesident assented to the Bill, the
Baganda Kingdom, which had provided the fiercegtosjtion to the Bill, declared that it
would not respect the new legislation as they aersd it a way of eroding the powers of
their king® Country information also indicates that furthiets erupted in March 2010
following the burning of Baganda’s royal tombs iadGbi. This resulted in a clash between
the Ugandan security forces and rioters and repioatsthe country’s presidential guard
opened fire at members of the Baganda ethnic gtallipg three people three people and
injuring severd".

The Tribunal accepts the applicant’s evidence shatwill continue to work with the

Baganda Kingdom on matters affecting the Bagandhadfreturns to Uganda. The Tribunal
is satisfied that there is a real chance that xistieg profile as a Baganda student activist
and her intention to continue her activism and waeitk the Baganda Kingdom in the
reasonably foreseeable future would make her a@téogthe authorities and that as such she
may be exposed to a litany of serious harms inolydrbitrary detention and arrest, torture
and sexual violence. The Tribunal accepts thagppicant is without significant family
support following the murder of the sister with wimnghe lived and her estrangement from
the uncles who raised her.

That the applicant’s ethnicity in these circums&mcan be considered under the Convention
ground of “race” is set out iBalado v MIMA?® in which the Federal Court of Australia held
that:

When considering the meaning of the expressiore™raca case such as the present,
it is appropriate to take into account the “poputarderstanding of the term which
accords importance to physical appearance, skoucaind ethnic origin. There can
be no single test for the meaning of the expressame” but the term connotes
considerations such as whether the individualb®group regard themselves and are
regarded by others in the community as having agoar historical identity in terms
of colour, and national or ethnic origins. Anotlkensideration is whether the
characteristics of members of the group are thagewhich a person is born and
which he or she cannot change.

The Tribunal is satisfied that the applicant’s Badmethnicity means that she regards herself
and is regarded by others as having a particutotcal identity in the Ugandan community
in terms of her national and ethnic origins. Thi#dnal finds that the applicant faces a real
chance of serious harm if she returns to Ugandaarawthe reasonably foreseeable future
for reasons of her race and political opinion.

% Kingdom come’ 2009The Economist Intelligence Unit, 16 September
http://www.economist.com/agenda/displaystory.cfrofstid=14442349

% BBC World Service 27 November 2008anda Land Bill Passed
http://www.bbc.co.uk/worldservice/africa/2009/111027 _uganda_land.shtml

?"‘Deaths in Riot after Uganda fire’ 2020-Jazeera, 18 March
http://english.aljazeera.net/news/africa/2010/0B(81832626419981.htm|

28 (1997) 81 FCR 450. Appeals from this judgmenti Eull Federal Court were dismissed, Gakado v MIMA (1998) 89 FCR 59. The
Full Federal Court’s judgment did not interferetwibr expand upon, the meaning of “race”.
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Accordingly, the Tribunal finds that the applicdwats a well-founded fear of persecution for a
Convention reason.

The Tribunal has considered whether the applicanidcrelocate to another part of Uganda
to avoid the harm feared. The Tribunal notes tigattonly close family now comprises her
sister [Ms B] who lives in Kampala. She is ali@thtfrom her uncles and more distant
relatives and her sister with whom she lived in kitgahas been murdered recently. Country
information indicates that the country continuesxperience serious human rights problems
including arbitrary killings, arbitrary and poliaty motivated arrest and detention, violence
and discrimination against women and homosexualops”. Recent human rights reports
indicate that security forces continue to kill derstvators, suspects, detainees, and other
citizens and that official impunity for human righabuses persiéfswith law enforcement
officials not held to account for human rights aitdbns including unlawful killings, torture
and other ill-treatmefit The Tribunal finds that relocation within Ugartdaavoid the harm

is not reasonable for the applicant in these cistances.

Having found that the applicant faces a real chafserious harm if she returns to Uganda
now or in the reasonably foreseeable future fos@aa of her ethnicity and political opinion,

it is not necessary for the Tribunal to consideradpplicant’s other claims and submissions to
the effect that she also faces serious harm ohdbkis of her membership of various social
groups. The Tribunal makes no findings on thosttars other than to reiterate that for
reasons set out elsewhere in this decision retoedlribunal considers the applicant to be a
witness of truth.

There is no evidence before the Tribunal that waulggest that the applicant has a right to
enter and reside in any third country for the psgsoof s 36(3) of the Act and, accordingly,
the Tribunal finds that she does not have any sigti.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out ins.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

2 UNHCR in its report ‘Freedom in the World 2010 gdnda’
% Human Rights Watch in its World Report 2011: Ugand
312011 Amnesty International Report, referring toadda



