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In the case of Eminbeyli v. Russia,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Christos RozakisRresident,
Anatoly Kovler,
Elisabeth Steiner,
Dean Spielmann,
Sverre Erik Jebens,
Giorgio Malinverni,
George Nicolaouudges,
and Sgren Nielsegection Registrar
Having deliberated in private on 5 February 2009,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 8232) against the
Russian Federation lodged with the Court under chti34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by a stateless person of Azéntne origin, Mr Gunduz
Aydin ogly Eminbeyli (“the applicant”), on 23 Augua002.

2. The applicant, who has been granted legavaad, represented before
the Court by Ms O. Tseytlina, a lawyer practisimg3t. Petersburg. The
Russian Government (“the Government”) were repitesen by
Mr P. Laptev, former Representative of the Rusdt@deration at the
European Court of Human Rights.

3. The applicant alleged in particular that he Haeen detained
unlawfully, that he had not been informed of thasans for his deprivation
of liberty and that the judicial review available him in respect of his
detention had been ineffective.

4. On 2 September 2005 the President of the Biestion decided to
give notice of the application to the Governmenhtwéas also decided to
examine the merits of the application at the same s its admissibility
(Article 29 § 3).

5. The applicant and the Government each submittedtten
observations. The Government objected to the jexdamination of the
admissibility and merits of the application. Havingxamined the
Government’s objection, the Court dismissed it.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1956 and lives in &ame

7. On 26 February 1996 the applicant arrived isdRufrom Azerbaijan.
In April 2001 he asked the St. Petersburg City Begntation of the United
Nations High Commissioner for Refugees to grant fefungee status. Four
months later refugee status was granted and theappwas informed of
his right to move to Sweden.

8. On 10 September 2001 the acting chief of thar@yha Town police
department of the Republic of Azerbaijan faxedtteteto the chief of the
St. Petersburg City police department asking himartest the applicant. The
letter read as follows:

“[We] seek your order to arrest a criminal, [theplgant], wanted by us for having
committed a crime (theft of State property) undetiche 88-1 of the Criminal Code of
the Azerbaijan Republic... criminal case no. 10/ZB&e arrest warrant and order for
transport were issued on 29 May 1995 by the fiegiudly military prosecutor of the
Azerbaijan Republic.”

A translation of the arrest warrant of 29 May 198&s attached to the
letter.

9. On 13 September 2001 the Prosecutor Generalhef Russian
Federation received a letter from the Moscow Regjidepresentation of
the United Nations High Commissioner for Refugeefmrming him about
the applicant’s refugee status. The letter reddlasvs:

“The Regional Representation of the United Natiddigh Commissioner for
Refugees in the Russian Federation applies to goconnection with the case of
Mr Gunduz Eminbeyli, which was examined by the UN®@ July 2001, as a result
of which [the applicant] was granted refugee statnd was considered in need of
international protection under the UNHCR mandatehia territory of the Russian
Federation.

In August 2001 Sweden accepted [the applicant] rumee with permanent leave
to remain, in support of which he was given a ttal@cument and issued with an
entry visa for that country.

As it follows from the information obtained by us,federal search warrant was
issued in respect of [the applicant] on the basithe fact that the Azeri authorities
accused him of having committed criminal actiorfe {accusation] prevents him
from leaving the Russian Federation.

Due to the fact that [the applicant] is a proxytbé former Prime Minister of
Azerbaijan, Mr S. Guseynov, who subsequently becareader of the opposition to
the Government of Mr G. Alieyev in Azerbaijan, athde to the fact that he worked
with an Azeri national, Mr Z. Ismaylov, whose cagas examined by the Prosecutor
General's office last summer, the UNHCR has grouttdgonclude that the true
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reasons for the warrant issued by the Azeri auiksrare [the applicant’s] work with
and close ties to the above-mentioned Azeri palifigures.

As we were informed by the St. Petersburg City Depant of Visas and
Registration where [the applicant] lives and withom he lodged his application for a
visa, the Azeri authorities lodged a request foe pplicant’s] extradition.

The UNHCR is concerned that if [the applicant] xpelled to Azerbaijan, there will
be a danger of a violation of Article 33 § 1 of to& Convention relating to the
Status of Refugees... and of the Russian Law oD2fmber 1999... by the Russian
Federation. Article 33 of the Convention relatiogiie Status of Refugees forbids an
expulsion of persons to a country where their liaed freedom will be threatened by
a persecution on account of his race, religionionatity, membership of a particular
social group or political opinion.”

The UNHCR Representation in Moscow sent a simigtef to the
St. Petersburg City Prosecutor.

10. On 19 September 2001 police officers arredieel applicant
pursuant to the faxed letter of 10 September 20@l @aced him in the
temporary detention unit of the St. Petersburg @iy Leningrad Region
Department of the Interio?4BC npu I'VB/] copooa Canxm-Ilemepbypea u
Jlenunepaockoui obracmu). A police investigator issued a report on the
applicant’s arrest. The report represented a twgepgarinted template, in
which the dates, the applicant’'s name, and thergi®dor his arrest were
filled in by hand. The relevant part read as fobofthe pre-printed part in
plain script and the part written by hand in ita)ic

“I, [the police investigatdr ... on the basis othe order of the prosecutor of the
Republic of Azerbaijan Mr A. Aliyewarrestedan individual,[the applicant], born on
9 April 1956,...

Reasons for the arrest
Receipt of the prosecutor’s arrest warrant
The arrested is brought tiee police station no. 78
For that the present report is drawn up thye [police investigator’s signatute

Signature of the arrested perstime[applicant’s signatuie’

The second page of the report contained informatiorthe applicant’s
body search.

11. The applicant insisted that he had not bedornmed about the
reasons for his arrest and he had not been gicentiied copy of the arrest
warrant. He was later served with a translatiorthef warrant which was
attached to the letter of 10 September 2001. Tipdicamt further alleged
that the conditions of his detention in the unid b&en very poor.

12. On 20 September 2001 the Moscow Regional Reptation of the
UNHCR sent a letter, on the applicant’'s behalf, the head of the
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St. Petersburg police department, complaining alleeitapplicant’s arrest
with a view to extradition and seeking additiomdbrmation on the case.

13. On 24 September 2001 the UNHCR Representattsined a
lawyer, Ms O. Tseytlina, to represent the applicadh the same day
Ms Tseytlina arrived at the detention unit for aetmeg with the applicant,
but she was not allowed to see him. Two days |afsr Tseytlina
complained to the St. Petersburg City Prosecutar she had been barred
from seeing her client.

14. On 1 October 2001 Ms Tseytlina lodged an appbn with the
Dzerzhinskiy District Court of St. Petersburg segkihe applicant’s release
and complaining that he had been unlawfully arcested detained. A copy
of the lawyer’s complaint bears the stamp of ther2kinskiy District Court
showing that it received the complaint on the sdaneit had been sent. On
the following day Ms Tseytlina was allowed to vigie applicant.

15. The Government, relying on a letter issuedheydeputy President
of the Dzerzhinskiy District Court, submitted tr@t 9 October 2001 the
District Court had forwarded Ms Tseytlina’s complatio the St. Petersburg
City prosecutor's office finding that the ProsecutGeneral had the
exclusive jurisdiction to examine extradition medte Ms Tseytlina
complained to the St. Petersburg City Court abtet transfer of her
complaint to the prosecution authorities. The Gtgurt forwarded that
complaint to the Dzerzhinskiy District Court. Thés@ict Court decided to
examine the merits of the application for releasel @he lawyer’s
complaints and fixed the first hearing for 20 Debem2001.

16. On 5 October 2001 the Prosecutor General'sc®ffeceived a
request for the applicant’s extradition from thed&ccutor General of the
Azerbaijan Republic. The Azeri authorities statbdttthe applicant was
suspected of having committed aggravated robberth e aim of
acquiring State property on 1 September 1993.

17. On 22 October 2001 the Prosecutor General hef Russian
Federation, relying on Article 33 § 1 of the Contven relating to the Status
of Refugees, dismissed the request for the extoaditThe Prosecutor
General stressed that the applicant had been grasfiegee status and that
he had been allowed to take up permanent residencg®weden. The
Prosecutor also noted that the St. Petersburg Rbgecutor’s office had
been given an order for the applicant’'s immediatease.

18. According to the Government, the Prosecutone@d’'s order
reached the prosecutor’s office of the Tsentraistrict of St. Petersburg
on 25 October 2001. The Tsentralniy District Prosec immediately
authorised the applicant’s release.

19. On 5 November 2001 the applicant moved to &wed

20. On 20 December 2001 the Dzerzhinskiy Distiotirt adjourned for
one week the proceedings concerning the examinafidhe lawfulness of
the applicant’s detention to allow the prosecutbexamine the case file.
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The following hearing listed for 27 December 200asvalso rescheduled
for 4 February 2002 to obtain additional documéms the parties.

21. On 8 February 2002 the Dzerzhinskiy Districdu@ dismissed
Ms Tseytlina’s complaint concerning the applicamnté&tention. The District
Court held that the detention was lawful. The aggit was detained at the
request of the Azerbaijani authorities with a viea his extradition.
Criminal proceedings were instituted against him Aazerbaijan, he
absconded and his arrest was authorised. The Ajarbauthorities
requested the applicant’'s extradition in good tiged submitted all
necessary documents in compliance with the reqe@nesnof the Minsk
Convention on Legal Assistance in Civil, Family a@dminal Cases of
22 January 1993. The applicant was released dfeeextradition request
had been dismissed.

22. Mrs Tseytlina lodged an appeal statement. c®ngplained that the
applicant’s arrest had not been authorised as nejioy domestic law, that
the faxed letter from the chief of the police deéyent could not have
served as the legal basis for the arrest, thaRtssian authorities had not
issued any detention order in respect of the appljahat he had not been
promptly informed about the reasons for his aregst that there had been
no legal grounds for the applicant’s detention leemv22 and 25 October
2001.

23. On 26 February 2002 the St. Petersburg CiturtCapheld the
decision of 8 February 2002. The City Court held:

“... [The applicant], having permanent residencé¢him territory of Azerbaijan, was
placed on the inter-State wanted persons’ listHgy law-enforcement organs of the
above-mentioned State as a person who had abscdnoled investigation. His
remand in custody was authorised (the detentioararti29 May 1995).

On 20 September 2001 [the applicant] was arrestedhe basis of the warrant
issued by the Republic of Azerbaijan with the viewhis extradition in accordance
with the Minsk Convention of 22 January 1993 ondlegssistance in Civil, Family
and Criminal Cases (thereafter — the Convention)...

The Azerbaijani officials had submitted the requestthe [applicant’s] arrest... on
10 September 2001 and, thus, the court correctty that the [applicant’s] detention
was lawful.

...the period of [the applicant’s] detention in tteamporary detention unit of the
St. Petersburg City and the Leningrad Region Depamt of Interior amounts to
thirty-five days (between 20 September and 25 Gmt@®01) and conforms to the
requirements of Article 62 § 1 of the Minsk Convent which indicates that a person
arrested pursuant to Article 61 8 1 of the Minskn@mtion shall be released if no
request for extradition is received within one nioof the arrest. The request of the
Prosecutor General of Azerbaijan for [the applitdrextradition was received by the
Prosecutor’'s General office on 5 October 2001edift days after [the applicant’s]
arrest in St. Petersburg.
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[The applicant] was released on 25 October 20G #ie Prosecutor General of the
Russian Federation ordered his release in conmeutith the decision refusing the
request of the Prosecutor General of the Republizerbaijan for his extradition.”

[I. RELEVANT DOMESTIC AND INTERNATIONAL LAW

A. The Russian Constitution

24. The Constitution guarantees the right to tipéArticle 22):
“1. Everyone has the right to liberty and persantdgrity.
2. Arrest, placement in custody and detentioncenlg permitted on the basis of a

judicial decision. Prior to a judicial decision, amividual may not be detained for
longer than forty-eight hours.”

B. The 1993 Minsk Convention

25. The Convention on Legal Assistance and Legdations in Civil,
Family and Criminal Matters (signed in Minsk on 2@nuary 1993 and
amended on 28 March 1997, “the 1993 Minsk Conveitjdo which both
Russia and Azerbaijan are parties, provides asvist|

Article 8. Order of execution [of a request for le@l assistance]
“When executing a request for legal assistance régested authority should
implement domestic legal norms. The State Partychvisieeks legal assistance may

ask the other Party to use the legal norms of ¢a@esting Party, if those norms do
not contradict legal norms of the State Party piimg legal assistance...”

Article 56. Obligation of extradition

“1. The Contracting Parties shall ... on eactedghrequests extradite persons, who
find themselves in their territory, for criminalqaecution or serving a sentence.

2. Extradition for criminal prosecution shall emtl to offences which are

criminally punishable under the laws of the reguestand requested Contracting
Parties, and which entail at least one year’s igggnnent or a heavier sentence.”

Article 58. Request for extradition
“1. A request for extradition shall include ttwléwing information:

(a) the title of the requesting and requestgtaities;
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(b) the description of the factual circumstanoéthe offence, the text of the law
of the requesting Contracting Party which crimisedi the offence, and the
punishment sanctioned by that law;

(c) the [name] of the person to be extraditbé, year of his birth, citizenship,
place of residence, and, if possible, the desoriptif his appearance, his photograph,
fingerprints and other personal information;

(d) information concerning the damage causethéyffence.

2. A requestfor extradition for the purpose of criminal perséan shall be
accompanied by a certified copy of a detention orde

Article 60. Retrieval and detention with a view toextradite

“After a request for extradition is received, thequested Contracting Party
immediately takes measures to retrieve and detaperaon whose extradition is
sought save for those cases when the person chamotradited.”

Article 61. Arrest or detention before the receiptof a request for extradition

“1. The person whose extradition is sought mayp &le arrested before receipt of a
request for extradition, if there is a related t@mti The petitionshall contain a
reference to a detention order ... and shall indithat a request for extradition will
follow. A petition for arrest ... may be sent byspawire, telex or fax.

2. The person may also be detained without ttigrereferred to in point 1 above
if there are legal grounds to suspect that he basritted, in the territory of the other
Contracting Party, an offence entailing extradition

3. In case of [the person’s] arrest or detentiefore receipt of the requefr
extradition, the other Contracting Party shallifeimed immediately.”

Article 61-1. Search for a person before receipt ahe request for extradition

“1. The Contracting Parties shall ... search tfer person before receipt of the
request for extradition if there are reasons taelel that this person may be in the
territory of the requested Contracting Party....

2. Arequest for the search ... shall contaia request for the person’s arrest and a
promise to submit a request for his extradition.

3. A request for the search shall be accompahiec certified copy of ... the
detention order....

4. The requesting Contracting Party shall be idiately informed about the
person’s arrest or about other results of the bgarc
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Article 62. Release of the person arrested or detzed

“1. A person arrested pursuant to Article 61 &ntl Article 61-1 shall be released
... iIf no requestor extradition is received by the requested Cantitng Party within
40 days of the arrest.

2. A person arrested pursuant to Article 61 8hallsbe released if no petition
issued pursuant to Article 61 8§ 1 arrives withire ttime established by the law
concerning arrest.”

Article 67. Surrender of the person being extradited

“The requested Party shall notify the requestirgty? of the place and time of
surrender. If the requesting Party does not acttepperson being extradited within
fifteen days of the scheduled date of surrendet,fbrson shall be released.”

Article 80. Particular order of relations

“Relations concerning extradition issues and crahprosecution are performed by
Prosecutor Generals (prosecutors) of the StatéeBart

C. The European Convention on Extradition

26. The European Convention on Extradition of 18c&nber 1957
(CETS no. 024), to which Russia is a party, provide follows:

Article 3. Political offences

“1. Extradition shall not be granted if the offenio respect of which it is requested
is regarded by the requested Party as a politifahce or as an offence connected
with a political offence.

2. The same rule shall apply if the requested Phay substantial grounds for
believing that a request for extradition for aninady criminal offence has been made
for the purpose of prosecuting or punishing a peimo account of his race, religion,
nationality or political opinion, or that that perss position may be prejudiced for
any of these reasons.”

Article 16 — Provisional arrest

“1. In case of urgency the competent authoritiethefrequesting Party may request
the provisional arrest of the person sought. Thapmient authorities of the requested
Party shall decide the matter in accordance watkaitv.

4. Provisional arrest may be terminated if, withiperiod of 18 days after arrest, the
requested Party has not received the request fordition and the documents
mentioned in Article 12. It shall not, in any eveakceed 40 days from the date of
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such arrest. The possibility of provisional releasany time is not excluded, but the
requested Party shall take any measures whichngiders necessary to prevent the
escape of the person sought.”

D. The UN Refugee Convention

27. The United Nations Convention relating to 8tatus of Refugees,
adopted on 28 July 1951, provided as follows:

Article 33. Prohibition of expulsion or return (“re foulement”)

“1. No Contracting State shall expel or returreftuler”) a refugee in any manner
whatsoever to the frontiers of territories whergltie or freedom would be threatened
on account of his race, religion, nationality, memdhip of a particular social group
or political opinion.

2. The benefit of the present provision may notvéver, be claimed by a refugee
whom there are reasonable grounds for regarding @snger to the security of the
country in which he is, or who, having been coradcby a final judgment of a
particularly serious crime, constitutes a dangehéocommunity of that country.”

E. Russian Refugee Law

28. The Federal Law “On refugees” (no. 4528-1 6f Hebruary 1993)
provided as follows:

Section 1. Basic definitions

“1. The following basic definitions are appliedr fthe purposes of the present
Federal Law:

1) A refugee is a person who is not a nationahef Russian Federation and who,
owing to a well-founded fear of persecution fors@as of race, religion, nationality,
ethnic origin, membership of a particular sociagy or political opinion, is outside
the country of his nationality and is unable orjrmyvto such fear, is unwilling to avail
himself of the protection of that country; or whmt having a nationality and being
outside the country of his former habitual residers a result of such events, is
unable or, owing to such fear, is unwilling to retto it...

Section 10. Guarantees of the rights of a person

“1. A person... who is granted refugee statusinotibe expelled against his will to
the territory of the State of his nationality (d§ iormer permanent residence) if the
conditions described in Article 1 § 1 (1) of thegent Federal Law are still in force in
that State...”
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F. The 1992 Treaty between the Russian Federatiomd the Republic
of Azerbaijan

29. Atrticle 4 of the Treaty between the Russiaudfation and the
Republic of Azerbaijan on Legal Assistance and Lé&gations in Civil,
Family and Criminal Cases (“the 1992 Treaty”), agdpon 22 December
1992 (in force since 20 January 1995) provides tiatState Parties effect
legal relations through their respective Ministefslustice and the offices
of the Prosecutors General.

30. By virtue of Article 8 of the Treaty, each tet®arty applies its own
law in order to carry out the other Party’'s requestiegal assistance. Only
on an explicit request of another Party may a SRaity to the Treaty apply
another Party’s law in so far as it does not cali¢ttathe law of the latter
Party.

31. Article 67 8 1 of the Treaty sets out the rmezruents for an
extradition request. The request should containndree of the requesting
authority, an extract from the requesting Partgw bccording to which an
imputed act or omission constitutes a crime, theenaf the person whose
extradition is sought, information on his or hetio@ality, whereabouts, his
photo and/or fingerprints where possible, and aregfce to the estimation
of the damage caused by the criminal offence. Afwme copy of a decision
on taking the person into custody with the statdnoénfacts should be
attached to the request.

G. The RSFSR Code of Criminal Procedure

32. Under Article 1 of the RSFSR Code of Crimifabcedure (the
CCrP - in force at the material time) wherever ameris committed,
proceedings conducted on Russian territory are yawgoverned by the
Russian law on criminal procedure.

33. A decision to order detention can only be malkg a prosecutor or a
court (Articles 11, 89 and 96 of the CCrP).

34. A prosecutor’'s order or court decision ordgrdetention must be
reasoned and justified (Article 92). The accusedtne informed of the
detention order and must have the procedure fogihgd an appeal
explained to him or her (Article 92).

35. An investigating authority should issue a regertaining to each
arrest. The report should include the followingomhation: the grounds and
reasons for the arrest, its date, time and pldeeatrestee’s explanations,
and the time when the report was drawn up. Thestigyating authority
should transmit the report to a prosecutor witkwertty-four hours. Within
forty-eight hours following the receipt of the repdhe prosecutor should
authorise the person’s detention or release hirtiqlarl22 of the CCrP).
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THE LAW

. ALLEGED VIOLATION OF ARTICLE 5 § 1 () OF THE
CONVENTION

36. The applicant complained under Article 5 §)lof the Convention
that he had been unlawfully held in custody from Z8ptember to
25 October 2001. The relevant parts of Article brgad as follows:

“1. Everyone has the right to liberty and security person. No one shall be
deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:

(f the lawful arrest or detention of a persomptevent his effecting an unauthorised
entry into the country or of a person against whamtion is being taken with a view
to deportation or extradition.”

A. Submissions by the parties

37. The Government submitted that the Russianc@atad lawfully
arrested the applicant on the basis of the faxgdest received from the
Azerbaijani authorities on 10 September 2001. Thqtuest contained the
necessary information pertaining to the criminabgeedings against the
applicant and the arrest warrant issued in Azeathain accordance with the
requirements of the RSFSR Code of Criminal Procedtire police
investigator drew up a report on the applicanti®str The legal basis for
the applicant’s detention from 19 September to 2§5oRer 2001 was
paragraph 1 of Article 61 of the 1993 Minsk Convemt On 5 October
2001, that is within fifteen days of the arresg Brosecutor General’s office
received a request for the applicant’s extraditmi\zerbaijan. Relying on
Article 33 of the UN Refugee Convention, the ProsecGeneral dismissed
the extradition request, having regard to the applis refugee status. The
applicant’s detention did not exceed the forty-geyiod allowed by the
1993 Minsk Convention and therefore it was lawful.

38. The applicant argued that his detention hawh bb initio unlawful,
because he could not be expelled to Azerbaijamigaveen granted refugee
status. The applicant pointed out that on 13 Sep¢er001, that is almost a
week prior to his arrest, the Moscow Representatibthe UNHCR had
informed the Prosecutor’s General office aboutréisgee status.

39. The applicant also disputed that his arresdt iwacompliance with
the requirements of the Russian law. In particuter,submitted that the
faxed request for his arrest had not containedhetkessary information as
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required by the 1993 Minsk Convention and the 1982aty between the
Russian Federation and the Republic of Azerbaifgor instance, no
certified copy of the arrest warrant was attachedhte faxed letter of
10 September 2001 and the petition did not staté\iterbaijani authorities’
intention to apply for the applicant’s extraditiofhe petition should also
have been sent to the Prosecutor General’s offitkeoRussian Federation
by the Prosecutor General of the Republic of AzgabaFurthermore, after
the report on his arrest had been drawn up in thieegstation, the Russian
authorities did not issue any order authorisingdatention in violation of
the requirements of Article 122 of the CCrP.

40. The applicant further submitted that the pmmris of the Russian
criminal law on detention of persons with a viewetdradition fell short of
the requirement of legal certainty and the Conwenprinciples. He also
noted that his detention after 22 October 2001,nthe extradition request
had been dismissed, had lacked any grounds whatsoélie applicant
found it unexplainable that it took three days wiwer the Prosecutor
General’s decision of 22 October 2001 from Moscowt. Petersburg.

B. The Court's assessment

1. Admissibility

41. The Court notes that this complaint is not ifestly ill-founded
within the meaning of Article 35 § 3 of the Conventand that it is not
inadmissible on any other grounds. It must theeefi declared admissible.

2. Merits

(a) General principles

42. Paragraph 1 of Article 5 of the Conventioncwinscribes the
circumstances in which individuals may be lawfulligprived of their
liberty. Seeing that these circumstances constiéxigeptions to a most
basic guarantee of individual freedom, only a narnmterpretation is
consistent with the aim of this provision (s&onka v. Belgium
no. 51564/99, 8§ 4k limine, ECHR 2002-I, andShamayev and Others v.
Georgia and Russjano. 36378/02, § 396, ECHR 2005-11l). The Courteso
that it is common ground between the parties tiagpplicant was detained
with a view to his extradition from Russia to Azaijlan. Article 5 8§ 1 (f) of
the Convention is thus applicable in the instasecdhis provision does not
require that the detention of a person against whotion is being taken
with a view to extradition be reasonably considemedessary, for example
to prevent his committing an offence or abscondimgthis connection,
Article 5 8 1 (f) provides a different level of peation from
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Article 5 8 1 (c): all that is required under sudrggraph (f) is that “action is
being taken with a view to deportation or extramiti (see Conka cited
above, § 38, an@hahal v. the United Kingdgnudgment of 15 November
1996, Reports of Judgments and Decisidi#96-V, § 112). However, any
deprivation of liberty under Article 5 § 1 (f) witle justified only for as long
as extradition proceedings are in progress. If spdteedings are not
prosecuted with due diligence, the detention waldse to be permissible
under Article 5 8 1 (f) (ibid., p. 1863, § 113).

43. The Court further reiterates that it fallsttto examine whether the
applicant’s detention was “lawful” for the purpos#sArticle 5 § 1 (f), with
particular reference to the safeguards providedth®y national system.
Where the “lawfulness” of detention is in issuegliing the question
whether “a procedure prescribed by law” has be#ovied, the Convention
refers essentially to national law and lays dowendhligation to conform to
the substantive and procedural rules of nationad, laut it requires in
addition that any deprivation of liberty should be keeping with the
purpose of Article 5, which is to protect the indival from arbitrariness
(seeAmuur v. Francegjudgment of 25 June 199Bgports of Judgments and
Decisions1996-11l, § 50). Thus, the notion underlying tieent in question
is one of fair and proper procedure, namely that measure depriving a
person of his liberty should issue from and be etezt by an appropriate
authority and should not be arbitrary (s€e v. Germany no. 0893/84,
Commission decision of 2 December 1985). The wtirdaccordance with
a procedure prescribed by law” do not merely réfeck to domestic law;
they also relate to the quality of this law, reqgrit to be compatible with
the rule of law, a concept inherent in all Articti#fsthe Convention. Quality
in this sense implies that where a national lavhaiges deprivation of
liberty, it must be sufficiently accessible andgise, in order to avoid all
risk of arbitrariness (sePougoz v. Greegeno. 40907/98, § 55, ECHR
2001-Il, citingAmuur v. Francecited above, pp. 850-51, § 50).

44. The Court observes that as the expressionsfuffa and “in
accordance with a procedure prescribed by law” riticke 5 § 1 refer back
to national law, it is in the first place for thational authorities, notably the
courts, to interpret and apply domestic law. Howesace under Article 5
8§ 1 failure to comply with the domestic law entadsbreach of the
Convention, it follows that the Court can and skoakercise a certain
power to review whether this law has been comph#ti (seeBenham v.
the United Kingdom10 June 1996, 88 40-4Reports of Judgments and
Decisions1996-11l, andShukhardin v. Russiano. 65734/01, § 74, 28 June
2007).

(b) Application of the general principles in the pesent case

45. Turning to the facts of the present case (bert reiterates that on
10 September 2001 the St. Petersburg City poligarti®ent received a
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faxed letter from the acting chief of the GyandZlwavn police department
seeking the applicant's arrest for a criminal offenhe had allegedly
committed in Azerbaijan. Nine days later, pursuanthat faxed letter, the
applicant was arrested and placed in the tempodatgntion unit in

St. Petersburg. The Court notes the applicant'simegts that the faxed
petition was not transmitted through the formal reteds, the Prosecutor
Generals’ offices, as required by Article 80 of ##93 Minsk Convention
and Article 4 of the 1992 Treaty (see paragrapharb 29 above), that it
did not contain certain required information andtta certified copy of the
arrest warrant was not enclosed. However, the GCadags not consider it
necessary to examine this part of the applicantlsrgssions in detail. It
will review the authorities’ compliance with the reageneral provisions of
the Russian law on deprivation of liberty.

46. The Court reiterates that for the detentionmiet the standard of
“lawfulness”, it must have a basis in domestic lalwe Court observes, and
the parties did not dispute this assertion, that applicant's detention
pending extradition was governed by Russian lavparticular the RSFSR
Code of Criminal Procedure in force at the matdmaé. This conclusion is
also supported by Article 8 § 1 of the 1993 Minskn@ention (see
paragraph 25 above), Article 16 8§ 1 of the Europ&wmvention on
Extradition (see paragraph 26 above), Article 8thed 1992 Treaty (see
paragraph 30 above) and Article 1 of the CCrP fittsde paragraph 32
above) which provide that issues of legal assigtanncluding those
pertaining to provisional arrest and detention vathiew to extradition, are
governed by the domestic law of a State providinghsan assistance (see,
for similar reasoningShchebet v. Russiao. 16074/07, § 67, 12 June 2008
and Soldatenko v. Ukraineno. 2440/07, 8§ 112, 23 October 2008). The
Court further observes that the RSFSR Code of @ahfProcedure did not
contain separate legal provisions governing dedantf a person with a
view to his extradition. However, it was uncontesby the parties, and the
Court therefore finds it established, that the ganerovisions of the CCrP
thus applied to the authorisation of the detentibsuch a person.

47. Turning to the domestic law, the Court obsertleat under the
Russian Constitution and rules of criminal procedine power to authorise
the detention was vested in prosecutors and c¢sets paragraphs 24, 33
and 35 above). In particular, by virtue of Artidi22 of the RSFSR Code of
Criminal Procedure after the report on the apptisaarrest had been drawn
up, a police investigator should have submitted & prosecutor authorised
to take a decision on the applicant’s detentiohisirelease (see paragraph
35 above). No exceptions to the rule were permittedrovided for. There
is no argument between the parties that betweeddte of the applicant’s
arrest on 19 September 2001 and the Tsentralniyri@isProsecutor’s
decision of 25 October 2001 on the applicant’sastethere was no decision
— either by a Russian prosecutor or a judge — aisthg the applicant’s
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detention. It follows that the applicant was inegdl vacuum that was not
covered by any domestic legal provision. Therefahe applicant’s
detention pending extradition was not in accordanith a “procedure
prescribed by law” as required by Article 5 § 1.

48. In addition, the Russian legislation exclugteson-ambiguous terms
the expulsion or return of a refugee to a Staterevhés life or freedom will
be threatened (see paragraphs 27 and 28 above)infbiimation on the
applicant’s refugee status had been made availalle Russian competent
authorities almost a week before the applicanttestrwhen the Moscow
Representation of the UNHCR sent letters both ¢éoRlosecutor General’'s
office in Moscow and the St. Petersburg City Prasmc(see paragraph 9
above). The Court also does not lose sight of #ut that the Prosecutor
General dismissed the request for the applicantiméition precisely on the
ground of his refugee status (see paragraph 17ejbdlie Court reiterates
that it has already examined a similar situatiothim case ofsarabayev v.
Russia(no. 38411/02, § 89, 7 June 2007, ECHR 2007).hat tase the
Court held that the detention of the applicant, usgfan national, with a
view to his extradition, had been arbitrary andawrill from the outset, on
the ground that Russian law prohibited the expuolgibRussian nationals.
Having regard to the similar protection Russian l|affords against
expulsion both to Russian nationals and refugees, Gourt does not
consider that the conclusion reached in@agabayewase is altered in the
present case. The Court therefore finds that @ fh the very act of the
applicant’s arrest was so fundamental as to rendebitrary andex facie
invalid from the outset (see alsmutatis mutandiskhudoyorov v. Russja
no. 6847/02, 8 165, ECHR 2005-X (extracts)).

49. Furthermore, although the Court has found tihatentire period of
the applicant’s detention was unlawful and arbytraris worth noting that
on 22 October 2001 the Prosecutor General examaneddismissed the
extradition request. However, it was not until 28t@ber 2001 that the
Tsentralniy District Prosecutor authorised the egaplt’s release. The Court
reiterates that some delay in implementing a decit® release a detainee is
understandable and often inevitable in view of ficat considerations
relating to the running of the courts and the olmece of particular
formalities. However, the national authorities magempt to keep it to a
minimum (seeQuinn v. France judgment of 22 March 1995, Series A
no. 311, p. 17, 8 42Giulia Manzoni v. Italy judgment of 1 July 1997,
Reports1997-1V, p. 1191, 8 25n fing K.-F. v. Germany judgment of
27 November 1997Reports1997-VIl, p. 2675, § 71; anilancini v. Italy
no. 44955/98, 8§24, ECHR 2001-IX). The Court reites that
administrative formalities connected with releasanot justify a delay of
more than a few hours (sedikolov v. Bulgaria no. 38884/97, § 82,
30 January 2003). It is for the Contracting Stdatesrganise their legal
system in such a way that their law-enforcemenhaities can meet the
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obligation to avoid unjustified deprivation of lihg. The Court finds it
striking that in the instant case it took the dotigesuthorities three days to
communicate the Prosecutor General's decision tgrasecutor in
St. Petersburg and to release the applicant. Haeiggrd to the prominent
place which the right to liberty holds in a demaicraociety, the respondent
State should have deployed all modern means of econmation of
information to keep to a minimum the delay in impénting the decision to
release the applicant as required by the relevase-taw. The Court is not
satisfied that the Russian officials complied wiktat requirement in the
present case.

50. To sum up, the Court finds that the applicardetention from
19 September to 25 October 2001 was unlawful abdrary, in violation
of Article 5 § 1 (f).

[I. ALLEGED VIOLATION OF ARTICLE 5 § 2 OF THE CON¥NTION

51. The applicant complained that he had not ipeemptly informed of
the reasons for his arrest in breach of Article 5@ the Convention which
provides as follows:

“Everyone who is arrested shall be informed progpith a language which he
understands, of the reasons for his arrest andyoflarge against him.”

A. Submissions by the parties

52. The Government submitted that an investigatqolice department
no. 78 in the Tsentralniy District of St. Petergbbad drawn up a report on
the applicant’'s arrest. The applicant signed botiges of the report.
Therefore he was informed of the reasons for hissar

53. The applicant insisted that the authoritied Feiled to fulfil the
obligation imposed on them by Article 5 § 2. Thegae drawn up
immediately after his arrest included a referemcthé arrest warrant issued
by a prosecutor of the Republic of Azerbaijan. NaHer information on
the criminal charges against him and their legaratterisation and factual
basis, or a copy of that arrest warrant, was pexvid the applicant.

B. The Court’s assessment

1. General principles

54. The Court reiterates that Article 5 8§ 2 camathe elementary
safeguard that any person arrested should knowhehyg being deprived of
his liberty. This provision is an integral part tbfe scheme of protection
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afforded by Article 5: by virtue of paragraph 2 gmgrson arrested must be
told, in simple, non-technical language that he @aderstand, the essential
legal and factual grounds for his arrest, so aBet@ble, if he sees fit, to
apply to a court to challenge its lawfulness incaidance with Article 5 § 4.
Whilst this information must be conveyed “promptlit’need not be related
in its entirety by the arresting officer at the wanoment of the arrest.
Whether the content and promptness of the infoonatonveyed were
sufficient is to be assessed in each case accotaling special features (see
Fox, Campbell and Hartley v. the United Kingdo3® August 1990, § 40,
Series A no. 182).

55. The Court also reiterates that when a persamnrested on suspicion
of having committed a crime, Article 5 8§ 2 neitherquires that the
necessary information be given in a particular fonor that it consists of a
complete list of the charges held against the tmdegersons (see
Bordovskiy v. Russjano. 49491/99, § 56, 8 February 2005). The above
reasoning appliesnutatis mutandisto the arrest of persons with a view to
their extradition, the meaning of Article 5 § 2 tgithat a person should
know why he is arrested by the police. While itrige that insufficiency of
information of the charges held against an arrepggdon may be relevant
for the right to a fair trial under Article 6 of éhConvention for persons
arrested in accordance with Article 5 8 1 (c), Hane does not apply to
arrest with a view to extradition, as these prooegdare not concerned
with the determination of a criminal charge (s&e v. Belgium
no. 10819/84, Commission decision of 5 July 198dc¢iBlons and Reports
(DR) 38, p. 230).

56. In the case df. v. Belgium(cited above), the former Commission
considered that the indication in the arrest wdrthat the applicant was
suspected of fraud and that his arrest was ord@&edhe purpose of
extradition to the United States constituted sidfit information
concerning the reasons for his arrest and the elaelyl against him for the
purposes of Article 5 § 2. In the caseBafrdovskiy v. Russigcited above,
88 57-59), the Court found that the fact that ia tlourse of the arrest for a
purpose of extradition the applicant had been tiwddl he was wanted by the
Belarus authorities was sufficient to satisfy tequirement of Article 5 § 2
of the Convention.

(b) Application of the general principles in theepent case

57. The Court observes that in the present caseapiplicant did not
dispute that at the time of his arrest he had belenthat he was wanted by
the Azerbaijani authorities. The Court notes thed teport on the arrest
which was signed by the applicant contained a tineference to the arrest
warrant issued by the prosecutor of the RepublicAakrbaijan (see
paragraph 10 above). The Court also does not igbé af the fact that on
the day following the applicant’s arrest the MoscBepresentation of the
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UNHCR complained on the applicant's behalf to theadh of the
St. Petersburg police department about his arrgstawiew to extradition.
It therefore appears that, being aware that hissatiad been effected for
the purpose of extradition to Azerbaijan, the ampit was merely
dissatisfied that he was not provided with the fuformation on the
criminal proceedings pending against him in Azgdmai including the
factual basis for the charges and their legal atarsation. Although the
Court considers it regrettable that at the timéisfarrest the applicant was
not served with a copy of the arrest warrant issmethe prosecutor of the
Republic of Azerbaijan, the information provided te applicant by
Russian authorities was sufficient to satisfy tluligation under Article 5
§ 2 of the Convention (sd2ay v. Italy no. 34573/97, Commission decision
of 21 May 1998, andordovskiy,cited above, 88 57). In reaching this
conclusion, the Court also takes into account #at that, as it appears,
shortly after the arrest the applicant was servéll w translation of the
arrest warrant (see, for similar reasoniggj v. Italy (dec.), no. 53490/99,
22 January 2002).

58. It follows that this part of the applicatios nanifestly ill-founded
within the meaning of Article 35 § 3 of the Conventand must be rejected
pursuant to Article 35 § 4.

lll. ALLEGED VIOLATION OF ARTICLE 5 8 4 OF THE
CONVENTION

59. The applicant further complained that he haidbeen able to obtain
effective judicial review of his detention. He eglion Article 5 § 4 of the
Convention which reads as follows:

“Everyone who is deprived of his liberty by arrestdetention shall be entitled to
take proceedings by which the lawfulness of higdidn shall be decided speedily
by a court and his release ordered if the detengioot lawful.”

A. Submissions by the parties

60. The Government confirmed that on 1 Octobed 2@ Dzerzhinskiy
District Court had received the applicant’s lawgeapplication for release.
The application was forwarded to the St. PetersbDity prosecutor’s
office. Following the lawyer’'s complaint to the $tetersburg City Court
about the transfer, the case file was sent batckddzerzhinskiy District
Court which, on 8 February 2002, examined the ahiaipplication for
release and additional complaints and dismissed,tifending that the
detention had been lawful. The decision was uphetd appeal on
26 February 2002.
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61. The applicant submitted that it had takendbmestic courts more
than four and a half months to examine his comtdaiof unlawful
detention. He further argued that while examining bomplaints the
domestic courts had committed various procedurdations.

B. The Court’s assessment

1. Admissibility

62. The Court notes that this complaint is not ifestly ill-founded
within the meaning of Article 35 8§ 3 of the Conventand that it is not
inadmissible on any other grounds. It must theeetr declared admissible.

2. Merits

63. The Court reiterates that the purpose of Artic§ 4 is to secure to
persons who are arrested and detained the rigatikcial supervision of the
lawfulness of the measure to which they are therelijected (seenutatis
mutandis De Wilde, Ooms and Versyp v. Belgjujudgment of
18 June 1971, Series A no. 12, 8 76). A remedy rbasiade available
during a person’s detention to allow that persomlitain speedy judicial
review of the lawfulness of the detention, capabfeleading, where
appropriate, to his or her release. The existefidheoremedy required by
Article 5 8 4 must be sufficiently certain, not yrh theory but also in
practice, failing which it will lack the accessibll and effectiveness
required for the purposes of that provision (seajtatis mutandis
Stoichkov v. Bulgaria no. 9808/02, § 66n fine, 24 March 2005, and
Vachev v. Bulgariano. 42987/98, § 71, ECHR 2004-VIII (extracts)heT
accessibility of a remedy implieanter alia, that the circumstances
voluntarily created by the authorities must be sasho afford applicants a
realistic possibility of using the remedy (sewjtatis mutandisConka cited
above, 88 46 and 55).

64. Turning to the facts of the present caseQbert considers, firstly,
that the fact that the applicant was released o@@Bber 2001 before his
application for release came up for hearing betbeeDistrict Court does
not render the complaint devoid of purpose, siheedeprivation of liberty
in issue lasted thirty-seven days (sémka cited above, § 55, with further
references).

65. The Court further notes that in the caseBofdovskiy v. Russia
(cited above, 88 66-67) it found that the judicreview of detention
pending extradition was in principle available inudRia under the
provisions of the RSFSR Code of Criminal Procediifee Court observes
that the domestic courts which had received thelicgpn for the
applicant’s release held hearings and issued desisifinding that the
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detention had been lawful. In the Court’s opinithe issue is consequently
not so much whether there was a judicial reviewthef lawfulness of the
applicant’s detention, since the parties did nepdie that there was one, as
whether it was conducted speedily and effectivedge( by contrast,
Nasrulloyev v. Russjano. 656/06, 8§88 88-89, 11 October 2007 Rydbikin

v. Russiano. 8320/04, 88 138-141, 19 June 2008).

66. The Court will therefore first assess the dpeess of the judicial
review, viewed as a gauge of the authorities’ daeit@ation not to subject
persons to prolonged and arbitrary detention (Remprecht v. Austria
no. 67175/01, 8 39, ECHR 2005-XIl). The Court okesrthat the issues
submitted to a domestic court in the context ofhsgballenges of the
“lawfulness” of a deprivation of liberty as are thebject of this case, are
often of a more complex nature than those whiclehiawbe decided when a
person detained in accordance with Article 5 8§ Jligcbrought before a
judge or other judicial officer as required by maeph 3 of that Article (see
E. v. Norway 29 August 1990, § 64, Series A no. 181-A). Thaamoof
“promptly” in the latter provision indicates greatergency than that of
“speedily” in Article 5 8§ 4 (se8rogan and Others v. the United Kingdom
29 November 1988, §59, Series A no. 145-B). Even & period of
approximately five months from the lodging of thgphcation for release to
the final judgment does appear, prima facie, diffito reconcile with the
notion of “speedily”. However, in order to reachfian conclusion, the
special circumstances of the case have to be takienaccount (see
Sanchez-Reisse v. SwitzerlaBdl October 1986, § 55, Series A no. 107).

67. The Court observes that eleven weeks elapseeebn the lodging
of the application for judicial review on 1 Octold#01 and the date of the
first hearing on 20 December 2001. The Governmeptagmed that the
delay was caused by the transfer of the case dileght prosecution
authorities and back to the District Court. In tleisnnection, the Court
reiterates that Article 5 8§ 4 of the Convention as@s on Contracting States
the duty to organise their judicial system in saclvay that their courts can
meet the obligation to examine detention mattersedity (seeE. v.
Norway, cited above, 8 66). The Court notes with concem dbnflicting
decisions of the domestic courts on the issuesvefi@es of review to be
followed by those detained with a view to extramtiti(see paragraph 15
above). In these circumstances, the Court consttiatsthe entire delay of
eleven weeks is attributable to the conduct ofdbemestic authorities. The
Court also finds peculiar a further delay of oneekeafforded to the
prosecution authorities for the purpose of studyimgycase file, taking into
account that the file had been in the possessiothefsame prosecution
authorities for the previous ten weeks. The Cosiralso unconvinced that
the domestic authorities tried to keep to a minimuossible delays in the
proceedings by affording the parties an additidival weeks for provision
of information. Although, it appears that no furtttelays occurred in the
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examination of the detention matter after 4 Felyu2002, in all the
circumstances the Court concludes that the domestids failed to comply
with the requirement of speediness.

68. Furthermore, the Court cannot overlook the tiaat the first hearing
in the present case was held on 20 December 20 1hanfinal decision
was taken on 26 February 2002, that is approximaed and four months
respectively, after the applicant’'s release on 2®er 2001. The Court
finds that the issue of the speediness of revieth@énpresent case overlaps
with the issue of its effectiveness. The Court abers that in the
circumstances of the case the authorities’ faitoreeview without a delay
the lawfulness of the applicant’s detention, impiple, deprived the review
of the requisite effectiveness (sBabeur Ben Ali v. Maltano. 35892/97,
8§40, 29 June 2000 an@alliani v. Romania no. 69273/01, 88 61-62,
10 June 2008; andnutatis mutandis, Kolanis v. the United Kingdom
no. 517/02, § 82, ECHR 2005-V).

69. The Court therefore finds that there has lzeeiolation of Article 5
8§ 4 of the Convention.

70. The applicant also alleged certain procedurabularities in the
court proceedings relating to the review of hisedébn. However, in view
of its conclusions above the Court does not findetessary to examine
these complaints made under Article 5 § 4 of thav@ation.

IV. OTHER ALLEGED VIOLATIONS OF THE CONVENTION

71. Lastly, the applicant complained under Arsc® 6 and 13 of the
Convention that the conditions of his detention hatbunted to inhuman
treatment and that his lawyer had not been alloteesee him for several
days after his arrest.

72. However, having regard to all the materialitgh possession, the
Court finds that they do not disclose any appeaaca violation of the
rights and freedoms set out in the Convention ®rPitotocols. It follows
that this part of the application must be rejectsdbeing manifestly ill-
founded, pursuant to Article 35 88 3 and 4 of tla@ntion.

V. APPLICATION OF ARTICLE 41 OF THE CONVENTION

73. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”
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A. Damage

74. The applicant claimed 15,000 euros (EUR) ispeet of non-
pecuniary damage.

75. The Government averred that no compensatiouldtbe awarded.

76. The Court considers that the sufficient jugis$éaction would not be
provided solely by finding a violation and that qeensation has thus to be
awarded. Making an assessment on an equitable, bas@évards the
applicant EUR 5,000 in respect of non-pecuniary aigen plus any tax that
may be chargeable on that amount.

B. Costs and expenses

77. The applicant also claimed EUR 800 for legadts incurred in the
proceedings before the Court. The amount claimgutesented sixteen
hours work by Ms Tseytlina at the hourly rate of EEB0. Furthermore, the
applicant, without indicating the sum, claimed legasts incurred in the
domestic proceedings. He stressed that Ms Tsetlathrepresented him
before the domestic courts and her hourly rateltesoh EUR 50.

78. The Government submitted that the claims weseibstantiated.

79. According to the Court’s case-law, an applicanentitled to the
reimbursement of costs and expenses only in sadat has been shown
that these have been actually and necessarilyreat@nd are reasonable as
to quantum. In the present case, the amount of BBRhas already been
paid to the applicant by way of legal aid. Takimgoi account the sum
claimed by the applicant for legal representatiefole the Court and the
Court’s inability on the basis of the applicantigbmissions to assess the
legal expenses incurred in the domestic proceeditings Court does not
consider it necessary to make an award under #ad.h

C. Default interest

80. The Court considers it appropriate that tHaweinterest should be
based on the marginal lending rate of the Eurofgamtral Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declaresthe complaints concerning the lawfulness of theliegnt's
deprivation of liberty and the judicial review ashdetention admissible
and the remainder of the application inadmissible;
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2. Holds that there has been a violation of Article 5 § fl dqf the
Convention;

3. Holdsthat there has been a violation of Article 5 & the Convention;

4. Holds

(a) that the respondent State is to pay the apmliovithin three months
from the date on which the judgment becomes finaldcordance with

Article 44 § 2 of the Convention, EUR 5,000 (fileotisand euros) in
respect of non-pecuniary damage, plus any taxrtet be chargeable
on that amount;

(b) that from the expiry of the above-mentionede¢h months until

settlement simple interest shall be payable orabltze amount at a rate
equal to the marginal lending rate of the Europ€antral Bank during

the default period plus three percentage points;

5. Dismisseghe remainder of the applicant’s claim for jugisfaction.

Done in English, and notified in writing on 26 Feary 2009, pursuant
to Rule 77 88 2 and 3 of the Rules of Court.

Sgren Nielsen Christos Rozakis
Registrar President



