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President of the Queen’s Bench Division:

1.

The appellant uploaded videos onto the internetclwhine Crown contended

encouraged the commission of terrorism as definesld of the Terrorism Act 2000

(as amended). Included in the videos were scedmmsisg attacks on soldiers of the
Coalition forces in Iraq and Afghanistan by insurige After retirement the jury

asked questions, including a question as to whether attacks were terrorism within
the definition in s.1. The judge told them theyreve The issue on this appeal is
whether that answer was correct.

It is necessary first to describe briefly the mialesind then to explain how the issue
arose after the retirement of the jury.

The facts

3.

The appellant was born on 24 February 1988 in Lilyla is a British citizen and has

lived much of his life in the United Kingdom. Ate time of the trial he had enrolled

as a law student at Queen Mary Westfield College since the trial has graduated

with a 2:1 in Law. In February 2009 police offisegxecuted a search warrant at his
house. Material was found on his computer comgjstif videos uploaded onto the

internet site of YouTube and other websites. He @learged with offences under the
Terrorism Act.

In a first trial, he was acquitted on some coumis the jury disagreed on others. He
was re-tried in early 2011 at the Central CrimiGalurt before HH Judge Paget QC
and a jury. The indictment charged him with sixumts of the dissemination of

terrorist publications in 2008 and 2009 contrarg.® of the Terrorism Act 2006.

He was convicted on all counts save count 5. He sentenced to five years
imprisonment less time on remand. His applicatorieave to appeal was referred to
the Full Court. There was essentially one groumitivrelated to the way in which
the judge had directed the jury in relation to de&nition of terrorism. In respect of
that ground we grant leave. Shortly prior to tleardng of the appeal he sought to
amend his Notice of Appeal to add a further groimdespect of a jury irregularity.
In respect of that ground we refuse leave to appealreasons we explain at
paragraphs 61 and following.

The matters charged

6.

The videos posted by the appellant on YouTube dheravebsites in relation to the
five counts on which he was convicted showed astdigkAl Qaeda, the Taliban and
other proscribed groups on military targets, inolgdthose in Chechnya and
Coalition forces in Irag and Afghanistan, the u$dEDs against Coalition forces,
images of Osama Bin Laden, Al Zargawi and othexgemts from “martyrdom
videos” and symbols associated with proscribedrusgdions. There were also shown
the 9/11 attack on New York and clips of attacksmlians. Attacks on police were
also included. The videos were accompanieddsheedspraising, for example, the
bravery of those carrying out the attacks and thertyrdom and encouraging such
attacks.



It was the appellant’s case in relation to thosent® that he thought that force against
the military was justified and that those who waghting the Coalition forces were
rightly resisting the invasion of their country.eldid not agree with the targeting of
civilians and attacks on civilians. He was therefoot encouraging terrorism, but
self defence.

Although the appellant was acquitted on a countctvhielated largely to Israel,
Palestine and Gaza, it is necessary to mentionithatluded images of an Israeli
helicopter and military vehicle being blown up. idtnot necessary to refer to the
other evidence in relation to this video or theajgmt's explanation in relation to it.

The questions from the jury after retirement

9.

10.

11.

After retirement, the jury late on 22 February 2@drinulated a number of questions.
One raised issues as to whether encouraging eerésafl Gaza to blow up the Israeli
helicopter was an act of terrorism. The remaimjogstions were:

“2. Is an explosives attack on Coalition forcedray a terrorist
attack or is there a distinction between terratsicks and self
defence or “assistance” in such circumstances? Davake a
difference if the attack is on lIragi police? Doé¢smake a
difference if the attack is by a proscribed group?

3. Are the answers to 2 the same for Afghanistad an
Chechnya?

4. Re: definition of terrorism is the s.1 TA 200@uld the use
of force by Coalition forces be classed as terno?is

The issues raised by these guestions had not sthwith in the evidence or the
summing up. The judge heard submissions. He tibldrthe jury that to answer the
qguestions fully, further evidence would have beeaded, but the time for evidence
had passed. As to the first question, he told tliemas not necessarily encouraging
an act of terrorism to encourage a resident of Gabéow up an Israeli helicopter:

“If Israel was taking part in an incursion, OpeoatiCast Lead,
which involved attacks on civilians, schools, hteslgi and
ambulances, then resistance to that would be rabtorself
defence. Itis for that reason that the proseoutim not ask for
guilty verdicts if that is all that was being encaged.”

After telling the jury that the answer to questioBsand 3 depended on the
circumstances, he told them that there was an aguthat an explosives attack on
Coalition forces was not a terrorist attack if thewas a state of armed conflict
between the Coalition forces and others, as whangeked soldiers on one side or the
other from liability for terrorism was “combatammunity” when they were fighting
a war. More evidence would be needed to answegubstion fully. As to attacks on
the police, he pointed out that that would makeffarénce, as when the videos were
uploaded in 2008-9, the police were not combataitter in Iraq or Afghanistan. In
answering question 4, he said:



“..the use of force by Coalition forces is not tgism. They do
enjoy combatant immunity, they are ordered there ooy
government and the American government, unlessabmmit
crimes such as torture or war crimes. ...”

12.  The jury then asked a further question at the énidad day:

“Please confirm that within Irag/Afghanistan noweté are
governments in place there cannot now be said io b&ace a
“conflict” and therefore no combatant exemptionnfravhat
would otherwise be a terrorist attack, ie. IED opalfttion
Forces. To simplify, would an IED attack (ignorirsglf
defence) on Coalition Forces be a terrorist attaclrried out
in 2008/9?”

13.  After hearing further submissions, the judge ansdéhe jury’'s question telling them
that, although he had said on the day before hédamt answer the question in a
simple yes or no, in reality, he thought he couldfter reminding them of the
evidence that there were governments in placeaig &and Afghanistan by 2008, he
answered the question:

“I have to apply the Terrorism Act and the defioiti of
terrorism which is part of English law, and the wesis “yes,
it would”. But it is ultimately for you to say.”

14. The issue on the appeal is whether these answéhg fary’s questions were correct
for, later that same day, the jury returned vesdwt guilty on five of the counts.
Those counts included (as we have mentioned) featdgttacks on Coalition forces;
count 5 where the appellant was acquitted contaiaedwe have stated, footage
relating to the Israeli/Palestinian war in Gaza.

The definition of terrorism in the Act
15. S.1 of the 2000 Act (as amended) defines terrorism:

“(1) In this Act “terrorism” means the use or thred action

where”
@) the action falls within sub-section (2),
(b) the use or threat is designed to influence the

government or an international governmental
organisation or to intimidate the public or a sectof
the public, and

(c) the use or threat is made for the purpose wvaiacing
a political, religious, racial or ideological cause

(2) Action falls within this sub-section if it

@) involves serious violence against aqers



16.

(b) involves serious damage to property

(c) endangers a person’s life, other than thahefgerson
committing the action,

(d) creates a serious risk to the health or sabétyhe
public or a section of the public, or

(e) is designed seriously to interfere with or @asly to
disrupt an electronic system.

3) The use or threat of action falling within sséction
(2) which involves the use of firearms or explosive
terrorism whether or not sub-section (1)(b) issfitd.

(4) In this section
@) “action” includes action outside the United gaom
(b) a reference to any person or to property isfarence

to any person, or to property, wherever situated,

(© a reference to the public includes a referetac¢he
public of a country other than the United Kingdom

(d) “the government” means the government of theddin
Kingdom, or a Part of the United Kingdom or of a
country other than the United Kingdom.”

The definition is comprehensive in its scope; srface, acts by insurgents against the
armed forces of a state anywhere in the world wkmék to influence a government
and are made for political purposes are terroriShere is no exemption for those
engaged in an armed insurrection and an armedgiragainst a government.

The contentions of the appellant

(@)

17.

18.

The way the appeal was first advanced

The initial contention advanced on the appeal Wwas combatant immunity extended
to immunity for those participating in acts agaitiet military in armed conflict. The
effect of this was that individuals possessing 8tatus were immune from domestic
criminal law, provided that they did not commitrags unrelated to the armed conflict
and war crimes.

Whether there was such an armed conflict giving tts combatant immunity was a
guestion of fact for the jury. By directing theyuhat attacks on the Coalition forces
in Irag and Afghanistan in 2008/9 were terrorisnthim the meaning of the 2000 Act,
the judge had withdrawn from the jury a questioriaat, namely whether these were
armed conflicts which gave rise to combatant imriyuso that IED attacks on the
Coalition forces were not terrorist acts.



19.

(b)

20.

21.

22.

The judge had also misdirected the jury on the nmgaof the 2000 Act as attacks on
armed forces during a non international armed atindlere not terrorism:

1) The judge should have directed the jury in accozdamith the decisions iKJ
(Sri Lanka) v Secretary of State for the Home Depant[2009] EWCA Civ
292 andSecretary of State for the Home Department v DyH&histan)
[2010] EWCA Civ 1407. In those decisions it hacédeld that attacks by
insurgents on the military were not terrorism. @éwkngly the judge was
wrong to have said that attacks on the Coalitignés in Irag and Afghanistan
were terrorism within the meaning of the 2000 Act.

i) In the alternative, the definition in s.1 of theOROAct had to be read down in
accordance with the principles of international havich did not include in
the definition of terrorism attacks by insurgents military forces in the
course of a non international armed conflict.

The certificate of the Foreign Secretary ashi® nature of the conflicts in Afghanistan
and Iraq

The initial response of the Crown was to indicdtat tit would seek leave to call
evidence in relation to the position in Irag andy#dnistan and to the status of the
conflicts there as non international armed cordlictn the event, the Crown served
the Certificate of the Foreign Secretary datedGttober 2011 in the following
terms:

“(1) Her Majesty’'s Government takes the view thhe t
armed conflict in Iraq after 28 June 2004 involvidg armed
forces as part of a United Nations Security Couagthorised
multi-national force, then, from 1 January 2009spscifically
authorised by the Government of Irag, constitutedoa-
international armed conflict between the Governmantraq
and various insurgent armed forces.

(2) Her Majesty’'s Government takes the view that th
armed conflict in Afghanistan involving UK armedrdes as
part of the United Nationals Security Council-auibed
International Security Assistance Force since staldishment
in December 2001 constitutes a non-internationahear
conflict between the Government of Afghanistan aadous
insurgent armed forces.”

It was submitted by the Crown that the nature ef ¢bnflicts was a matter of high
policy which was what is describedlitalsbury’s Laws of Englan¢™ edition, vol 61
at paragraph 14-15) as “facts of state”. Such ematare exclusively for the
determination of the Executive branch of the stai@ not the Judicial branch.

The Certificate was accepted by the appellant gisiy\persuasive in a further written
submission served before the hearing. Nonethdlesscontention was formally
maintained that the question of whether the canfivas an international armed
conflict or a non international armed conflict wasquestion of fact for the jury.
Reliance was placed on decisions of the United ddatilnternational Criminal



Tribunal of Former Yugoslavia (includinBrosecutor v Krajisnik(22 September
2000) andProsecutor v Tadi€2 October 1995)). However, although the stafusno
armed conflict is ultimately a question of fact, @l attempt was made in the result
to go behind what was conceded to be the highlgyaesive certificate of the Foreign
Secretary. It was our provisional view that thetifleate was conclusive but, in the
light of the way in which the argument had devethpé was unnecessary for us to
express a final view.

23.  We therefore determine the issue on the basisthigatonflicts in Afghanistan and
Irag were at the relevant time in 2008 and 20089, international armed conflicts.

(c) The consequence of the absence of evidenhe #idl

24. It was also contended by the Crown that the apptetiaould not be permitted to raise
these issues. Indeed, as we have observed, thdrbden no argument on the issue
until the jury had asked the questions which weehset out. In our judgment, this
should not prevent the appellant raising the isskest, there was in the result no
dispute as to the facts; we proceed on the bass tthe conflicts were non
international armed conflicts. Second, the jurigad the issue of the meaning of
terrorism in relation to attacks on the militarydes of the Coalition in Iraq and
Afghanistan. The judge gave them the answer we Isav out. If the answer was
wrong, then, given the verdict on count 5, that Moaise a real doubt as to the safety
of the convictions on the other counts.

25.  We therefore turn to consider the issue on thendein of terrorism on the basis that
the conflicts in Afghanistan and Iraq were non finé&ional armed conflicts and that
the jury were considering the issue on a possittutil premise, namely that what
was depicted in the videos were attacks by insusgem the Coalition military forces
and not civilians.

26. Itis convenient to consider first the position anthternational law.
International Law: attacks on military personnel in non international armed conflict
(@  The appellant’s contentions

27. The argument advanced by Mr Moloney QC at the hgadf the appeal under
international law had two principal strands:

) The definition of terrorism in international law dhaleveloped so that it
excluded those engaged in an armed struggle agairgbvernment who
attacked the armed forces of that government.

i) That development was supported by the distincticadenin international
humanitarian law between attacks on the militargt attacks on civilians by
those engaged in all forms of armed conflict.

(b) Combatant immunity

28. lItis convenient first to explain why the principgié combatant immunity ceased to be
part of the appellant's case. As we have set byiaeagraph 17 above, it was the
initial contention of the appellant that the insemts in Iraq and Afghanistan were



29.

30.

31.

entitled to combatant immunity, that is to say tight to participate in armed
hostilities without punishment provided they didt mmmmit war crimes. The
appellant had relied in part on the 1977 AdditioRabtocol | to the 1949 Geneva
Conventions (relating to International Armed Cartjli which had the effect of
treating as international armed conflicts armedflais in which “peoples are
fighting against colonial occupation and alien guation and racist regimes in the
exercise of their right of self determination astemed in the UN Charter ...”
(Article 1.4). However because of the effect af #oreign Secretary’s Certificate in
determining that the conflict was a non internagioarmed conflict, the United
Kingdom'’s express reservation limiting the appiiwatof Article 1.4 and the position
of the regime in both Iraq and Afghanistan by 20@8yas clear that Additional
Protocol | relating to international armed conflietas not material to the appeal. In
the light of the Foreign Secretary’s Certificatedahe other evidence to which we
have referred at paragraph 20, the appellant's pesseeded in effect on the basis
that the conflict was a non international armedflacin It was contended by Mr
Moloney QC that in non international armed condlicio combatant immunity was
accorded to the armed forces of the government arrhed insurgent groups. Their
conduct was subject to municipal law and intermatiohumanitarian law did not

apply.

The Crown accepted that insurgents in non intesnati armed conflicts have no
international legal status and no combatant imnyunitheir position is governed by
domestic law. States do not want to accord suatusto insurgents and wish to be
free to punish them under domestic law. Therdésetfore no explicit reference to
combatant status in Additional Protocol Il appliealbo non international armed
conflict; its focus was on the protection of ciaiis.

Nonetheless the Crown contended that the positidheoarmed forces of the state is
different to that of insurgents and such forceoyng combatant immunity. Whilst
members of the armed forces of the UK are subgedbtnestic criminal law wherever
they are deployed (seé&mith v Secretary of State for Defefiz@10] UKSC 29 and
s.42 of the Armed Forces Act 2006), they are afddled to combatant immunity in
customary international law (as enshrined in Aetid of the Hague Regulations
annexed to the Hague Convention IV on the Laws @ndtoms of War on Land,
1907) which forms part of the common law. Thew #&rwas submitted, a number of
other principles which reinforce this conclusioMr Moloney QC in disputing this
contention relied on various texts (including tefttam the International Committee
of the Red Cross (ICRC), the Manual on the Law amnNnhternational Armed
Conflict published by the International Instituté dumanitarian Law in San Remo
(2006) and Dr Emily Crawford’'§he Treatment of Combatants under the Law of
Armed Conflict. He pointed out that the Hague Regulations didcontemplate non
international armed conflict, as the first attenipt delineate this type of armed
conflict was made in common Article 3 of the 194@n8va Conventions. The
protection of the armed forces of the UK was a enatf UK policy; in Iraq and
Afghanistan special agreements were necessaryotegbithe UK armed forces from
the operation of domestic law.

It is not necessary for us to express a concluded wn whether the Crown’s
submissions were correct, as we were not concesitbdthe status of the forces of
the Crown, but with the status of the insurgei¢ghat was important was that it was



()

32.

33.

34.

35.

common ground that the criminal liability of thesurgents was a matter of domestic
law. It is essential to bear this in mind when sidaring the relevance of
international law to the definition under domeséiw of terrorists.

The development of the crime of terrorism terinational law

It was common ground that international law hasetlgyed so that there is an
international crime of terrorism at least in tinfgpeace (or in other words when there
is no armed conflict, either international or naternational).

That development is given a very clear expositiorthe judgment of the Appeals
Chamber of the Special Tribunal for Lebandnterlocutory Decision on the
Applicable Law: Terrorism, Homicide, Conspiracy, rpetration, Cumulative
Charging (16 February 2011). Amongst the fifteen questiohdaw the Appeals
Chamber was asked to answer before an indictmdntebéhe pre-trial judge was
confirmed were the questions whether the Tribuhaukl apply international law in
defining terrorism and, if so, how that should keanciled with Lebanese law. In
concluding that the Tribunal should apply the damedefinition interpreted in the
light of international conventional and customaayv] the late Judge Cassese, an
international judge of eminence, in giving the jodmt of the Appeals Chamber
examined in considerable detail state practiceliation to the definition of terrorism
and of the international crime of terrorism (or tmame of international terrorism).

The Appeals Chamber concluded that customary iatemal law recognised such a
crime committed in peace. At paragraph 107 of jigment, Judge Cassese
expressed the view of the Appeals Chamber:

“that, while the customary rule of an internatior@me of
terrorism that has evolved so far only extend®tootist actsn
times of peacea broader norm that would outlaw terrorist acts
during times of armed conflichay also be emerging. As the
ICTY and the SCSL have found, acts of terrorism can
constitute war crimes, but States have disagreedwhether a
distinct crime of terrorism should apply during &enconflict.
Indeed, both within the drafting committee of the
Comprehensive Convention on Terrorism and in reggms to
the UN Convention for the Suppression of the Finanof
Terrorism, some members of the Islamic Conferenaeeh
expressed strong disagreement with the notion nsidering

as terrorist those acts of “freedom fighters” imei of armed
conflict (including belligerent occupation and imtal armed
conflict) which are directed against innocent ¢ank. They
have insisted both on the need to safeguard thé oigpeoples

to self-determination and on the necessity to plaaish “State

terrorism”.

There is, we think, no doubt that international laas developed so that the crime of
terrorism is recognised in situations where ther@o armed conflict. However the

law has not developed so that it could be saidetiesufficient certainty that such a
crime could be defined as applicable during a sihegmed conflict.



36.

(d)

37.

38.

39.

The Appeals Chamber observed at paragraph 108littatstates had ratified the
International Convention for the Suppression ofRimeancing of Terrorism (to which
we refer in more detail at paragraph 42.1)) withmatking a reservation; the definition
refers to armed conflict without the freedom figistexception. Even those states that
were parties to a convention with a freedom fightexception had ratified it,
accepting it was a crime to attack civilians in ttmairse of armed conflict. It could
therefore be concluded that:

. an overwhelming majority of States currently eakthe
view that acts of terrorism may be repressed ewmetime of
armed conflicts to the extent that such acts tacdians who
do not take an active part in armed hostilitiegsth acts, in
addition, could also be classified as war crimebef@as the
same acts, if they are directed against combatantsvilians
participating in hostilities, magot be defined as either terrorist
acts or war crimes, unless the requisite condititoxswar
crimes were met).”

However customary law has not yet developed so asake such attacks on civilians
in times of armed conflict the international crimfegterrorism. It is incipient.

State practice on the definition of terrorism

Although international law has developed that farelation to what constitutes the
international crime of terrorism (and does not petke it an international crime to
commit an act of terrorism against civilians in gwurse of armed conflict), we are
concerned with a different question. The issueufis whether, under international
law, the definition of terrorism under customaryemimational law has developed so
that an attack by insurgents on military forcesaofjovernment is not terrorism.
Although the discussion as to what amounts to theec of terrorism under
international law assists in the resolution of idsie, the question is a different one.
It must be resolved by ascertaining the definitbterrorism in international law.

Although there is some debate as to whether tleesny definition of terrorism in
customary international law, it is desirable to fousm the examination of state
practice, evidenced by international conventionsl aational legislation, to the
guestion on whether attacks on the military forcka government by some types of
insurgents engaged in an armed struggle againsgtwernment (particularly those
engaged in wars of liberation or self determinat{@sonveniently referred to as
“freedom fighters”)) are acts of terrorism.

Some of that practice is referred to in the judgnuérthe Appeals Chamber including

the Arab Convention for the Suppression of Termri4998 (paragraphs 63-70), UN
General Assembly Resolutions and UN Conventionsa(paphs 88-89), national

legislation (paragraphs 93-8) and decisions ofonali courts (paragraphs 99-100). It
is helpful to refer to examples relied on by Mr Moty QC as demonstrating that
there was state practice that excluded attacksh@military by insurgents from the

definition of terrorism:

) The Convention of the Organisation of the Islamanférence on Combating
International Terrorism (1999-1420H) defines tesor.



“Terrorism means any act of violence or threatebér
notwithstanding its motives or intentions perpetdato
carry out an individual or collective criminal plaith
the aim of terrorizing people or threatening tonmar
them or imperilling their lives, honour, freedoms,
security or rights or exposing the environment oy a
facility or public or private property to hazards o
occupying or seizing them, or endangering a nationa
resource, or international facilities, or threatenthe
stability, territorial integrity, political unity ©
sovereignty of independent States.”

It contains in Article 2A an exemption in respettertain armed struggles:

“Peoples struggle including armed struggle against
foreign occupation, aggression, colonialism, and
hegemony, aimed at liberation and self-determinatio
in accordance with the principles of internatioteal/
shall not be considered a terrorist crime.”

The Convention on the Prevention and Combatingesfdfism made by the
Member States of the Organization of African Ur(it§999) defines Terrorist
act in the following terms:

“(a) any act which is a violation of the criminals of

a State Party and which may endanger the life,
physical integrity or freedom of, or cause serious
injury or death to, any person, any number or graup
persons or causes or may cause damage to public or
private property, natural resources, environmental
cultural heritage and is calculated or intended to:

() intimidate, put in fear, force, coerce or inéuc
any government, body, institution, the general
public or any segment thereof, to do or abstain
from doing any act, or to adopt or abandon a
particular standpoint, or to act according to
certain principles; or

(i) disrupt any public service, the delivery of
any essential service to the public or to create a
public emergency; or

(i) create general insurrection in a State.

(b) any promotion, sponsoring, contribution to,
command, aid, incitement, encouragement, attempt,
threat, conspiracy, organizing, or procurement of a
person, with the intent to commit any act referieth

paragraph (a) (i) to(iii).”



It contains also an exemption in relation to “stgleg” for self-
determination:

“Notwithstanding the provisions of Article 1, the
struggle waged by peoples in accordance with the
principles of international law for their liberatioor
self-determination, including armed struggle agains
colonialism, occupation, aggression and dominabipn
foreign forces shall not be considered as terraas.”

1)) The Canadian Criminal Code defines terrorist afgti@s acts under various
international conventions and acts committed:

“(A) in whole or in part for a political, religiousr
ideological purpose, objective or cause, and

(B) in whole or in part with the intention of
intimidating the public, or a segment of the public
with regard to its security, including its economic
security, or compelling a person, a government or a
domestic or an international organization to dacr
refrain from doing any act, whether the public loe t
person, government or organization is inside osidet
Canada, and .".

After referring to the intention, it continues:

“... and includes a conspiracy, attempt or threat to
commit any such act or omission, or being an
accessory after the fact or counseling in relatmany
such act or omission, but, for greater certainhyes
not include an act or omission that is committed
during an armed conflict and that, at the time and

in the place of its commission, is in accordance thi
customary international law or conventional
international law applicable to the conflict or the
activities undertaken by military forces of a stat¢he
exercise of their official duties, to the exterdttithose
activities are governed by other rules of intewrzei
law (emphasis added).”

In R v Khawajg2010] ONCA 862, the Court of Appeal for Ontareferred at

paragraph 159 to the armed conflict exception @sgbeoncerned with armed
conflict in the context of the rules of war estab&d by international law. It
was designed to exclude activities sanctioned bgrimational law from the
reach of terrorist activity as defined in the Cmiadi Code.

iv) The Protection of Constitutional Democracy Agaiigtrrorist and Related
Activities Act 2004 of South Africa recognises its irecital that acts
committed under international law:



“... during a struggle waged by peoples, includiny an
action during an armed struggle, in the exercise or
furtherance of their legitimate right to nationideration,
self-determination and independence against cdlsma

or occupation or aggression or domination by alen
foreign forces as being excluded from terrorisivétcts.”

The definition of Terrorist Act contains an exclusi which reflects that
recital.

40. However, the practice of other states does notagoistuch an exception. Apart from
the 2000 Act in the UK, we were referred to:

)] The Australian Criminal Code Act 1995 where theirdgbn of terrorist act
refers to the act being done:

“... with the intention of:

(i) coercing, or influencing by intimidation, the
government of the Commonwealth or a State, Teyritor
or foreign country, or of part of a State, Termtar
foreign country; or

(i) intimidating the public or a section of the
public.”

i) The manual on the Law of Non-International Armedfliot published by the
International Institute of Humanitarian Law in SBRemo (2006) in which a
clause at paragraph 2.3.2 (on the rule againgtdgitir wounding fighters in an
armed conflict) points out that non-internationahad conflicts are radically
different from international armed conflicts:

“One of the hallmarks of international armed cartfiis
that lawful combatants who arkors de combatare
entitled to prisoner of war status. This is nad thle in
non-international armed conflicts and, as a result,
captured personnel of armed groups may be putiain tr
for treason or other crimes, and heavily punishdd.
should be understood, however, that trial and pumest
must be based on due process of law. It is strictl
prohibited to summarily execute captured persotinel.

i) R (Maya Evans) v Secretary of State for Defd@6&0] EWHC 1445 (Admin)
where the Divisional Court made clear at paragréplof the judgment that
insurgents could be prosecuted by the Afghan Gowem for terrorism.
Accordingly where captured insurgents were beliet@dhave committed
offences against Afghan law there were sound reafamtheir transfer into
the custody of the Afghan authorities for the pwemf questioning and
prosecution.



41].

(e)

42.

43.

Before considering this evidence it is necessargetoout Mr Moloney QC's further
submissions under the second strand of his argurnerwhich we referred at
paragraph 27.ii) above.

The nature of terrorism is violence directédiailians

Mr Moloney QC first relied on the definitions of rterism in international
conventions which were directed at attacks aimexvéians:

) In the International Convention for the Suppressainthe Financing of
Terrorism, 1999, Article 2 sets out the activit@swhich the financing is
prohibited as not only offences within the annebstdbf treaties but also:

“Any other act intended to cause death or seriocodilyp
injury to a civilian, or any other person not takian active
part in the hostilities in a situation of armed flich where
the purpose of such an act, by its nature or contexto
intimidate a population, or to compel a governmentan
international organisation to do or to abstain frdong any
act.”

i) Although the 2011 resolution of the General Assenablthe United Nations
entitled ‘Measures to eliminate international terrorisn(65/34) doesnot
contain a definition of terrorism, it could be seeom paragraph 4 that its
focus is directed at:

“acts intended or calculated to provoke a statewbr
in the general public, a group of persons or paldic
persons for political purposes”

as nothing can be invoked to justify such acts.

1)) In the Legal Consequences of the Construction of a Wailhe occupied
Palestinian Territory CJ Rep 2004), Judge Kooijmans in his separatei@pin
in examining the justification put forward by Iskaer building the wall
referred to terrorism in the following terms:

“Deliberate and indiscriminate attacks againstliems with
the intention to kill are the core elements ofdeem which
has been unconditionally condemned by the inteynati
community regardless of the motives which have imesip
them.”

Although it is clear the emphasis in these mateliglon attacks on civilians, that is
hardly surprising as there is almost universal eomdhtion of such attacks,
notwithstanding the view of some states that etesd acts fall within the freedom
fighters’ exception. However, although it is clelat in all forms of armed conflict
civilians should not be attacked, that does notwarhto state practice apinio juris
that those who attack military personnel in noefinational armed conflict cannot be
designated as terrorists.



(f)

44,

45.

The laws of armed conflict (international hurnitanan law) draw a distinction
between attacks on civilians and attacks on théamyl

Mr Moloney QC'’s next argument was that there wagear distinction in the laws
relating to armed conflict (international humaraar law) between attacks on
civilians and attacks on military forces, whethlee ttonflict be international armed
conflict or non international armed conflict. Heferred principally to the following:

)

ii)

In the International Committee of the Red Cross R@} publication
Customary International Humanitarian Lawvhich has formulated the
applicable rules, Rule 1 states:

“The parties to the conflict must at all times oiguish
between civilians and combatants. Attacks may oObéy
directed against combatants. Attacks must not ibectdd
against civilians”

Civilians are defined in that text as those who rase members of the armed
forces. It is, we think, hardly surprising thae tbommentary states that this is
applicable to both international and non internaioarmed conflict and that
no contrary practice could be found. The sameieppb the prohibition in
Rule 2 of acts or threats of violence the primauyppse of which is to spread
terror among the civilian population. The sameliggpto Rules 11 and 12
which prohibit indiscriminate attacks which are af nature that do not
distinguish between the civilian and military.

The UK Joint Service Manual of the Law of Armed @iat, 2004 edition,
reflects this statement of customary internatidaal

Article 51 of the 1977 Additional Protocol | to th@eneva Conventions
(relating to international armed conflict) and Alé 13 of Additional Protocol
Il (relating to non international armed conflicBal provide:

(2) The civilian population as such, as well asivitiial
citizens shall not be the object of attack. Aatdloeats of
violence the primary purpose of which is to spréador
among the civilian population are prohibited.

(3) Civilians shall enjoy the protection affordég this
section, unless and for such time as they takeestdpart in
hostilities.”

Whilst that clear distinction is not controversidlwas the basis for his contention
that there were good reasons why attacks on thamijlas distinct from civilians, in
the course of such conflicts should not be deseghas terrorism. He relied upon:

)

The ICRC'’s view that there is little to be said &ailling attacks on civilians in
non international armed conflict “terrorism”, aschBuattacks were crimes
under international humanitarian law. It observeda statement made in
October 2010:



“A crucial difference between International Humanin
Law and the legal regime governing terrorism isttha
International Humanitarian Law is based on a prentisat
certain acts of violence in war — against militatyjectives
and personnel — are not prohibited. An act ofrtiesm”,
however, is by definition prohibited and criminallhe two
regimes should not be blurred given the differagid and
rules that apply. This is particularly importantsituations

of non international armed conflict, where a *“teisty
designation may act as an additional disincentioe f
organised armed groups to respect international
humanitarian law (they are already subject to crahi
prosecution under domestic law).”

i) The view of Judge Cassese expressed in an aftiemultifaceted notion of
terrorism in international law(2006), 4 Journal of International Criminal
Justice 933-958. That view was that the acceptéyca large number of
states by their ratification of the Convention dme tSuppression of the
Financing of Terrorism (which contained the defont we have set out at
paragraph 42.i) above) showed there was a middl¢hefroad position
between those states which contended that anyoacindted by a freedom
fighter was not terrorism and states which contdrtiat such acts, whilst not
terrorism, were governed by international humaratataw. That middle of
the road position was that attacks by “freedomtégti and other combatants
in armed conflicts, if directed at military pers@hmnd objectives in keeping
with international humanitarian law, were lawfuldashould not be termed
terrorism, whereas attacks on civilians intendedetiworise civilians were
terrorism and not war crimes.

i) A somewhat similar view as to the need for suchstmnttion was expressed
by Professor Sassoli ifierrorism and War Z006) 4 Journal of International
Criminal Justice 959-981. He accepted that, amon international armed
conflict no combatant status existed, internatidnahanitarian law would not
prevent a state for trying a rebel who attackedtanyl objectives for terrorism.
However, labelling such a person a terrorist ramger to the need to reward
such persons for respecting international humaaitdaw in non international
armed conflicts. If they were not labelled “tersts” they would be more
likely to act in accordance with that law.

46. We would observe that although the objectives aetrothe papers referred to in the
preceding paragraphs may be reasons for not deisignasurgents who attack the
military forces of a government as “terrorists”jstclear that neither the papers nor
the evidence contained in them are evidence o gtiactice to the effect contended
for the reasons we give in the next paragraph.

(g) Conclusion on whether there is a rule of custpmnternational law

47.  From these materials, we conclude that, althoutgrnational law may well develop
through state practice opinio jurisa rule restricting the scope of terrorism so that i
excludes some types of insurgents attacking theaorces of government from the
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definition of terrorism, the necessary widespread general state practice or the
necessargpinio juristo that effect has not yet been established.

The consequences of the present position untignational law

It has been a rule of international law that wisatat prohibited is permitted; this was
made clear in the judgment of the Permanent Cdurtternational Justice ithe SS
Lotus (1927, Series A — 10) where the court said:

“International law governs relations between indejent
States. The rules of law binding upon States fbereemanate
from their own free will as expressed in convendiar by
usages generally accepted as expressing prinapliEsv and
established in order to regulate the relations betwthese co-
existing independent communities or with a view tte
achievement of common aims. Restrictions upon the
independence of States cannot therefore be prestmed

It seems to us, therefore, that there is nothingnternational law which would
exempt those engaged in attacks on the militarynduhe course of an insurgency
from the definition of terrorism. Moreover it important to note state practice as
evidenced by Resolution 1988 of 2011, the Sec@dyncil on 17 June 2011. That
resolution re-affirmed its view of the positionAfghanistan:

“Reaffirmingthat the situation in Afghanistan still constiti
threat to international peace and security, argdressingits

strong concern about the security situation in Afghktan, in
particular the ongoing violent and terrorist adtes by the
Taliban, Al-Qaida, illegal armed groups, criminasd those
involved in the narcotics trade, and the strongdibetween
terrorism activities and illicit drugs, resulting threats to the
local population, including children, national setu forces

and international military and civilian personnel.”

The position in domestic law

50.

In our view therefore there is no rule of internaal law which requires this court to
read down s.1 of the 2000 Act. We turn thereforthe domestic authorities.

(@) The decisioninRv F

51.

The definition in s.1 was considered by this canorR v F[2007] QB 960. F was
charged with being in possession of informatioreljkto be useful to a person
committing an act of terrorism. He contended thatactivities were not terrorism as
they were targeted at removing the government bydiwhen that government was
Colonel Gaddafi. The argument developed by Mr @egpfRobertson QC was that
Article 21 of the Universal Declaration of HumangRis and Article 52 of the
International Covenant on Civil and Political Rightecognised the right of
participation in government through freely chosepresentatives. Governments
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which were not representative were therefore ngegoments within the meaning of
the 2000 Act. The actions of F could not amounthi® offence charged. The then
President, Sir Igor Judge, in giving the judgmehthe court after referring to the
right to rebel observed at paragraph 8

“That said, we were also told that protection isvided in
international law for a number of categories ofeddom
fighters”, by making it clear that if they avoid &w crimes”,
they may be treated as legitimate combatantso, Wislence in
a justified cause cannot be said to be the exdusrerogative
of governments.”

He held that, given the broad terms of the Actgallernments were within its scope;
there was no exemption from criminal liability feerrorist activities which were
motivated or said to be morally justified by théeged nobility of the terrorist cause.
He concluded at paragraph 16:

“Terrorism therefore extends to terrorist actigtibere and
abroad, and terrorist actions against foreign guwents fall

within its ambit. The extension of terrorism oféess to include
terrorist activities abroad is a constant themeheflegislation,
no doubt reflective of the international natureerforism, and
perhaps also, of the need to avoid the United Kongd
becoming or appearing to be a safe haven for tstsoof any
nationality, whether ultimately intent on pursuintpeir

objectives in this country, or abroad, or in thewn native
countries. On the face of it, governments of coestother
than the United Kingdom are to be protected frommotest

activities organised and planned here.”

Although the issue raised in this appeal did nidearthe decision emphasises the
broad definition of terrorism in the 2000 Act.

Consideration in the asylum cases

In three asylum cases, an issue arose as to whepfegson to whom asylum has been
refused has been guilty of acts contrary to th@@ses and principles of the United
Nations within the meaning of Article IF(c) of tAsylum Convention; in considering
this issue, the courts also considered whetheetbesld be described as terrorists.

In the first of the case&J(Sri Lanka) v SSHI2009] EWCA Civ 292, KJ was found
to be a member of the LTTE who had been engageelconnaissance and had been
involved in 5 battles with the Sri Lankan Army. TEBSHD contended that the LTTE
was engaged in acts of terrorism and thereforeadtssities were contrary to the
purposes and principles of the United Nations. tTdamtention was upheld by the
Tribunal. On appeal, the Court of Appeal considdnest what were acts contrary to
the purposes and principles of the United Natioanley Burnton LJ giving the
only substantial judgment answered that questigragtgraph 34:

“... It is clear that acts of terrorism — in paudii@r the deliberate
killing or injuring of civilians in pursuit of palical objects —
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are such acts. The Tribunal in their decision uraepeal
stated that acts contrary to the purposes andipk&scof the
United Nations are not to be equated with acteobtism. It
is unnecessary for me to debate this issue, beddugehnson
did not suggest that acts of a military nature cattech by an
independence movement (such as the LTTE) against th
military forces of the government are themselvds aontrary
to the purposes and principles of the United Natiohdo not
think that they are. Moreover, the Tribunal indetermination
under appeal seems to have accepted that an aangehign
against the government would not constitute actgraoy to
the purposes and principles of the United NatioRer present
purposes it is necessary to distinguish betweeawrtem and
such acts.”

He held that as KJ was a foot soldier and had adigipated in attacks on civilians
and only against the military, he had not partitggdain acts contrary to the purposes
and principles of the United Nations.

In SS v SSHI(SC/56/2009), (30 July 2010) the Special Immigmatidppeal
Commission had to consider whether SS, a Libyailomalt should be deported on the
grounds that his presence in the UK was a threatatmnal security and was not
entitled to asylum as he was an active memberetibyan Islamic Fighting Group
(LIFG). The Commission found he was a member efltH+G; the issue then arose
as to whether he was entitled to the protectiorArticle IF(c). In the course of
concluding that he was not, Mitting J, in givingetjudgment of the Commission,
stated at paragraphs 15 and 16, after referritigetalifferences between Article 1.3 of
the definition of terrorist act adopted by the Epgan Council on 27 December 2001
in a statement setting out their common positid0{Z2931/CFSP) and s.1 of the 2000
Act,:

“15. The common ground between the two instruments
far greater than the differences. The fundameigfihition of
terrorism in both is the use or threat of actiorsigieed to
influence a government or to intimidate a populatiy serious
acts of violence and some acts of economic disyapti

16. We have not been referred to and are not aofaany
widely accepted international definition of tersm which
differs in any essential respect from that sumredriabove.
There is clearly room for debate about the inclusb serious
disruption to the economic infrastructure of a doymot
caused by violence in the definition and an impkadlusion of
lawful acts of war, possibly including civil war(cf. KJ (Sri
Lanka) v SSHDbelow). But we doubt that any international
organisation or reputable commentator would disagvéh a
definition of terrorism which had at its heart tnge or threat of
serious or life threatening violence against thesge and/or
serious violence against property, including ecoleom
infrastructure, with the aim of intimidating a pdaiion or
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influencing a government, except when carried sua dawful
act of war.”

In the appeal against this decision, Carnwath kihgithe only substantial judgment
after observing that Lord Brown had(JS) (Sri Lanka) v SSHI[2010] UKSC 15
referred at paragraph 24 to Stanley Burnton LJd@gfoent without dissent and
drawing attention to the decision DD (to which we refer at paragraph 57 below),
concluded at paragraph 37 of [2011] EWCA Civ 1547

“It seems clear therefore that the panel went &rarf holding
that KJ(Sri Lanka) could not be relied on to support a
distinction between different categories of violerior political
ends.”

On the facts of that case, it made no differencthas'military action” exception to
the definition of terrorism could not extend tosaof every kind against governments
such as those directed against police or governoféaials.

In SSHD v D[2010] EWCA Civ 1407, DD was a fighter with varioussurgent
groups in Afghanistan against both Afghan governnmfences and the Coalition
forces present in Afghanistan pursuant to UN reégmig. His claim to asylum was
disputed on the ground that he had been engagedrarism against members of the
Coalition forces and therefore in acts contraryh® purposes and principles of the
United Nations. In giving the only substantial gmaent, Pill LJ considered that the
court inF did not have to consider whether armed insurrecti@s terrorism; there
was nothing in the judgment to cast doubt on th&irdition made inKJ that
participation in military actions against the gaweent was not terrorism. He
concluded:

55. KJ appears to be authority for the proposition théitamny
action directed against the armed forces of thegouent does
not as such constitute terrorism or acts contrampé purposes
and principles of the United Nations. SIAC $%stated that
these observations were mamds incuriam | am not prepared,
in the absence of argument beyond that addressgustoourt
to hold that the observations weyer incuriamand it does not
appear to me that they were, though the circumetaimcwhich
acts of violence against a government are acteradrism is a
difficult question.  Serious violence against mersbef
government forces would normally be designed tluarfce the
government and be used for the purpose of advanaing
political religious or ideological cause, withinettmeaning of
those words in s1 of the 2000 Act. On the otherdhat is
difficult to hold that every act of violence in it war, the aim
of which will usually be to overthrow a legitimagevernment,
is an act of terrorism within the 2000 Act.

He went on to hold that the only findings were fimg$ of acts against government
forces and followingKJ acts of terrorism had not been committed on thditfigs
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made. However, remitting the matter to the Tridbuha made clear fighting UN
mandated forces was action contrary to the purpaseprinciples of the UN.

Our conclusion

The decision irKJ was not made with the benefit of detailed argurmeott, as Pill LJ
made clear, was detailed argument addressed tmtheinDD. Moreover in neither
case was the court applying the terms of s.1 o20@0 Act. In this case, we have
had the benefit of the detailed argument on intewnal law which we have set out
above. We are greatly indebted to all counsetHerclarity of those arguments and
for the immense industry and learning they displlaye

The definition in s.1 is clear. Those who attackes military forces of a government
or the Coalition forces in Afghanistan or Iraq wilie requisite intention set out in the
Act are terrorists. There is nothing in internatib law which either compels or
persuades us to read down the clear terms of th8 2@t to exempt such persons
from the definition in the Act.

The issue in relation to the jury

() The submissions

61.

62.

63.

Mr Moloney QC shortly before the hearing of the eqpsought to add a further
ground of appeal to the effect that an irreguladtgurred during the course of the
trial of the appellant because extraneous mateapdble of striking at the fairness of
the trial was discovered by one member of the ftogn the internet. This was then
supplied to others, but neither the appellant’sllégam nor the judge knew of this.

The basis of the proposed amended ground of ap@esathat on 13 September 2011,
a non-practising barrister called to the Bar in2ptovided a written statement. In it,

he explained he had undertaken a mini pupillageenchambers of Mr Moloney QC.

He had shadowed Mr Moloney QC and his junior féeva days during the trial of the

appellant. He said that during the course of atimgén a pub with some friends, a

lady, whose identity he did not know but who wasember of that group, explained
that she had been a member of the jury which had the appellant in February

2011. The lady, according to the non-practisingisr, said that another member of
the jury (whose identity he also did not know) heed Google to carry out a search
of the appellant’'s name on the internet. The membé¢he jury had discovered that

there had been a prior trial of the appellant incWwhhe jury had been unable to return
a verdict. The lady then said that this informatitad then been relayed to other
members of the jury, but it was not clear whethés disclosure had been made to all
other members of the jury or merely to some of them

On the basis of this statement, Mr Moloney QC codéel that the extraneous
material had clearly been introduced to the juf\s the appellant did not know of it,

he did not have an opportunity to comment on it tie trial judge did not know of

it, he was unable to give any warning to the juryelation to it. In consequence he
submitted that these omissions struck at the fagrmmé the trial and so the appellant’s
conviction should be quashed.
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Mr Larkin QC answered by contending there was mgthn the statement made by
the non-practising barrister which could have beerany way prejudicial to the
appellant. Indeed it was not suggested that thtenmbon the internet had shown that
the appellant had been guilty of any counts infitse trial or constituted in any way
evidence which was unfavourable to the appellavit.Larkin QC relied on the fact
that the evidence adduced in the first trial (idahg the charges on which the
appellant had been acquitted) was also adducdgkinaurse of the retrial on the basis
that it was evidence of the appellant’'s mindset.

The nature of the material

We agree with Mr Larkin QC that there was no evigethat there was anything that
was said or done by a juror as a result of lookththe internet, which would or could
have led the jury to do anything other than todwlthe directions of law given by the
judge and to arrive at verdicts based on the eciglen

The riposte of Mr Moloney QC was that he had cdroeet a Google search on the
appellant in order to ascertain what matemajhthave been available to a member of
the jury who had carried out such a search on fipeliant during the trial. He
produced three articles. None of them containetenah which was not adduced
during the trial or which would have been inadniksiat the appellant’s trial. More
importantly, there was no evidence that any mendbehe jury read any of these
three articles. Nevertheless Mr Moloney QC suleditthat the matter should be
further investigated through the Criminal Casesi®&g\Commission. The trial judge
gave the conventional warning at the outset otctse telling the jury not to carry out
any investigations.

(iif) No need for an enquiry by the CCRC

67.

In our view, no such enquiry was necessary. Therageh to any post-trial
allegations of jury misconduct is set outRnv Thompson and Oth€i2011] 2 All ER
833; [2010] EWCA Crim 1623. In giving guidanceethord Chief Justice stated that

“2. Much more difficult problems arise when aftéetverdict
has been returned, attention is drawn to allegedutarities. ...
Responsibility for investigating any irregularity ust be
assumed by this court. In performing its respahsés, it is
bound to apply the principle that the deliberatiofghe jury
are confidential. Except with the authority of ttr&al judge
during the trial, or this court after the verdiciuiries into jury
deliberations are "forbidden territory" (per Gagé in R v
Adams [2007] 1 Cr App R 449). If any complaint abqury
deliberations is received by the trial court afterdict it is
immediately referred to this court and whether toenplaint
has been received from the court of trial or bys thburt
directly, the practice is to examine each cases&vghether or
not, exceptionally, further inquiries ought to be made, and if
so, to invite the assistance of the Criminal CaReview
Commission to conduct the necessary inquirfemphasis
added)
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Inquiries into the jury’s discussions of necessityist trespass intofdrbidden
territory” and therefore should only be undertaken, in thedlLChief Justice’s words,
“exceptionally. The court will not investigate a case or requbgs Criminal Cases
Review Commission to do so where a juror has diseinformation on the internet
which might have been disclosed to other membershef jury but where the
information -

“29...does not suggest that that the juror or anythm@r she
said to the other members of the jury, led themereliction of
their duty, do anything other than follow the dtrens given
by the judge, as supplemented by him in answerh® t
numerous notes in which the jury sought furtheedions”

The Court applied this approach in setting thigshold for appellate intervention in
the case o hompsonn which it was explained that:

“24. One juror "pulled five pages of questions" dige
homework he had completed on the internet, relattnghe
case and legal terminology, completely disregarditige
judge's instructions that they should not do thislhdeed,
although we cannot be sure whether it was written i
consequence of reference to the internet or nit,correct that
the second jury note, sent early orf' Bctober, sought detailed
further directions on the law. On the last mornthg jury
decided to change the chair, and the juror reaatecn
"appalling and aggressive manner.”

The conclusion of this court on that point was :that

“29. The use of the internet ... constituted an wtagty.
Assuming that the allegation is correct, the juroad
disregarded unequivocal instructions by the juddéwe letter
does not suggest that the juror, or anything h&hersaid to the
other members of the jury, led them, in derelictodtheir duty
[2], do other than follow the directions in law giv by the
judge, as supplemented by him in answer to the nusenotes
in which the jury sought further directions”.

The court was there adopting the same thresholddtarmining whether to conduct
further investigations such as the one to whichreferred in paragraph 68 above.
Indeed the Court proceeded to rule out the needrdtarring the matter to the
Criminal Case Review Commission when it concluded:t

“30. ... satisfied that notwithstanding the irregularityawn to
our attention, no further investigation of the nsisuof the
Internet is required. The jury verdict is not uiesa

Assuming that the statement made by the non-phagtibarrister contained an

account of what in fact happened, it is clear thate is nothing to show that any
internet searches by the juror had led to anytpimegudicial about the appellant being
discovered. Moreover the only information disceétemwas that there had been a
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previous trial of the appellant at which the jurgswnable to agree on a verdict. In
any event, as we have explained, the evidence addaahe first trial (including the
charges on which the appellant had been acquittad)also adduced in the course of
the retrial on the basis that it was evidence efappellant’s mindset.

The mere fact that a juror has carried out reseanctne internet which is wrongful is
in itself insufficient. In this case (as was these inBenjamin Thomasone of the
other appellants iThompsoh there was no evidence that anything prejudicad h
been discovered. We have no doubt in concludiagttiis was therefore not a case
where in the words of the Lord Chief Justic& hompson

“29...the juror [who carried out the search on the Interrat]
anything he or she said to the other members ofuhe led
them in dereliction of their duty, do anything atligan follow
the directions given by the judge, as supplemehtetdim in
answer to the numerous notes in which the jury Botigther
directions”.

Any irregularity in the trial of this appellant dounot have affected the fairness of the
proceedings or the safety of the conviction. Werdfore further refuse leave to
appeal on this issue.

Sentence

74.

75.

The appellant also seeks leave to appeal againstre®. We accept that he was a
man who, save for a caution, was of good charaddsrwe have mentioned, he was
studying for a degree and has now obtained a Zylede The consequences of his
conviction are extremely serious for his future.

Although we accept that the sentence passed wte aipper end of the range of
sentences it would have been appropriate to hassepdor offences of this kind, we
cannot say that the sentences were manifestly gixees The videos were in part
glorifying and encouraging attacks on the forceglef Majesty then serving in Iraq
and Afghanistan. The seriousness of such condagttdy be marked by significant
sentences of imprisonment despite the youth of dppellant and the serious
consequences this conviction will have for the ofstis life.



