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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Turkayived in Australia and applied to
the Department of Immigration and Citizenship fd?ratection (Class XA) visa. The
delegate decided to refuse to grant the visa atifieabthe applicant of the decision
and his review rights by letter.

The delegate refused the visa application on teeslibat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austal whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongertkerally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defim First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besoldly attributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17.

18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be

assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

21.

22.

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal
also has had regard to the material referred thdrdelegate's decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tribunal on 9 Ju92dhd 31 August 2009 to give
evidence and present arguments. The Tribunal heearas conducted with the
assistance of an interpreter in the Turkish andigim¢anguages.

The applicant was represented in relation to thieveby his registered migration
agent.

The applicant arrived in Australia as the holdea &tudent visa permitting a stay for
approximately twelve months. He travelled on akKisir passport which was issued in
Turkey. In his protection visa application he méuaefollowing claims:

For several years prior to 2007 he lived at thifferént places. He does not provide details
of where he lived from that point on until he catmé\ustralia. In relation to his employment
details he stated that he was unemployed until28@¥ and from then until shortly before he
departed he was employed as a musician.

As to why he left his country he stated that he arashe run while he was living in Turkey.

“I am ethnically Kurdish by religion as Alevi. Mbsf Kurdish youth are always under
pressure and taken to custody for torture. | Hmeaen taken to custody by police for
interrogation. During that time | have been fortedo spy regarding two Kurdish youth

who crating (sic) violents (sic). | have neverahsed such a issues (sic) regarding violents
(sic). During interrogation | have been tortured also | have been threated (sic) by Turkish
authority. My family also was under pressure beeaaf me. So | have to leave my family
and leave to other city in Turkey. | hide myself €urten (illegible) years to protect myself
and my family. Eventualy (sic) | find the way &alve my country for my future.

My fear is if | go back to Turkey | will be takea tustody. And after will be tortured. Most
of Kurdish youth have been taken to custody, tedwand been killed. Even some of Kurdish
— Alevis been taken from their parents home fagriigation. However those youth never
back. Because they have been killed. | do not veabe killed. | want to live like a human.”

The Turkish police, right wing groups and the Talksecret service will harm him if he
returns.

“I have different ideological and political viewswe are being isolated from other Turkish
society ...if | go back the police checking my bictrtificate they will find out where | come
from ...one of the hard part was | have been offeredy job from Turkish police. | did not
do whatever they offer me. This makes me guilty”.



23. The delegate wrote to the applicant, inviting hovah interview on a specific date.
The applicant was asked to phone the delegatentrrrohis attendance at the
interview. The applicant did not phone the delegatd did not attend the interview.

Application for Review

24. The Tribunal received the following documents:
» Applicant’s dated statutory declaration
* Advisor’s dated submissions

» Dated letter from Organisation X
Applicant’s statutory declaration

25. Theapplicant stated as follows:
1. lwas born in Istanbul, Turkey, on [date].
2. lam a Kurd and Alevi Muslim.

3. | fear that if | were returned to Turkey | would persecuted dur to my ethnicity, religion and pcdit
opinion.

My Family Background

4. My family consists of my father, mother, two brathieone sister and myself. My family were farmers
until 1978, when they moved to Istanbul to escap#lict and harassment from the police and
Jandarma. When my family came to Istanbul, thesewsmemployed and homeless. Later my father
found work as a casual labourer.

Discrimination against me as a child

5. In[year], | started studying at the [name] pulsiatool in [location] At school | met with many e
from different backgrounds, the majority were SuMinislims. My teacher forced me to practice Sunni
practices, including fasting and praying. In thenth of Ramadan | was not allowed to eat, even
though | was not fasting. These customs were diffethe Alevi traditions | had learned from my
family. Being a Kurdish Alevi in Turkey was a pteln because we were treated differently. | hid my
background when people asked me because we wered#higrated by the Sunni community. | heard
that in Sunni mosques that it was said whoeves kille Alevis will go to heaven and have 40 virgins

6. We had to attend “Cem” sessions — a way of prafand\levis in secret. | participated them because
we were not granted any place by the governmepitatctice our religion and we were always harassed
by other people in the community.

Arrest and Torture of my brother [Person X], in [year]

7. In[year], my brothers became actively involvedaiivities to promote Kurdish language and Alevi
values. They taught drama and guitar in a “Fraemarkshop”. They also played traditional
instruments. | often attended these workshopsderao learn how to play the guitar.

8. In late [year], these workshops were ceased afticepraided and ransacked the place where the
workshops were held. My eldest brother, [PersoraXjl his friends were detained. Police deniet tha
they detained them but we lost contact with outhmofor [several] days. We were worried about
them and my mother was deeply affected and crithatime. My brother came back with marks of
torture. He was in a bad condition. On the nthat my brother came home, the door knocked. My
mother did not want to answer because she wasyd#apmatised. The police said they would break
down the door if it nobody opened it. They rushwd the house and started moving the furniture,
carpet and other household items, they picked @Ktirdish books from the bookshelf, they ransacked
the house and broke everything including pictufempparent. They left the house, swearing and
shouting. The house was a mess. My father tdesidp them but the police officers assaulted l8m a
he tried to stop them. We were all frightened. Wése so scared of having a similar incident regxbat
on another night that we preferred to stay sileat ot let the media know about it.



9.

(no words)

My early involvement with Kurdish politics

10.

11.

In 1993, 36 Alevi intellectuals and journalists anButch journalist were burned to death in Sivas b
Sunni fundamentalists. Alevis were openly targétgdhose Sunni fundamentalists after that. My
mother did not let me leave the house and we wewearied. The young Kurdish Alevi people
organised meetings in houses in our neighbourhdde. purpose of these meetings was to prepare for
the even that a similar attack on Kurdish peoplghtndccur in Istanbul and to discuss broader aliti
issues. | decided to join them because | wasgfatirdish-Alevi community and shared their culture
We promoted our culture in these meetings, and teddewhat to do in case of an attack. Every week
we had meetings in different houses. | was [ag#&jeatime.

In [date], | was sitting in a café with my Alevi-Kdish friends in [location]. Two people approached
us and they said they were police officers but theye wearing plain clothes. They saw some books
and magazines supporting Kurdish people’s rightthertable. They told us to stand up and linerup i
front of the window. They wanted to check our iitgrcards. | and some of my friends did not have
our identity cards. The police said something,liy®u do not even deserve to live in our counsyd

if you keep being involved in this you will not lelong to live.” They took the eldest of us, [Rers

B], to the police car. The police just smackedand sent me away. | did not even tell my family
anything about this incident because | was scafediding up like my brother. My friend [Person B]
was tortured and became disabled from the tortHielater sought asylum in [Country Z].

Further persecution against my family members for heir ethnicity and political involvement

12.

13.

14.

15.

In [year], | started studying at [name] high schoblvanted to go to university to provide a good
future for myself and for my family. Again, | hidy Kurdish-Alevi background and my leftist
political opinion from other people. Some membmrthe youth group of the Nationalist Movement
Party (Milliyetci Hareket Partise) knew of my bacgnd. It was enough for them to know where my
hometown was. | tried to focus on my classes ap@ducation.

In [year], the Turkish intelligence actively perated Kurdish-Alevis. Kurds and Alevis were

frequently detained in secret and suddenly disappeaHundreds of people disappeared. Some of
them were later found in local government cemesesibere homeless were put in. There were torture
marks on their bodies. Even though there were matmesses, the government still denied those
killings. My cousin, [Person C], was taken intstmdy because he was accused by the police of being
a member of the Revolutionary People’s Liberatianty2Front (DHKP-C). The police forced him to
sign a statement that he was a member of this iz@t#on and he was given a [number] year prison
sentence. While he was detained, he was tortwtesvely, and his testicles were burst. In that

this would also occur to my family members, my pésearranged for my brother to stay at a relative’s
house.

My cousin, [Person D], had been staying with in faumily home for three years after he fled police
persecution in [location] in [year] and to workigtanbul. In [year], he suddenly disappeared. We
searched for him extensively but we could not find. We thought that he had probably been killed
in detention. We were waiting hopelessly. My &athad difficulty telling his brother what had
happened to my cousin for a long time because ragindad been in my father’s custody at the time
he disappeared. When my father told my, uncleungfe also came to Istanbul to search for my
cousin, but we could not find him.

After some time, our family heard from someone thgtcousin was alive and living as a guerrilla in
Eastern Turkey and that he had been involved iorganisation, TKP-ML/TIKKO, which supported
Kurdish people’s rights, while he was living witk in Istanbul. Finding out about the role that my
cousin played in part inspired me to become morelired in fighting for the rights of Kurdish people

Persecution at school for my Kurdish ethnicity andpolitical involvement

16.

17.

In [year], | learned that Nationalist Movement Ra¥buth students heard about my brother’s political
involvement and that they were looking for me. sésn as | heard this | tried to run away. Before |
even reached the gates of the school, two peapbpst me. The friends of my attackers came and
there was six to seven people. One of them inttedinimself as the leader of the group, and hit me
on my head. They surrounded me and they all beat m

One of the teachers that saw the incident helpetbrge to the principal’s office, but | could notem
walk properly. | told the principal to lodge a cplaint and told him to call the police but our mwijpal



18.

was part of the Nationalist Movement Party. Hel tmle that keeping quiet was the best option for me
if | wanted to keep on going with my studies.

When | went home, | was in a very bad condition enyddescription of injury] | did not go to school
for a week. Afterwards, | continued to be harasased | was forced to buy the magazines of the
Nationalist Movement Party. In the meantime, | Wistributing “[name]” magazine, which was a
Socialist publication. It was illegal to distrileusuch publications. | was very fearful of beimgedted
by the police and being detained and tortured bynth The trauma | experienced from being beaten
made me not want to go to school. That year wap#ak year in the fight between Kurds and Turks,
and especially was the peak year for PKK activityvas very traumatised at that time and decided to
leave school. |told my family about my intentipttsey did not want me to leave school but they
agreed to let me leave school even thought theyedame to stay.

Further involvement in pro-Kurdish politics

19.

20.

21.

22.

23.

In [year], | read about Kurdish language and valudesarned how to play the guitar at [Organisatio
S]. After a while, | began working as a voluntaethe centre, | did not want to be paid, | jushted

to serve our culture. My family was closely invetiywith the centre. My cousins, [Person E] and
[Person F] were in a band, [name], which playedtgst” music. Another cousin of mine, [Person G]
was the leader of the [group] at the centre.

The [Organisation S] was often investigated bygbkce without any reason. People were taken into
custody. In[year] and [year], in Turkey, many pkowho had been taken into custody went missing.
Most of these people were Alevi and Kurdish. Frtame to time, dead bodies of missing people were
found on the street. The Cumartesi AnnelgBaturday mothers’), a group that met every Satyiid
Istanbul to protest protested to encourage thergovent to find the murderers and bring them to
justice. [Organisation S] tried to help the Saayrdhothers protest. The protests were peaceflidut
police still harassed us. We were subject to lsanast from police, such as arrests, beatings,t8irea
and insults. From time to time, the police hit 8eturday mothers and whoever supported them with
batons. The aim of this beating was to end théepts. The protest occurred in front of the [laodt
The police were present every week. The protestsraied so that each week there were more
mothers and more police and more harassment kyyaiee.

Despite police pressure as an organisation, waalidive up on the struggle to support those of/iAle
and Kurdish background and the Saturday mothers.

| sang and played guitar in two musical groupsaffre]” and “[name]”. These groups played Alevi
and Kurdish music. There were many socialist gsaypporting both the [Organisation S] and the
band as well and the band brought these peoplé¢iege

In [year], our groups performed a number of conaethe [Organisation S] and elsewhere. As the
concerts brought Alevi and Kurdish people togethere were always many police present but because
of the likely reaction of the crowd, we were noegtioned and detained by the police when they
attended these concerts.

Problems related to my military service

24.

25.

26.

27.

In [year], when | was [age], | was called for naty service. | realised that my ethnic identityub
cause me a problem during my miliary service. plablems | feared that | would encounter during
military service caused me to run away to avoidtamy service. For three months, | stayed with a
friend in a suburb called [name] in Istanbul | csiocaally visited my family and parents at night.

One night in [date], | tried to visit my parent®use. While | was visit, police came to my parents
house. They put handcuffs on me and took me &r autside the house. | asked to see a warrant but
the police refused to show me one. My parentsfikthrat | would be tortured or killed so they
borrowed a neighbour’s car and followed me to ttlmeyarecruitment office in [location]. The same
night, the army sent me to the [name] training base

At the [name] training base, one of the officensrfd out my identity and made me take off my clothes
in front of hundreds of soldiers. | was hit by #@ne army officer. | will never forget that ddywas
so shameful for me.

For four weeks | was prohibited from using the plene so | did not communicate with my family.
When my family rang [name] training base, they wietd that | was in the exercise area. My family
did not believe them and came to [the base] Whgipanents came to the army office, the army told
my family that they could not see me because |deasg army exercises. My parents stayed in



28.

29.

30.

31.

32.

33.

[location] overnight and returned the next day askied to see me. The army officers said thatst wa
still not possible to see me.

After four weeks, they found that | was a musicaua sent me to [location] in the social activityce
for the army. | was not given a break betweendpeioved from one base to another, even though
most others were.

In [year], while | was still at [location], | foundut my cousin, [Person D], who went missing inglife
was killed in [name] province. | had not heardirbim since he went missing in [year] | tried to
attend his funeral and requested permission framatmy officer. | was not given permission to tadte
but the other soldiers actually put more pressarme. | was given extra work, and make to work
longer hours which stopped me from sleeping. | alas physically harassed.

In [year], when my cousin was killed, everyonehat flocation] knew that | was Kurdish and Alevi.
There were radical nationalists in the army. Toenstantly abused me and would not let me sleep at
night. They took me to the kitchen to make me watrkight. Their aim was to harm me
psychologically. | resisted these attempts to$smrme. | fought with one of the fascists radical
Turkish army members when he was swearing at nhét. him and injured him. After the fight, some
of the army members from radical Turkish groupseted me with a blanket when | was sleeping and
began to beat me. When | complained to my supgriavas blamed for the incident and, as a
punishment, | was sent from [location] to [localiomhere more problematic soldiers are often sent.

In [year], while | was at [location], | tried tod& my ethnic identity but | was not successfulound

out that one of the army members at [location] wWevi. When we found a quiet area, we tried to
sing our cultural songs but some of the radicakiBlirarmy members heard us. They swore at us and
told us to “shut up” We tried to take with the g@m who swore at us but we ended up fighting them.
As a result of the fight, one of the other army rbers, whom | was fighting, [was injured]. That gam
night, one of the army officers came in and toldtha because | had no respect for the other party
that | would be penalised with [number] years’ gadke prepared a statement that stated that |
disobeyed my superiors’ instructions. He triednmke me sign the statement but | refused to sign it
When | did not sign the statement, the army offlieme. There were two witnesses to this incident
They were both Alevi and Kurdish. Despite thasth&itnesses protested that | was in the righinduri
the fight, | was put in the army gaol for [numbegys. While | was in detention, | was torturedivy
guards. | was put infalaka and made to undress. A high pressure hose wsiedlat me. | was
woken up every ten minutes during my sleep and taedestroy my psychological state. They also
tried to provoke me to resist them but | just triectay calm and tried not create any problems.

During my army service, | did not see my paremfgst people in the army were granted permission to
leave but | was never granted this permissionas not even allowed to use my annual one month’s
leave to go home. On another occasion, one dbffieers hit me on the head and fractured my skull
again. During those eighteen moths | tried toaway twice but was unsuccessful.

| finished my army duty at the end of [year] WHeasturned home, my family found that | was
traumatised and depressed. They took me to segchiptrist. | was diagnosed with depression. |
was given medication to treat this.

Further involvement with the [Organisation S]

34.

35.

In [year], | participated with [Organisation S]ancultural festival organised at [location] Atghi
festival,. Alevis, Kurds and socialists congregatée festival was under police observation. At th
festival there was music, conferences, theatsgas with my cousins, [Person E] and [Person G]. As
we were close to [name] province, we visited sofneuo family members in their village at [location]

| stayed at my father’s family home in [locatior§oon after | arrived at [location], | noticed tisaime
people were observing us from vehicles near thedoli suspected that these people were
plain-clothed police as they were not known to ahthe villagers. | believe that the police follegv

us from the festival.

While | was staying at my father’'s home in theagié in [name] province, one of my cousins received
a telephone call from the intercity bus terminal avas told that a parcel was waiting for him tdect

at the bus terminal. My cousins went to colleetplarcel. | was ill so | did not go to pick up the
parcel. The rest of the family waited for them they never returned. They were not answering thei
mobile telephones. At midnight, the Jandarma kadadn our door at the village. Several Jandarma
entered and told us not to move. They looked at@mu took our things out. They took me into one



36.

37.

of the rooms and interrogated me. The Jandarmadtifind anything but they told me that | had to
remain in the village.

We later discovered that when my cousins collettiecharcel, they did not know what was in it.

Police stopped them while they were carrying thregla They were taken into custody and they found
out that the parcel had a typewriter and binocudais other things. The police claimed that my
cousins were helping an illegal socialist party #vely were convicted and sentenced to [numberisyear
gaol.

| went with my aunty to her home in [location] awafraid, so | did not go to stay with my family.
Instead, | went to [name] province and stayed with of my friends for about seven months. My
friend found jobs for me at building sites. | omijormed my family that | was healthy, that | cdul

not go home and that | was staying in [locationha&i' | found out that the situation was calm at home
| tried to communicate with my parents regularycontacted [Organisation S] in Istanbul and asked
them if anyone was looking for me or if police wéweking for me. They said nobody was looking for
me so | returned to Istanbul. [Organisation Skdskie to join them.

Return to Istanbul and work with [Organisation S]

38.

39.

40.

41.

42.

In [year], | started receiving training in usingggrams] to produce a [publication] and pamphlets f
[Organisation S]. During this time, | was activatyolved in the publication and the distributioih o
the newspaper.

In [year], | started guitar tutoring and perfornradsic in order to earn an income. Most of the day,
however, | was preparing [pamphlets and poster§Dmanisation S]. | was staying with friends at
the cultural centre and with my parents.

In [year], | became involved with a group of whiérerson H], my cousin, was a member. With
[Person H], | took part in unauthorised protest timgs duringNewroz (Kurdish Spring Festival) that
were banned by authorities. | helped organisectpestests with my cousin and other members of the
group. Newroz used to be banned by the Turkish authorities. NmaTurkish government has tried to
appropriateNewroz as a Turkish festival and take away ownershifhefféstival from Kurdish people.

Our aim was to mount a banner in the suburb oflioa], a suburb of Istanbul, in a place where
everyone could see. Around eight o’clock in thergrg, with a group that gather in the square of
[location], we started shouting slogans. Whileasvopening the banner with my cousin, we noticed
shootings from unknown directions. [Person H] y&mt]. Because of the shooting, people started
scattering. We ran away from the scene. We mahtigkide in a house of a person who read our
publications who also lived in [location] On thense night, a doctor who was a member of our
political group performed an operation on [Persdmirtl removed the bullet from my cousin’s [body]
Following the incident, we stayed with our frierad three days. We could not notify anyone such as
the police or ambulance as we might have beentad:edetained and even killed. My cousin, because
of the risk to his life, later sought protectionr [Country Y] authorities. | preferred to remain
Turkey, where | was born and not to leave my parand family alone. | was born in Turkey and
grew up in Turkey and felt part of it despite tkégious and ethnic pressures on us.

| later discovered that police raided our familybke and harassed my father and mother because of
me. There were a number of unmarked police cawgnarthe front of my parents’ building. | received
an offer from a friend with whom | had already stdyn [location] He asked me to play music in the
evenings in a tea garden. | used this opportdaityo to [location]. | kept my address secret from
everyone including my parents. | worked theredioe summer. Later, with help of my friend, |
managed to find a job in [location] as an unoffisiacurity guard for a construction site. | alsayed

in the basement of the construction site. Un#leéind of [year], | continued living in [locationhe
[location] | heard from my parents that the pokeere frequently coming and going to my family’s
home in Istanbul asking about me. | was very staféeing arrested so | did not have the courage t
go to Istanbul.

Arrest and Torture

43.

In the beginning of [year], an Armenian journaliftame]’, who ran a small leftwing publication
called[name], was killed in front of the newspaper buildingpest of a trap set up by the government
secret authorities. | was sympathetic to him atidnded his funeral in Istanbul and took parhin t
march that took place at his funeral on [date]er€hwas a group of people frq@rganisation § also
at the funeral. After the funeral, | went to thecption] We assessed the significance of thestate
incidents. From the telephone at the centre,lédahy parents and told them that | was going &ndp
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the night at home and see my parents after beimy &owv two years. | was very homesick. On the
same night, at about eight o’clock, | left the fition], a suburb in Istanbul, and went to the bap s
about 100 metres away to wait for the bus to coBuwddenly, a white car, which was [model] stopped
in front of me. Three people came out of the @y\quickly. They grabbed me and attempted to put
me into the car. | started screaming and soudptfiem the people waiting in the bus stop. Forrfea
of being killed in detention, | screamed my narheaid “My name is [applicant’s name], they will
take me away and they will kill me.”

While | was in the car, my hands were tied and $ Wiindfolded. In the car | was insulted and hit
occasionally. | was taken out of the car whilealsvetill blindfolded. Two people held my arms and
dragged me somewhere. | did not know where itleesuse | was blindfolded. They allowed me to
sit on a chair and they started questioning meey&sked me which organisations | was working with,
which political faction | was supporting, whom | svaith and they even asked for the names of the
people that | did not know. When I told them thaever knew these names, one of them said, “In the
morning, you will tell me everything”. They saidvlas a good boy, that they liked me. They said, “d
not risk your life” They told me that all of myiénds were supporting them and that | was the only
remaining person resisting them. | repeated td&d hot understand what they were saying and they
started torturing me. They put me ofakeka and beat the soles of my feet. | was hit on #gedhwith

a hard object. | lost consciousness. | passedrmitlo not remember the rest. They were hittirg m
on different parts of my body with something likbag. | was given electric shocks through my penis
and my ear. | was screaming and they were laughiigey were happy to see me suffering. At one
stage, they put a cigarette between my lips antkipded to take pity on me. They pretended thegwer
going to stop torturing and said it's not wortffiat us to continue. However, they continued. rireat
recall how long it lasted but | estimate that itsvegoproximately three days that | was there.

They stopped torturing me when they were not ggttihat they wanted from me. They let me sit on a
chair. They told me to remove the blindfold frorg gyes. When | opened my eyes, there were two
people sitting in front of me. They said, ‘let'sake a deal with you for your future and y@uiken

[family members or parents]”. They asked me tokaweith them from that time onwards and they
said, “if you agree, you will benefit from this d&al told them that | did not understand them wha
they were saying and asked them to speak to meleaa manner. They asked me, “You were going
to the [location], what sort of activities were yplanning?” They asked me to stay in constantamint
with them and report to them what was going onghd&rhey asked me to spy for them. They said that
they would release me and take me to the placeyafhice with their car. They asked me to meet
them at a particular shopping centre at a certaia &nd to tell them my decision. | nodded to ¢adk
that | accepted their proposal. They called afimxime and two officers entered the taxi with mide

taxi let me out at an area close to my house. Whent home, | was exhausted and my mother was
in shop when saw me.

She said that my family had not slept for threesdayd said they had searched for me at all the
hospitals and police stations. She was very than&fGod that | had returned home alive. Latey, m
father, elder brothers and relatives were advigedyoreturn. That day was the happiest day for my
family members. All of my close relatives and ffiils were told that | was back. On that night, §wa
with friends and relatives. They asked what hapddn me. | just told them that | was tortured but
that | did not know who did it and that | was brbugome in a tax. | did not mention anything about
the proposal that was made to me. | thought alwbather to accept the proposal everyday. | was in
agony. | did not know what to do. | was gettingrae as the time to accept the proposal came closer
| was depressed. | was unable to communicatemjtifiamily members and close relatives. | had the
feeling that people were following me while | wasthe street. Sometimes, | went to cafes or quiet
corners.

| went to the meeting point at the date and timas told to attend. | had a meeting with thenold
them that | accepted their offer but that | woudd start for two months. They told me that | was
under supervision and monitoring. They asked meotdy them if | even found out a little thing.
They said we are going to meet every fifteen daybé same location. We had another meeting after
fifteen days. | started searching for ways | cdalve the country. | explained the situation thaas
in to my parents and | sought their opinion. Thaid, to save my life, | should do whatever | neede
| disclosed the situation | was in to a few frietdiat | trusted. They asked me to participatdnén t
[name] organisation. They said the branches sfdhjanisation could send me out of the country.
When | explained this to my elder brother and nepts, they opposed. They said, if you live one
month in each city, it would take 87 months. Thaid | could survive if | made music in different
locations. They asked me to go away but to noti§m about my health.



In Hiding
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In [date], | took my guitar and left Istanbul. Ewt to [location]. | lived off the money that mgnents
gave me. | started to become familiar with theaaned the people. | stayed in [different locafjoris
remained there until [date]. | used the name [#tetp When | was on the stage in [location], Isva
sacked because | sang a song in Kurdish and hathtwe cities. In [date], | went to [location] and
played music under the name [Person 1] | was ituggprivately at different locations. | notifiedym
parents about my health every month. | found mmfmy parents that different people were coming

to their home and asking about me. This made me emncerned. My parents made a plant to get me
out of the country but that | had to have a hidiost diploma. With the help of a teacher that ékn

in [location], | sat for a high school educatiosttand managed to get a high school diploma. |
explained this to my parents.

Arrangements to depart Turkey

49.

50.

51.

52.

53.

In [date], as tourism was very popular in [localidrwent to visit my friend in [location]. Aftelr

stayed in [location], | spoke to my parents. Thalg me that my relatives in [Country Y] would help
me with the funds that | needed to apply for astiidisa. They said that they were trying to organ
my passport to send me out of the country. Thesmaade me very happy. | believed that | was going
to live like a human.

When | contacted my parents, they told me that tteed/organised the required funds and my father
had already commenced the procedure to obtainsgppedor me. He told me he paid money in order
to have the passport issued in my name. In [dededn | spoke to my father, he said he had obtaéned
passport in that month. He said that | had tanbstanbul in that month. | contacted my father
irregularly during that time. My father alreadynemenced the procedure for applying for a student
visa. He said that | needed to be in Istanbutaeind of [date]. Towards the end of [date], nbout
that a friend of mine was travelling to Istanbuhis own car. This friend was travelling to his¢as’
house for the New Year. We left [location] on flat

My father brought me a visa application form torsigigned this form on [date]. My father tookshi
form with him after | signed it.

When | returned to Istanbul, | started staying withiend in [location]. My friend did not want ne
leave Turkey. He encouraged me to go to a hungdmisrorganisatioriname], in [location] and report
what had happened to me to this organisation. dfgianisation told me that | had to do some sort of
media release r publication about what had happtenew. | thought that doing this would put my
family members in a very difficult situation. ilsbecame a member of this organisation.

In the meantime, my family was assisting me to gjigd a visa. | met my father on [date] at the
hospital, which was the day scheduled for the nsdigamination. | did not know what documents
were provided to the Department of Immigration &itizenship. | do not know if they were correct as
| did not see them. On [date], | found out from father that my visa was granted. | received a
passport with my visa. | left Turkey on [date]was scared and apprehensive about being arrdsted a
the airport but encountered no difficulties at siimport.

My application for a Protection Visa

54.

55.

56.

| applied for a Protection Visa on [date]. At tivee | lodged the application, | was living withmaan,
[Person J], at [address]. | estimate that | statdtliis address from [date] to [date]. From [fdte
stayed [name] in the city. | stayed there for dlibrtee weeks. | did not know how long | was gadiog
stay at this place, so | did not inform the Depamitrof Immigration and Citizenship that | was stayi
there. | intended to inform them of my new detaitgen | found more permanent accommodation.
While | was looking for more permanent accommodatiexpected [Person J] to inform me if |
received any correspondence from the Departmemimigration and Citizenship.

From around [date], | began living at [addresshwite assistance of the [organisation]. On [date],
completed a Form 929 during an appointment for@at the [organisation] On about [date], | sent
this form to the Department of Immigration and @iship.

On [date], [Person J], telephoned me and told raelté had found a note to say that there wasex lett
for me at [location] post office. On [date], [Pens]] telephoned me and told me that he had been to
the [location] Post Office and had collected twiteles for me from the Department of Immigration and
Citizenship. He explained to me the content ofi¢fiiers on the telephone. This was the first kthat
heard about these letters from the Department ofigration and Citizenship.
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57. For these reasons, | did not respond to the Depalttof Immigration and Citizenship’s invitation to

an interview. | am extremely disappointed thatlkswot able to fully express my claims to the
Department of Immigration and Citizenship.

Ongoing police interest in my whereabouts

58. On [date], my elder sister, [Person K], telephomed She told me that on that day, a uniformeccpoli

officer had come to my parents’ house and that mather had been taken to the police station.

59. Later that day, my sister telephoned me and saidntly mother was home and that | could telephone

her. | telephoned my mother. She told me thaptiiee came to her house and told her that thae w
an allegation against me and asked her for my valhengts. She told me that, later, she was taken to
the police station and interrogated. She told ma¢ she was kept at the police station for thrdeuo
hours. She was not beaten or tortured at thegetation. She told me that this was becauseathe h
recently undergone an operation on her goitre. t&8ldeme that before she returned home, the police
said that they would visit her again.

60. My father was in [location] at the time my mothesissquestioned. He has been living there for one or

two months in order to stay out of Istanbul becawesanticipated that there may be consequences for
him after he assisted me to obtain a passporteme|Turkey.

What | fear would happen to me if | returned to Turkey

61. | was persecuted in Turkey because of my racgioels beliefs and my political opinion. | was

outcast and tortured in Turkey because of my natigion and political activities. | love my count

| did my best to stay there. It was the soil | wsasn on. | never wanted to leave it but had @it
choice. What | defend is people to live in harmany brotherhood regardless of their race, religion
language but within human rights norms. This right taken from me. | had to leave the country tha
I lived in. | am now seeking protection from thestralian government.

Advisor’s submissions

The advisor submitted that the applicant will fpegsecution if he returns to Turkey
and refers to the claim set out in the applicastigutory declaration. The advisor
stated that the applicant would be persecuted é¥ tiikish authorities for the
following reasons:

* His political opinion, including his involvement Kurdish separatist groups
* His ethnicity as Kurd
* His religion as an Alevi Muslim, and

* A combination of the above.

The advisor submitted that there is abundant cguntormation from reliable sources
indicating that the applicant’s fear of persecutionthese reasons is well founded.
The advisor also provides details of country infation relating to the situation of
Kurds in Turkey and the persecution of politicadlgtive Kurds.

The advisor submitted that the applicant’s polltaivities increase the risk of
persecution if he returns to Turkey. The advisdimsitted that the applicant’s
involvement in Organisation S and in a number otgsts have already brought him to
the adverse attention of the Turkish authorities.

The advisor submitted that the applicant is a tlegdhonest person whose claims are
genuine. The advisor submitted that the applibastnot fabricated any claims nor
attempted to advance any issue solely to enhascapplication for Protection visa.

Letter from Organisation X
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The letter states that the applicant is known ¢odiganization and that he is ethnically
Kurdish; that he is a musician who experienceddiffies in his country; that he has
given free music lessons and participated in caacérhe letter stated that the
organization supports the applicant and ‘would hk® to be considered as a Kurdish
musician who has faced pressure due to differehbes@thnic and politic beliefs in
Turkey’

Tribunal Hearing

31.

32.

33.

34.

35.

36.

37.

38.

The applicant, accompanied by his adviser attetitedribunal.

The applicant told the Tribunal that he is onemfrfchildren. He has two brothers and
one sister. He is the youngest child. His siatef brothers lives on the outskirts of
Istanbul. He told the Tribunal that his father vadabourer and that he stopped
working about ten years ago. He receives a pengitim mother did not work.

The applicant told the Tribunal that he had to &high school the 1990s Some years
later he finished high school at a different ingtdn. He studied for his high school
diploma at a location which is about six hours froim home.

The applicant told the Tribunal that he was invdlve political activities from the age
of 14. He said he and others met at a specif@tions and engaged in many activities.
At the centre they held concerts and film days déwre was involved in the
promotion of Kurdish culture. He said the filmgyhwatched were political films. The
applicant told the Tribunal that he does not spebit of the Kurdish language. He
said he had an interest in learning the languagéduaould not do so in Istanbul He
said his parents did not encourage their childodedrn Kurdish. He said his brothers
speak a little Kurdish also.

The applicant told the Tribunal that he took updhéar in the early 1990s He is
playing for an organisation in Australia and heoakaches.

| asked the applicant about his employment histofiurkey prior to coming to
Australia. He said he worked as a musician anduilding sites. He said he was
initially contacted at the end of one year to comagehis military service but he
escaped. He was located by the Army and fromdhewing year he did his military
service.

He told the Tribunal that he did a course in thdye2000s He also told the Tribunal
that he worked for a named publication. The pualilon has its office in Istanbul. The
applicant stated that if the Tribunal were to makquiries about his employment at
that the publication, they would be reluctant tafaon that as they are frequently
troubled by the police.

| mentioned to the applicant that the Tribunal vabloé making enquiries overseas
about his employment references which were attathad tourist visa application.
The applicant stated that most of the documentdtiothe tourist visa was organised
by his father. The applicant stated that whatdmb $aid in his statutory declaration in
his protection visa application is the truth. HEpplicant told the Tribunal that since
coming to Australia he has enrolled in a coursAustralia and is due to finish that
course later this year.
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| asked the applicant if he is wanted by the pdlc€&urkey. He said the police took
his mother in for questioning recently | askethig was the first time that his family
had been spoken to since his departure from Turkigysaid that was correct. | asked
the applicant why the authorities allowed him tave Turkey He stated that if the
police had any complaints or information at theetine left they probably would have
detained him. He said he changed his appearanteatay of his departure.

| asked the applicant if he had ever worked inecsjg workplace playing music in
Istanbul. He said he did so in a particular yearentioned to the applicant that a
statement attached to his tourist visa applicatidicated that he worked five days per
week playing music at that workplace for a numbeyears. The applicant stated that
his father organised all the documentation andrthg worked at that place in a specific
year. He said he guessed that a lot of the infoomarovided for his tourist visa
application in relation to his employment was piapaintrue. He said he thought he
worked there for about one year. He said he wotkezk to four days per week. |
asked if he was experiencing any problems fronptiiee at that time. He said he was
only playing there two hours per night and it was an Kurdish workplace. He said he
worked at the publication for a specific numbeyears. | asked if he had worked for a
company called “[name of company]” He said he hatl | mentioned that his tourist
visa application indicated that he had commencedk @bthat company in the mid
2000s and had continued in that employment untiefielurkey. He said he never
worked for them.

| asked the applicant how he managed to get agoolearance document from the
Turkish authorities prior to leaving Turkey. Hedshe thought his father bribed
someone. | asked if he had ever been convictadypbffence. He said he was taken
into custody but never went to court. | asked whenvas first taken into custody. He
said it was in the 1990s when a struggle betweempdtice and protesters took place.
He said people were protesting about their missphagives. He said he was taken into
police custody. | mentioned to the applicant tirehad not referred to being taken into
custody at that time in his statutory declaration.

| asked the applicant if he was with anyone on ticaasion. He said he was with his
cousin and some friends. He provided his cousiaise to the Tribunal. | asked how
many people were detained. He said at least 2pl@&cere taken away on a bus.
About 200 people were protesting. He and the pesrgetained were taken to a named
Police Station. He said they were beaten andfoeldhree to four hours. | asked what
the police said to them. He said they just beatnth He said there were also seven or
eight elderly women taken into custody. He sa&)tiere related to missing persons.
| asked if he was protesting about missing perséfessaid he was not.

| asked him to describe the protest. He stateidahva particular day of the week at
about 12.00 or 12.30 a group of people got togetfibey were holding pictures of
loved ones who were missing. He said the protestere usually silent and when the
police came people dispersed. He said thousangsopiie were missing at that time.

The applicant told the Tribunal that as a younglsii he distributed a socialist
publication which is published weekly. He said plublication is now banned. He said
the publication was not only of interest to Kurds to other persons of socialist views.
He said the publication was trying to teach comrmsiidieology. | asked why he was
attracted to the publication He said most Alevrd&isupport this outlook because of



45.

46.

47.

48.

49.

their oppression over the years. He said the AMenvds have a lot of problems in
Turkey. | asked who supplied the publicationsito.hHe said his cousins, who were
involved in the organisation, gave them to him. dd&l he gave them to other Kurds
who attended the same school as him. He saich@swas dominated by Fascists.
He said he left school because he had been haraleeshid about 10 or 15 of his
fellow students who were Alevi Kurds were also &egl. He started at that school
several years earlier but because the harassmsrgonextreme he felt he had to leave.
| asked if other boys had left the school. He saiche did. He said he did not know
what happened to the others.

He said he joined the Organisation S around thea.tiHe said there were about 200 to
300 Kurds involved in the organisation. He stopgethg there when he did his
military service. He said he finished his militagrvice but he did not return to
Organisation S. He said he spent a lot of timeoate because he was traumatised by
the treatment he had received while doing his amjiservice. He said he only went
out about once or twice a week until the followyear.

He said that he went to a festival at a named ilmcatHe said he participated with the
Organisation S at that cultural festival. He wir@re with his cousins. He said his
cousins were playing music at the festival. Herthtplay because he was not
prepared.

| referred the applicant to paragraph 31 of hitustay declaration and asked what the
word ‘falaka’ meant. He stated that refers totthréure of tying one’s feet together and
hitting the soles with a wooden object. The aplidold the Tribunal that after he left
the army he was traumatised and depressed. Haeedsd for depression at a hospital
in Istanbul. He was on medication for three orfmonths. | asked if he had seen a
doctor since coming to Australia He said he sgsyehologist. The adviser stated
that he would forward a report to the Tribunal.e®pplicant stated that the
psychologist said she would refer him to somebdsly.eHe said he saw the
psychologist in a specific month. | asked why letin that month. He said he was
advised at that time that he could see a psyclsilogie told her he was having
nightmares and sleeping problems and that he wad@ding weight. He said since
coming to Australia he lost 14 to 15 kilos. Hedda¢ feels very lonely and has no
money. He said his father had to borrow a lot ohgy to send him to Australia.

| asked the applicant if his brother, Person A, stdkactive politically. He said he
stopped his activities in the late 1990s becaudwbe family. | asked how many
times he had been arrested. He said he was deéfanseveral days on one occasion
and was arrested on other occasions. He saidulié ot remember exactly when he
was last arrested. In relation to his other bngthe was also involved in the same
organisation. The applicant said he was not thiateac

| referred the applicant to paragraph 38 of hitustay declaration where he referred to
the production of a publication and pamphlets fogabisation S. | asked the applicant
if Organisation S paid the publication to makelthechures. He said they were all
connected with one another. | asked what the lmectaid. He said they advertised
events or explained various things. They prodwadsuiit eight per month. | asked who
printed the brochures. He said the publicationdadnter. The applicant stated that
he worked varied hours at the publication and sonest he worked seven days per
week. | asked when he went to Organisation Ssaite he usually went there after
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working at the publication He said it was likelabc People could sleep there if they
wished. | asked if the police had ever closeaiwn. He said they did in one
particular year They shut down the stage. Hefsard time to time they close it down
for three to four days at a time and then allote ibpen again.

The Tribunal adjourned the hearing until another. da

The Tribunal received a copy of a psychologicakassient relating to the applicant
and dated earlier this year (Folio 80 RRT filenheTdocument stated that the applicant
was seen by a psychologist on a specific date pSehologist assessed the applicant
as showing and displaying a range of symptoms adedowith depression including a
‘depressed mood, high level of emotionality andabhility, poor and disturbed sleep
and low motivation and drive.’

Resumed hearing
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The applicant, accompanied by his advisor, atterlded ribunal.

| asked the applicant if he had any other meetmgs a psychologist. He stated that
he only saw the psychologist on one occasion. aitele went to the building again
but the psychologist was not there. | asked wvias still attending Organisation X in
Australia. He said he is in touch with the direaibthe organisation and he goes there
from time to time. He is still teaching music tadents.

He said he has not spoken to his parents becaggéeth Istanbul and went to live in
another location after the police had questionsdrother.

| asked the applicant why he thought the policevadid him to leave the country if they
were looking for him. He said not all police afeeahim. He believed the secret
police are interested in him. He said there issa@tion of the police department
which deals with people who are believed to bevaati the political arena. He said
nobody knew he was going overseas.

| asked when he first became involved with OrgamsaS. He said he started going
there in the mid 1990s and continued until whestheed his military service. He
returned to the centre after he finished his mmjiervice. He said he used to go most
days. He last went there on a regular basis inyeae He went back once several
years later just before he was detained by peapleeheved to be the secret police. |
asked the applicant if he could name the manageaatentre. He said there is no
manager. They just have a management committeesald there is a lady called
Person L. He stated that his cousin Person F emsinvolved with the committee.

| mentioned to the applicant that the Tribunal hakled the Department of Foreign
Affairs to contact the conference centre, and teequiries indicated that nobody had
heard of the applicant. |told the applicant thtder persons with the same surname
were known to the centre, but not the applicarite @pplicant stated that they would
not disclose his name. | mentioned to the applitzat it was his evidence that he was
very active at this centre and asked why they caotdemember him. | asked the
applicant what kind of activities he did at thahite. He said he photographed events,
prepared brochures, played music and providednmdtion about events. | asked what
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kind of political activities he was involved in. et$aid that going to that centre is
regarded as being political.

| asked the applicant if he belonged to any pdalitgarty. He said he supported the
TKPML, which is a Communist political Marxist-Lengh group. He said he was not a
member but a sympathiser. | asked how he shovgesulpiport and sympathy. He said
he was involved in the group in the early 2000« skHid after that time he was working
on construction sites and playing music to eaimiag. He said he then ran away. He
stated that a festival called Newroz, which is adfsh Spring festival, was banned by
the authorities. He said he was involved with@ugrwhich included his cousin Person
H. He said a group including his cousin and freratganised an illegal

demonstration. The applicant was living at hom#hat time. The group decided to
protest at the Square in a suburb of Istanbul s&ie they arrived at the designated area
at 8 pm. The applicant stated that it was anallei@gmonstration and the intention was
to put up a poster that said ‘Long Live Newroztlwe Kurdish language. He said he
did not know who prepared the poster. One oftemdls brought it there. While they
were trying to put it on a wall in the square, tieard some shots. They could not see
anybody with guns but the applicant’s cousin Petdamas shot. The applicant said
they could not take him to the hospital so theyera fellow supporter’s house. He
called a Kurdish doctor who treated the bullet wehun

| asked the applicant when his cousin went to QguritHe said he went a few months
after he had been shot. He said he is currentGountry T. The applicant stated that
his brothers have not been involved in politicahaites since the mid 1990s He said
they had not had any problems with the police enléist few years. He said he is the
only member of his immediate family who has beegdted because he was the most
active. He said his cousins are also active. &eed his cousins who have the same
surname. They are Person F, Person M and PerséfeNaid they are on the run
somewhere in Turkey. He said the only one he kas In contact with about three or
four months ago, was Person F. He told Persomtfhéhwas in Australia and Person F
was happy for him. Person F offered to send arfaxipport of the applicant’s case.
The applicant stated that the Tribunal could Go&geson F and would see that he is
active in Kurdish music and also in relation to tluenan rights situation in Turkey.
The applicant referred to reports he had provideti¢ Tribunal relating to his cousin
Person D, who was involved with the MKP (Folio 6RRfile) and another report
relating to Person G (Folio 60-61 RRT file).

The applicant stated that Turkey at present is¢ryo join the EU so they are covering
up what is happening to the Kurds. He statedttieyt have started a Kurdish TV
station but they continue to arrest people for kppgaKurdish on the streets. | asked
the applicant how the police knew he was involvethe protest the mid 2000s. He
said he did not know and perhaps they called somedio gave them his name. |
asked the applicant if the group had met afted#raonstration to check that everyone
was safe. He said he saw a few of them but naf &lllem. He said they
communicated by phone. | asked how many others wanted by the police. He said
he had no idea. | asked how long after the pralielstne police raid his family home.
He said it was 2-3 weeks later.

In relation to the funeral, the applicant stateat the was keen to attend that funeral. |
asked why he would risk going to the funeral if godice were looking for him. He
said at that time there was a woman in his life laa@lso wanted to see her. He said
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they attended the funeral together. | asked whyded go to a public event and risk
exposing himself. | said | could understand whynoelld want to secretly enter
Istanbul to see his parents and his girlfriend. skl there were thousands at the
funeral and he wanted to give his support. He kaidid not attract any attention |
asked how long he spent at the centre after atigrttlie funeral. He said he was there
3-4 hours, perhaps more. His girlfriend was witin.nHe said he did not want her to
leave the centre with him because he had a fesbngething might happen.

Three men came out of a car and he believed they seeret police. They drove for
20-25 minutes and took him to a place which seetod&® a basement. | asked the
applicant what he could tell them. He said thégedshim about names he did not
recognise. They later asked him about his cousiad? F | asked if they told him
how they got his name. He said they did not.kkdsvhat else they thought he could
tell them. He said they asked a lot of questidrauaithe cultural centre and the party
he belonged to. | asked which party was that.s&lé it is called the TYPML. He said
it now has a new name the MKP, which is a Maoish@unist party. He said nobody
is sure who the leader is. Itis a very secregnmip. | asked what else the police
asked him. He said they wanted him to spy aneg&pkhem informed as to what was
happening in the party. They wanted to know whe t@hind the party and what
activities they were planning. | asked what atiggi had taken place since then He
said he did not know. He said generally theredaraonstrations in Turkey, but he did
not know what was happening for the next 3-5 mqrahde did not go to any more
meetings. He said it also took him some time tover from the beatings he had
received while detained. He said he avoided tbegand the centre.

He said he went to a meeting at the tea gardetie ifollowing month, to speak to one
of the police officers involved in his abductioHe told the police officer that he could
start working for them in about two months, in &ior to gain more time. He said the
police officer had to accept this because the aeaptihad suffered injuries from the
torture and he would have to explain to his friemtisit happened to him, because it
was evident that he had been assaulted. He saltehd was ‘broken’. He said they
used bags to beat him and carried out other metbictdsture.

| asked when he last met with the secret police.s&ld it was in a specific month |
asked when they went to his home to look for hiie said it was several months later.
The applicant said he had two meetings several Imdrgfore with the secret police
and was due to meet again in several months. iddlssy had his phone number. |
asked when they last phoned him. He said theyalighhone him because he closed
his account and threw away the phone just bef@estheduled meeting.

| mentioned to the applicant that the Tribunal hetle enquiries with Person O about
the applicant working for him. | mentioned that$ta O stated that the applicant had
worked for him from a specific time. The applicaatd that that was not possible
because he was living elsewhere and was playingcrthese. The applicant said he
was using a false name, Person I. | asked hovaime cip with this name. He said he
has a friend with that family name.

The applicant stated that if he returns to Turkeyul be arrested if they catch him.
He said he has no idea what they will do to hint,Hmufears the worst. | asked if there
was anything else he would like to tell the Triblunide said he has thought about life
and how pleasant it is to live in a place whereptecan live in harmony. He said that



67.

68.

is not possible in Turkey He said he wants to Jdde where he can be useful to other
people. | asked if he had done anything for thediSln cause since coming to

Australia. He said his health and psychologicatestvere not good and he has not been
able to do anything. He said if he remained intAal& he would really like to raise
money to help educate poor people in Turkey.

| asked the applicant if he had any problems wWithihterpreter during the hearing and
he said he did not.

| mentioned to the applicant and his advisor thatight be useful if the applicant

could obtain some statements corroborating hisndail also mentioned that perhaps a
full psychological report might be useful given tqgplicant’s claims to have suffered
torture and trauma in Turkey The advisor stated hie would endeavour to get the
Tribunal more evidence and would let the Tribunad\w how long he anticipated that
would take.

Post hearing material

69.

70.

71.

The Tribunal received the following documents frthra applicant’s advisor :

Recently dated psychological assessment repogpdicant (Folios 104-107).
Letter from applicant’s cousin, Person F, and agligh translation (Folio 102-103).
Letter from applicant’s brother, Person A, and Estgtranslation (Folio 102).

Person R, Psychologist, stated that the applicashtieen referred to the Health Centre
by his advisor for assessment and short term cdlungsén relation to possible
presence of psychopathology due to experiencextoir¢ and trauma in the past and a
request by Refugee Review Tribunal member for &lpsipgical assessment to
determine possible causes of his vagueness atiten@l hearings and inability to
provide a clear account of what has happened tgohion to arrival to Australia.” The
applicant attended the psychologist’'s rooms oregifip date. The psychologist
provided details of her qualifications and expeceeand also the tests carried out
during the consultation. She said that the appticaoperated with the assessment
procedure but at times appeared to be visibly tanseuncomfortable. An interpreter
assisted.

The report contained the following information :

* “[The applicant] reported a long history of anxietyd depression in relation to experiences
of trauma and persecution in his country of origintkey. He related that he was a
member of the Alevi and Kurdish ethnic and religigmoups. [He] related that his family
and friends had experienced persecution and besrkatl by the Police and Turkish
Security Agencies since he was a young man ancbtieadf his cousins had been killed by
them due to political activities. He related thatwas a member of [Organisation S] since
[year] and that this group and its members haddféoeestigation and persecution by
Turkish Police. [He] stated that in addition tangeharassed he was then persecuted when
he tried to flee military service and was broughtloto the military base due to his
religious and cultural affiliations whereby he v&ispped naked and beaten before other
soldiers as well as tortured.

» [He] related that when he then continued to becaatieely involved with [Organisation S]
via publication and distribution of [publicationhé pamphlets and that he was forced into
hiding in [year] when his relatives were arrestad a cousin shot by the authorities, and it
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was around this time that he first developed apdgmptoms. He reported that he lived in
hiding in fear of his life and that despite thisvis@s abducted in [year] by the authorities
when he attended the funeral of a well known lefigyournalist. He related that he was
interrogated and tortured for about [several] dayshe Turkish authorities, and that this
torture took the form of being beaten severely laandng electric shocks to his genitals and
ears. [He] indicated that his symptoms of fearjety and anger worsened after this
episode and that upon his release he lived in gittirensure that he did not get arrested
again. ..[he] stated that he is sick with worry about whatid happen to him if he was
deported and returned to Turkey and that he hadowgided fears of being killed by
Turkish Intelligence Agencies based on his expesgernn the past. He added that life in
Australia has not been easy as he has had accortiomidaues and is living with little
income here, however despite this would never metwiTurkey willingly...

* He appeared irritable in response to some questiothdt appeared that he had difficulty
recounting events that led to him to come to Alistréivhen questioned on this issue, he
related that he finds interviews quite difficulttzes feels under pressure and that they
trigger memory of interrogations that he has béeough and that they make him feel quite
uncomfortable...

* “In relation to symptoms of distress, [he] relatkdt he feels tense, anxious and distressed
most of the time and that he copes with his feslimg shutting himself off from other
people. He related that he finds social situatdifficult nowadays and that he is fearful of
confrontation with other people and to cope witls tie avoids people. When | asked if he
has been able to make friends in his [type] classesesponded that he does not talk to
anyone and finds it hard to relate to people, snlgialising with fellow Kurdish people
who have been formerly involved in political acti®s and who live in [Australia] now.

* [Further information contained in the report dedkeite accordance with s431 of the
Migration Act]

» If returned to Turkey | believe that he would miilgtly deteriorate psychologically as he
would be exposed directly to sources of his traandif he is right in saying that his
family home has been searched and that the audésoaite looking for him, return to a
place where he may be re-exposed to torture anthaas likely to exacerbate his
condition and lead to worst outcomes....

* Itis my professional opinion that [his] preserdatis consistent with a person who has
experienced significant trauma, associated witlewice, and that he is experiencing
clinically significant levels of distress, whichggar to have resulted with torture, trauma
and ongoing persecution from Turkish authoritinghie absence of any other stressors or
pre-existing history of mental health problems. rejgorted a healthy and happy childhood
overall...”.

The applicant’s brother, Person A, stated thatdselieen detained and questioned
regarding his brother’s whereabouts. He was alestipned about his cousins Person
F, Person H, Person M and Person N. He statedandabers of his family had for
years been harassed and persecuted by the Tutklsbriies. He stated that his
mother was also detained and interrogated for howedation to the applicant. Person
F stated that the family has been active througtimiyears and that many members of
the family expressed their ideals through musicamd He stated that the applicant has
been subjected to police oppression and violehtestated the applicant was involved
not only in playing music but in other actions untihg posting posters and
involvement in printing.
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The Tribunal received a statement from Person Qsteted that he has lived in
Australia for many years and was granted refugaestbecause of unfortunate events
which had occurred in Turkey. He remembered théiapy as a young musician in
Turkey who took part in Kurdish activities. He sops the applicant’s claims (folio
109).

Independent country information

74. The US State Department summarised the curremttgituof Kurds in Turkey in its

75.

most recent report as follows:

‘The law provides a single nationality designatfonall citizens and does not recognize ethnic gsou
as national, racial, or ethnic minorities. CitizexrfigKurdish origin constituted a large ethnic and
linguistic group. Millions of the country's citizemdentified themselves as Kurds and spoke Kurdish.
Kurds who publicly or politically asserted their klish identity or publicly espoused using Kurdigh i
the public domain risked censure, harassment,asggution.’ (US State Departme@quntry Reports
on Human Rights Practices for 2007 in relation to Turkey, Section 5, Discriminatiorgctetal Abuses,
and Trafficking in Persons - National/Racial/EthMaorities)

... in the current security situation even villagbedieved to be sympathetic to a pro-Kurdish pditic
party like the DTP can face arbitrary detention prasecution for supporting an illegal organisaton
inciting separatism (US State DepartméZauntry Reports on Human Rights Practices for 2007 in
relation to Turkey, Section 3, Respect for PolltRaghts: The Right of Citizens to Change their
Government).

In a research response prepared in January 200Refearch Directorate of the
Canadian Immigration and Refugee Board noted that:

‘An Asylum Aid report, written by a delegation resysible for an investigation conducted in 2000 on
the situation of Kurds in Turkey, indicated thatr{si are at risk of arbitrary detention by the sigur
forces because they are suspected of supportinguttish national movement (Feb. 2001, 15). Kurds
in shanty towns, who are always under heavy suaveié, are probably at greatest risk (Asylum Aid
Feb. 2001, 15). According to that report, 20 tq4® cent of Kurds living in one area of Istanbutl ha
not registered in their place of residence, evengh they are required by law to do so when they
move (ibid., 16). They refuse to register for fehbeing harassed by the police, but they must then
face the consequences of that refusal, namelyhanohg access to various social services that are
available only to those who have registered (ibig).

Over 95 per cent of people detained by the polica iTurkey are released without charge,
indicating a high rate of arbitrary detention, particularly for Kurds and Alevis (emphasis added
by Tribunal) (ibid., 17-18). If charges are notlailetainees have no proof of their detention (jli8).

The Asylum Aid report indicated that almost allgdaced Kurds know someone who has been tortured
(ibid., 19).Country Reports 2002 indicated that, in the southeast of the countgrezlominantly

Kurdish region (31 Mar. 2003, Sec. 1.a), only 2@oper cent of people who were tortured reported th
torture, because they feared retaliation or betlé¢hat a complaint would be futile (31 Mar. 2008¢S
1.0).

In a report dated 27 May 2003, the United Natioosn@ittee Against Torture concluded that, despite
the high number of complaints of torture or illdtment by the security forces, the state rarely
prosecutes the offenders (para. 5). Furthermoeeptimishment is often non-existent or minimal, the
proceedings are lengthy, and officers accusedrafroare rarely suspended from duty during the
investigation (United Nations 27 May 2003, para.@&)577 police officers accused of torture between
1995 and 1999, only 10, or 1.7 per cent, were aedi(Asylum Aid Feb. 2001, 24).” (Research
Directorate, Immigration and Refugee Board of Canaturkey: Authorities with whom Kurds in
Istanbul could file a complaint of harassment dogion by nationalists or the police; the protenti
offered to such complainants’, 29 January 2004, #428¥7.FE)

In an Asylum Aid report which was prepared by DavidDowall in 2002 he said:

With regard to the ‘predictable consequences’ reteto by McDowall, the US State Department said
in its most recent report that the security foro@stinued to torture, beat and otherwise abusepsrs



and that human rights organisations reported anisases of torture and abuse during the year. It
noted that in a report published in July 2007 Antyésternational had said that a ‘culture of impyhi
allowed police and Jandarma to escape accountyafoititorture (US State Departme@puntry

Reports on Human Rights Practices for 2007 in relation to Turkey, Section 1.c, Torture and @th
Cruel, Inhuman, or Degrading Treatment or Punishjnétluman Rights Watch likewise reported in its
World Report 2008 in relation to Turkey that:

‘lll-treatment appeared to be on the rise in 200d was regularly reported as occurring during &fres
outside places of official detention, and in thateat of demonstrations, as well as in detention
centers. This trend was further exacerbated bpaissing in June of a new police law granting wide-
ranging powers of stop and search. After the newdame into force, cases of police brutality were
also reported in the context of the routine idgnthecks permitted in the new law. ...

Turkish courts are notoriously lenient towards merstof the security forces who are charged with
abuse or misconduct, contributing to impunity amel persistence of torture and the resort to lethal
force. Many allegations of torture or killings irsduted circumstances never reach the courts @&nd ar
not investigated’ (Human Rights Watdahprld Report 2008 in relation to Turkey)

FINDINGS AND REASONS

76.

17.

78.

79.

The applicant claims to be a citizen of Turkeycdpy of the applicant’s passport was
provided to the Tribunal and the Tribunal is sagdthat the applicant is a citizen of
Turkey.

The applicant claims that he was persecuted inéyubecause of his Kurdish ethnicity,
his religion and his political opinion. He clairttat from a very young age he was
targeted because he is a Kurd. He claims thatifhered serious harm while doing his
military service. He claims that after he left mditary service, he was involved in
various activities which attracted adverse attentiom the secret police in Turkey He
claims that he was detained and physically asshtdtdong periods of time by the
secret police. He claims that he went into hidind enanaged to avoid detention. He
claims that his father obtained false documentamhe could come to study in
Australia. He claims that if he returns to Turlteywill be arrested and will suffer
serious harm.

The Tribunal has taken into account the applicasiéisns in his protection visa
application, the documents he provided to the Diegent, his evidence before the
Tribunal, documents provided to the Tribunal, ldsisor’'s submissions and the
detailed psychological report recently providedht® Tribunal. In assessing the
applicant’s Convention claims, the Tribunal is negd to consider whether his fear is
well founded and whether the treatment he fearsuamtsdo persecution for a
Convention reason.

The applicant appeared before the Tribunal on tecasions. He was questioned at
length by the Tribunal. The Tribunal found the laggnt to be a credible witness who
delivered his evidence in a forthright manner. Thbunal mentioned to the applicant
that it had made enquiries overseas in relatia@vidence he had provided about his
activities at the Organisation S and these encuinéicated that he was not known at
Organisation S. The applicant stated that no médion was provided about him
because the person at Organisation S might begttgiprotect the applicant. The
Tribunal finds it plausible that since the applicdid have a political profile in Turkey,
that the person spoken to may have been suspiaiaus fear of revealing any
information about the applicant. The Tribunal s concerned about the applicant’s
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psychological state as it was apparent during titeumal hearings that he was at times
withdrawn and appeared to be detached. The Trilaatapts the psychologist’s report
that the applicant is suffering major psychologiaiblems due to his experiences in
Turkey The Tribunal accepts that the applicam i&ct suffering from Post Traumatic
Stress Disorder and that he will need ongoing payiet and psychological attention
for some time. The Tribunal can understand whyagy@icant would find the process
of being questioned by the Tribunal to be difficutid that giving evidence about his
unpleasant experiences would force to applicargé¢all memories he had probably
tried to suppress over the years. The Tribunatdahe psychological report to be of
great assistance in helping the Tribunal to undatdsthe applicant's demeanour during
the Tribunal hearings.

The Tribunal accepts that the applicant is an Akawid and that he was involved in
various activities in relation to the rights of dish people in Turkey. The Tribunal
also notes the letter of support provided by Orggtion X. The Tribunal accepts that
the applicant suffered harm during his time at stlaod that he suffered serious harm
during his period of national service. The Tribuaecepts that he became involved in
various cultural and political activities relatitgythe Kurdish people after he finished
his military service. The Tribunal accepts tha #pplicant suffered depression for
some time after he had completed his military erand that this depression was
brought on by the harsh treatment he experiencadglhis military service.

In the present application, the Tribunal is safihat the applicant has a well founded
fear of persecution for reasons of his ethnic#igion and political opinion and sets
out its reasons below.

Persecution

82.

The Tribunal is satisfied that the applicant wesaatied as a teenager and was
seriously harmed while he did his military servasel when he was detained by the
authorities. The Tribunal is satisfied that thelagant’s brothers and cousins were also
involved in political activities over the years athat his cousin Person D was involved
with the MKP and that he was killed by the authesit The Tribunal is satisfied that
the applicant’s father arranged for his departus@g false references so that the
applicant could come to Australia to study. Th#édinal checked out some of those
references which proved to be false. Based oe\lteence before it, and country
information set out above, the Tribunal is satdfieat the harm feared by the applicant
will at least constitute significant physical hamaent of the person or significant ill
treatment of the person (s.91(R)(2)(b) and (chefAct) Accordingly, the Tribunal is
satisfied that the harm the applicant fears isaefitly serious to constitute

persecution for the purposes of the Refugees’ Qe

Convention Ground

83.

The Tribunal is satisfied that the applicant isfdevi Kurd who was politically and
culturally active in Turkey over many years. Th#blinal accepts that the applicant
was the subject of serious harm on more than ocasamn because of his ethnicity and
his political profile. The Tribunal accepts thia¢ tapplicant attended the Cultural
Centre and was also active in producing pamphtedsphotographing events. The
Tribunal is satisfied that the essential and sigaift reasons the applicant may be
targeted for persecution would be for his ethniaitg political opinion. The Tribunal



is satisfied that s.91(R)(1)(a) of the Act is dad. Accordingly, the Tribunal is
satisfied the applicant may be persecuted for as@ution reason.

Well Founded Fear

84.

The question now for the Tribunal to consider isther the applicant has a real chance
of being subjected to the persecution feared. aAeleance is not a remote chance;
there needs to be a real substantial basis thegp@lircant would be subjected to the
persecution feared. After reviewing the applicamtidence to the Department and
before the Tribunal, the psychologist’s detailgolorg, the withesses’ evidence and the
country information available to the Tribunal, thebunal accepts that the applicant
has been involved in cultural and political actestin Turkey. The Tribunal also
accepts that the applicant was harmed and dethisealise of his activities and his
Kurdish ethnicity. The Tribunal is satisfied tisiould the applicant return to Turkey,
he could be detained and subjected to interrogatnmhmistreatment. Based on all of
the above, the Tribunal cannot exclude the podsiliie applicant could be seriously
harmed by the Turkish authorities as one thatrieote, insubstantial or far-fetched.
The Tribunal is satisfied that there is a real stisal basis for finding the applicant
would be persecuted for a Convention reason indyrghould he return in the
reasonably foreseeable future. The Tribunal isfead that the applicant’s fear is well
founded for the purposes of the Convention.

Relocation

85.

86.

The Tribunal is of the view that relocation is aotiable option in this matter. The
Tribunal accepts that the applicant would be tadetherever he tries to live in
Turkey. The Tribunal is of the view that relocatio a different area of the country to
avoid the risk of persecution is not reasonablg&lithe circumstances.

Accordingly, the Tribunal is satisfied that the bggnt has a well founded fear of
persecution for a Convention reason in Turkey.

CONCLUSIONS

87.

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theedfue applicant satisfies the
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

88.

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no informatihich might identify the applicant or an
relative or dependant of the applicant or thahésgubject of a direction pursuant to sectign
440 of theMigration Act 1958. PRRRNM
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