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Lord Justice Jackson:

1. This judgment is in six parts, namely:
Part 1. Introduction
Part 2. NB’s appeal
Part 3. ZD’s Appeal
Part 4. Ultra Vires
Part 5. The Secretary of State’s Breach of Rul&)38)(i)

Part 6. Whether the AIT erred in law in orderingamsideration.

Part 1.Introduction

2. In these two appeals the Appellants challenge thkdity of reconsideration
proceedings which had the effect of reversing eadecisions that they be allowed to
remain in the United Kingdom. The Appellant in firset appeal is NB, a national of
Guinea. The Appellant in the second appeal is ZDa#tonal of Turkey. The
Respondent to both appeals is the Secretary af &tathe Home Department. In this
judgment | shall refer to the Asylum and Immigratiéribunal as the “AlIT”. | shall
use the abbreviations IJ and SIJ for Immigratiosigéuand Senior Immigration Judge
respectively. | shall refer to the Nationality Ingration and Asylum Act 2002 as “the
2002 Act”. | shall refer to the Asylum and Immigaat (Treatment of Claimants) Act
2004 as “the 2004 Act”. | shall refer to the Asyluamd Immigration Tribunal
(Procedure) Rules 2005 as “the procedural rules"ttoe 2005 procedure rules”. |
shall refer to the Civil Procedure Rules 1998, m&rded from time to time, as “the
CPR”.

3. The 2002 Act includes the following provisions:-

S.82(1) “Where an immigration decision is madeespect of a person he may appeal
to the Tribunal.”

S103A (1) “A party to an appeal under [section 82,or 83A] may apply to the
appropriate court, on the grounds that the Tribumadle an error of law, for an order
requiring the Tribunal to reconsider its decisiontioe appeal.

(2) The appropriate court may make an order undesection (1) -
(a) only if it thinks that the Tribunal have maate error of law, and
(b) only once in relation to an appeal.

(3) An application under subsection (1) must be enad
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(a) in the case of an application by the appeltaatie while he is in
the United Kingdom, within the period of 5 days inegng with the date on
which he is treated, in accordance with rules usdetion 106, as receiving
notice of the Tribunals decision,

(b) in the case of an application by the appellahiist he is outside
the United Kingdom, within the period of 28 daygimming with the date
on which he is treated, in accordance with ruledeursection 106, as
receiving notice of the Tribunal decision, and

(c) in the case of an application brought by dyptar the appeal other
than the appellant, within the period of 5 daysilieigg with the date on
which he is treated, in accordance with rules usdetion 106, as receiving
notice of the Tribunal decision. ”

S. 106 (1) “The Lord Chancellor may make rules —

(a) Regulating the exercise of the right of appealer [section 82,
83, or 83A by virtue of section 109]

(b) Prescribing procedure to be followed in conioectwith
proceedings under [section 82, 83 or 83A by vidfisection 109.”

(1A) “In making rules under subsection (1) the L&Hancellor shall aim to
ensure —

(a) That the rules are designed to ensure thakepdiegs before the
Tribunal are handled as fairly, quickly and effitily as possible, and

(b) That the rules where appropriate confer on nmemtof the
Tribunal responsibility for ensuring that proceeginbefore the
Tribunal are handled as fairly, quickly and effitilg as possible.

(2) “In particular, rules under subsection (1)

(q) may require the Tribunal to give notice of dedmination to a
specified person,;

(r) may require or enable notice of a determinatiorbe given on
behalf of the Tribunal”.

4, Paragraph 30 of Schedule 2 of the 2004 Act provide$ This paragraph shall have
effect in relation to applications under sectiorB 1&(1) or for permission under
section 103A(4)(b) made (a) during the period beigig with commencement and
ending with such date as may be appointed by afidre Lord Chancellor, and (b)
during any such later period as may be appointeartdgr of the Lord Chancellor.
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(2) An application in relation to which this paragh has effect shall be considered by
a member of the Asylum and Immigration Tribunal §ctordance with arrangements
under paragraph 8(1) of Schedule 4 to the Natitndinmigration and Asylum Act
2002 (inserted by Schedule 1 above)).

(3) For the purposes of sub-paragraph (2) —

(a) references in section 103A to the appropriatetcshall be taken as references
to the member of the tribunal who is considering #pplication or who is to
consider the application,

(b) rules of court made for the purposes of sectioBA(4)(a) in relation to the
court to which an application is made shall havéeatfin relation to the
application despite the fact that it is considevatside the appropriate court.”

5. The Lord Chancellor made the 2005 Procedural Rulesuant to section s.106 of the
2002 Act. Those rules include the following:

Rule 23
“(1) This rule applies to appeals under sectiomBthe 2002 Act where-
a) The appellant is in the United Kingdom; and
b) The appeal relates, in whole or in part, to anuamsytlaim.”
“(4) The Tribunal must serve its determination be tespondent-

a) if the appeal is considered at a heabggending it not later than
10 days after the hearing finishes; or

b) if the appeal is determined without arlmeg by sending it not later
than 10 days after it is determined.

(5) The respondent must-

a) serve the determination on the appellant-
(i) if the respondent makes a section 103A apftiosor applies for
permission to appeal under section 103B or 103002 Act, by
sending, delivering personally serving the deteatiam not later than the
date on which it makes that application; and
(i) otherwise, not later than 28 days after recg) the determination from
the Tribunal; and

b) as soon as practicable after serving the datetran, notify the  Tribunal
on what date and by what means it was served.

(6) If the respondent does not give the Tribundification under paragraph (5)(b)
within 29 days after the Tribunal serves the deteation on it, the Tribunal must serve
the determination on the appellant as soon asmebbopracticable thereafter.”
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Rule 25.Procedurefor applying for areview

“Where paragraph 30 and Schedule 2 to the 2004hast effect in relation to a
section 103A application, the application ,must rhade in accordance with the
relevant rules of court (including any practiceeditons supplementing those rules).”

Rule 59.Errors of procedure

(1) “Where, before the Tribunal has determined an dpmeapplication, there has
been an error of procedure such as a failure tqpbowith a rule-

(a) subject to these Rules, the error does notidata any step taken in the
proceedings, unless the Tribunal so orders; and

(b) the Tribunal may make any order, or take anyeptstep, that it
considers appropriate to remedy the error.”

6. In relation to Rule 25 of the 2005 Procedure Rthesrelevant rules of court are to be
found in Part 54 of the Civil Procedure Rules ateRa4.29. Rule 54.29 includes the
following provisions:

“(1) Subject to paragraph (5), an application foroader for reconsideration must be
made by filing an application notice-

(a) during a period in which the filter provisioasheffect with the Tribunal at the
address specified in the relevant practice diractmd

(b) at any other time, at the Administrative CdDffice.
(4) Where the applicant-

(a) was the respondent to the appeal; and

(b) was required to serve the Tribunal’s deternimabn the appellant, the
application notice must contain a statement ofdte on which, and the means
by which, the determination was served.”

7. During the course of argument there was brief debhatto whether Rule 3.10 of the
Civil Procedure Rules was also incorporated byresfee into the Rules governing
reconsideration by the AIT. Rule 3.10 of the CPkhisubstantially the same terms as
Rule 59(1) of the Civil Procedure Rules. Both cselrhave based their submissions
on Rule 59(1) of the 2005 Procedure Rules. Thesttthat as being the applicable
Rule. Both counsel have also submitted that if @@ wrong in this regard and rule
3.10 of the CPR somehow supersedes Rule 59(1)ec2@05 Procedure Rules, that
makes no difference because the two rule are sulatathe same. | agree with that
submission; | shall therefore, like counsel, takdeR59(1) of the 2005 Procedure
Rules as being the operative provision. After ¢hiesroductory remarks | must now
turn to the facts of both appeals.
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Part 2. NB’s Appeal

8. NB is a National of Guinea, now aged 29, who adiirethe United Kingdom on 22
July 2006 and claimed asylum. The basis of hemclgas that she was a supporter of
the opposition UFR party. After being involvedarstrike and demonstration she had
been detained, tortured and raped. She had subrsggescaped from prison and
fled the country. The Secretary of State disbelieWB’s account of events and
rejected her request for asylum. NB appealedadAtii. 1.J Hobbs heard the appeal
on 30 October 2006. On 15 November 2006 1.J Hgbmulgated his decision in
which he allowed NB'’s appeal on asylum grounds lanchan rights grounds. The
precise sequence of events at this point is parthatter of inference. However, | am
satisfied from the documents that what happenedasdsllows. On Wednesday 15
November the AIT dispatched 1.J Hobbs’' decisiontlie Secretary of State. On
Thursday 16 November the Secretary of State redehet decision. On Thursday 23
November the Secretary of State filed with the AT application for reconsideration
of 1.J Hobbs’ decision. On 23 November the AIT tsartetter to NB stating that the
Secretary of State had applied for a review oHobbs’ determination. This letter
was received by NB on Monday 27 November and casrmeomething of a surprise.
NB had not yet received a copy of I.J Hobbs’' detisand no-one had troubled to
inform her that her appeal had been successful's Bi@icitors immediately wrote to
the AIT asking for a copy of the appeal decisiddn 29 November NB’s solicitors
received from the AIT a copy of I.J Hobbs’ decisiddn 13 December 2006 some 20
days late the Secretary of State served |.J Halbssion on NB. On 11 June 2007
the Secretary of State’s application for reconsitien came on for hearing S.I.J
Eshun. S.I1.J Eshun concluded that 1.J Hobbs had @ law in a number of respects
and ordered reconsideration on all issues. Tratnsderation duly took place at a
hearing on 2 October 2007 before I.J ChealesChgales heard oral evidence from
NB and considered a body of written evidence iniclgé medical report. The upshot
was that I.J Cheales came to the opposite conddisam |.J Hobbs. She disbelieved
substantial parts of NB’s evidence. She dismissB& Mppeal on both asylum and
human rights grounds.

9. NB’s subsequent appeal to the Court of Appeal e a chequered procedural
history into which | need not venture. Sufficatatsay that NB now appeals with
permission on three grounds. These are:

1. Rules 23(4) and 23(5) of the 2005 Procedure Rukesl&ra vires.

2. The Secretary of State’s failure to serve 1.J Holdbsision on NB within
the times specified in Rule 23 (5) renders voidsallsequent proceedings.

3. S.1.J Eshun erred in law in holding that there waegerial errors of law in
1.J. Hobbs’ decision.

Having summarised the outline of NB’s appeal | tmasw turn to ZD’s appeal.

Part 3. ZD’s Appeal
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10.

11.

12.

ZD is a citizen of Turkey who is now aged 44. @héved in the United Kingdom on

15 November 2002. Both she and her husband claasg@dm. The husband’s claim

was refused on 27 January 2004. ZD's claim wassegflon 31 August 2005. The
basis of ZD’s claim was that she was of Kurdismgiity and had supported both the
PKK and HADEP. As a result of her political acties ZD had been detained and ill-
treated in Turkey. She feared persecution in tlemieof her return to Turkey. She
asserted that she had developed mental iliness @sut of her experiences in

Turkey. ZD appealed to the AIT against the Secyetd State’s rejection of her

claim. The appeal was heard before 1.J Birkby @rO2tober 2005. ZD gave oral

evidence. 1.J Birkby directed that an updated psydc report be prepared. This
report was duly prepared and considered by the granon judge. On 4 January
2006 1.J Birkby prepared his decision. He disnmds&®’s asylum appeal, however,

because of ZD’s mental state he held that thereanasl risk of suicide if ZD were

returned to Turkey. Accordingly 1.J Birkby allowetD’s appeal on human rights

grounds, holding that removal of ZD to Turkey wobl@gach her rights under Article

3 of the European Convention on Human Rights. ddte when 1.J Birkby’'s decision

was promulgated is not apparent from the face aif decision. However, it appears
from the correspondence file that the AIT serveel decision on the Secretary of
State on 13 January 2006. On 18 January 2006 e¢beet@ry of State applied for

reconsideration of 1.J Birkby’'s decision. That bggtion was sent by fax at 2.05pm
in the early afternoon. On the following day 1&udary 2006, the Secretary of State
sent 1.J Birkby’s decision by post to ZD. On 24uary 2006 S.I.J Chalkey held that
there may be an error of law in 1.J Birkby's dearsiand that there should be
reconsideration. There then followed a one yetaydeOn 7 February 2007 1.J Ward
held that there was an error of law and there shbeala further hearing to consider a)
whether Article 3 was breached through suicide r&std b) the question of

humanitarian protection.

The reconsideration hearing took place on 27 J0O72before 1.J Lane. 1.J Lane first
considered whether the AIT still had jurisdictioHe noted that the Secretary of State
had failed to serve 1.J Birkby's decision on ZD b8 January 2006 as required by
Rule 23.5 (a)(i) of the 2005 Procedure Rules. Lhde decided not to follow the
AIT’s decision inHH v SSHD [2007] UK AIT 00036. He held that the AIT had
jurisdiction to proceed with the reconsiderationd Lane duly proceeded with the
reconsideration. He considered further medicabmspwhich had not been available
to I.J. Birkby. He concluded that there was noga risk of ZD attempting suicide if
she were returned to Turkey. Accordingly he dismis ZD’s appeal against the
Secretary of State’s original decision. ZD now egdp to the Court of Appeal on the
ground that the AIT did not have jurisdiction toopeed with the reconsideration
because the Secretary of State had failed to $€r@rkby’s decision within the time
specified in Rule 23(5)(1)(i). The Court of Appeatiered that ZD’s appeal be heard
at the same time as NB’s appeal because of théapvef issues between those two
cases.

Part 4. Ultra Vires

The argument that rules 23(4) and 23(5) are ulimasvis pursued only by NB, the
appellant in the first appeal. ZD, the appellanthe second appeal, does not directly
challenge the validity of those two rules. Ruleg®3requires the AIT to serve
decisions relating to asylum appeals upon the resgpd, who is in practice the
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13.

14.

Secretary of State. Rule 23(5) required the red@ointo serve those decisions on
appellants within specified time limits. Mr Gilbotends that it is contrary to the rule
of law, unconstitutional and contrary to the bgsimciples of fairness and access to
courts or tribunals for decisions, particularlyigidl decisions which are supposed to
be made independently and impartially, for the vate judicial body to be put in a
position where it is required to serve its decistonone party before it serves it on the
other, absent certain types of exceptional sitaatiwhich are specifically provided
for, principally in the criminal field. Mr Gill cotends that if Parliament is to enable
the relevant rule-maker to place a judicial bodgurch a position it must give a clear
and express authority to do so. Parliament hagdam so in this case.

| agree with Mr Gill that Rules 23(4) and 23(%¢ anpalatable. It is undesirable that
a litigant should receive or appear to receive grezitial treatment from a court or
tribunal even in relation to administrative matteush as the promulgation of judicial
decisions. It is also undesirable that one pamyukl habitually act as agent for the
court or tribunal in relation to matters of servicélowever, in relation to asylum
claims there are powerful pragmatic and policy oeaswvhy appeal decisions should
be delivered to the Home Office and served by tloenél Office upon appellants.
First, the Home office has the resources to perfthis task. Secondly, the risk of
absconsion by unsuccessful appellants is suchtiieaHome Office must be in a
position to take a prompt and appropriate actidaradppellants have received AIT
decisions. Similar issues were considered by thert®f Appeal inBubaker v Lord
Chancellor [2002] EWCA Civ 1107. In that case the claimamaltenged the validity
of paragraph 15 of the Immigration and Asylum Agpg®rocedure) Rules 2000 as
amended. Paragraph 12 of that Rule provided:

“(2) Where a determination is, in whole or in pamtrelation to
a claim for asylum and

(a) the claim has been certified by the Secretdrptate
under paragraph 9(1) of Schedule 4 to the 1999 Act,

(b) the adjudicator has agreed under paragraph 9(2) of
Schedule 4 to the 1991 Act, that it is a claim thick
paragraph 9 of that Schedule applies, and

(c) the adjudicator has dismissed the appeal,

Written notice of the adjudicator’'s determinatidralt be sent
to the Secretary of State who shall arrange fto ibe sent to,
or served personally on, the other parties andageellant’s
representative (if he has one).”

The Administrative Court and the Court of Appeasmdissed that challenge. The
Court of Appeal noted the practical purpose whioh Rule was intended to serve.
The Court of Appeal had regard to the provisionghefenabling statute and rejected
the proposition that paragraph 15 was ultra viréevertheless both Laws LJ and
Clarke LJ stressed that the Secretary of State moisexercise his powers under
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15.

16.

17.

paragraph 15 in a way which may infringe the otparty’s right of access to the
courts or legal process.

In the present case, as Mr Gill emphasized ih angument, Rule 23 of the 2005
Procedure Rules is wider than paragraph 15 of #méee Procedure Rules. It
encompasses both adverse and favourable decisioagpeals. On the other hand it
seems to me that section 106 of the 2002 Act (whitve set out in part 1 above) is
drafted in sufficiently broad terms to encompas$eR2B. See in particular section
106(2)(q) and (r). 1 do not accept the propositibat Rules 23(4) and 23(5) are so
broad in their scope that they should be struckrdaw irrational or disproportionate
to the aim which is being pursued. These Rulepatighe policy of maintaining
contact between the Home Office and asylum seekers.

Let me now draw the threads together. For tlasaes set out above | am quite
satisfied that Rule 23(4) and 23 (5) are not ultiees. Mr Gill, in his oral
submissions, very wisely did not place emphasisN®&is first ground of appeal.
Instead he concentrated his fire on his best palt¢h is the second ground of appeal
namely the Secretary of State’s breach of Rule )28 of the 2005 procedure
Rules. | must therefore turn to that issue.

Part 5. The Secretary of State’s Breach of Rul&Ya8)(i)

NB’s second ground of appeal and ZD'’s sole grourappeal is that the Secretary of
State failed to comply with the requirements of &R@B(5)(a)(i). In NB’s case the
Secretary of State was 19 days late in sendingnh@gration Judge’s decision to the
appellant. In ZD’s case the Secretary of State Waay late in doing so. Mr Gill
contends on behalf of both appellants that this-campliance on the part of the
Secretary of State renders invalid the entire reickemation proceedings.
Accordingly, in each case the original favourabéeidion obtained by the appellant
must stand. In support of this submission Mr @lies upon two decisions of the
AIT which came to that very conclusion, naméld v Secretary of State for the
Home Department [2007] UKAIT 00036 andRN v Secretary of Sate for the Home
Department [2008] UKAIT 00001. InHH the AIT explained the reasons for the
tribunal’s decision as follows at paragraphs 6-7:

“If r 23 applies to this appeal, The Home Officéldd in its
duty to send the determination to the appellanthenday the
application for reconsideration was made. In those
circumstances the question arises whether the capipln can
be considered to be validly made. This is not éasgnswer;
but two things are clear. The first is that then® of r 23 are
intended to give the respondent an advantage nohaily
available to a party to litigation. The seconthiat r 23(5)(i) is
intended to ameliorate the appellant’s positiom icase where
the respondent seeks to challenge a decision oufaef the
appellant. Before the appellant even knows it hesnbmade.
Strictly speaking, the appellant is unlikely to fejudiced by
knowing about the reconsideration application ofdyer,
because the next possible act by him for whichree tis fixed
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19.

would be the service of a ‘reply’ under r 30, whidoes not
have to be done until a week before the hearingthef
reconsideration. Nevertheless, the possibility t tithe
respondent will challenge a determination in favaidrthe
appellant without notifying the appellant of thetetenination
or the challenge is not clearly envisaged by thieRand could
only add to the apparent unfairness of r 23. Iles¢h
circumstances we incline to the view that the rexyuents of r
23(5)(a)(i) are mandatory, and compliance with the&ma
precondition of a valid application for reconsidema at the
instance of the respondent. Mr Walker did not eh$srom
that view. We should emphasise that we do not ntean
indicate any similar view in respect of sub-subgeaph (a)(ii)
or subparagraph (b) of r 23(5), where the unfaBnés
significantly less apparent. It follows from trardgoing that if
r 23 applies to this appeal, our view is that tespondent’s
application for reconsideration was not validly raad

| am bound to say that initially | saw some forneMr Gill’'s submissions and in the
reasoning of the AIT itHH. Rule 23(5)(a)(i) extends an enviable degreatitlde to
the Secretary of State. He is permitted to makeapplication for reconsideration (in
practice by fax to the AIT) on the same day thaphbsts the appeal decision to the
appellant. This has the consequence that as amadttoutine the Secretary of State
will commence his challenge to appeal decisionsclviie loses a day or two before
the other party becomes aware of those decisibtysfirst inclination was to say that
no further latitude should be extended to the Sanyeof State. If the Secretary of
State fails to send an appeal decision to the Eppebn the due date, then the
Secretary of State should forfeit his right to gpfar reconsideration. However, in
the course of argument over the two day hearihgyve been driven to the conclusion
that this analysis is not correct. Rule 59 wasausisidered by the AIT ikH or in
RN. Rule 59(1) prevents the Secretary of State’saddreof rule 23(5)(a)(i) from
having the automatic consequence for which Mr Gititends.

| have set out the provisions of rule 59(1) imt@daabove. There can be no doubt
that the Secretary of State’s failure to complyhwitile 23(5)(a)(i) constitutes an
‘error of procedure’ within the meaning of rule BR( Rule 59(1)(a) expressly
provides that such an error does not invalidate step taken in the proceedings
unless the tribunal so orders. The inexorable egmsnce of rule 59(1) is that the
Secretary of State’s failure to serve the immigrajudge’s decision on the date when
he applied for reconsideration does not automé#gicavalidate the reconsideration
proceedings. In my view the correct analysis dé i9(1) is that in the case of
procedural error, save where the rules expresslyige otherwise (e.g rule 35), the
AIT has a discretion as to whether or not subsegstaps in the proceedings are
invalidated. = Some procedural errors plainly wilbtnhave that Draconian
consequence. However, a breach of rule 23 (5)(&){e rule in issue in these
proceedings) may well attract such a consequenice.each case the AIT must
carefully consider the nature and extent of ther@ary of State’s breach of rule 23
(5)(a)(i) and the effect of that breach upon theedlpnt. It will undoubtedly be
relevant if the appellant has suffered prejudica assult of late receipt of the appeal
decision. For example, he may lose the opportunitgrotest that the Secretary of
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21.

State’s application for reconsideration is out iofe (even though the rules do not
confer upon him the right to make submissions speet of the Secretary of State’s
application for reconsideration). However, mereseaite of prejudice does not
automatically give the Secretary of State a licetmedelay serving the appeal
decision. The proposition that the Secretary a@fteStan pursue for any prolonged
period his challenge to an AIT decision without thetorious party being aware of
that decision is repugnant. The AIT should taks tlepugnance into account when
deciding whether a) to allow reconsideration prdosgs to go ahead or b) to declare
those proceedings invalid.

Let me now consider how those principles shouldyglied to the two cases before
this court. In NB’s case there was a delay of 8@sdbetween the Secretary of State
applying for reconsideration and NB receiving aycopthe appeal decision from the
Home Office. That probably means that the Homeac®fposted the appeal decision
19 days too late. That period of delay on the pathe Home Office cannot simply
be brushed aside as immaterial. First of all tker&ary of State’s application for
reconsideration included the following statement:

“the determination of the AIT was served on thedgpt by
first class post on 23 November 2006”

That statement was incorrect on the evidence dlail® us. Secondly, during the
course of the 20 day period NB received a lettemfthe AIT informing her that the
Secretary of State had applied for reconsiderati8he did not know what was the
decision under reconsideration. On 27 Novembersbicitors wrote to the AIT in
the following terms:

“our client has received a letter confirming the
acknowledgement of an application for a review bk t

tribunal’s determination. Nevertheless neitherselwes nor

our client has received a copy of the tribunal’'tedaination”.

It is, in my view, unfortunate that those solicareeded to send this letter on a date
four days after the Secretary of State had lodgedpplication for reconsideration.
On 29 November NB’s solicitors sent an email tolfwene Office expressing similar
concerns to those previously expressed in thderléd the AIT dated 27 November.
It is clear from this correspondence that the Hdbiice and the AIT were well
aware that the requirements of rule 23(5)(a)(i) mad been complied with. It
therefore behoved the Secretary of State to drasv lileach of rule 23 and the
misstatement in his application for reconsideratonhe attention of the AIT in the
course of his ex parte application for reconsidenat In this regard see the decision
of Mr Justice Maurice Kay iR (Cindo) v The Immigration Appeal Tribunal [2002]
EWHC246 (Admin) at paragraph 11. Even if the Secyeof State did not do so, it
behoved the AIT as a specialist tribunal alerteth®relevant facts, to consider the
matter. See rule 4 of the Procedure Rules. ThHeshbuld have considered how to
exercise its discretion under rule 59(1). The Al not order so. It simply
proceeded to make an order for reconsideration.

Mr Payne for the Secretary of State submits th@heeparty raised the breach of rule
23(5)(i)(a) at the reconsideration hearing and maow too late to take the point. He
submits that in the absence of any order by the ukider rule 59(1) of the Procedural
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Rules the error had automatically been cured.uppsrt of this submission Mr Payne
relies upon the decision of the Court of AppeaRin Secretary of Sate for the Home
Department ex parte Jeyeanthan [2000] 1 WLR 354, in particular at page 366. | do
not accept this argument. The original order feronsideration was made on the
basis of an erroneous statement in the Secretaé®yadé’s application. The AIT must
now consider this matter on the correct factuaishasn my view this case should
now be remitted to the AIT so that the tribunal camsider how to exercise its
discretion in relation to the breach of rule 23&¥ij) which has occurred.

Let me now turn to ZD’s case. In this instance 8Sexretary of State’s delay in
dispatching the appeal decision to ZD was only deng  However, the Secretary of
State’s application for reconsideration contained mésstatement namely the
proposition that the determination of 1.J. Birkbgdhbeen served on the appellant by
first class post on 18 January 2006. The Secretdrystate’s breach of rule
23(5)(a)(i), was drawn to the attention of the AlThe breach of rule 23(5)(a)(i) was
considered by the tribunal at the reconsideratiearing on 27 July 2007. 1.J Lane
considered the IAT’s decision HHH and declined to follow it. However, he did not
go on to consider rule 59(1) of the Procedure Rafekshow his discretion under that
rule should be exercised. He did not weigh upcthrapeting considerations. On the
one hand there is the repugnance factor mentioadigreand the erroneous statement
in the Secretary of State’s application for recdasation. On the other hand the
delay was only one day and no specific prejudicelde®n demonstrated. In my view
the case of ZD like the case of NB should be remito the AIT so that the tribunal
can consider how to exercise its discretion undier $9(1).

Part 6. Whether the AIT erred in law in orderingaesideration in the case of NB

23.

The third ground of appeal in NB’s case is thatJ¥kshun erred in law when ordering
reconsideration. S.I.J Eshun’s error was to hodd LI Hobbs had erred in law. This
ground of appeal is specific to the facts of NBase€. ZD advances no similar ground
of appeal in relation to her case. S.I.J Eshumdothat I.J Hobbs had made four
errors of law in assessing NB’s credibility. Theseors were as follows:

“1. The I.J accepted at para.18 that the appeNastarrested in
2003 and again in 2006; that she was taken to trakly
prison where she was ill-treated and sexually abusel
interrogated about the strikes. It was not clemrwiat
basis the I.J accepted this evidence. At parahé&8.J had
recorded that Dr. Gill's report consisted of a apef what
the appellant told her concerning what happeneketoin
Guinea and Dr. Gill had diagnosed PTSD broughtythb
rape. It was not clear whether the 1.J acceptesl th
appellant’s account because it was consistent wiitat she
told Dr. Gill. The 1.J should have identified Wsasons for
accepting the appellant’s account.

2. At para. 19 the 1.J said that he had no evidesfcthe
respondent’s assertion that political detaineeswety kept
for a few days. The 1.J’s finding was wrong, bessas
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Meher drew my attention to evidence contained ifSDS
report that the detainees were kept for a few days.

3. The I.J at para. 19 found that the evidencededn by
the respondent for his assertion above, relategotiical

detainees and opposition parties. It did not eetatpeople
perceived by the authorities as leaders, organistrthe
demonstration. However, nowhere in the deternonatiad
the 1.J found that the appellant was a leader garuser of
the demonstrations.

4. At para. 20 the I1.J noted that the respondéaht not
believe that the appellant would have been ket aell on
her own when prison conditions were reported toehaast
overcrowding. Whilst accepting this evidence, thlefbund
that it was also stated in the USSD report thatoorers of
political importance were held in separate ceflgain, there
was no finding by the 1.J that the appellant wasngpmortant
political prisoner. | note according to the apaells
evidence recorded at para. 9 that her role in thR Was in
connection with art and sport and enrolling new roers.
The HOPO below had submitted that the appellantav#ise
most a low level member of the UFR. The I.J ditl make
a finding on this issue.”

24.  S.1.J Eshun went out to conclude that I.J Hobbsrhaterially erred in law in failing
to make findings on key elements of NB’s claim daiing to give reasons for the
evidence which he accepted. Mr Gill takes issu wach of the four errors of law
identified by S.U.J Eshun. As to the first err@eke nothing wrong with S.1.J Eshun’s
conclusions. The primary facts found by 1.J Hobsbsonjunction with the objective
evidence before the tribunal strongly indicated tHB’s account of her experiences
in detention could not be correct. In those cirstances it behoved 1.J Hobbs to
explain how he reached his conclusion. As to #mosd error of law, as Mr Gill
points out, the relevant passage in the US Stapaiaent Report reads:

“In practice political detentions rarely exceedef@wa days and
those persons were generally extended more protscthan
other detainees because of the attention to tlasiesc by the
NGO’s and the media. In high profile detentions ffersons
were often held separately from other detaineespaistners
and access to them was unrestricted”.

| agree with S.I.J Eshun that this passage is apntto 1.J Hobbs’ statement in
paragraph 19 which reads as follows:

“the respondent said that political detainees vesilg kept for
a few days but | have no evidence of this”.
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25.

26.

27.

As to the third error of law | agree with the aism made by S.I1.J Eshun. 1.J Hobbs
considered NB'’s allegations by reference to the thay leaders and organisers were
treated. However, on the immigration judge’s fimgh NB was not a high-profile
member of the UFR and did not have a leading molthé teachers’ demonstration.
Mr Gill submits that it was unnecessary for the iigmation judge to find that NB was
a leader or organiser of the UFR or the demonstrati | do not agree with that
analysis.

As to the fourth error of law on I.J Hobbs’ findegf fact NB was not a prisoner of
political importance. Accordingly he should notvhaassessed her case by reference
to the manner in which such prisoners were treatedave come to the conclusion
that although Mr Gill's criticisms of S.I.J Eshundgcision are skilfully presented,
those criticisms cannot be sustained. S.l1.J Estasquite entitled to conclude that
I.J Hobbs had made material errors of law and abegly that NB’s appeal should be
reconsidered.

Let me now draw the threads together. For theoreaset out above in my view
NB’s appeal should succeed on the second ground ofthe first and third grounds
of appeal are dismissed. On that basis NB’s cheeld be remitted to the AIT.
Furthermore for the reasons set out in part 5 alZ@Ve appeal also succeeds on the
only ground advanced. That case too must be reairitt the AIT.

Lord Justice Hooper:

28.

| agree.

Lord Justice Ward:

29.

| also agree.



