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SIR GEORGE NEWMAN: Jackson J, having considetted case on the papers,

refused permission but on 25th April 2008 Wilkigranted permission to apply for

judicial review. It appears he was concerned tiiratdecision of the Immigration Judge
was one which was strongly influenced by the absefi@ny evidence that a breach of
an amnesty granted by the government of the Yeradrobcurred.

The fair reading of the decision of the ImmigmatJudge was that he refused the
original asylum application, making certain findsngs to the former status and position
of the claimant but nevertheless, for the princigason which it appears occurred to
Wilkie J, he had refused the claim. Wilkie J als@ppears, was influenced by the fact
that the fresh material placed before the defenmahided evidence from, as | believe
he described them, "some pretty senior people"gletons who served in high ranking
positions in the Yemen, in particular in 1994 aneréeafter, were at risk if they returned
to the Yemen.

The risk to people who have been in high rankiagitions at the material time is one
way of expressing, but in my judgment too broaday wf expressing, what is actually
central to the determination of this case; namedyitnpact which the evidence, such as
there is, which suggests that the amnesty is talsleat the amnesty has been breached,
should have, upon the other material which is asailable, pointing in another
direction.

So far as the Secretary of State is concerhexisuggested that what troubled Wilkie J
was (and that he was only just persuaded to thmslasion) that there was an arguable
issue as to whether anxious scrutiny had been goséme application.

This being a fresh claim case it is not in centbat paragraph 353 of HC 395 is in
point. The issue as identified by Mr Juss, couffisethe claimant, is as follows: was
the material sent under cover of a letter datedh J0ihe 2005 significantly different
from the material that had previously been consider Secondly, if so, taken together
with the previously considered material, does @ate a realistic prospect of success
before an Immigration Judge?

For completeness | should add that there has beme complaint about the delay
which occurred in dealing with these representatibiit no substantive submission has
been based upon that delay and it is not suggésa¢dhe delay has any bearing on the
legality of the decision-making before me.

I do not intend to recite the well-known casesgreat detail. Obviously they are
familiar to this court and familiar to all of usamely the cases which have elucidated
the meaning of paragraph 353 of the ImmigrationeRUWM (DRC) v Secretary of
State for the Home Department[2006] EWCA Civ 1495 andK (Afghanistan) v
Secretary of State for the Home Departmenf2007] EWCA Civ 535.

The position as stated by Buxton LMiM can be shortly summarised to this effect,

namely the Secretary of State must make two judggndimst, is the new material
significantly different; second, whether taken tibge with the material previously
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considered the new material creates a realistispact of success in a further asylum
claim. The Secretary of State is entitled, in amgnto this conclusion, to take into

account previous material and its treatment bylitimaigration Judge. In other cases it
has been stated that the starting point is theeealécision of the Immigration Judge

which refused an asylum claim. It has been said,adfirmed more than once, that it is
a modest test because the issue is whether thereealistic prospect of success and
because success itself requires only a real riglexdfecution. It is also well known that
the court's position is to determine whether ther&ary of State's decision can be
impugned onNVednesbury grounds.

This case in fact shifts from those essentidl aloviously well stated propositions, in
my judgment, to a slightly different aspect of #ercise which the Secretary of State
was concerned to decide. That perhaps is moshutiglpeflected in the case &K, to
which | have referred, and the judgment of Toulsdnvhere he had occasion to look at
the operation of the rule and the role of the goamtd identified the role of the Home
Secretary in terms which the judge relies uponwanigh are obviously highly material,
paragraph 22 going to the essential part:

"The court has a power and responsibility througtigial review to see
that the system is properly applied, but the rdléhe court is limited to

that of review. To allow the same appeal processaaplies to the
original application would defeat the purpose @& #xercise. It follows

from the nature and structure of the rule 353 s@&h#mat a decision by a
Home Office official whether further representatopass the rule 353
threshold amounting to a fresh claim is a decisiba different nature,

and requires a different mind set, from a decisidrether to accept an
asylum or human rights claim.

(23) Precisely because there is no appeal froledaerse decision under
rule 353, the decision maker has to decide whe#merindependent
tribunal might realistically come down in favourtbie applicant's asylum
or human rights claim, on considering the new niatéogether with the
material previously considered. Only if the Homeci®tary is able to
exclude that as a realistic possibility can it safe said that there is no
mischief which will result from the denial of thepmortunity of an
independent tribunal to consider the material.”

Then there is reference to the caseWd¥! and to the judgment of Buxton LJ, in
particular his judgment at paragraph 11.

In the case oAK the whole of the paragraph is not set out, obWohbsecause it was
not felt necessary, but, so far as this case isaroed, it seems to me that reference
does need to be made to paragraph 11 which begins:

"First, has the Secretary of State asked himselttrrect question? The
guestion is not whether the Secretary of State ¢lintisinks that the new
claim is a good one or should succeed, but whdtere is a realistic
prospect of an Adjudicator, applying the rule okians scrutiny, thinking
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that the applicant will be exposed to a real rishersecution on return . .

| pause here only to emphasise that at this sthffgecexercise the Secretary of State
has to determine whether there is a realistic maispf the Adjudicator applying a rule
of anxious scrutiny, concluding that the claimarili Wwe exposed to a real risk of
persecution on return. Then Buxton LJ went orhengaragraph to point out:

"The Secretary of State of course can, and no dogitally should, treat
his own view of the merits as a starting point tloat enquiry; but it is
only a starting point in the consideration of a gjien that is distinctly
different from the exercise of the Secretary oft&taaking up his own
mind."

| pause there to emphasise that what the Lordcéusdiidentifying is the difference

between making up your own mind as to the meriggrospects of success of the claim,
which is an acceptable part of the Secretary ofeSt@rocess but it is only a starting
point, because it is an issue which differs frore thne which actually falls to be

decided, and deciding whether there is a realiptiospect of success that an
Adjudicator, exercising anxious scrutiny, will coher that there is a real risk of
persecution. The judgment then continues:

"Second, in addressing that question, both in spiethe evaluation of

the facts and in respect of the legal conclusionse drawn from those
facts, has the Secretary of State satisfied thein@gents of anxious
scrutiny? If the court cannot be satisfied that @inswer to both of those
guestions is in the affirmative it will have to gtaan application for

review of the Secretary of State's decision.”

The working out of that is conveniently seeremwtone comes to the emphasis which
was given in the case 8K in these parts of the judgment. After the questdid the
Home Secretary ask himself the right question?"iftastated that the answer was
"No", Toulson LJ went on to say at paragraph 28:

"First, the mother's affidavit. As | have recouhtthis was rejected in the
letter of 20th June 2005 as having no relevanceehability for two
reasons. These were, first, that the Home Offiaé bnly been sent a
copy and, second, that:

'‘An affidavit from a family member cannot addolpative or
corroborative weight to your client's claim.’

As to the first reason, the Home Office was lateppdied with the
original document. As to the second reason, | matexred to the judge's
comment that as a general proposition this watofasweeping. | agree,
but that was all that was said about the conterthefaffidavit in that
letter. There is no trace here of the writer pagigsb consider what an
independent tribunal might (not would) make of #ifdavit and giving
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anxious scrutiny to that question.”

Then again in paragraph 39, referring to the susions of Mr Juss, who also appears
in this court:

"He had to ask himself not whether he thought is \Weely, but whether
an immigration judge might regard the documentesime after anxious
scrutiny, bearing in mind the previous credibifityding in the appellant's
favour, which was a point emphasised by the judgearagraph 21 of his
judgment.”

There needs to be no more citation from authornitiaw, as | see it, and | can now turn
to a very brief summary of the relevant facts.

The claimant was the Chief of Military Enginiegrin the Yemen. He came to the
United Kingdom in May of 2003 in company with hiposise and three children,
including the second claimant, his son, who is alsdaimant before this court. The
essential background is that in 1994 there was/i war in the Yemen. As | have
appraised, only very briefly from the papers, thiglved a division between the north
and south of that country. Be that as it may,dlaenant -- probably in company if not
in company similar to the action of many others Wlawe been engaged in the war --
travelled to the United Arab Emirates following tihefeat of their side.

In May 2003 the enemy of the authorities declaan amnesty. That amnesty is really
that which is, in my judgment, essential to theigsgvhich is being raised today. It is
central to the issue because there is now a suggdand | will come to the evidence
for it) that, notwithstanding the existence of #ranesty, there have nevertheless been
breaches of the amnesty, or, put in another wayathnesty itself was nothing more
than a false amnesty specifically designed to enhose like the claimant who had left
the Yemen to return to the Yemen, where it wasitiention of the regime to take
measures against them.

When it was before the Immigration Judge, asclted in the very first part of this
judgment, the Immigration Judge knew of the amnestg of course stated, as it is
agreed, that in effect by reason of the amnestydsesatisfied that there was no risk to
the claimant, a high ranking official, returning ttte Yemen because the amnesty, so
far as he was concerned, was being honoured, Weasao reason to believe obviously
that it was false or a device, and he thus condutiat there was no risk to the
claimant.

The dates when this occurred are, for the decbéth July 2004, the refusal of the
asylum claim; an appeal dismissed on 3rd Decemb@4#;2and then application for
statutory review refused 14th April 2005. Thuse tmportant date, 22nd April 2005,
was when the father's appeal rights were exhaust®dt, his appeal rights being
exhausted, he nevertheless was not removed. §hbatimon enough, as we all know.

The next event of note is that on 10th June5280d 20th June 2005 further
representations were received in relation to tla@rant's case, and subsequently the
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same representations for the son's case whichdquadlg been refused. The two dates,
10th June 2005 and 20th June 2005, are not withgaificance because there was then
a long delay before consideration was given toftbsh representations. This is the
delay mentioned but not really made much of, foodyoeason. It was not until 27th
February 2007 that reasons were given for the tiejef the fresh claim by the
Secretary of State. Regrettably, the letter ohZ&bruary -- despite the fact that there
had been two letters in June 2005, as | have metdie- made no reference to the
material which had been submitted under cover efl¢fter of 10th June 2005. That
position is particularly unfortunate, bearing innehithat the letter of 20th June, which
was given consideration, made reference to the eatédger of 10th June. But
obviously the trail was not followed back sincereterence was made to the 10th June
letter. Therefore there were various exchangescafespondence between the
Secretary of State and solicitors acting for trenchnt. One can move forward to the
relevant decision letter in this case being the whieh set out to deal with the 10th
June 2005 material; that is a letter dated 14tle 2007.

For convenience, | must, for the purposes isfjttdgment, recite what it was that was
sent under cover of the letter of 10th June. Iriqdar it was (1) a letter from the
Yemeni Human Rights Watch dated 7th June 2005a(Btter from Haider A.A Al
Attas, former Prime Minister of the Yemen; (3) dfidavit of Saleh Ahmed Obaid,
who is a former Deputy Prime Minister and | thirtketMinister of Defence and
Security as well; (4) an affidavit of Mothana Salasker and Mohammed Ali Al
Kearahy, former counsellors in the Yemeni Defencenidtty; (5) an Amnesty
International report of 2005; and (6) an Amnestiednational public statement of 8th
March 2005.

Not having dealt with these documents in thibegdetter, the 14th June letter set about
dealing with them. In paragraph 4 of the lettend(a@his, | am sure, is simply an
oversight, having regard to the content of theetelttut in the context of the way this
matter has proceeded | draw attention to it) issay

"The representations from your letter of 10th J@@®5 are listed as
follows:

* Your letter dated 10th June 2005.

* Letter from Yemeni Human Rights Watch dated
7th June 2005

» Affidavit of Saleh Ahmed Obaid . . .

[then the affidavit already referred to and the

two international reports]

* Further representations listed in a letter

dated 1st June 2007 . ..
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* An article written by Jane Novak . . . "

The one document which was and may be still of sonp®rtance which was with the

letter of 10th June was the letter from Mr Al Attakich, for reasons which are not
really clear, was not referred to in paragraph thefletter of 14th June. As | say, that
was probably simply an oversight because the detisself contains reference to the
declaration of Mr Al Attas.

19. It is not in dispute that the Immigration Judgeepted that the claimant was a high
ranking official in the Yemeni army, and the colbas proceeded upon the basis that he
was. It is not in dispute that he was on the lpside. The real question, as | see it,
comes down to that part of the decision letter 4thlJune 2007 which deals with the
10th June material. For completeness, as Mr Bate gightly has relied upon, | ought
to begin by referring to the last sentence of paaiy 8 which says:

"We have now considered these representationshen8ecretary of State
maintains that he is not prepared to reverse lusid@ of 29th February
and 12th March 2007."

Then really the most material paragraph in thissiec letter, paragraph 9:

"This decision involved a thorough review of theliea decisions of 29th
February and 12th March 2007, the Immigration Jisddeterminations
and your enclosures of 10th and 20th June 2005ec&sply. The
Secretary of State maintains that the informati@mtained in your
representations does not show how your client miquéar would be at
risk if he was returned to Yemen. The informatfoom Mr Al Attas's
declaration in 2005 is almost an exact copy ofdéearation he provided
in 2004. This was considered by the Immigratiordg&u in his
determination of December 2004, who noted thatdtrebt mention that
an amnesty was granted to the officers who took ipathe civil war.
The 2005 declaration from Mr Al Attas differs iratha sentence has been
added into his latest declaration to cover the simsof the amnesty that
was not in his earlier declaration. The Immignatibudge accepted that
your client was a high ranking official in the Yemearmy who fled to
the United Arab Emirates in 1994 after taking pamsuccessfully in a
civil war. An amnesty was granted to all such ipgrants in 2003. The
judge did not accept that your client would beisk if he returned to
Yemen, more than 10 years after the end of thigl ewar. Your
representations do not refer to any breaches sfthinesty."

20. The submission of the Secretary of State isttha was a lawful decision, approached
by the Secretary of State having in mind the coraed relevant test. The Secretary of
State has said that he gave a thorough revieweoédhlier decisions, and the letter of
10th June in particular, and it is submitted thdtew you look at paragraph 9 and
paragraph 10 which deals with the objective mdietiere is no reason to conclude
either that the conclusion of the Secretary of éStat vulnerable onNVednesbury
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grounds or that this is a case in which there e ta failure to give anxious scrutiny
to the case.

These submissions require rather close cordider | take the second sentence of
paragraph 9 -- namely "The Secretary of State ragstthat the information contained
in your representation does not show how your tilreparticular would be at risk if he
was returned to the Yemen" -- to be a statemetiteoBecretary of State's own view as
to the merits of the fresh claim. The Secretargtaite, as | have briefly referred to in
the authorities, is perfectly entitled to form bisher view on the merits. But it is only
a starting point. The next question which hasdabdressed is the question whether
an Immigration Judge, applying anxious scrutinyuldocome to the same conclusion
or, more accurately, to consider whether thererisadistic prospect of an Immigration
Judge, applying anxious scrutiny, coming to a d#ifie conclusion from that to which
the Secretary of State has come. Mr Barr subrhdg having regard to the way in
which the test was put in the earlier letter of Bdbruary 2007, that is plainly what the
Secretary of State had in mind.

In many circumstances one would be prepareatdept that that is what the Secretary
of State had in mind. But in every case, despigestatement of what the test might be,
what ultimately really matters is whether or notsitapparent from the case and from
the decision-making process that the question whashbeen stated to be in mind has
been answered in a way in which one is satisfied thwas held in mind for the
purposes of the decision. The difficulties | iraded to Mr Barr in the course of
argument is that if you then take the next sentémee paragraph 9, namely:

"The information from Mr Al Attas's declaration @005 is almost an
exact copy of the declaration he provided in 2004is was considered
by the Immigration Judge in his determination ofcBaber 2004 who
noted that it did not mention that an amnesty wasitgd to the officers
who took part in the civil war. The 2005 declavatifrom Mr Al Attas
differs in that a sentence has been added intdakest declaration to
cover the omission of the amnesty that was notidrehrlier declaration,
an issue does arise."

As a recital of fact, nobody could complain abcdtt But if one asks the question:
what approach, applying the correct test, has #dwefary of State made or taken in
relation to this piece of material, it is quite iogsible to decipher the approach. Of
course, the Immigration Judge in his determinatimhhave in mind that there was no
evidence to the effect from Mr Al Attas that the ressty was breached or that the
amnesty was in some way false, but that is the evipaint of the application for
consideration of fresh material. Here there watena, and it was being provided to
the Secretary of State, and in my judgment it wasghat he or she had to evaluate it.
| can see no evaluation.

What was required, in my judgment, was an ateado of the impact of this evidence;
an evaluation and statement as to whether or nobutd be seen as carrying any
weight, and if so what, in the light of the objeetimaterial which Mr Barr has

emphasised pointed in the other direction. Itngassible to determine what the
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Secretary of State's view was. Of course, on aimgaof the decision, he was

obviously coming down in favour of the objectiveteral. That is what paragraph 10
goes on to say. But he does not say whether h@ystonsiders what Mr Al Attas has

said as completely unreliable. In the way in whicis hanging loose in the paragraph
of the letter, one might, if one was being slightiynical, suggest it was being put in
that way in order to raise an issue that it wasraldble because it was nothing more
than a piece of material added at the requesteotiimant's solicitors. But if that is

the attitude which the decision-maker took to #&rtht should be stated. You cannot
leave it there hanging opaquely. This is, | em@egan the most critical part of the

fresh material.

But there is rather more than that which gmasse for my concern, because it was not
just the material from Mr Al Attas which was befoilge Secretary of State which
carried some evidence about the possible breadhbeg amnesty and the character of
the amnesty as a deception. There is the affidaviSaleh Obaid Ahmed. At
paragraph 4:

"I wish to declare that the amnesty announced leydinrent Yemeni
government in May 2003 to encourage us to retuttheacountry is false
and a poly by the Yemeni regime to catch us oncangean the country.
| and other senior members who form part of thecagédemned by the
existing Yemeni government strongly believe that Ibkes would be at
risk if we were to return to Yemen despite the asiymen May 2003. We
have had reports that the Yemeni authorities haneady breached the
amnesty and some of those who have returned to emage been
persecuted and detained without a charge."

He then expressed the view about the claimantglainsk and then ends:

"He will not benefit from the false amnesty, whidhe Yemeni
government had announced.”

| see no reflection at all of that part of the framaterial in the decision letter. One
assumes again that the approach of the Secreté8yatéd must have been to conclude
that the impact of the objective material was smpelling that the statements to which
| have referred really left the Secretary of Siat@o real doubt as to whether or not
there was a real possibility of success beforehmmotmmigration Judge. But more
than that, like Wilkie J, | am bound to say | pipally have a concern that if one is
asking one self whether anxious scrutiny has beeheal, | am left firmly of the view
that this is a case in which it seems that thesitmtimaker, having come to his or her
own conclusion on the merits, really was not apgyanxious scrutiny to what the
impact might be on an Immigration Judge of the m@tdo which | have made
particular reference. There is no sign of thagllattual reasoning exercise as having
occurred.

It can also be said, although Mr Barr has madeecific submission in an attempt to
better the position, that it is said in the lagiteace of paragraph 9:
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"The judge did not accept that your client wouldabeisk if he returned
to Yemen, more than 10 years after the end of ¢hid war. Your
representations do not refer to any breaches sfthninesty."

| think Mr Barr, with grace, has accepted that résatally that is simply not right,
because whatever lack of specific material thers ¥oa support the contention or
assertions, there were plainly references to whas Welieved to be a number of
breaches of the amnesty which had occurred. Tthasgourt is invited to include the
word "specific" between "any" and "breaches". émtain circumstances one might be
minded to assist a decision-maker in a case sucthisas But | am bound to say that
what it confirms is the concern | have already egped, namely that inadequate
attention was given to the actual content of theteations made in those statements
which were supplied with the letter of 10th Jun®20 It may well be that the impact
of those statements (it is not for me to say) campioperly considered and lead to the
same result, | know not. That is a matter which| ahall indicate, it seems to me for
the Secretary of State to decide.

| turn then to what was really put forward he bulwark of the Secretary of State's
position, namely the strength of the objective make There are many parts of that,

and Mr Barr has very helpfully emphasised to thergdor example, that the material

seems silent as to the amnesty and the objectiverialasuggests that it has not been
breached. There is a 2006 US State Departmenttnepch goes so far as to state:

"There were no politically motived killings by thgovernment or its
agents..."

And:
"There were no reports of politically motivatedappearances . . . "
And:

"The number of political prisoners, if any, was l@ac, and human rights
activists were unable to provide data on politpp@goners or detainees."”

Then he relies upon the fact there has been am@guwontested presidential election,

indicating that the political opposition is activele then refers to Human Rights Watch
being unable to give any specific examples of adieof the amnesty and that such
examples that are given are pre-amnesty. He enggldathat none of the material from

the claimant's fellow exiles provides specific exdes of a breach. They merely assert
without particulars that they had heard of brea@meksthose sources are identified.

That is all perfectly fair comment, but herésiin the careful submissions of Mr Barr
and | do not see any real reflection of this in thecision letter which | have

concentrated upon. Again, in certain circumstanoeghis court, judges including

myself have taken the submissions of counsel imeahf claim case as being very
helpful to the court deciding -- as it should ire thxercise of its discretion -- whether
there is any point in granting judicial review, awhough the points which suggest that
the Secretary of State was right were not mentidnethe Secretary of State. As a
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result of Mr Barr's submissions | have considefet position. But on balance | am

simply not satisfied that the essential exerciselwls required, namely the application

of the test which requires weighing die material when considering whether an
Immigration Judge, applying anxious scrutiny, coctane to a different conclusion as

to whether there is a realistic prospect of sucbasstaken place. That is essentially a
matter for the Secretary of State. It is not dma 1 feel in this case this court should

undertake with a view to denying the leave.

| have no means of applying all the objectiveWledge which is available to the
Secretary of State in order to set the contexthitivshe can consider these statements.
The court is not qualified to enter into such anfoof weight bearing and balancing
exercise of these factual matters. As was saidSkdley LJ in the case of
Karanakaran [2000] EWCA Civ 11, as well as in similar terms Bsooke LJ, what is
here concerned with is an evaluation of intringid axtrinsic credibility, and it means

it is conducted by a departmental office and thenhallenge by one of the law
tribunals. They act not as courts of law. Theleris at best regarded as an extension
of the initial decision-maker's decision. The se&grof information will frequently go
well beyond the testimony of the applicant, includeountry reports, expert testing,
and sometimes specialised knowledge. There is robapilistic cut-off operated.
Everything capable of having a bearing has to ergthe weight, great or little, due to
it. What the decision-makers ultimately make & thaterial is a matter for their own
conscientious judgment, so long as the procedurewhich they approach an
application is lawful and fair and provided theiectsion logically addresses the
Convention issue. This is dealing with the factmalterial underlying a case in which
Convention issues are in contention. It is anwatadn exercise and not a factual one.
The facts, so far as they can be established,igmpasts on a road to a conclusion on
the reasons. They are not in themselves conclsisidhis exercise is one which, in my
judgment, should be carried out by the SecretaStafe.

The submission of Mr Juss is that that is yeadit on; since she has had so many stabs
at it in this case she should not been given anathe. | do not accept that, but | think

it is essential that in these cases that one sttt happens in this case, with a proper
decision applying the tests, as | have endeavadorsdt them out and identify, to all the
material. It is also my conclusion that that ie ttase since | am bound to say that,
whilst | have not studied the objective materiagre is objective material, and while it
might not point to politically motived actions bgisaken, | am bound to say that the
generic objective material does not really disclaskighly satisfactory situation in
which the rule of law probably is paid much heed.

That is of course another relevant aspect. Wawve to take together the general
situation as to the enforcement of the law of gestand of human rights, and you have
to consider that with the evidence that there maystime action taken against high
officials who return to the Yemen. It is probalblgt an occasion in which it is open to
anybody to really take a view that in a situati@rhaps as volatile and perhaps as
troubled as the Yemen firm evaluations come tortived. All that, in the privileged
position so far as information is concerned by \Whie Secretary of State stands, is an
evaluation which she should carry out. Again, |iana sense content that that should
be the process because more material was subnmtB&D8 of this year which is in the
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40.

4].

bundle. That can now be considered. There is enaerial which was submitted this
morning on the sitting of the court. | make no coemt about that material. It seems
to me that, like all the other material in the casefalls to be considered by the
Secretary of State on a fresh consideration offtesh claim.

As a result, it must follow that the decisionrespect of this claim must be quashed,
and | remit the matter to the Secretary of Stateotwsider it again in the light of all the
information which is now material, and in the lighit the judgment in which | have
endeavoured to assist the Secretary of State irctimsideration.

Thank you. Any more?
MR JUSS: My Lord --
SIR GEORGE NEWMAN: You want some costs?

MR JUSS: Indeed, my Lord. Your Lordship hasnd that one has to start with a
proper decision. Plainly there have been, to us& yordship's expression, "a few
stabs" and still no proper decision. If | may say the judgment that your Lordship
has given was expansive on this very question amaldvbe of great assistance, but
nonetheless, the Secretary of State has knownfrigintthe beginning- WM has been
quite a while -- exactly how to apply anxious sgmyt The plain fact remains, my
Lord, that the right exercise was not followed tigb under paragraph 353 and that is
why we are here today. That being the case, ldpplcosts for the claimant.

SIR GEORGE NEWMAN: Mr Barr, can you resistts@s

MR BARR: Unusually, my Lord, | think | can. ay | hand up a clip of
correspondence(Handed).

SIR GEORGE NEWMAN: Thank you.

MR BARR: My Lord, it starts with a letter oBth May from the Treasury Solicitor

which is in effect an offer letter which followetet granting of permission and is in
effect seeking to dispose of these proceedingsobgent. It is proposing -- there are
some draft orders attached -- that the proceediegwithdrawn, that the Secretary of
State will reconsider the further representatianshay then stood, and offering either
to do that on the basis that there be no ordecdsts or, alternatively, that the parties
should argue over costs by way of written submissioThen the last document in the
clip is what | would submit was a rather astonighmeply dated 3rd June. In the
second paragraph of that reply --

SIR GEORGE NEWMAN: | have read it.

MR BARR: What is asserted effectively is tloffier was not good enough and the
claimants wanted a guarantee of their status; esanaes their refugee status. Not
something that was ever going to result from talhgaring. We have ended up today
where really --
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SIR GEORGE NEWMAN: Where you were offeringomback in May.

MR BARR: Yes. The purpose of this was to wéether or not the claimants could
persuade your Lordship that (a) the decision wasngirand (b) not that it should be
remitted to the Secretary of State but should b® $& the Immigration Appeal
Authority. In that sense, the claimants have todhay.

SIR GEORGE NEWMAN: The letter seemed to mshow a healthy recognition on
behalf of the Secretary of State that these weteyuite all that straight in the ship of
state so far as this decision is concerned, andgimbyou would look at it again.

MR BARR: Yes.

SIR GEORGE NEWMAN: Any reason why you shoutd pay the costs up to, say,
18th May?

MR BARR: | cannot think of any, my Lord.
SIR GEORGE NEWMAN: | cannot either. Is it ladd\id or not?
MR JUSS: No, it is privately paid.

SIR GEORGE NEWMAN: Is there any reason why gbould have anything other
than your costs up to 18th May?

MR JUSS: The reason | have given, my Lordhas in all the other cases what | have
seen is a remittal to the Adjudicator. Your Longswill have been entirely able, had

your Lordship so willed, to say "You have had thdeeisions on this. This is a faulty

decision. You have had even from the time of @it of April now, since then, three

months to today when the matter could have beemsidered".

SIR GEORGE NEWMAN: Well, I have not done thdt,Juss. There are any number
of reasons why one does not do that in certainscas@ne of them is a question of
costs. You set up an appeal process when in éactmay well get a decision out of it.
You seem to me to be operating from the gloomyipass that the Secretary of State
is bound to come to the same conclusion to whiehcsime before. In the light of what
has gone on, there may well be a decision whicls ¢foe other way. | simply do not
know. If there is there is a decision which gdes dther way then there is simply no
reason why we should have an Immigration Judgelnedowith all the process there.
All cases differ. Any good reason why you shouéyén your costs after 18th May?
Not really.

MR JUSS: My Lord, no, not really.

SIR GEORGE NEWMAN: Costs up to 18th May, todssessed if not agreed. Thank
you both very much indeed.
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