1204108 [2012] RRTA 820 (7 September 2012)

DECISION RECORD

RRT Reference: 1204108

Country of Reference: Yemen

Tribunal Member: Dominic Lennon

Date decision signed: 7 Septembe2012

Place: Melbourne

Decision: The Tribunal affirms the decision not to grant a

protection visa to the applicant and makes a
determination that the applicant is not a persomtiom
Australia owes complementary protection obligations

In accordance with section 431 of thkgration Act 1958 the Tribunal will not publish any
statement which may identify the applicant or aglgtive or dependant of the applicant.



BACKGROUND

1. The applicant first arrived in Australia jolate deleted under s.431(2) of tilegration
Act 1958 as this information may identify the applicant]\Wonber 2006 on a student
visa valid until [a date in] April 2007. He was gtad further student visas and
departed and returned twice. [In] October 201lodged an application for a
protection (class XA) visa with the Departmentmhtigration and Citizenship under
the Migration Act 1958 (the Act). [In] March 20B2delegate of the Minister for
Immigration and Citizenship refused to grant a@cbon visa and on [the same day]
the applicant applied for review of that decision.

THE LEGISLATION

2. Under s.65(1) of the Act a visa may be grdmnly if the decision maker is satisfied that
the prescribed criteria for the visa have beersfadi.

3.  Subsection 36(2) of the Act relevantly pdes that a criterion for a protection visa is
that the applicant for the visa is a non-citizedirstralia to whom the Minister is
satisfied Australia has protection obligations urtie Refugees Convention as
amended by the Refugees Protocol. “Refugees Canvérind “Refugees Protocol”
are defined to mean the 1951 Convention relatirthedStatus of Refugees and 1967
Protocol relating to the Status of Refugees respygt s.5(1) of the Act. Further
criteria for the grant of a protection (class XAgavare set out in Parts 785 and 866 of
Schedule 2 to the Migration Regulations 1994.

DEFINITION OF “REFUGEE"

4. Australia is a party to the Refugees Cotigarand the Refugees Protocol and,
generally speaking, has protection obligationsdiogbe who are refugees as defined in
them. Article 1A(2) of the Convention relevantlyfides a refugee as any person who:

owing to well-founded fear of being persecutedré&asons of race,
religion, nationality, membership of a particulacgl group or political
opinion, is outside the country of his nationaétyd is unable or, owing to
such fear, is unwilling to avail himself of the peotion of that country; or
who, not having a nationality and being outsidedbentry of his former
habitual residence, is unable or, owing to such fsainwilling to return
to it.

5. The High Court has considered this definiiioa number of cases, notaklijan Yee
Kin v Minister for Immigration & Ethnic Affairs (1989) 169 CLR 37A7pplicant A &
Anor v Minister for Immigration & Ethnic Affairs & Anor (1997) 190 CLR 225,

Minister for Immigration & Ethnic Affairsv Guo & Anor (1997) 191 CLR 55%Chen $hi Hai
v Minister for Immigration & Multicultural Affairs (2000) 201 CLR 293Vlinister for
Immigration & Multicultural Affairsv Haji Ibrahim (2000) 204 CLR 1Minister for
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Immigration & Multicultural Affairsv Khawar (2002) 210 CLR 1Minister for
Immigration and Multicultural Affairs vs Respondents S152/2003 (2004) 205 ALR 487
andApplicant Sv Minister for Immigration & Multicultural Affairs (2004) 217 CLR
387.

Sections 91R and 91S of the Act now qualifine aspects of Article 1A(2) for the
purposes of the application of the Act and the legns to a particular person.

There are four key elements to the Convardefinition. First, an applicant must be
outside his or her country.

Second, an applicant must fear persecutiader s.91R(1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})@nd systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamsiudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegwiatlof capacity to earn a livelihood,
where such hardship or denial threatens the amplsceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a grol.persecution must have an
official quality, in the sense that it is officiay officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxee, the threat of harm need not be the
product of government policy; it may be enough thatgovernment has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element ofivation on the part of those who persecute
for the infliction of harm. People are persecutadsiomething perceived about them or
attributed to them by their persecutors. Howevernrttotivation need not be one of
enmity, malignity or other antipathy towards thetwn on the part of the persecutor.

Third, the persecution which the applicaatgéenust be for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolely attributable to a Convention reason. However,gmrson for multiple
motivations will not satisfy the relevant test .sde Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecutmmaf Convention reason must be a “well-
founded” fear. This adds an objective requiremernhé requirement that an applicant
must in fact hold such a fear. A person has a “eelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@inded where there is a real
substantial basis for it but not if it is merelypasmed or based on mere speculation. A
“real chance” is one that is not remote or insutisdhor a far-fetched possibility. A
person can have a well-founded fear of perseceatvam though the possibility of the
persecution occurring is well below 50 per cent.
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In addition, an applicant must be unableajravilling because of his or her fear, to avail
himself or herself of the protection of his or keuntry or (countries) of nationality or,
if stateless, unable, or unwilling because of hiker fear, to return to his or her
country of former habitual residence.

Whether an applicant is a person to whontralia has protection obligations is to be
assessed upon the facts as they exist when thgales made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

14.

15.

16.

If a person is found not to meet the refugeterion in s.36(2)(a), he or she may
nevertheless meet the criteria for the grant abéegtion visa if he or she is a non-citizen
in Australia to whom the Minister is satisfied Audia has protection obligations because
the Minister has substantial grounds for believingt, as a necessary and foreseeable
consequence of the applicant being removed frontrliesto a receiving country, there is
a real risk that he or she will suffer significdregrm: s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is adtavely defined in s.36(2A): s.5(1). A person

will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or thespn will be subjected to torture; or to
cruel or inhuman treatment or punishment; or toattigg treatment or punishment. ‘Cruel
or inhuman treatment or punishment’, ‘degradingttreent or punishment’, and ‘torture’,
are further defined in s.5(1) of the Act.

There are certain circumstances in whichetisetaken not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an @iréf@e country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant naror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.

CLAIMS AND EVIDENCE

17.

18.

The Tribunal has before it the Departmeiiiesrelating to the applicant The Tribunal
also has had regard to the material referred thdardelegate's decision.

The applicant gave the following informatiarhis application form. He stated that his
name igname deleted: s.431(2)]. He was born on [datetdd] s.431(2)] in Riyadh,
Saudi Arabia. In the event that he was requiredifointerview he would not need an
interpreter and he could speak, read and writeiimglell. He gave his religion as

Islam (Sunni). He stated that he had never markedstated that he was a citizen of
Yemen and had the temporary right to enter inteeside in Saudi Arabia “and won't

be able to enter it later”. He stated that he lested in Jeddah Saudi Arabia. He stated
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that he had been educated for “all 12 years” imldedHe indicated his past
employment as [details deleted: s.431(2)] and fkspooach. In relation to his travel to
Australia, he stated that he travelled on a Yemassport and indicated that he
currently possessed a different Yemeni passport.

Asked why he left Yemen, he stated:
Because of racism in both countries: Saudi Arabth¥emen.

Asked what he feared if he went back to Yigrhe stated (errors in original):
In Yemen, | may be killed because of racism.

In Saudi Arabia, | was born there, | spent myilifé&audi Arabia, | studied there,
total number of years spent in Saudi Arabia is apnumber] years and the
government doesn't allow me to live there permdpamid doesn't allow me to
work. That's racism | can't bear. If | can't wdnkw can | get money? If | don't
gain money, how can | live there?? That's unfdidking into account that | have
never been to my own country (Yemen).

Asked who he feared might harm or mistr@atihhe went back, he stated:

In Yemen, North Yemini people will harm/mistreat fmecause | come from
South Yemen.

In Saudi Arabia, the government won't give me rgits to live permanently and
work because | come from different nationality &mehs born there and lived
there some [number] years

Asked why he thought it would happen to Hilre went back, he stated:

Because it already happened in Saudi Arabia. Inefemmy older brother has
been to Yemen and he faced racism there.

Asked if he thought the authorities of tbatintry could and would protect him if he
went back and if not, why not, he stated:

No because:

1- I'live only temporarily in Saudi Arabia thereforenight be sent out to Yemen
at any time.

2.- I don't even have permission to work.
3.- Everything is for Saudi citizens

Yemen can't protect us because the governmerftikiee!
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[In] November 2011 the applicant submittddtter from the “Agency of Central
Political Security”.The letter was submitted together with an Englesiglage
translation and is set out below:

In the name of Allah, the Compassionate, the Mekcif
To whom it may concern,

We inform you that [name] holding a passport nun{mrmber]), [name]

holding a passport number ([number]) and [namedlingla passport number
([number]) are Yemeni citizens and their lives iardanger if they stay in Yemen
as result of tribal conflicts and revenge thattpetm under the threat of being
killed.

Therefore, we ask you to do what is needed toifatgltheir lives with all the
ease and simplicity.

[Rank and name]
Dated [date]/9/2009

Interview with the delegate

25.

26.

27.

28.

29.

30.

The applicant was interviewed by the dele@jal November 2011. He gave the
following information to the delegate.

His family resides in Saudi Arabia. Theycht#mporary residents’ visas which are
renewable "under the table". His permit was issoddlecember 2010 and will expire
in February 2012.

His father works in a [shop]. The delegaited that a document on the file stated that
his father was a [manager]. The applicant respotidt was his father's sponsor who
would have put that information on the documerthassponsor wanted his father to
renew his visa. His father is not really working foat organisation; he just used the
name to make it look official to obtain a visa reaé& The salary indicated is also not
true.

He has a [details of siblings deleted: 281His brother in Australia has applied for a
subclass 457 visa and he is still waiting for aiglen on that application.

His father has tried to apply for citizeqsim Saudi Arabia. Indeed all his family
members have all tried to obtain citizenship ind#&urabia but none have succeeded.
They (the authorities) never said no but they pester reply and ignore everything.

He went to high school and University in @aArabia. The delegate noted that he had
been employed in Saudi Arabia since June 2007 liatilame to Australia in late 2011
which indicated he could work in Saudi Arabia. ldeponded that he had to work
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illegally. He has not been able to find a spondespite looking for a sponsor including
during his return trips to Saudi Arabia from Ausapa

His temporary residence permit for Saudibdadas a “no work” condition.

The delegate asked the applicant about Yehkhestated that he has never been to
Yemen and he has no family in Yemen. The peopteaergovernment disapprove of
him even though he is the holder of a Yemeni passpbe government in Yemen is a
failure. There is racism against the people in Yieaed it is unfounded in his case
because he holds a Yemeni passport. Once he visg#edemeni consulate in Saudi
Arabia to renew his passport. They would not rehesypassport because they treated
him as a foreigner due to the fact that he was bathhad spent his whole life in Saudi
Arabia.

His older brother went to Yemen in 2003 wiité intention of living there. He was
initially refused (Yemeni) citizenship even though held a Yemeni passport because
he was born and spent his whole life in Saudi Axabiowever, after a struggle, he was
issued with a citizenship card. However, the gonemnt and the people disapproved of
him and told him to leave. He was in the countryd@ouple weeks but couldn't stand
the life there. The delegate suggested that a eaupbks was a very short time for his
brother to have made a judgement about the coud&ryesponded that no one would
give his brother job and people told him to go beckaudi Arabia

His father was born [in] South Yemen.

There is a big difference between North Yeswand South Yemenis in culture, accent
and everything. They hate each other. The northgare Shia and the southerners are
Sunni. Yemen has been unified but the old attitdda®en’t changed.

He has fluent English but that won't help lobtain employment in Yemen-when his
brother attempted to find work in Yemen he was aedwf trying to steal a job from
Yemenis.

If the Saudi authorities find him workirtget will deport him to Yemen.

The delegate noted that his father had vebakel raised a big family in Saudi Arabia.
He responded that the situation has become worse.

The delegate noted the delay between ainvatbruary 2011 and his lodgement of an
application for a protection visa in October 20H2. stated that he had found a sponsor
for an application for a subclass 457 visa — [detdeleted: s.431(2)] — but it did not go
well. His application for the subclass 457 visa wefased in September 2012. The
sponsor advised and that it could not offer hinttinhe work, only part-time work so

he could not qualify for the subclass 457 visattién decided to apply for a protection
visa.

If he was returned to Yemen he would facesm. People will disapprove of him
because he looks and sounds like a Saudi.
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The delegate noted that there was a digtimbetween discrimination and persecution.
The last two times he renewed his visa it was "utige table" because he was told that
given that he is over 18 years of age and he hhd tmther working or studying. His
employer was happy with him and wanted to sponsordut was advised that
businesses must have at least 25% Saudi empldysesponsor would not have
achieved that minimum quota it if it sponsored Biothey gave the job to a Saudi
despite the fact that the Saudi did not have hissind could not speak English.

The delegate suggested that his (the applydather had [number of children deleted:
s.431(2)] in Saudi Arabia and had been succedstuét The applicant responded that
the reason his father had stayed in Saudi Arabsathat he was committed to the Sunni
religion.

[In] March 2012 the delegate decided to refiosgrant the applicant the protection visa.

[In] April 2012 the applicant lodged an apption for review by the Tribunal.

On [a further date in] April 2012 the apphtéodged the following documents with the
Tribunal:

media releases including undated New York Timaslastentitled "New Leader
Faces Threats in the South, "Yemeni Official Pupsiéings Tolls At "Over 2000
Martyrs™ and an untitled article dated 27 Marcii20

a document entitled "Written Arguments” which emdth “Yours faithfully [name]
& [name]” but is not signed by them. The documisrget out below verbatim:

We would like to get information about our proteativisa applications.
In regards to what the case officer has indicatedstated the following:

-That we may be killed in Yemen DESPITE NEVER HA\GNBEEN THERE
m

Well, how does he know that we are going to be B&SPITE NEVER
HAVING BEEN THERE!!!

-And the case officer said that our older brotlefr Yemen because of some
reasons but not limited to these:

1. -He left Yemen because Yemenis have disappro¥bin as a Yemeni by
SAYING "stranger". Because he was born in Saudbfrand lived his entire life
there.

2. -Because he is a southern Yemini, southern Yepesple are mistreated
badly.
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3.-Because he couldn't have had most basics of muiglats. Yemeni people
disapproved of him as a Yemeni, and as we all baea disapproved of as a
Saudi, and we have all been disapproved as a 8sidWHAT ARE WE??7??

-The case officer said that our claims relate dugeheralised violence. He said
it's vauge and unspecific.

Well, we can't just wait to be involved in a spexifiolence or be experienced a
serious harm. We are trying to work something @fofe it’s to late!!

Some additional information:

-we have faced difficulties receiving new Yemensgzorts, our occupation in the
passport is a "a student". The Yemeni consulatectak as we are strangers!!

The Yemeni consulate asked us to bring and eviddérateve are students but the
fact is that we are not students anymore. Theywaidither have to be students
all be sponsored in Saudi Arabia!!!

So the right thing should be said, the case ofiegdl that we are Yemeni
nationals which means we should receive our passpormatter what we are,
students or Sponsored, employed or unemployechbuf €meni consulate still
asks for evidence to receive new passports. Therdfiey don't believe we are
Yemenis nationals.

-We already submitted a paper from Yemeni goverriniestates that our lives
are in danger if we go to Yemen. THIS PAPER CANH IENORED!!

-We are NOT a part of Yemen. We have never beae thée have no family
there. We have Yemeni passports but that does Ne&anrthat we are Yemenis.

We come from where we are appalled which is Saudbia NOT only born, we
have lived our entire lives in Saudi Arabia. Theref Saudi Arabia, is where we
come from!!

if there is anything required please let us know.

[In] July 2012 the Tribunal received frone pplicant a request that the Tribunal
convene a hearing in relation to his brother [MIRRT 1204111 at the same time on
the basis that “my case and his case are the sadnesae got the same claims”.

[In] August 2012 the Tribunal received frdme applicant a number of media releases
including reports entitled "Al Qaeda Is Defeated Bestroyed"”, "Secession calls re-
emerge from South Yemen” (27 January 2012),"YemMélled in southern
secessionist march”, an article in Yemen onlirtedl@ July 2012 The journalist also
talks about the views of southerners, namely tet &ire being mistreated and
discriminated against and an undated articleeam¥&n News with the heading "An
uncertain future".



48. The applicant also lodged a CD-ROM with tlerdg "Reason number 10" written on it

which comprises:

two NATO videos (they are the same) of three misiated forty seconds duration
which briefly describe 10 problems faced by Yemealuding water, poverty,
unemployment, weak government control, the dedinal resources and tourism,
the experience of jihad and Al Qaeda and radieaics. Reason no 10 is entitled “a
country divided” and lasts 32 seconds- it referdisarimination and the Al Houtha
conflict in North Saada.

footage of a news item including protest scenesaaminterview with a separatist and
the Governor of Aden. The journalist talks abow@t $kcessionists and separatists and
the conflict between unionists and separatisteensputh. The journalist also talks
about the views of southerners, namely that theypamg mistreated and
discriminated against. The Governor of Aden talkswa giving more power to local
governors.

The Tribunal Hearing

49.
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A hearing was held [in] August 2012. Imnaelly before the start of the hearing the
applicant provided the following documents:

undated reference from [name and company dele#8i ()] in relation to the
applicant and his brother’s contribution to the caumity as [sports] coaches

character references from [names deleted: s.431(2)]
The applicant gave the following sworn @édence to the Tribunal.

He was born on [date deleted: s.431(2)]ivaéh, Saudi Arabia. His mother and father
were both born in [Yemen] and relocated to Saudibfa in the late 1970s. His father is
now retired but previously worked as a [vocatiotethsl: s.431(2)]. His parents reside
in Jeddah.

He has [detalls in relation to siblings tiesde s.431(2)].

He finished high school in [year deleted34(2)] and first came to Australia in August
2006. He undertook an English language [course$ifomonths. He then returned to
Saudi Arabia for about three and a half years.

He re-entered Australia in June 2010 ancetiadk a further English language [course].
He then undertook a course in TESL (Teaching Ehglsa second language),
graduating in late 2010.

In January 2011 he returned to Saudi Aradmalbout a month. He returned to Australia
in January 2011 and has been working as a part{§pogts coach] since then.
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He is a citizen of Yemen by virtue of thetfthat his parents are citizens. He travelled
on a Yemeni passport. He has never been to Yemen.

57. Asked why he asserted that he was a refligestated that he would face racism and
discrimination in Yemen and Saudi Arabia.

Yemen

58. Asked why he believed that of Yemen, heest#tat in 2003 his older [brother] visited

59.

60.

61.

62.

63.

64.

Yemen to settle there but they (the Yemenis) disamga of him. He stayed for a
couple of weeks and then returned to Saudi Arabtabse of the discrimination he
faced just because of the way he talked and hendcevhich identified him as someone
who had lived in Saudi Arabia. He was called argjer even though he held a Yemeni
passport and this is really offensive. Asked iftamg else happened to his brother, he
stated no.

Racism has increased since unification.dréherners disparage southerners as
immigrants and complain about them. All the natueaburces are in the south.

In 2011 he and his brother applied for naasports at the Yemeni Consulate in Saudi
Arabia but they were not treated properly. The pad<ffice initially called them
strangers and then told that they would not beesdsuth passports unless they were
students. Even though they were no longer studtreg were required to produce

false documents to substantiate that they wereregtistudent or a sponsored employee.
His father’s sponsor fabricated documents thatqueg to show that he was a student.
Saudi Arabia issues temporary residents visashndrie renewable every two years
whilst you are in Saudi Arabia. However, the visastrbe renewed yearly if you live
outside Saudi Arabia.

The Tribunal asked the applicant how hehgofirst passport in 2006. He stated that,
on that occasion, the process was normal.

The Tribunal asked the applicant if he hagfaears other than fears of discrimination
and racism. He stated that that was all.

The Tribunal suggested that the applicdaaabased on his brother’'s experience of a
couple of weeks’ duration nine years ago of pebpliag unkind to him does not give
rise to a well-founded fear of persecution now.stited that the time his brother spent
in Yemen was more like a month. He stated thasnads hatred and that can lead to
harm or the possibility of harm. People in the Yan@onsulate in Saudi Arabia called
them strangers.

The Tribunal asked if he had (other tharbhigher's account of his experiences during
his visit in 2003 and treatment he, the applicgat,from the Yemeni Consulate in
Saudi Arabia) any other basis for his assertiohhkawill face racism in Yemen. He
stated that there are some videos and recentlyig@a@pe killed at Eid so, if he went to
pray in celebration of Eid, it could happen to him.



Saudi Arabia

65.

66.

67.

68.

69.

The applicant stated that he is not a nattiena citizen of Saudi Arabia and does not
have permanent residence there.

He was on a temporary visa which was rennalkery two years when he resided
there and when you travel outside you have to doso& every year to renew the visa.
Since leaving high school renewal of his visa heenbsubject to his providing evidence
that he was a student or sponsored by a Saudidassin

When he returned to Saudi Arabia in 2007 bked as a [details of employment
deleted: s.431(2)] for two years and he askeddtimpany] to sponsor him. It could
not as it did not have a place for him. He doeshao® the right to return to Saudi
Arabia.

The Tribunal asked the applicant why he vi@ak to Saudi Arabia in 2007. He stated
that he had good English and thought he would getoa job there. He got a good job
and asked [the company] for sponsorship but thiexseel, saying that the position
should go to a Saudi.

He returned to Australia in January 2011dtislent visa expired in March 2011 and he
applied for a subclass 457 visa. However, his spocsuld not offer him a full time
position and, as a result, his application forsawas refused in October 2011. He then
applied for the protection visa.

Complementary Protection

70.

71.

72.

73.

The Tribunal suggested that Law no 6 of 188Acerning Yemeni Nationality Art 3
suggested that he was a national of Yemen andabedrdingly, the “receiving
country” for the purposes of assessing if he wailes to complementary protection
was Yemen.

The Tribunal asked the applicant if he wdugdat risk of significant harm in Yemen.
He replied that he wants to stay in Saudi Arabiaheus not eligible to stay. His
brother ([Mr A]) even produced to the Saudi auttiesia piece of paper from Yemen
(referred to in paragraph 24 above) which showatlttiey cannot go to Yemen.

The Tribunal suggested that his claims ofdpéearful of persecution were tenuous
given that he had never been to Yemen and wasdghsrclaims on anecdotal

evidence from his brother and general country mfatton which related to generalised
violence. He replied that it was really offensieebe called a stranger (by the Yemeni
Consulate in Saudi Arabia). The Tribunal suggettatihe had not been treated as a
stranger because they issued a passport to himedgended that he had had to produce
false documents showing that he was a student.

The Tribunal asked the applicant whom hecfgéan Yemen, he stated the North
Yemenis. Asked why he feared the North Yemenistated that they do not recognise
the southerners as legitimate Yemenis. They retfp@doutherners as “immigrants”



and hold the view that there is no place for thewh that all the oil and resources,
which is all located in the South, belong to thetNdemenis.

Delay

74. The Tribunal noted the delay between his arrival lais lodgement of an application for

75.

76.

77.

a protection visa. He responded that he believedst better to apply through the
“proper channels” for a subclass 457 visa thanyafgpla protection visa. The Tribunal
noted that there was a lot of information aboutiasyseekers in the Australian media
and asked the applicant why he did not attend tieecf the Department and ask the
departmental officers about the process of appliongsylum. He replied that he had
the opportunity to apply for a subclass 457 visé la@ had a [sponsor].

The Tribunal observed that, neverthelessibalass 457 visa is only a temporary visa
and has a range of evidentiary requirements andafter four years there were a lot of
further requirements to obtain permanent residddeeeiterated that he had had an
opportunity to be sponsored and pursued that oppibyt

The Tribunal suggested that if he did hafeaa of persecution he would have made
inquiries about a protection visa. The Tribunaledothat there was frequent discussion
of the issue in the media. The Tribunal again askedpplicant why he did not inquire
at the Department of Immigration about the wayaeksprotection. He reiterated that he
had the opportunity to be sponsored and, althoygiot@ction visa was in his mind, it

is a better situation to be sponsored and worlgdar sponsor and then (if that was
unsuccessful) apply for asylum.

[In] September 2012 the Tribunal receivetharacter references from [name deleted:
S.431(2)], the father of a child whom the applidaotches].

FINDINGS AND REASONS

Refugee Convention

78.

The Refugee Convention requires decision nsakedetermine if the applicant has a
well-founded fear of persecution in their countfynationality. The Tribunal must, as a
threshold question, identify the applicant’s coymtf nationality for the purposes of
assessing whether he has a well-founded fear eépetion in their country. Two
possibilities arise: Saudi Arabia and Yemen.

Saudi Arabia

79.

The applicant was born in Saudi Arabia aal$pent his whole life in that country
apart from a brief period in Australia in 2006 andecond period in Australia from
June 2010 until the present time. The applicatedtthat he is not a national or a
citizen of Saudi Arabia and does not have permaresidence there. His parents and
siblings all reside in Saudi Arabia. His fathémias sponsored by a Saudi business.
The rights that attach to the family members’ viasasuncertain. The applicant claims
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that the visa merely conferred the right to templyraeside in Saudi Arabia and was,
and is, required to be renewed every two yearsfuHleer claims that his father had to
demonstrate ongoing sponsorship by a Saudi busiésgurther claims that his visa
status lapsed upon finishing study and that arthéurenewal of his visa status was
dependent upon him either being a full-time studeigaudi Arabia or being sponsored
by a business in Saudi Arabia. He further clainad he was on a temporary visa which
was renewable every two years when he resided &met@vhen you travel outside you
have to come back every year to renew the vis&rAd¢aving high school the renewal

of his visa was subject to his providing evideried he was a student or sponsored by a
Saudi business.

He presented for a medical examination i®student visa and indicated (or it was
indicated on his behalf) that he had presentedopatsso [number deleted: s.431(2)]
which was described as Saudi passport. Howeverement records indicate all
movements were on Yemeni passports- passport nechfeumber deleted: s.431(2)]
and, from 2011, passport numbered [number delstd81(2)]. Accordingly, the
reference to Saudi Arabia must be an error by xaenening doctor.

Yemen

81.

82.

83.

84.

85.

86.

The applicant was born to parents who wegeselves both born in Yemen. They
moved from Yemen to Saudi Arabia and the applieauat his siblings were born in
Saudi Arabia. As indicated above, the applicaphspis whole life in Saudi Arabia
and has not set foot in Yemen.

The applicant insists that the reality id tiia home country is Saudi Arabia and it is
artificial to consider his claims against Yemen.

Whilst the Tribunal agrees that, in the waligircumstances in this case, it may appear
artificial to assess the applicant against Yemas,Tribunal notes that the plain
wording of the Refugee Convention indicates that the country of nationality rather
than the country of residence, irrespective of havg term that residence might have
been, which is the country against which an appticaust be assessed.

The Tribunal notes that assessing natignfalitthe purposes of the Refugees
Convention involves an assessment of a numberctdrfa(identifying the analogous
“receiving country” for the purposes of Complemeyntarotection is made easier by a
definition of that term in the Migration Act — this discussed below).

“Nationality” is a somewhat nebulous term @dot determined merely by reference to
the period of residence in a country or even aishgp of a country. Whilst citizenship
will be a strong indicator of nationality it is ndéterminative.

The Tribunal notes that that the applicamecognized under Yemeni law as a national
of Yemen, had been issued twice with a Yemeni massmd has described himself as
a citizen of Yemen. In light of these circumstag)dbe Tribunal considers that the
applicant’s country of nationality for the purposdéthe Convention is Yemen and



accordingly assesses whether he has a well-foulededf being persecuted for a
Convention reason in that country.

Claims under the Refugee Convention

87.

88.

89.

90.

91.

92.

93.

94.

As indicated above, [in] July 2012 the apgoiit advised the Tribunal, in relation to the
application brought by his brother [Mr A] RRT12041 that “my case and his case are
the same and have got the same clainkwever, whilst there is a large degree of
commonality (their written claims are almost venmaf the Tribunal found that [Mr

A]’s evidence gave rise to a claim based on palitapinion whereas it did not find that
this applicant’s evidence gave rise to a claim dasepolitical opinion. Where the
claims are identical the Tribunal has used the sa&asoning.

The applicant initially made the broad claim thatfaced racism in Yemen from the
North Yemenis, and that there is no state protedtio’emen because Yemen was a
failed state.

The claimed reasons for the claimed feaaofm included the experiences of his older
[brother] during a brief [visit] to Yemen in 200[Bis brother] had faced disapproval
and could not get a job. A further reason for ke fof racism in Yemen was his own
experience with the Yemeni consulate in Saudi Axatdien he (the applicant) applied
to renew his passport in 2011. The officials forbed to adduce evidence of Yemeni
citizenship despite the fact that he already had & emeni passport. The applicant
also referred to country information about the e@grnetween North Yemenis and
South Yemenis in support of his claimed fear ofstaic

In the hearing before the Tribunal the agitaeiterated his concerns about racism. He
again referred to the 2003 visit by his older beotto Yemen, his (the applicant’s) 2011
passport problems and country information includingntry information in relation to
recent events in Yemen.

The Tribunal has had some difficulty in idBmtg the Convention grounds raised by
the applicant’s evidence.

As indicated above, the Convention groundhiide race, religion, nationality,
membership of a particular social group or polltmainion.

The applicant referred to nationality: “tj@ernment won't give me my rights to live
permanently and work because | come from diffenatibnality”. However, this was in
the context of Saudi Arabia which, for reasonsaalyeindicated above, is not the
“Country of Nationality” against which to assess tpplicant’s claimed fear of
persecution.

The applicant referred to “Racism”. “Racisostensibly invokes the convention ground
of “Race” but the applicant did not indicate whate he belonged to and how his race
would attract a well-founded fear of persecutionder "ethnic group” on his protection
visa application form, he indicated "Yemen" but dat indicate what, if any, race he



belonged to. In considering if there has been e-based claim the Tribunal noted that
there would not appear to be any evidence or cidiaracial differentiation between
with the putative racist (North Yemenis who areti@$o southerners and Yemenis in
general who resent people who have not lived in &@nand the would-be victim (the
applicant). It is not clear on the evidence befgrihat the applicant has a well-
founded fear of persecution by reason of his race.

95. The Tribunal considers that the applicargfsrence to racism, despite being couched
in terms of race was, in substance, an invocatidtheoConvention nexus of Particular
Social Group. Possible Particular Social Grouphioe:

* South Yemenis (including persons who never liventétbut whose families originate
from there) who have been and will be persecuteddiyh Yemenis

» South Yemenis who have spent their lives outsidea&fewho will be persecuted by
Yemenis as “strangers”

* Yemeni nationals who have resided in Saudi Arabth“ook and sound” like
Saudis, who will be persecuted by Yemenis as “ges{

96. The Tribunal would have some reservatiomsubinding that any of these groups
implicitly raised by the applicant as particulacisb groups in fact constitute a
"particular social group" as that term has beenidated through the case law.

97. The Tribunal nevertheless proceeds for thipgses of the analysis on the assumption
that these groups constitute particular social gsou

98. As indicated above, to establish the welkfied-ness of his claimed fear of persecution
the applicant relies the experiences of his oldethier during a visit to Yemen in 2003,
his own experiences with the Yemini consulate indb&rabia in 2011, a letter
received the Yemini government and country infoiorat

The 2003 visit by his older brother to Yemen

99. In relation to the 2003 visit by his oldeotirer to Yemen, the Tribunal notes that no
statement from [his brother] was submitted but las gaid to have experienced societal
disapproval and a denial of work opportunities.

100. In relation to the disapproval, whilst unazable disapproval is unpleasant, the
Tribunal is not satisfied on the evidence befotbat the disapproval endured by [his
brother] constituted serious harm. Nor does thbuiral consider that it can be
extrapolated, from disapproval endured by [hishedtfor two or perhaps three weeks
nine years ago, that the applicant would face salasitsapproval if he resided in
Yemen now.

101. In relation to the claim that [his brothedswdiscriminated against when he attempted



102.

to find employment, the Tribunal accepts that aalesf a person’s right to secure a
means of subsistence can constitute persecutiomet, the Tribunal considers that
the attempt by [his brother] of two or three wettkfind employment is not a long
enough period to act as a barometer of entrencisedrdination in the employment
market in Yemen. The Tribunal also considers thatfact that this experience
occurred nine years ago under a different regimekeres its probative value as to
whether it might happen to the applicant.

Furthermore, the claimed denial of the rightvork is not reflected in the 2001
Constitution of Yemen which stipulates that evesméni citizen ‘has the right to
participate in the political, economic, social andtural life of the country’ without
excluding Yemenis who have lived abroad. In addijtihe 2001 Constitution of
Yemen and the Labor Code 1995, does not imposeesiryctions on Yemenis who
have lived abroad to work in Yemen. Article 29 loé tConstitution states that ‘[e]very
citizen has the right to choose the appropriatekvi@r himself within the law’. Article
5 of the Labor Code 1995 states that ‘[w]ork isatural right of every citizen and a
duty for everyone who is capable of working, onblasis of equal conditions,
opportunities, guarantees and rights without disicration on grounds of sex, age, race,
colour, beliefs or language”.

The applicant’s experiences with the Yemeni CortsulaSaudi Arabia in 2011

103.

104.

The Tribunal notes the applicant’s evidehee he obtained his first passport in 2006
without any difficulty but when he applied for @&$éh passport in 2011, he encountered
difficulties. The Tribunal accepts that in 2011rhay have been requested to provide
evidence of his enrolment in a course or his emplayt in a Saudi-sponsored position.

The applicant asserts that at the relevard th 2001 he was neither a student nor a
sponsored employee and to obtain a passport héoveasl to suffer the indignity of
posing as an employee in order to satisfy the Yemwinials at the Yemeni Consulate
in Saudi Arabia. The Tribunal accepts that this Mdwave been frustrating and
unpleasant and that an honest person would feet slisquiet in making false
statements and producing bogus documentation gr ¢odobtain a passport from the
country of which he is a national. However, thétlinal does not regard the
bureaucratic processes or evidentiary requirenfetitsved by the Yemini consulate in
2011 in relation to the applicant’s application éopassport constitutes persecution.

The letter from the Yemeni government

105.

In relation to the letter from the Yemeni govment (see paragraph 24) , the Tribunal
notes that [name deleted: s.431(2)] asserts teadplicant (and his brothers) would, if
they were required to live in Yemen, be expos€the threat of being killed” by
reason of “tribal conflicts and revenge”. In higims the applicant mentioned
problems he would encounter as someone (whoseyfarag) from South Yemen but,
whilst [name deleted: s.431(2)] mentioned “tribahflict”, he did not identify a “tribe”
or “tribal conflict”. Furthermore, neither the &ot of the letter nor the applicant
indicated who would be seeking revenge or why theyld be seeking revenge.



106. The Tribunal also notes that the letter tedi§in] September 2009 i.e. nearly three
years ago and before the removal of the Saleh eegiime Tribunal also notes that the
letter was issued by [name deleted: s.431(2)] ®&bency of the Central Political
Security. [Name deleted: s.431(2)] would, by rand affice, seem to be a high ranking
member of the State machinery and his preparedogssvide a letter of support is
somewhat at odds with the claim that southernaduding those who have never
lived in Yemen but who hail from a family who omgilly lived in south Yemen) are
denied access to State protection.

107. The Tribunal also notes that the applicard'ssport number is [number deleted:
S.431(2)] not, as indicated in [the] letter [numUbeleted: s.431(2)]. Furthermore,
passport [number deleted: s.431(2)] was not istudélte applicant until [a date in]
January 2011 whereas the [letter] is dated [inf&aper 2009. [Name deleted:
s.431(2)] is therefore referring, purportedly [Bgéptember 2009, to a passport —
passport number [number deleted: s.431(2)] (simjmer deleted: s.431(2)]) —which
did not exist until [a date in] January 2011.

108. In any event, given the letter's age and tHalketail and the changes that have taken
place in Yemen since its apparent date of issug $eptember 2009), the Tribunal
does not accept that it establishes that the apyilis personally at risk of acts of
revenge in Yemen as he has never been to Yemisnr{iplausible and has not been
put by the applicant that he might be exposed tacaiof revenge in relation to the
2003 visit to Yemen by his older brother) . Preshipahe letter is intended to
substantiate the applicant’s claim that he faceshgy virtue of hailing from a family
who originally lived in south Yemen and that thertloyemenis are resentful of
southerners. This is discussed below.

Country information

109. In relation to the country information thebLmal notes that in his decision the delegate
referred to the elections held in Yemen for a sssoeto President Ali Abdullah Saleh
on 21 February 2012 which was won (there being onycandidate) by former Vice
President Abdu Rabu Masour Hadi. The delegaterszfdo a report from the
Integrated Regional Information Network of the éditNations which cited the
challenges for the new president including ensustagility and resolving opposition
from rebels in the Saa’'dah and Hajjah governatdsesolving tensions with southern
separatists.

110. The Tribunal also considered the country mfaron provided by the applicant the
Tribunal (see paragraphs 45, 47-48).

111. Interms of a Yemeni citizen’s right to liveYemen, the 2001 Constitution of Yemen
stipulates that every Yemeni citizen ‘has the righparticipate in the political,
economic, social and cultural life of the counts already indicated, according to the
2001 Constitution of Yemen and the Labor Code 188&e are no restrictions on the
right of a Yemeni citizen to work in Yemen. Ar&cP9 of the Constitution states that



‘[e]very citizen has the right to choose the appiaip work for himself within the law’.
Additionally, Article 5 of the Labor Code 1995 s that ‘[w]ork is a natural right of
every citizen and a duty for everyone who is capalblworking, on the basis of equal
conditions, opportunities, guarantees and righteaut discrimination on grounds of
sex, age, race, colour, beliefs or language’.

112. The Tribunal accepts that Yemen is in a sthtermoil. The ouster of Saleh released

long-standing regional grievances in the souttw@éas other religious and tribal
conflicts). The new president recently appointeda head of security and new
governor in the southern province of Aden whickaen by southerners as a step that
could improve their situation in the long-term. Tédave also been increasing tensions
over scarce resources and the rise of radical islam

Well-founded fear of persecution

113.

114.

The Tribunal accepts that it is not incumhegyan an applicant to produce evidence of
past persecution, or even claim past persecutosytistantiate a well- founded fear of
persecution. The Tribunal also accepts that aflyistioeven a single incident of past
persecution in Yemen (as opposed to Yemeni consffiaes abroad) is impossible in
the applicant’s circumstances of never havingaet ih Yemen. The Tribunal
nevertheless considers that none of the mattessddiy the applicant give rise to a well
-founded fear that there is a real chance thagent to Yemen, he would be persecuted
for any of the claimed Convention groun@ghilst accepting that the current
atmosphere in Yemen is highly unstable and theaerisk of generalised violence, the
Tribunal does not consider that the country infararasupports the proposition that
members of the particular social groups mentiorex/a face a well-founded fear of
persecution by reason of their membership of tigoseps.

This disposes of the Tribunal's considerationwhether the applicant is entitled to relief
under the Refugee Convention. The Tribunal nevkasisanakes a passing reference to
the applicant's delay in lodging his applicationgootection. The applicant first arrived
in Australia in 2006 and then returned to with SaArdbia. He re-entered Australia in
June 2010 yet did not apply for protection untiMdmber 2000. His reasons are set out
at paragraphs 75-77 above. However, the appliagdmat attribute the delay to a lack
of a fear under Saleh and a fear only arising whbeacame apparent that Saleh might
be deposed. Whilst he refers to the escalatiamotgnce in recent times, he cites a
long standing problem for southerners. The Tribatsd notes that the applicant is an
educated intelligent man and would have, had ha geeuinely fearful of persecution
in Yemen, made inquiries, if not, in 2006 promptfyon his return to Australia in 2010.
Although the applicant was the holder of a stud#sd that visa was temporary and,
had he been genuinely fearful of persecution in &enme would have made inquiries
about protection. The Tribunal’s finding that thgphcant does not have a well-founded
fear of persecution for a Convention reason isfoeced by the applicant's delay in
lodging his application for protection.

Accumulation



115. The Tribunal has also considered if the apptibias a well- founded fear of persecution
by reason of a combination of his membership ofpiduicular social groups (1) “South
Yemenis (including persons who never lived thereviwose families originate from
there)”, (2) “South Yemenis who have spent the®dioutside Yemen and (3) “Yemeni
nationals who have resided in Saudi Arabia andK'lmad sound” like Saudis. On the
evidence before it, the Tribunal is not satisfieattthe applicant has a well- founded
fear of persecution by reason of a combinationi®hirembership of these particular
social groups.

Complementary Protection
116. The threshold question is to identify the &igog country” for the purposes of
assessing whether the applicant is a person to whgstralia owes complementary
protection obligations.
117. As indicated above, “receiving country” idided by Section 5 of thiligration Act:
receiving country, in relation to a non-citizen,ans:
(@) acountry of which the non-citizen is &iowal; or
(b) if the non-citizen has no country of naibty — the country of
which the non-citizen is an habitual resident;

to be determined solely by reference to the lathefrelevant country.

118. The relevant “law of the relevant countrythe “Law Number 6 of 1990 Concerning
Yemeni Nationality”:

Article (3):
Yemeni nationality shall be enjoyed by:
(a) Whoever is born to a father enjoying this nadidy.

(b) Whoever is born in the Yemen of a mother whlalsthis nationality and a
father whose nationality is unknown or who has abamality.

(c) Whoever is born in the Yemen of a mother whla&his nationality and his
kinship to his father has not been legally esthblis

(d) Whoever is born in the Yemen to un- known pte@md the infant who is
found in the Yemen shall be deemed to be bornaridmen, unless proof to the
contrary thereof is established.

(e) The emigrant who, when leaving the territoryled homeland, was enjoying
Yemeni nationality and has not relinquished sudionality in accordance with
the law and upon an explicit request from him, etemugh he may have acquired
the nationality of the country in which he is doited and in accordance with its



119.

120.

121.

laws.
Article (4):

By Republican Decree and upon the submission oMinéster, Yemen
nationality may be granted in the following cases:

a) Whosoever is born abroad of a mother whdshihis nationality and a
father of unknown nationality or who has no natigpaprovided that he has
made his ordinary domicile in the Yemen in a legétte manner for a period of
ten successive years at least before attaininggbef adulthood and his
application choosing the Yemeni nationality hasnhb&gmitted during one year
from his attaining adulthood.

b) Whosoever is born in the Yemen to foreigrepts, has domiciled there in
until attaining the age of adulthood, is proficienthe Arabic language, of sound
mind, not afflicted with a disablement renderingnka burden upon society, is of
good character and conduct and has not been adjwdtea punishment for
criminal offence or a penalty restricting libeltya crime violating public order
and public morals, unless he has been rehabilitatetiprovided that he submits
an application to en- join Yemeni nationality witha year of attaining adulthood.

c) Whosoever is born in the Yemen to a foréggher also born in the Yemen.
d) Whosoever has rendered to the state okrdle nation a great service.

e) Whosoever belongs to the Yemeni origin whienae applies to obtain
Yemeni nationality after five years elapse overrhaking the Yemen his
domicile, provided that the grand father from taghér's side domicile in the
Yemen is established and he relinquishes beinteceta any other nationality
when he is granted nationality.

As indicated above, the applicant told thdmal that his father was a national of
Yemen. The Tribunal is therefore satisfied thatdpplicant is himself a national of
Yemen by operation of (Article 3).

When asked about the risk he faced in Yemem@pplicant traversed the same claims
he had made in support of his claims for refugatist He asserted that he would face
significant harm by reason of his Saudi accentydpaiforeigner (a stranger) and the
attitude of North Yemenis towards Southern Yemenis.

The Tribunal has considered if:
it has substantial grounds for believing that,

as a necessary and foreseeable consequence pptloaat being removed from
Australia to Yemen



* there is a real risk that he will

» suffer significant harm: A person will be takenhi@ve suffered ‘Significant harm’ vis
if he will be:

0 arbitrarily deprived of his life; or the death p#ypavill be carried out
on him;

0 or he will be subjected to:
= torture;
= cruel or inhuman treatment or punishment; or
» degrading treatment or punishment.

122. On the evidence before it, the Tribunal issatisfied that there is a real risk that the
applicant would face arbitrary deprivation of hfe;lthe death penalty, torture, cruel or
inhuman treatment or punishment or degrading treatror punishment by reason of
his Saudi accent, being a foreigner (a stranget)}lam attitude of North Yemenis
towards Southern Yemenis or a combination of tlobseacteristics or for any other
reason.

The death penalty

123. The Tribunal considers that, far from havisigbstantial grounds for believing that
there is a real risk to the applicant that he balltortured there is no basis for finding
that he will be subjected to the death penalty.

Torture

124. The Tribunal considers that, far from haviaglbistantial grounds for believing that there
is a real risk to the applicant that he will bedoed there is no basis for finding that he
will be subjected to torture.

Cruel or inhuman treatment or punishment or degrading treatment or punishment

125. The applicant asserts that he will be trebsetly but there is no basis for finding that he
will be subjected to cruel or inhuman treatmenpanishment or degrading treatment
or punishment. He declared himself as a citizemi@rprotection visa application form)
and the Yemeni Law of Nationality confers Yemenio@ality on him. Whilst there is
view that southern Yemenis are marginalised, neyssive evidence was presented of
the forms that marginalisation took on or that angh marginalisation would amount
to cruel or inhuman treatment or punishment or @#igg treatment or punishment.

Arbitrary deprivation of hislife



126. Given the turmoil in Yemen it is possibletttiee applicant could be killed but the
Tribunal does not consider that there is a reklafghat happening. Even if the
Tribunal were prepared to accept that (which rtag) the applicant faced a real risk of
the arbitrary deprivation of his life during an break of civil strife or a random act of
violence, this would be a risk that is one facedhgypopulation of the country
generally and not to him personally. This is exeldithy section 36(2B) of the Act.

DECISION

127. The Tribunal affirms the decision not to gr@protection visa to the applicant and makes a
determination that the applicant is not a persomtiom Australia owes complementary
protection obligations.



