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Lord Justice Richards:

1.

The Secretary of State appeals against a detefonnaif the Asylum and
Immigration Tribunal promulgated on 11 March 20@@which the tribunal allowed,
on Article 8 ECHR grounds, an appeal by KB agdinstSecretary of State’s decision
to make a deportation order in respect of him. Neéard the case the week after
hearing appeals idO (Uganda) and JT (Ivory Coast) v Secretary ofteStar the
Home Departmenin which judgment had been reserved. Becausisshes in those
appeals overlapped with the main issue in the ptesese, we reserved judgment in
this case too. Judgments in the various appealdaing handed down together.
Reference should be made to my judgmend@ (Uganda) and JT (lvory Coast)
[2010] EWCA Civ 10 for the relevant Strasbourg ckse and a general discussion of
it.

KB is a citizen of Trinidad and Tobago who residedre for over twenty two years
of his life before entering the United Kingdom iraMh 1992. He was granted six
months’ leave to remain but thereafter remainethis country illegally for several
years. Between 1993 and mid 1995 he was in aioe#dtip with a Ms Bell-Ford.
Their son, Kyle Bethelmy-Ford, was born on 15 Jaypd895 and is a British citizen.
In May 1997, however, KB married a different womarBritish citizen whom he had
met in 1994. He applied for and was granted aareston of stay as the spouse of a
person resident and settled in the United Kingddte. subsequently applied for, and
in November 2000 was granted, indefinite leaveemain on the same basis. In
November 2002 his wife separated from him as altre$wan affair he had had, but
they were reconciled in late 2004 or early 200% Aligust 2005 KB was convicted of
four counts of possession of controlled drugs amel @unt of possession of a class A
drug with intent to supply, offences which were coitted in September 2004. He
was sentenced to six years’ imprisonment.

On 28 April 2008 he was served with a decisionh®y $ecretary of State to make a
deportation order against him under section 3(%{dhe Immigration Act 1971. His
appeal to the tribunal was dismissed but recorsider was ordered by the
Administrative Court. At the first stage of recaesation a senior immigration judge
found a material error of law in the original trital’'s determination and directed a
fresh hearing at which all issues were to be gelarThe matter was then heard by a
tribunal consisting of Designated Immigration Judd& Lewis and Ms JA Endersby.
In their determination promulgated on 11 March 288y allowed KB’s appeal on
Article 8 grounds.

On the reconsideration the tribunal heard evidérare KB himself, his wife and his

employer, as well as receiving letters and statésnérom others, including a

statement from KB'’s son, Kyle. It also receivedeapert psychological report on the
effect that KB’s deportation would have on KB ansd $on. In its findings of fact, it

said that it accepted the evidence of KB and hisesgises, and went on:

“46. Specifically, we find that, at the date of thearing, and at
all times since their reconciliation in late 20Gtig 2005, and
including his period in prison, the Appellant isdahas been
exercising family life with his wife and that thrgliout his son
Kyle's life, and including again his period in pis the

Appellant has been doing so with Kyle. We findodlsat at the



date of the hearing and for periods before andr dfis
imprisonment, the Appellant has been exercisingapei life,
comprising his employment, his care work for higerfd and
his fostering, with his wife, of children with spatneeds.”

The tribunal then referred to a number of domesdges on the application of Article
8. The relevance of some of the citations may uestionable, but nothing turns on
that because, at the end of para 56, the triburedtdd itself as follows:

“Criteria for determining whether deportation ioportionate
in cases following criminal convictions are set ouBoultif v

Switzerland... andUner v Netherlands... We consider, in
paragraphs 57 to 67, the appeal by reference sethateria.”

And that is just what it proceeded to do, takingum each of the criteria set out in
paras 57 and 58 of the judgmentiner v The Netherland2007) 45 EHRR 14.

Thus, at paras 57-58 of its determination the tréduconsidered “the nature and
seriousness of the offence committed by the apgficat noted that the offence was

regarded by the trial judge as very serious andl thiat KB had an earlier conviction

in March 1999 for possession of drugs. It stated proper weight must be given to
the offence itself, as distinct from the probapilif its being repeated; that the risk of
reoffending was only one aspect of the public ederto be weighed against
compassionate personal circumstances; and that faitters were deterrence and the
view of the Secretary of State, who had specialedige in the administration of

criminal justice and whose assessment of the pulierest must be taken properly
into account and given due weight. The tribundémed to the decision of the

Strasbourg court irant v United KingdonfApplication no. 10606/07, judgment of

8 January 2009), which in its view counsel for K&lrsuccessfully distinguished.

The next criterion considered, at para 59, was féhgth of the applicant’s stay in the
country from which he or she is to be expelledheTribunal noted that KB had spent
his first twenty two and a half years in Trinidaadal obago and had then been in the
United Kingdom for approaching seventeen yearstHerfirst six without leave and
for three years in prison.

At para 60 the tribunal considered “the time eldpsace the offence was committed
and the applicant’s conduct during that period stated that the offence was
committed in September 2004. After that KB hadradsed the issues which led to
his wife’s separation from him and had attaine@@nciliation with her. During his
imprisonment his conduct was impeccable. Sincerélisase he had made every
effort to rehabilitate himself. In prison and se@ygently he remained entirely free of
drugs.

At paras 61-64, the tribunal considered in turre“ttationalities of the various persons
concerned” (KB was a citizen of Trinidad and Tobalis wife, her family and his
son were all British citizens), “the applicant’srfdy situation, such as the length of
the marriage and other factors expressing the tefeaess of a couple’s life” (the
marriage had subsisted, with a period of separatbnsome two years, for
approaching twelve years), and “whether the spéussv about the offence at the



10.

11.

12.

13.

time when he or she entered into a family relatipis(the offence was committed
some seven years after the marriage).

The tribunal turned next, at para 65, to “the ssmess of the difficulties which the

spouse is likely to encounter in the country tockhihe applicant is to be expelled”.

It concluded that for the reasons given in the wifvidence, which was accepted,
“on a balanced judgment in the light of all the em&tl facts ... she cannot reasonably
be expected to follow her husband to Trinidad aadafo”.

Turning at para 66 to “the best interests and veeillp of the children, in particular the
seriousness of the difficulties which any childrefi the applicant are likely to
encounter in the country to which the applicantoidbe expelled”, the tribunal gave
careful consideration to the position of Kyle.fdund, particularly in the light of the
expert evidence, that the effect upon him of KB&pakrtation would be devastating.
Kyle himself had no connection with Trinidad ando&go and “living as he does with
his mother, a British citizen, and himself a Bhtisitizen, cannot reasonably be
expected to go with his father to Trinidad and Tghaeven were his mother to allow
this, which is very much to be doubted”.

Finally, at para 66, the tribunal considered “tb&dsty of social, cultural and family
ties with the host country and with the countrydefstination”. In relation to KB,
whilst it accepted that he would have difficultiageturning to Trinidad and Tobago,
it did not accept that those difficulties woulddmeserious as claimed.

Having considered each of the relevant criterigum, the tribunal expressed its
overall conclusions as follows:

“68. We summarise. The factors weighing againgt th
Appellant are his conviction for possession of drugth, on
one of the counts, intent to supply, which theltjizdge
regarded as very serious, and to which signifieagight is to
be given; his earlier conviction; and the fact thatoverstayed
in the UK for more than six years. The trial juddiel not
recommend deportation; but in the context of thenical
justice system this fact is neutral.

69. There are weighty factors in the Appellant\gofar. He has
repaired his marriage, and has a meaningful falifdywith his
wife, who cannot reasonably be expected to go \e In
Trinidad and Tobago, and which would therefore emie he
to be deported. He also has a meaningful famiégydiso with
his son, with whom he is consolidating his relasioip after his
period in prison and who, at the age of fourteeny stands on
the threshold of adolescence. This relationsluip, tould not
be meaningfully maintained if the Appellant werepdeed.
The Appellant’s wife and son are both effectivedytpes to the
appeal, and their interests are to be considekéd. Bethelmy
herself regards Kyle as an integral member of teilf.
Charged and awaiting trial, the Appellant went lalyf to
Trinidad and Tobago for his father’'s funeral, takidyle. He
had the opportunity to stay there, and perhapsetp kKKyle



there, but returned voluntarily to what proved te his
conviction and sentence of six years imprisonmerdé made
sustained efforts in prison and afterwards to réitae

himself, and throughout that period remained friegrogs. His
employer has re-employed him, now as a trainedralam, for

which he hopes to be financially able to train hiiverybody
stood by him during his period in prison — his wifés son, his
employer and even, in a sense, his ex-partner. céllld

conveniently have abandoned him. This fact attésthis

character.

70. The Appellant has succumbed to the temptati@n @ffair
and of recourse to drugs, and has sorely testetbtieeof his
wife. Yet he remains blessed with the love of anaa who,
whilst she would be the first to repudiate any sdekcription,
is of that nobility of character which keeps gocgmalive in
the world. The Appellant is determined not to fieied, and
his wife is confident that he will not. To sepa&rahim
permanently from his wife and son would be a dipprtionate
interference with his right to respect for his fimas well as
his private life. We are therefore required tmwallhis appeal
on Article 8 grounds, which we do.”

14.  Sir Richard Buxton gave permission to appeal ireotd enable the court to consider
whether, as was submitted in the skeleton argunf@nthe Secretary of State,
deportation cases require a different approach fnem-criminal removal cases. In
developing the Secretary of State’s case beforeMusSlater sought to draw the
contrast in this way. First, he referred to whatd_Bingham of Cornhill said i&B
(Kosovo) v Secretary of State for the Home Departrf2g008] UKHL 41, at [12],
about the approach in ordinary removal cases:

“Thus the appellate immigration authority must maiseown
judgment and that judgment will be strongly inflaed by the
particular facts and circumstances of the particoése. The
authority will, of course, take note of factors wainihave, or
have not, weighed with the Strasbourg court. Itl, wor
example, recognise that it will rarely be propartte to uphold
an order for removal of a spouse if there is aeckrsd genuine
bond with the other spouse and that spouse caeasbmnably
be expected to follow the removed spouse to thentcplof
removal, or if the effect of the order is to seaegenuine and
subsisting relationship between parent and ctitldt cases will
not ordinarily raise such stark choices, and thena general
no alternative to making a careful and informedleaton of
the facts of the particular case. The search toard-edged or
bright-line rule to be applied to the generality cdses is
incompatible with the difficult evaluative exerciaich article
8 requires.”

15.  Mr Slater then submitted that deportation cased#dferent because, the prevention
of disorder or crime being in play, greater weighto be given to the Secretary of



16.

17.
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State’s legitimate interest in making suitable d&dmn orders for the public good,
and greater weight must also be given to the cafitin which leads to such
deportation orders being made. He cie(Kenya) v Secretary of State for the Home
Departmen2004] EWCA Civ 1094, at [64]AF (Jamaica) v Secretary of State for
the Home Departmer2009] EWCA Civ 240, at [41], anDS (India) v Secretary of
State for the Home Departmd@009] EWCA Civ 544, at [30], for expressions oéth
potentially decisive effect of serious criminality determining the proportionality of
interference with an applicant’s rights under #&ti8 in a deportation case. He also
cited the Strasbourg deportation cases, in paaticdhur v United Kingdon{2009)
49 EHRR 38as providing further support for a different aggorh in deportation cases from
that in ordinary removal cases.

In my judgment, Mr Slater’s submissions confuse dhestion ofapproachwith the
guestion ofweightto be given to relevant factors. Deportation sa$e not call for a
materially different approach from that requiredadrdinary removal cases. The
issues arise under the same legal framework araviethe same essential question
as to whether, if expulsion would interfere witghis protected by article 8(1), such
interference is proportionate to the legitimate @unsued. What Lord Bingham said
in EB (Kosovoybout the judgment that needs to be made, aboutethe to take note
of the factors which have or have not weighed it Strasbourg court, and about
there being in general no alternative to makingueful and informed evaluation of
the facts of the particular case, is equally aaplie in the context of deportation as in
the context of removal.

The two types of case do, however, generally inv@wdifferent legitimate aim: in
deportation it is the prevention of disorder o in removal it is the maintenance
of effective immigration control. That differen@e aim and therefore of relevant
considerations has to be factored into the analy#isdloes not call for a different
approach, but the presence of additional factodstha weight to be given to them
will affect the balancing exercise. Thus, in tle@text of deportation in pursuit of the
aim of prevention of disorder or crime, a persairiminal offending will be a factor
in favour of removal and may in a particular cagediven great or even decisive
weight, though the actual degree of weight to bdached to it, and whether it is
sufficient to render deportation proportionate,| W#pend both on the seriousness of
the offending and on all the other circumstancethefcase (see, further my judgment
in JO (Uganda) and JT (lvory Coasd} [28]). Lord Bingham’s observation BB
(Kosovo)that “it will rarely be proportionate” to uphold amder for removal where it
severs a genuine relationship with a spouse od clds directed specifically at
removal and may need to be qualified in relatiodéportation, but that is because of
the effect that serious criminal offending can hawethe overall balance rather than
because of any difference of approach.

As to the present case, in my view there was nor evhatsoever in the tribunal’s
approach to KB'’s appeal. The tribunal directedlitsorrectly by reference tdner v
The Netherland§007) 45 EHRR 14, where the relevant criteria deportation case
are set out, and gave careful consideration to eatiose criteria. Its assessment of
the facts is not and could not be challenged. &hsrno error of law in its
consideration of any of the criteria. Matters aight were for the tribunal. It is not
and could not sensibly be contended that the ceimiueached was not reasonably
open to the tribunal in the light of its findings.
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| should deal specifically with three further paimtised in Mr Slater’'s submissions.
First, he stressed that in considering the sereasmof the offending on which the
decision to deport is based the tribunal must taie account, and give appropriate
weight to, the Secretary of State’s own assessmkttie public interest: see, for
example OP (Jamaica) v Secretary of State for the Home Bapnt[2008] EWCA
Civ 440 at [24], andOH (Serbia) v Secretary of State for the Home Dipant
[2008] EWCA Civ 694. The proposition is well supgeal by authority but gets the
Secretary of State nowhere in this case, sinces itlear from para 58 of its
determination that the tribunal had the point welinind and did give proper weight
to the Secretary of State’s view that the offeneege sufficiently serious to warrant
deportation. There is nothing to support Mr Slatsuggestion that the tribunal was
engaged here in a tick-box approach rather thamgjigenuine consideration to the
Secretary of State’s assessment or to other relewatiers. It is also apparent from
the determination as a whole that the tribunalfri@m minimising the seriousness of
KB’s offending, took the view that significant wéighad to be given to it.

Secondly, Mr Slater submitted that, in considetiing seriousness of the difficulties
which KB'’s wife and son were likely to encountergaing with KB to Trinidad and
Tobago, the tribunal ought to have asked itself thére it was “impossible or
exceptionally difficult” for the wife and son to geith him (an expression used in
Onur), rather than whether the wife and son “couldneasonably be expected” to go
with him. He submitted that anything short of irspibility or exceptional difficulty
is not to be taken into account as a factor tellgginst deportation and that the
guestion whether family members could reasonablyekpected to relocate is
appropriate in the context of removal but not gbai¢ation. | would reject that line
of argument. As | have explained in my judgment@ (Uganda) and JT (lvory
Coast) at [14]-[15] and [22]-[26], the Strasbourg cobés not laid down any test of
impossibility or exceptional difficulty. The seusness of the difficulties that the
family would have in relocating must be properlgessed as a whole and taken duly
into account. In asking itself whether KB’s wif@cdachild could reasonably be
expected to go with him to Trinidad and Tobago, ttfiteunal not only followed the
required approach in substance but formulated thestepn in terms that have been
expressly approved by the Court of Appeal in thetext of deportation as well as
removal.

Thirdly, there were points in Mr Slater's submissovhen he appeared to suggest
that, although the tribunal covered all relevactdes, it fell into error by dealing with
some factors more fully than others. If that wae $uggestion, it was misconceived.
There is plainly no requirement to cover all fastat equal length. On the contrary,
the tribunal should deal with each factor at natgelength than is needed in order to
make clear the essential reasoning. The tribupalomched the matter in that way in
this case and is to be commended rather thaniseitidor so doing.

Accordingly, | am of the clear view that the Seargtof State’s appeal should be
dismissed.

Lord Justice Toulson :

23.

| agree.

Lord Justice Mummery :



24. | also agree.



