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JUDGMENT

Introduction

1. By a judgment handed down on 18 July 2008 ([2GD8
HKLRD 752), the Court of Appeal allowed the claino$ the four
applicants in these four sets of proceedings andacdk that their
detentions during the following periods under thatharity of the
Director of Immigration or the Secretary for Segumwere unlawful for
violation of art 5(1) of the Hong Kong Bill of Righ ‘A’ was detained
from 14 June 2006 to 14 September 2006, ie a paidtiree months.
‘AS’ was detained from 14 June 2005 to 29 March7206 a period of
655 days. ‘F was detained from 5 July 2005 to March 2007, a
period of 634 days. ‘YA’ was detained from 25 Cm#o 2006 to 29
March 2007, that is to say, for a period of 156sday

2. The Court is now tasked with the assessmenaiiages for
their unlawful detentions. Each of them claims ibagr ordinary

damages, aggravated damages and exemplary damages.
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3. All applicants were torture claimants under @anvention
Against Torture and Other Cruel, Inhuman or Degrgdireatment or
Punishment (CAT). They were all detained by ththawties pending
verification of their CAT claims pursuant to s 32 the Immigration
Ordinance (Cap 115). The Court of Appeal held it powers to
detain under s 32 pending such verification wevguhunder domestic
law. However, they infringed art 5(1) of the Hokgng Bill of Rights
which requires that detention must not be arbitaamgl the grounds and
procedure for detention must also be certain acdsatble. The Court
of Appeal held that in the absence of a publisheticp as to the
circumstances under which the powers to detainipgrsilich verification
would be exercised, the powers of detention und&2 svere to that
extent contrary to art 5(1) of the Bill of Rights.

4. The detentions in the instant cases were, insetho
circumstances, declared by the Court of Appeal goublawful. The
period of unlawful detention, in each case, commadnfrom the date
when the relevant CAT claim was made and endederday when the
applicant was granted bail or released on his @gognizance. Periods

of detention prior to the making of the CAT claiarg not in issue.

5. It is useful here to summarise the undisputetsfaf each
case.

Case of ‘A’

6. ‘A’ is an Algerian. He was born in Algeria onFébruary

1972 and is now 37 years old. He claims that hé e tortured if
returned to Algeria on account of dealings witHslamic fundamentalist
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group. He came to Hong Kong as a visitor on 6 Mdwer 2003 and
was given permission to remain until 20 November020 On
18 November 2003, before his permission to remgpired, he made an
application to the United Nations High Commissiorier Refugees
(UNHCR) for recognition of his refugee status undiwe High
Commissioner’'s mandate. On the following day,dld the Director of
Immigration about his application and asked fordtiay to be extended,
which was refused. He thus became an overstayer \mant
underground for a lengthy period of time, after #wpiration of his
permission to stay. In the meantime, he pursueccliim for refugee
status with the UNHCR.

7. In February 2006, ‘A’ began to cohabit with amanent
Hong Kong resident in Sheung Wan. On 23 May 2@@6two of them
filed a ‘notice of intended marriage’ with the Mage Registry, giving
notice of their intention to marry each other onJide 2006. Six days
before they were due to get married, ‘A’ was ageédby the police for
overstaying. He was detained by the Director ofmigration on the
same day under s 26(a) of the Immigration Ordingjposver to detain

for inquiry).

8. Whilst being detained under s 32(2A) of the Oadice

(power to detain pending a decision whether to neakemoval order),
‘A’ made a CAT claim on 16 June 2006, more than yw@ars and seven
months after he arrived Hong Kong. On the follayvotay, a removal
order was made against him and he was detaindaebitector pending

his removal pursuant to s 32(3A).
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9. ‘A’ went on a hunger strike on 4 July 2006 totpst against
his detention, possible return to Algeria and saf@m from his fiancée.

After receiving counselling, he resumed eating 0ddly 2006.

10. ‘A’ made requests for release on recognizancéune and
July 2006. They were refused on 6 August 2006heyDirector, regard
having had to his adverse immigration record of ifgvgone

underground and overstayed for two years and semarths and the fact

that the Director intended to remove him as sogpoasible.

11. On 7 September 2006, ‘A’ made an applicatianidave to
apply for judicial review. On 13 September 200éavie was granted
and ‘A’ was granted bail by order of Hartmann J ljasthen was). On

the following day, he was released from detention.

12. In total ‘A’ was detained for a relevant periodl three
months.
13. ‘A’ has since married the woman whom he hadhma to

maurry prior to arrest and detention.

14. On 12 September 2007, the CAT claim of ‘A’ wegected
by the Director of Immigration. On 12 October 200¥ petitioned the
Chief Executive under art 48(13) of the Basic Layaiast the Director’s
refusal of his CAT claim. No decision on the petit has yet been

reached.
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Case of ‘AS’

15. The facts pertaining to the case of ‘AS’ arkewise

uncontroversial. ‘AS’ is a Sri Lankan Tamil. Heasv born on
29 March 1975 and is now 33 years old. His claifeads are that he
will be tortured and even killed by his businesstmers who have
connections with the Government there if he evarrns to Sri Lanka.
Furthermore, by reason of his ethnicity and the¢ taat he has lost his
Sri Lankan identity card, he fears that he willtbaured by the police if
he is returned there.

16. He first entered Hong Kong from Sri Lanka omMarch
2003 using his own passport. He departed on 8iM&@03 and
returned on the following day. He was permitteddmain as a visitor
until 14 March 2003. On 12 March 2003, he appredchthe
Immigration Department for an extension of stay tiwt application was
refused. He did not depart upon the expiry ofgaemission to stay but
went underground. His own passport was given tagent and was
used by another for leaving Hong Kong on 16 MargG3® On 5 May
2003, ‘AS’ departed Hong Kong for the Mainland i@ Wu using a Sri
Lankan passport belonging to his cousin. He wasdoout by the
Mainland authority and returned to Hong Kong. Haswrefused
permission to land but was admitted to hospital rfezdical treatment.
On 9 May 2003, ‘AS’ absconded from custody duriragphitalisation.
He claimed that he later obtained a passport bpamother identity and
went back to Sri Lanka in July 2003.

17. Since 1 January 2004, ‘AS’ travelled to Hongngon a

number of occasions using his own passport. Heaas/ed in Hong



Hit

Kong on 20 September 2004. On 25 September 20@4,was
intercepted by the police when he went to standtgudor his friend and
was handed over to the Immigration Departmentriquiries. He was
then charged with two counts of immigration offen¢eamely, ‘transfer
to another without reasonable excuse a travel dentimnd ‘making a
false representation to an immigration assistaatiy on his conviction,

he was sentenced to 12 months’ imprisonment.

18. On 23 May 2005, three days before he servedisuérm of
Imprisonment, the Secretary for Security made adapon order against
‘AS’. He was detained under s 32(3) following hdsscharge from
prison on 26 May 2005. He was scheduled to be veth@mn 2 June
2005, but that was withheld because he had madgad &id application
three days before to challenge the deportationrordde further made a
CAT claim on 6 June 2005, that is to say, more twamyears and three
months after he first visited Hong Kong.

19. ‘AS’ requested for release on recognizancédbzand 2006.
Those requests were refused on the ground thaghh of his previous
history of being a repeated offender with a reaofcabsconding while
under detention in 2003, there existed a real oiskis absconding and

re-offending.

20. On 25 January 2007, ‘AS’ made an applicatianldave to
apply for judicial review. On 29 March 2007, fiways before the
substantive court hearing, ‘AS’ was released owgeizance. In total,

the relevant period of detention was 655 days.
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21. To complete the story, on 25 May 2007, the d&ame of

Immigration informed ‘AS’ that his CAT claim was fused. He
petitioned the Chief Executive against the refubal, the petition was
rejected on 3 October 2007.

22. ‘AS’ complains about the effect of detentiord arot seeing
daylight. He also complains of the difficulties gétting evidence to

back his claim.

Case of ‘F
23. The case of ‘F’ is also common ground.
24. ‘F’is a Sri Lankan Sinhalese. He was bor&iinLanka on

3 May 1977 and is now 31 years old. His claimeddeare that he will
be tortured and possibly killed by the family ok hdeceased girlfriend
who are Tamil and are connected with influentialitpal figures and

authorities.

25. On 18 April 2005, he was arrested by the pofmethe
offence of failing to carry an identity card andsgicion of overstaying.
He claimed to have entered Hong Kong on 13 Oct@®®2 with his
passport which he had lost on 15 October 2002. adhritted to having
overstayed since 21 October 2002. According to igremion records,
there was a departure record using a passporteimame of ‘F’ on
19 October 2002 but he denied any knowledge of deplarture.

26. ‘F’ was subsequently prosecuted for breachiothndition

of stay by overstaying since 21 October 2002. Haged guilty and
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upon his conviction, he was sentenced to two momtiggrisonment on
28 April 2005.

27. He was discharged from prison one month lateR® May

2005 and was immediately placed under adminiseatetention pending
a decision as to whether a removal order wouldsbaed against him.
On 30 June 2005, a removal order was made agamst tOn the same
day, he was placed under administrative detentiwayant to s 32(3A) of

the Immigration Ordinance pending his removal.

28. On 5 July 2005, ‘F' made a claim under CAT, entinan

two years and nine months after he first enteredg-H¢tong.

29. ‘F’ requested release on recognizance on 1{eB8der 2005,
which was finally rejected on 10 August 2006 afternumber of
interviews, in which information and supporting evals were sought
from ‘F’. The Director considered that there wasigh risk of ‘F

absconding (— his refugee status application haen beejected by
UNHCR on 12 May 2006 at first instance and on 1y 2006 on appeal
and his CAT claim was rejected on 6 March 2006h&e overstayed in
Hong Kong for nearly two and a half years withouty aproof or

document of identity and he had no family connecbto a fixed abode in
Hong Kong), and because he had failed to provideueety for

recognizance and to support his living.

30. On 6 July 2006, ‘F’ went on a hunger strike aeguested

that he be released on recognizance. It lastadifys.
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31. ‘F’ made an application for leave to apply jfiadticial review
on 30 January 2007. Leave was granted on 5 Fgbr2@07. On
29 March 2007, five days before the substantiverihgaof the
application for judicial review, ‘F’ was releaset oecognizance. In

total, the relevant period of detention amounte@34 days.

32. As mentioned, the CAT claim of ‘F’ was refusetd6 March
2006. A petition against the refusal was rejected October 2007.

33. ‘F" makes complaints about his conditions ofedéon and

their effect on him.

Case of ‘YA’

34. Finally, the case of ‘YA'. The undisputed fadre that
‘YA’ is from Togo, West Africa. He is Ewe in ethlmprigin. He was

born on 26 January 1979 and is now 30 years old.

35. His story is that in 2005, a civil war broket daetween

opposing political factions, in one of which ‘YA’ag an active member.
An attempt to arrest him was made in April 2005 hat managed to
escape. Yet his wife was less fortunate; she wastad and tortured.
As a result, ‘YA’ fled to Benin where he registerasl an asylum seeker
with the local UNHCR there. He was granted initrtafugee status.
Unfortunately, according to ‘YA’, due to unrest ween refugees and
locals, fire in the camp destroyed his documentatind he returned to
Togo to obtain a new identification and find a neafe refuge. It was
thus that he boarded a plane to Paris and thermong Hong, arriving on

16 October 2006, with no travel documents. He fira$ detained on
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17 October 2006 when he was refused permissioant ih Hong Kong
as he had no travel documents and his intentiamsafwas doubtful. A
removal order was made against him on 1 Februa@y.20He was, in
the circumstances, detained under different powsrsdetention all

provided in s 32 of the Immigration Ordinance.

36. ‘YA’ raised his CAT claim on 25 October 2006.

37. On 5 December 2006, UNHCR informed the Direthat
claim of “YA’ for refugee status had been rejectexth at first instance

and on appeal and that it had closed his file.

38. In the meantime, ‘YA’ through solicitors and bymself
made repeated requests to the Director of Immmynafor release on
recognizance, which were all refused. The Direataintained that he
had considered the prospect of effecting the remof/aYA’ and his
failure to provide proof or document of identity n@jecting his requests

for release.

39. On 19 March 2007, “YA'’ filed his applicationrfa writ of
habeas corpuand the writ was issued by Hartmann J on 20 Ma@gy 2

‘YA’ was released by the Director on 29 March 2@Bi/recognizance.

40. On 2 June 2008, ‘YA’ was told that his CAT afdnad been
refused.
41. ‘YA’ makes general complaints that the factlefention has

made prosecution of his claim more difficult ands hempeded contact
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with his family overseas. But records show thahbe made a number

of international telephone calls in any event.

General principles

42. It is of help to set out the general princip@sawarding and
guantifying damages for unlawful detention or falsgrisonment by a
servant of the Government. For present purposeg,useful guidelines
can be found in the English Court of Appeal caseThbmpson v
Commissioner of Police of the Metropdli©998] QB 498. The earlier
decision of Patrick Chan J (as he then was) inllenamese refugee
case ofPham Van Ngo v Attorney GenerddCA 4895/1990 (30 July

1993) also contains valuable discussion on theaaekeprinciples.

43. In Thompsonwhich comprised two actions, the plaintiff in
the first action suffered from false imprisonmenihdamalicious
prosecution in the hands of police officers. Sha&ned damages,
including aggravated damages and exemplary damadée plaintiff in
the second action claimed damages against a nuoflq@lice officers
for wrongful arrest, false imprisonment and assauBoth actions were
tried before a judge sitting with a jury. On apdeam the awards made,
the Court of Appeal took the opportunity to giveaaiked guidelines on
the additional directions that should be given isumming up on the

issue of damages for the benefit of the jury.

44, Lord Woolf MR (as he then was) began by expigirthe
basics and by suggesting some standard figureggisg! to 516):

(1) ... Save in exceptional situations such dgesaare
only awarded as compensation and are intendednipeasate
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the plaintiff for any injury or damage which he hasdfered.
They are not intended to punish the defendant.

(2) As the law stands at present compensatory
damages are of two types. (a) Ordinary damageshwiie
would suggest should be described as basic, arabivavated
damages. Aggravated damages can only be awarded tintey
are claimed by the plaintiff and where there argragating
features about the defendant’s conduct which pistié award
of aggravated damages.

3) The jury should be told that the basic dgesawill
depend on the circumstances and the degree of &isfiered
by the plaintiff. But they should be provided witan
appropriate bracket to use as a starting point. ...

(5) In a straightforward case of wrongful atrasd
imprisonment the starting point is likely to be ab&500 for
the first hour during which the plaintiff has bedeprived of
his or her liberty. After the first hour an addrtad sum is to be
awarded, but that sum should be on a reducing scakes to
keep the damages proportionate with those payahperisonal
injury cases and because the plaintiff is entittedhave a
higher rate of compensation for the initial shodk being
arrested. As a guideline we consider, for examphat a
plaintiff who has been wrongly kept in custody &4 hours
should for this alone normally be regarded as ledtito an
award of about £3,000. For subsequent days thg g will
be on a progressively reducing scale. ...

(7) The figures which we have identified so fae
provided to assist the Judge in determining theKkatawithin
which the jury should be invited to place their advaWe
appreciate, however, that circumstances can vemnalically
from case to case and that these and the subsefigergs
which we provide are not intended to be applied ain
mechanistic manner.”

His Lordship then explained the possible awarf

aggravated damages (at page 516):

“ (8 If the case is one in which aggravated dges are
claimed and could be appropriately awarded, theiraabf
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aggravated damages should be explained to the §fugh
damages can be awarded where there are aggratesinges
about the case which would result in the plaimdt receiving
sufficient compensation for the injury sufferedtife award
were restricted to a basic award. Aggravating festucan
include humiliating circumstances at the time akstr or any
conduct of those responsible for the arrest orpitusecution
which shows that they had behaved in a high handsdlting,
malicious or oppressive manner either in relatorhe arrest
or imprisonment or in conducting the prosecutidggravating
features can also include the way the litigation &mal are
conducted. ...

(9) The jury should then be told that if theynsider
the case is one for the award of damages other Iiagic
damages then they should usually make a separatel dor
each category. (This is contrary to the preseattmre but in
our view will result in greater transparency ash® make up of
the award.)

(10) We consider that where it is appropriatetward
aggravated damages the figure is unlikely to be kan a
£1,000. We do not think it is possible to indicateprecise
arithmetical relationship between basic damages and
aggravated damages because the circumstancesawilfrom
case to case. In the ordinary way, however, we avodt
expect the aggravated damages to be as much astheibasic
damages except perhaps where, on the particulas, fdwe
basic damages are modest.

(12) It should be strongly emphasised to thg phat
the total figure for basic and aggravated damagpesild not
exceed what they consider is fair compensationtherinjury
which the plaintiff has suffered. It should alsoebglained that
if aggravated damages are awarded such damagasghtho
compensatory are not intended as a punishment,invifact
contain a penal element as far as the defendanhiserned.”

Finally, Lord Woolf turned to exemplary damagés

pages 516 to 517):

“ (12) Finally the jury should be told in a casdere
exemplary damages are claimed and the Judge comgiu
there is evidence to support such a claim, thaighat is not
normally possible to award damages with the objett
punishing the defendant, exceptionally this is pmeswhere
there has been conduct, including oppressive oitramnp
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behaviour, by police officers which deserves theepxional
remedy of exemplary damages. It should be explainethe
jury: (a) that if the jury are awarding aggravatizanages these
damages will have already provided compensation tier
injury suffered by the plaintiff as a result of tbppressive and
insulting behaviour of the police officer and, iitably, a
measure of punishment from the defendant's poinviedv;
(b) that exemplary damages should be awarded ifpbly if,
they consider that the compensation awarded by afdyasic
and aggravated damages is in the circumstancesadequate
punishment for the defendants; (c) that an awarelxemplary
damages is in effect a windfall for the plaintifhca where
damages will be payable out of police funds, tha swvarded
may not be available to be expended by the pohca way
which would benefit the public (This guidance wouldt be
appropriate if the claim were to be met by insyrgd) that the
sum awarded by way of exemplary damages should be
sufficient to mark the jury's disapproval of thepogssive or
arbitrary behaviour but should be no more thareuired for
this purpose.

(13) Where exemplary damages are appropriatedtes
unlikely to be less than £5,000. Otherwise the eagzobably
not one which justifies an award of exemplary dagsagt all.
In this class of action the conduct must be pddity
deserving of condemnation for an award of as mgci2&%,000
to be justified and the figure of £50,000 shouldrégarded as
the absolute maximum, involving directly officer§ at least
the rank of superintendent.

(14) In an appropriate case the jury should aks told
that even though the plaintiff succeeds on liapilany
improper conduct of which they find him guilty ceeduce or
even eliminate any award of aggravated or exempulangages
if the jury consider that this conduct caused amtgbuted to
the behaviour complained of.”

47. The earlier local case #tham Van Ngoconcerned four
Vietnamese boat people (amongst a group of 113) avheed in Hong
Kong waters from Vietnam by a vessel, which washbad want of
repair. The majority of the boat people were idieg to travel to Japan
where they hoped to become refugees either perrtignen for

resettlement elsewhere. They accepted the offen the Government
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for food and water and repair of their vessel. was in those
circumstances that they were taken to a receptenire where they
disembarked and were processed by officers of tmeidration
Department. They were subsequently moved to antietecentre and
they were detained until 12 November 1990 when & ofr habeas
corpus was granted by a judge. In the meantime, the eVesms
destroyed by the Government, which took the vievat tht was
economically unviable to repair the vessel. Insthaircumstances, the
refugees were, as it were, stuck in Hong Kong,rtbeginal hope of
travelling to Japan having been dashed by the w#gin of their vessel.
It was held by the Court that their detention wakwful for a technical
reason. In fact, there existed alternative stayupsovisions by which
the refugees could have been lawfully detained anddiKong. The
judgment of Patrick Chan J dealt with, amongst othimgs, their claim
for damages for false imprisonment. At pages 80208 of the lengthy
judgment, the learned judge started with a birgs aew of the position
in relation to false imprisonment:
False imprisonment is of course actionable pewghout
proof of damage. A plaintiff is, however, alwaystied to
recover damages. The general principles regardinch

damages are clearly set out in Halsbury’s Laws rafl&nd, £
Edition, Volume 45, paragraph 1337:

‘In an action for false imprisonment the plainigfentitled

to recover general damages for the imprisonmente H
may also recover, by way of special damages,
compensation for any loss which he has incurratipagh

it is possible that to be recoverable such losstnines
reasonably foreseeable. He may rely in aggravatidhe
general damages on the circumstances attending the
imprisonment and on any facts in the conduct of the
defendant at the time of or before or after therisgmment
which show malice.’

In addition, ‘exemplary damages may be awardeskitain
circumstances’. (See Note 4 in paragraph 1337)’
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There are thus three types or heads of damaget \ahe
recoverable: first, ordinary damages which in anmaircase
consist of general damages and special damagesndec
aggravated damages; and third, exemplary damadake
special damages, aggravated damages and exemplaggds
must be expressly pleaded. However, while spetdaatages
are almost invariably awarded as a separate ir@moist cases,
the court usually gives a single award of damagbglwis
sometimes said to include an element of aggravdaedages
and/or exemplary damages.

Both ordinary damages and aggravated damages are
compensatory in nature while exemplary damagepuanéive.
As Lord Reid put it in Brown v Cassell & Compan$9[2] 2
WLR 645 at 685G, for compensatory damages, thet coust
consider how much the plaintiff ought to receiveewdas in
assessing punitive damages, it must consider howhntioe
defendant ought to pay. They are not necessdrdysame.
The factors relevant to an award of ordinary darsage
aggravated damages and exemplary damages are samewh
different. For ordinary damages, the court lookswdat
damage has been done to the plaintiff because eoffdlse
imprisonment. For aggravated damages, the cokefstato
account the conduct of the defendant. As to exampl
damages, the court is to decide whether it is acgd0 punish
and deter the defendant. In that case the deféadamduct
is also to be looked at. Hence confusion may aaisg has
indeed arisen between aggravated and exemplary gésmma
previous cases, both prior to as well as after 1®6én the
case of Rookes v Barnard [1964] AC 1129 was decigethe
House of Lords.”

The learned judge then dealt with compensatiaipages

first (at pp 304-305):

“  For ordinary damages, the relevant factors wihighcourt
would consider are set out in_McGregor on Damadé¥,
edition, paragraphs 1619 and 1620:

‘... generally it is not a pecuniary loss but a losdighity
and the like, and is left much to the jury’s digie. The
principal heads of damages would appear to be\irtjr
liberty i.e. the loss of time considered primaribpm a
non-pecuniary viewpoint, and the injury to feelings. the
indignity, mental suffering, disgrace and humilaatj with
any attendant loss of social status. This will bé#
included in the general damages which are usually
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awarded in these cases: no breakdown appears in the
cases.’

‘In addition there may be recovery for any resultan
physical injury, illness or discomfort, as wheree th
imprisonment has a deleterious effect on the pfémt
health. ... Also damages may be given for any injuary
reputation, for, as Lawrence L.J. said_in WalteklNools,

‘a false imprisonment does not merely affect a man’
liberty; it also affects his reputation.”

‘Any pecuniary loss which is not too remote is nezm@ble.
Pecuniary losses fall into two categories in theesa In
the first place, that any loss of general business
employment is recoverable would seem to follow from
Childs v Lewis, ... In the second place, a feW't@ntury
cases showed that the plaintiff's costs incurred in
procuring his discharge from the imprisonment ma&y b
recoverable as damages.’

Apart from these considerations, other factorhsag the
manner of the false imprisonment and the conducthef
defendants are also relevant as they may leadgi@eation or
mitigation of the damage. Aggravating factors noai for a
bigger award while on the other hand, mitigatingtdas may
result in a reduction of the award. As for aggtadadamages,
the relevant considerations are as follows:

‘... the court may take into account the defendant's
motives, conduct and manner of commiting the tod,a
where these have aggravated the plaintiff’'s damage
injuring his proper feelings or dignity and pride,
aggravated damages may be awarded. The defendant
may have acted with malevolence or spite or behaved
high-handed, malicious, insulting or aggressive mean
The court may consider the defendant’s conductoughe
conclusion of the trial, including what he or hisuasel
may have said at the time.’ __(Halsbury’s Laws ogand,

4" Edition, paragraph 1189)

‘That case (Walter v Alltools [1944] 61 T.L.R.3@nd the
earlier one of Warwick v Foulkes as interpretedrefre
establish that, where the false imprisonment hasnbe
brought about by the defendant preferring a chaggenst
the plaintiff, any evidence tending to show thak th
defendant is preserving in the charge is evidenhehw
may be given for the purpose of aggravating theatgs.
By implication, they establish the converse propasithat
the defendant is entitled to give evidence in maiign of
damages tending to show that he has withdrawnhbege
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or has apologise for having made it” (McGregor on
Damages, 1B Edition, paragraph 1623)

As the conduct of the defendant must be takenaotount,
the fact that the defendant has a reasonable aiple cause
to do what he did is clearly a mitigating factoe€swWarwick v
Foulkes, supra). So is the defendant’s bona fedevant in
assessing damages (see Rowcliffe v Murray, Lakkial, Petty
(1842) CAR & M 513).”

49. His Lordship then turned to punitive damagesegemplary
damages) at pp 305-308:

“ The main object of exemplary damages is to purist
deter the defendant. As a result of the House afd’k
decision in_Rookes v Barnard, supra, exemplary d@sna&an
only be awarded in three category of cases. Tileewdnich is
relevant to the present case consists of caseswhere has
been ‘oppressive, arbitrary or [unconstitutionalfien by the
servants of the government’. The rationale beltimsl is, as
Lord Devlin put it (at p.1226), that ‘the servanté the
government are also the servants of the peopletrandse of
their power must always be subordinate to theiy dfiservice’.
Not every case which falls within this category essarily calls
for an award of exemplary damages. The court has a
discretion in dealing with such award. Becaus¢hefnature
of exemplary damages, such an award:

‘comes into play whenever the defendant’s condsct
sufficiently outrageous to merit punishment, as nghi
discloses malice, fraud, cruelty, insolence or tike.’
(McGregor on Damages, 1%dition, paragraph 406)

As Lord Devlin in_Rookes v Barnard, supra, at g8,%aid,
it is only when the sum awarded as compensationcfwmay
include ordinary as well as aggravated damages)adequate
to punish (the defendant) for his outrageous cofhdocmark
(the jury's or the court’s) disapproval of such doot and to
deter him from repeating it’ that it would be apmriate to
award exemplary damages. As to the sort of condith
may justify an award of exemplary damages, differeases
have used different descriptions; ‘arbitrary andrageous’, in
Rookes v Barnard, supra, p.1223; ‘deliberatelyeakiessly or
with malice’, in Kelly v Faulkner, [1973] Northelreland Law
Report 31, at 43, ‘wicked and callous’, in_Mansian
Associated Newspapers Limited, [1965] 1 WLR 1038,G43;
‘monstrous’, in_Guppys (Bridport) Ltd v Brooklind984] 14
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HLR 1, at 26; ‘deliberate, calculated and wilfuy AB and
Others v Southwest Water Services Limited [1992]AK
ER 574, at 584.

As | said, aggravated and exemplary damages aity ea
confused. However, it is important to bear in mitice
different functions of these two heads of damagfes:former
to compensate the plaintiff and the latter to pluisd deter the
defendant. As the learned authors of Salmond angtdn on
Tort, 20" edition, at p.518, say, ‘aggravated damages aengi
for conduct which shocks the plaintiff; exemplaanthges for
conduct which shocks the jury, and may serve thefulis
function of deterring others as well as punishimg defendant.’
In my view, therefore, it requires a fairly high giee of
‘culpability’ in the defendant to merit an award exemplary
damages. Afterall, it is aimed at punishing hint fuch
conduct as well as deterring him from repeating it.

In the cases where exemplary damages were awatded,
courts did not, usually, make separate awards. loBagfigure
was given which was said to include ordinary, agated
and/or exemplary damages, if any. There are aefa@gptions
such as_Broome v Cassell and Company, supra, waere
separate award for exemplary damages was made.seThe
were jury awards which were the results of direwigiven by
the trial judges pursuant to a remark made by Ledlin in
Rookes v Barnard, that by doing so some costs nhigltaved
upon a retrial. | have some reservation as to ‘fiactice’,
certainly in the case of a trial without a jury.”

Finally, the learned judge made useful obsemsaton the

approach advocated by counsel (at@g309):

It was suggested to me in submission that in mglan
award for damages, | could use a ‘going rate’ facheday of
false imprisonment and work out the total award. ...

This submission sounds attractive but | do natkhi can
be sustained. It is precisely because of the réifiees in
circumstances, both general as well as specifidaipeng to
the injured parties that require individual assessnby the
court and merit different awards to be made in eade. The
variations in these cases may be so large thahibt only futile
but dangerous to set a so-called minimum awarddss of
liberty. 1 know of no precedent, in fact Counselsaunable to
refer me to any case, in which this approach waptad. It
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would be almost impossible to arrive at such a oategure at
any point in time in any given case.

The same reasons apply to the ‘going-rate’ approadhe
variants are so many and divergent that any ratédamot only
be unreliable but may also work out to be most unfa
| notice that this had been expressly disapproved &elly v
Faulkner, supra. This approach was also discuastbe Lunt
case, but was not accepted. | do not proposedpteaich a
course in the present case.”

51. It is also useful to mentidR v Governor of Brockhill Prison,
Ex parte EvangNo 2) [1999] QB 1403 (CA), which was affirmed on
appeal: [2001] 2 AC 19. This case concerned aatuatation by the
prison governor of the release date of a prisowhip as a result was
released 59 days after she should have been. dime & Appeal raised
the trial judge’s basic award of £2,000 to £5,004 the House of Lords
upheld the Court of Appeal’s increase: [2001] 2 A€, 39G to 40C.
Lord Woolf MR apparently accepted that in an awafddamages for
false imprisonment, leaving aside the question ggravated damages
and exemplary damages, there are two elements:fitbe being
compensation for loss of liberty and the secondhddhe damage to
reputation, humiliation, shock, injury to feelingsd so on which can
result from the loss of liberty (p 1060A to B). Ythis interesting to
note is that the judge went on to agree with tred fndge below that in
the instant case, as a result of the period thentgfawas lawfully
imprisoned, she would have already made the negeasgustments to
serving a prison sentence. Indeed she was somebpehad been
properly sentenced to a term of two years’ impnmsent for serious
criminal offending and she had no reason to thimkt tshe was not
perfectly properly incarcerated. That being thee¢dhe judge held that
the second element mentioned above, namely the gdatoareputation,
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humiliation, shock, injury to feelings and so omasaabsent in the case
(p 1060B to E).

52.

Finally, Lord Woolf specifically approved th@moach of

the trial judge not to propose an amount for eagtraeday of

imprisonment but rather to adopt a global approadfhe Master of the

Rolls recognised it would be possible to work oudlaly, weekly or

monthly figure from the increased award of £5,000the extra 59 days

of wrongful imprisonment but such an exercise wascaliraged
(p 1060E-G). The judge emphasised that:

“No two cases are the same. The shorter the pémmthrger
can be the pro rata rate. The longer the perieddtver the
pro rata rate. The length of sentence lawfully osgd is
clearly similarly significant.” (p 1060G)

Summary of position in present case

53.

Drawing the threads together, the positiotedresent case

may be summarised as follows:

(1)

(2)

3)

The present case concerns claims for ordind@gsi¢)
damages, aggravated damages and exemplary damages.

As regards ordinary damages, no pecuniary aciap
damages are claimed. Only non-pecuniary damages ar
claimed.

There are two elements to the claim for nondpey
damages, namely, first, compensation for lossbafrty; and
secondly, damage to reputation, humiliation, shagkyy to
feelings and so on which can result from the Iddierty.
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As regards the first element, unlike the posiin Pham Van
Ngo where there was available to the Government lat al
times an alternative regime whereby the Vietnaniesat
people could have been lawfully detained, there was
alternative lawful procedure available to the Dioewr the
Secretary to detain the four applicants, in theenbs of a
certain and accessible policy on the exercise@pthwers to
detain, which did not come into existence untilQ&tober
2008. The present case is therefore not a cas¢echnical
breach and the assessment of damages must take into
account each applicant’s loss of liberty as such.

The victim’s quality of life or liberty, duringhe period of
unlawful detention, must be a relevant factor tarbe mind.

If the quality of liberty is anything less than [futhat fact
must be reflected in the assessment. Thus for the
applicants, even if they had been released on theim
recognizance after making the CAT claims, they waailll
have been persons without any legal right to stay lave
permanently, or even indefinitely in Hong Kong, sdu the
extent that pending the verification of their CA&ims, they
could not be returned to the places where, accgridirtheir
claims, torture might take place. In fact, themswothing

to prevent the Government from removing them totlaero
country or place where no apprehended torture witakd
place, even before the CAT claims could be verifieBut
other than that, the applicants would have beeitlezhto
stay and live as free persons in Hong Kong pendinay
verification of their claims. These are relevant
considerations to bear in mind in considering tlrst f
element.
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As regards the second element, namely, damage 't
reputation, humiliation, shock, injury to feelingad so on,
both in the case of ‘AS’ and that of ‘F’, their dations
followed immediately after their release from ingmmment

for offences that they were lawfully convicted ohda
sentenced to imprisonment for. In the case of /A%’ had
been in lawful custody since the date of his arrest
(25 September 2004) until he was discharged frasopron

26 May 2005. It was a lengthy period of lawful etgton.

So far as he is concerned, the second element for
compensation is absent or almost absent, as=peparte
Evans (No 2) As regards ‘F’, he had been in lawful
custody since the date of his arrest on 18 Apt@=320ntil his
discharge from prison on 28 May 2005. The peridd o
lawful detention was relatively short and the offen
involved minor. | will not say that the second et is
wholly absent in his case. But, as compared vinéhdther
two applicants (‘A'and ‘YA), it is of reduced sigficance.

Regarding damage to reputation, humiliatiorgcgh injury
to feelings and so on, this must, to a substaeti&nt, be
subjective and dependent on individuals and thaitiqular
circumstances. Thus very generally speaking, what
victim's quality or conditions of life had been qirito
detention, what his expectation had been, how Iheeped
his detention (including its lawfulness or othemyishow his
condition of detention, as subjectively experienbgdhim,
compared with life outside if he had not been wifalyg
detained and compared with life before detentiard ao
forth, should be relevant considerations. Butlah is not
to say that there is one law for the rich and fasnaand
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another for those who are without. Nor can thezeohe
measure of damages for people who came from aneatffl
and developed country, and another for those whwealr
from a poor and under-developed place. As general
propositions, they must be wrong in principle.  But
rejection of that does not, putting my point th@est way
round, prevent the court from taking the subjectard
personal circumstances of the victim into accouirt fact,

the court should take them into account.

All four applicants claim aggravated damage&ggravated
damages may be awarded where there are aggravating
features about the case which result in the vichot
receiving sufficient compensation for the injuryffeted if

the award were restricted to a basic award. Cdnduc
pertaining to the Government should therefore kertanto
account.  Factors such as the manner of the false
imprisonment and the conduct of the wrongdoer al@vant

as they may lead to aggravation or mitigation o€ th
damages — insofar as aggravated damages (if any) is
concerned.

Aggravated damages is essentially compensatonature,

but nonetheless contains also a penal elementr ass fthe
wrongful party is concerned, which may affect theesgfion

of whether exemplary damages on top of aggravated
damages should be awarded and if so, the quantutmadf
award: Thompsonat pages 516 to 517, points (11) and (12).

As regards exemplary damages, the law in HKpQg,
unlike some Commonwealth jurisdictions (including
Australia, New Zealand and Canada), has alwaysvieid,
without question, the landmark decision &ookes v
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Barnard [1964] AC 1129, later approved iBroome v
Cassell[1972] AC 1027 (see aldduddus v Chief Constable
of Leicestershire Constabulaf2002] 2 AC 122): see for
instance, Wong Wai Hing v Hui Wei Led2001] 1
HKLRD 736, 758H to | (CA); & Jk 4 #f jF B 4 &
CACV 247/2002 (6 February 2003), paras 22 and 23.

The first category in Lord Devlin’s classiftmn relates to
‘oppressive, arbitrary or unconstitutional condubly
government servants’: at p 1226. It has been thatithe
three epithets (oppressive, arbitrary, unconstitiai) fall to
be read disjunctively:Holden v Chief Constable of
Lancashire [1987] QB 380, 388C-D. However, it is
doubtful whether conduct which is merely ‘unconsdtdnal’
(as, strictly speaking, every unlawful arrest bypalice
officer would be) is in itself sufficient to brinthe case
within the first category: see the reservations’ofchas LJ
(at pages 387H to 388B) and of Sir John Arnold Pagjes
388H to 389A inHolden See also the Northern Ireland
cases ofClinton v Chief Constable of the Royal Ulster
Constabulary[1999] NI 215 andDavey v Chief Constable,
Royal Ulster Constabularjd988] NI 139.

In any event, the doubt seems only to be aglewhen a
judge is sitting with a jury, where the questionvdfether a
claim for exemplary damages should be withdrawmfthe
jury for not falling within the first category atl gassuming
it is the category in question) may arise. Whéee judge
sits alone, such a question is likely to be acaddracause
an award of exemplary damages does not follow
automatically in every case coming within a reldvan
category. The Court will normally look for outrages
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conduct, disclosing malice, fraud, insolence, d¢yuahd the
like, to justify an award for exemplary damagesloldenat
page 389A to B/Cper Sir John Arnold P)Pham Van Ngo,
supra at page 306;McGregor on Damages(17" ed)
para 11-019. In the New Zealand context, wieoekes v
Barnard is not followed and the law on exemplary damages
iIs much more liberal, the Privy Council has helg, &
majority of three to two, that in exceptional arsdter cases,
inadvertently negligent conduct which is so outageas to
call for condemnation and punishment may be sefficto
justify an award of exemplary damages based on the
category of negligence — which is not a recognisaegory

for the award of exemplary damages undRookes v
Barnard A v Bottrill [2003] 1 AC 449. The case, cited by
Mr Dykes SC (Mr Hectar Pun with him) for the apgpints,

is of limited value in this jurisdiction for obvisureasons,
but its emphasis on the rationale of the jurisdictio award
exemplary damages, namely the court’s disapproval o
outrageous conduct (per the majority at page 488 p0)

or the punishment of the defendant for his outrageo
behaviour (per the minority at page 466, para79) i
nonetheless, instructive.

As regards actual figures, although startimgures and
ceilings were suggested Tilhompsoramongst the guidelines
given by the Master of the Rolls, those guidelinvesre
meant for jury trials, and the figures mentionedrave
intended for the benefit of juries (as much as jtatges
sitting alone, of course). In the subsequent ch&x parte
Evans (No 2), suprathe Master of the Rolls specifically
approved the trial judge’s refusal to work on dydeate but
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to adopt a global approach. Any simplistic apphocuse
the global award to work backwards to arrive atadyd
weekly or monthly rate is bound to be erroneousbse the
shorter the period of false imprisonment, the lagj@uld be
the pro rata rate, whereas the longer the pernadiower the
pro rata rateper Lord Woolf in Ex parte Evans (No 2at
page 1060G). In any event, as the learned edibdrs
McGregor have observed, after struggling with the various
figures used by the courts in different cases, AB€00
guideline for the first day is likely to be utilidenly where
the false imprisonment is very short and the sugdes
progressively reducing scale over the next few ddnesuld
be ‘steep’ (para 37-008).

Finally, it must be emphasised that the figusaggested or
actually awarded in the English cases are not ftiijrec
applicable or translatable in this jurisdiction due
differences in social and economic conditions. sThas
been emphasised in personal injury cases Ting-lam v
Leung Kam-ming1980] HKLR 657, 659Chan Wai-tong v
Li Ping-sum[1985] HKLR 176, 180Chan Pui-ki v Leung
OnHKLR 401, 405-407.

Rather, local awards should be looked at. e&lmn it
cannot be overemphasised that no two cases argathe.
Moreover, even in comparable cases, one wouldnstike to
be satisfied that the previous award was appraepraatd
right. It is wrong to use past cases — even lonak — as if
they contained figures set by statutes. Nor dy Hot as
any strict jacket. Their real use, particularly emh
considered collectively, is to provide the Courtthwia
general ‘feel’ of the appropriate amount of awardhe case
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at hand and to act as a cross-check against anificimt
departure, one way or the other, from the prevawards, or,
where it can be observed, the prevailing trend wérds.
To a much lesser extent, general levels of awaradenin
personal injury cases may also be looked at toesassa
very rough and general cross-check. This hasahldaen
mentioned by Lord Woolf iThompsonat page 515E, point

(5).

Observations on past Hong Kong cases

54. Mr Anderson Chow SC for the Director has veeypfully
prepared, together his junior, Ms Grace Chow, arsary, in the form of
a table, of relevant local cases on false imprisamtnmand malicious
prosecution, for general comparison purposes. adtbeen liberally used
by counsel on both sides as well as the Court duangument. | have,
gratefully, taken the liberty to reproduce the ¢abs an annex to this
judgment. | would, where appropriate, make obdema on these past
cases, bearing in mind what | have just said alioeituse of previous

cases in the present assessment.

55. Faridha (2007) is of very peculiar facts. The Indonesian
domestic helper was subjected to hitting, pinchswatching and assault
with objects by her employer. She was falsely isgred in her

employer’'s home, made to sleep on the kitchen flmat had to work

long hours for a prolonged period of four monthdhe award of

$60,000 included aggravated damages. The fadisaincase were, in
short, appalling.
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56. Godagan(2004) has to be read with care. The award of
$200,000 was not primarily for false imprisonmerthe plaintiff having
spent 19 days in prison, but rather for maliciotsspcution which lasted
almost a year, involving an initial conviction atite overturning of the
conviction on appeal. The judge acknowledged thare were no
relevant comparables in Hong Kong, and after refgro the benchmark
figures inThompsoncame to the view that $200,000 was the apprapriat
figure (paras 89 to 91).

57. M5 H#Z (Ma Kwai Chun) (2003) involved unlawful

detention for 12 hours. The judge did not find tia® cases, both
concerning assault by police officers, cited by paaties to be useful
(paras 19 to 21). Apparently, the Court was affedty the award made
by the Court of Appeal idEJL ¥/ g 2%, supra which concerned
the wrongful handcuffing and photographing of theargiff by the ICAC,
where the Court of Appeal awarded damages of $00f60 loss of
dignity (paras 22 and 23). The judge felt that phantiff should get
$50,000 for the 12 hours of wrongful detention thla¢ had experienced
in terms of her loss of dignity and injury to heelings (para 25). On
top, the judge gave $30,000 for aggravated damtagascount not only
for the absence of any apology, but the way thecgdiad maintained,
guite without justification, the lawfulness of teeongful arrest of the
plaintiff in the proceedings (para 28). In my vietwe awards made by
the judge were justified on the peculiar facts ladttcase. It, perhaps,
provides an illustration that for a very short pdrof false imprisonment,
the award can be, relatively speaking, substantihilst for any further
period of unlawful detention, the progressivelyueidg scale should be

very steep.
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58. | do not find the awards madeRham Van Ng@¢1993) to be
on the low side, as was suggested by Mr Hectar fellawing Mr Dykes,
In his submission on the local cases. The Cowntethvas dealing only
with the second element of the award for ordinaayndges, it having
held that there were all along available altermapvovisions whereby the
Government could have made use of to detain laythéé boat people.
Furthermore, at the risk of repeating: it is noprpriate to simply
compare the award in a case where the period sé¢ fahprisonment is
very short with a case where the period goes toymaonths or years, by
reason of the progressively reducing scale. Pothan way, the longer
the period of detention, the less significant teeosid element for the
award of ordinary damages would become after thigaliperiod of
detention; and the sole or major factor determirthrgyamount of award
in such prolonged situation would be the first etaim namely the loss of
liberty. Pham Van Ngo involving a substantial period of false
imprisonment of about 18 months, was wholly conedrwith the second

element.

59. Likewise, the case &Villiam Crawley(1986), involving a
very short period of unlawful detention (2.5 houss)ould be understood
in that light.

60. Yoo Soon-nan{l1976) containsobiter observations on the
award of damages if liability had been establishebthe figure suggested,
inclusive of exemplary damages, of $40,000, badkling, for a technical
breach (pages 718 to 719) involving under 56 hoofrswrongful
detention, would seem to be on the high side, deaming in mind that

one was concerned with a very short period of falggrisonment. It
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was quite out of line with the figures in otherlggircases summarised in
the table. In any event, | have reservations awhether exemplary
damages should be awarded at all, given that dpart the conduct
being ‘unconstitutional’, there seems to have bagnabsence of any

conduct which was outrageous or deserving of pumest.

61. Considering thaChong Yee Shuemas a case decided back
in September 1974, the award of $3,000 for thregs déalse
imprisonment seems understandable enough. In a@uopa with
Yoo Soon-nam very much prefe€Chong Yee Shugewhich were decided

within two years of each other.

62. Finally,Chow Hau Yung1970) confirmed the general level
of award as evidenced lyhong Yee Shuen $7,000 was awarded for
five hours unlawful detention, following a wrongfarrest that was
accompanied by assault and threats made by polfiteers during
detention. Again the case, decided in February18hds to confirm
my view that theobiter figure suggested iMoo Soon-narwas very much
on the high side.

Six specific matters raised by the respondents

63. Mr Chow has urged upon the Court a total of fastors
which are said to be relevant to the award of @adimlamages, as well as
the question of whether aggravated or exemplaryadas should be

awarded on top.

64. First, the applicants’ own conduct in causingubstantially

contributing to their detention. Counsel’s poistassentially that save
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for the case of ‘“YA’, the other three applicant$ lahve committed
criminal acts — overstaying, going undergroundcabding, transferring
to another a travel document, and making a falpeesentation to an
immigration officer. They constituted circumstasgaointing to there
being high risks of absconding and/or re-offendwgjch were reasons
for their detention by the Director and Secretariylr Chow has pointed
out, by way of comparison, that in the majoritycaes concerning CAT

claimants, they were released on recognizance.

65. | accept that so far as the award for ordindaynages is
concerned, the factor mentioned could be relevatité second element.
The more ‘meritorious’, as it were, the detentioalbeit unlawful for a
procedural/institutional flaw, the less grievanke victim may have felt
towards his unlawful detention. But there is aitlito how far this

factor can affect the final figure.

66. | also accept that this is a matter that carafe in fact
should be taken into account in relation to aggevaamages as well as

exemplary damages.

67. It has to be pointed out that although thers atahe time no
accessible policy on how the discretion to detagul be exercised, so
that in terms of art 5(1) of the Hong Kong Bill Rights, the detentions
were ‘arbitrary’, it does not necessarily follovathviewed in light of the

individual merits of each case, the detention wagwicious or ‘arbitrary’

in the general public law sense. On the evidetim¥e were materials
and evidence which tend to justify the Directon'sSecretary’s decisions,

at the level of individual merits, to detain thephpants.
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68. On the facts, | think the case of ‘AS’ was phaipoor,
whereas that of ‘A’ and ‘F’ were relatively bettand indeed similar.
Both were overstayers, the only difference beingt th’ was actually
prosecuted and convicted and sentenced to a gmortaf imprisonment.
| do not accept Mr Chow’s argument in relation YA'. He came to
Hong Kong using an air ticket and boarding passibgaomeone else’s
name and he failed to provide a travel documenotber satisfactory
documents. But bearing in mind that ‘YA’ was clawg to be a
possible target of torture, those facts were bynmeans out of the
ordinary. While | do not suggest that his detemntroust, even at the
level of individual merits, be flawed, so far a® fhresent discussion is
concerned, | do not think the circumstances ofthse would have much
impact on the level of damages that should be awdata him.

69. With the exception of “YA’, the three other #pants all

made their CAT claims very late in the day. Thatld, arguably,
reflect on whether they really had a genuine claifihat certainly
contributed to the suspicion that the Secretarfpioector had regarding
the merits of their claims even before their evahtajection. But so far
as the question of ordinary damages and the se&bmighent are

concerned, | think this is of very marginal relezamnly.

70. Secondly, Mr Chow says that the Director orr&acy had
reasonable and probable cause to detain the apiglieead actedona
fide. | have no doubt that they are matters relevaat tonsideration of
aggravated damages and exemplary damages. Se tla@yaare mirror
iImages of the first point already discussed, | pttieey are relevant to

ordinary damages as well. Beyond that, | do netls®wv the Director’s
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perception of the situation could be relevant ® guantification of the
ordinary damages due to the wronged applicantsis ot relevant to
either of the two elements comprising the awarddi@inary damages.
Moreover, as | have emphasised, so far as the deetament is
concerned, it is the subjective perception of tppliaant which really
matters (provided that this is kept within boundsyhe Director’'s or

Secretary’s own perception of his action is quitelévant.

71. Thirdly, Mr Chow points to the fact that allufoapplicants
had already been held in detention prior to the mencement of the
periods of unlawful detention. | have already dssed this factor
earlier on. It is based oBx parte Evans (No 2which involved a
victim who had served two years’ imprisonment faeaious crime. Of
the four applicants in the present case, the cds®® would be

seriously affected by the principle under discussioTo a much less

extent, the case of ‘F’ would also be affected.

72. Fourthly, Mr Chow has urged the Court to take iaccount
the previous living conditions of the applicants. have already dealt
with this point and do not intend to repeat mysels | say, given the
subjective element built into the second elementmising the award for
ordinary damages, the personal circumstances oajplpécants must be
taken into account, including their previous livingnditions. But as |
have also stressed, there is a limit to it andelssumstances can only

be of limited relevance.

73. Fifthly, Mr Chow says that the applicants hadeygal rights

to work in Hong Kong. This is a quality-of-liberigrgument. It is
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relevant, as a matter of principle, to the firstneént comprising the
award for ordinary damages. However, the righttok, as a matter of
strict law and as a matter of what would actualtlydr happened if there
had been no unlawful detentions and the applidaatsbeen released on
recognizance, is not a straightforward matter. $gleal Shahid v
Secretary for JusticeHCAL 150/2008 & 8/2009, 30 December 2008
(leave application) & 2 March 2009 (substantiverhmeg, Wright J. |
place negligible weight on this matter in the assent.

74. Sixthly, Mr Chow relies on the conditions in iat the
applicants were detained. He says, by referentigetevidence, that the
applicants were allowed to make telephone callbjesti to following
certain procedures and subject to an undertakingato the necessary
charges for international calls. Newspapers weraviged to the
detainees, as were reading materials. They wenadad with adequate
medical treatments where required. There is nceatve medical
evidence that any of the applicants has suffereg physical or
(permanent) psychological injury as a result of tedention. Nor is
there any evidence that they were not well treatédaccept all this is

relevant.

75. On the other hand, | bear in mind that the iappts have
been treated as remanded prisoners, and a relacamn that their life in
prison lacked the structure and the direction ef tbgime that governs
convicted prisoners that requires them to work akavs them to access
vocational and educational opportunities to malkarnttbetter adjusted to
return to civil society. This fact assumes siguifice when the

detention becomes prolonged.



Hit

Several other matters

76. | move on to deal with several matters raisedyeneral.
First, as regards aggravated damages, Mr Dykes isukimat the
applicants were CAT claimants expecting protectiad a fair procedure
for determining their claims, and their detentiocaused them upset
simply because it was arbitrary. It would be frashg in the extreme
for a person to see a similarly circumstanced CAdinant not being
detained. Counsel stresses that it is differemhfthe fact that the lack
of a detention policy amounted to institutional iffefence, a factor

which may engage the jurisdiction to award exenypld@mages (see

below).

77. The second point made by Mr Dykes in suppothefclaim

for aggravated damages is the lack of any apolagythe wrongful

detention.

78. As regards the first point, | take the viewttha a matter of

principle, it is a valid point. However, as a neatbf fact, | do not think
that in the cases of ‘A’, ‘AS’ and ‘F’, they had apg grounds for
complaint, on the merits of their respective casé&diis is particularly so
in the case of ‘AS’, who had been convicted of oées and who had
served a substantial period of imprisonment. [Datgi him on the
ground of risk of absconding or re-offending wasdenstandable —
although unlawful due to the procedural/instituabflaw. To a lesser
extent, ‘A’ and ‘F’ could not complain, they haviggne underground as
overstayers for very substantial periods of tim&he case of ‘YA’ was
more marginal and | agree that he may have feletuat his detention.

He made his CAT claim shortly after arrival, and \was effectively
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detained since arrival until after proceedings waysimenced. On the
other hand, | bear in mind that his identity had lbeen verified. That
would go some way towards justifying the Directat&tention of him.

79. As regards the absence of an apology, | déhnak in itself

it is a sufficient ground for the award of aggradhtiamages. This has
been so held by Patrick Chan J Pham Van Ngo, supraat
pages 322-323 (on the facts of that case) andaiine point was made by
Chung J in f5/£2, supra at para 28.

80. But certainly, it is a matter that should bdestainto account.

81. Secondly, as regards exemplary damages, MrDsklemits
that the detentions were ‘oppressive’, taking etoount the status of the
applicants as torture claimants. He contends dedéntion is never
necessary simply because someone is a CAT claiamahtin the absence
of fast track procedures detention can impede thwestigation and
processing of a claim. Mr Dykes concedes that ‘Afd ‘F’ stand in a

different category because of their past convistion

82. Mr Dykes also submits that the detentions wareitrary’
given the failure to comply with art 5(1) of the pKong Bill of Rights.

83. Mr Dykes further submits that the detentioeatch case was
‘unconstitutional’ because it contravened art 3%thed Basic Law and
art 5(1) of the Hong Kong Bill of Rights.
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84. Mr Dykes complains about the institutional meglon the
part of the authorities to put in place a publishad accessible policy on

detention. This, it is said, justifies the awaf@éwemplary damages.

85. Whilst conceding that no malice or bad faitrswavolved,
Mr Dykes also makes the point that the absencepoliay or a published
and accessible policy in the present case meanthtbauthorities were
guilty of such ‘inadvertently negligent conduct’ iwh was so outrageous
as to call for condemnation and punishment, bearmgmind the
background that back isecretary for Security v Sakthevel Prabakar
(2004) 7 HKCFAR 187, the Court of Final Appeal relckady said that
the Government had a duty to put in place fair praper procedures to
screen the claims of torture claimants. Counsséthdis submission on

the Privy Council case & v Bottrill, supra

86. For the reasons already explained, | do noktthat in the
cases of ‘A’, ‘AS’ and ‘F’, anything oppressive hadppened. At the
level of individual merits, their respective detens were all
understandable, albeit wrong. In the case of “YiAyas more marginal,
but nonetheless, | would hesitate to apply thelladggpressive’ to his
case. The fact that a detention may not evendigigle under general
public law (I am not suggesting that this must haeen the case here)

does not necessarily turn it into one that is opgiwe.

87. The same comments apply to the submission based
arbitrariness, save that again, in the case of ;YiAlis slightly more
arguable (I put it no higher than that) that hideddon was doubly
arbitrary — for want of compliance with art 5(1)tbe Hong Kong Bill of
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Rights and for lack of objectively justifiable gruls even under general

public law.

88. The detentions were no doubt unconstitutiorsafictly
speaking. But | have already discussed this elenmehord Devlin’'s
first category above. In my view, thader se is quite insufficient to
trigger anactualaward for exemplary damages (as opposed to ledveng
guestion to the jury), in the absence of outragemsduct, disclosing
malice, fraud, insolence, cruelty and the like. isThrings one back to

the other arguments raised.

89. As regards the supposed disregard of the Gafufinal
Appeal’s admonition that a fair and proper procedto verify CAT
claims should be put in place, | take the view tletention and screening
of CAT claimants belong to two separate regimesugh there is some
intersection. The power to detain may be exercise@ variety of
circumstances, many of which may have nothing towdih torture
claimants. | do not regard the failure of the Diog or Secretary to
have a published and accessible policy in itseffilful disregard of the
view of the Court of Final Appeal iRrabakar expressed in relation to

CAT claimants.

90. Finally, the marriage plan of ‘A’ was affectdd/ his
detention. The loss should be covered by the awardordinary
damages:R (Hall) v The Independent Assesg@008] EWHC 2758

(admin).
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91. Having dealt with these specific matters, | noave on to
guantify the damages payable to the individualiappts.

Assessment — ‘A’

92. In the case of ‘A’, the period of detention wiaee months.
| have firmly borne in mind the personal circumsts of ‘A’, including
the detention’s effect on his intending marriagehave not forgotten his
hunger strike whilst being detained. There was alsuggestion that he
suffered from some depression during imprisonmemtwhich he had
received treatment. | have borne all this in mimdhich should be

reflected in the award for ordinary damages.

93. | have also taken into account all the mat@issussed

above, insofar as they are relevant to his case.

94. For ordinary damages, | would award $80,000.

95. | do not think a case for aggravated damagesxemplary

damages has been made out.

96. In particular, in relation to exemplary damadeso not find

any outrageous conduct, disclosing malice, fransiplence, cruelty and
the like, in the present case. | specifically cej®ir Dykes’ argument
that inadvertently negligent conduct is sufficieny the facts of the
present case, particularly bearing in mind that Bottrill was an appeal

from New Zealand, where the law is different.
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Assessment - ‘AS’

97. In the case of ‘AS’, the period of wrongful eletion was
lengthy. It comprised a period of 655 days, ors@h.5 months.

98. | have also firmly borne in mind the personatuamstances
peculiar to ‘AS’. Everything | have said abovesofar as it applies to
‘AS’, has been taken into account. Two specifidn are worth

repeating in the case of ‘AS’.  First, the permfdwrongful detention
was preceded by a substantial period of imprisonrf@nconviction of

offences. Secondly, so far as the individual ‘tesf his case was
concerned, it was very poor and there were mone sifficient reasons
to detain him (but for the procedural/institutioflaw). In other words,
the second element for awarding ordinary damages@ very minor if

not negligible role in his case.

99. For ordinary damages | would award $150,000.

100. For similar reasons, | do not think a casether award of

aggravated or exemplary damages has been made out.

Assessment — ‘F’

101. Turning to the case of ‘F’, his personal ainstances have
been firmly borne in mind. Everything said abowesofar as it is
applicable to his case, has been taken into accouitave borne in mind
his hunger strike. His period of wrongful detentiovas likewise
lengthy. It comprised 634 days, or over 20.5 menthl'he period of

wrongful detention was preceded also by a periddwful imprisonment.
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However, the offence involved was relatively mireovd the sentence
short. As explained, the second element for thardwof ordinary

damages has a reduced, but nonetheless some,hedffect

102. There were complaints regarding the conditiohs‘F’
during detention. However, according to the awddaimmigration
record, ‘F’ did receive medical treatment for hypasion and it was
medically confirmed that appropriate treatments baén rendered to
him and his general health condition had been faat@my during his

detention.

103. Taking everything into account, | think an aiveof
$180,000 for ordinary damages is fair.

104. Again, | do not think a case for aggravatedthaiges or
exemplary damages has been made out.

Assessment — ‘YA’

105. Finally, as regards the case of ‘YA, his peed

circumstances have been taken into account. | havdorgotten his
hunger strike and the alleged difficulties of conmeating with his
family back home. His detention involved a peraddl56 days, or over

five months.

106. In my view, an appropriate award for ordindgmages is
$100,000.
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107. | do feel there is a marginal case for therdwsé aggravated
damages, for the reasons explained above. Howsweh, an additional
award is only made if one finds that the awardifasic damages is not
sufficient to cover the matters that might otheemisstify the making of
an additional award. The making of such an aduticaward is the

exception, rather than the rule.

108. In the present case, all things consideréddIthe award of
$100,000 to be quite sufficient as compensatioref@rything that ‘YA’
has gone through, and | decline, therefore, to nasmkadditional award of

aggravated damages or exemplary damages.

Comparison and crosschecking

1009. | wish to say specifically that in making thieove awards,
| have borne in mind the levels of awards in prasiecases, insofar as
they are useful and insofar as the Court agreds twé awards made in

those cases. But as | said, they do not proviglestiitt jacket.

110. The Court has also borne in mind, very geherahd
roughly, the levels of awards made in personalryngases, particularly
the awards for pain, suffering and loss of amesitimder the four
categories of losd:-ee Ting-lam v Leung Kam-mirj@980] HKLR 657.
For a case falling within the bottom end of thei@es injury category,
such as the loss of a limb replaced by a satigfactdificial device (see
p 659), the current level of award would be in tbgion of $460,000 to
$500,000: see for examplEhui Kam Sang v Tao Kee Eng Co HEPI
986/2006, 21 July 2008 (Recorder J Fok SC), pa3e&05Wong Tsan
Ming v Tse Chi MarHCPI 73/2008, 25 August 2008 (Master Levy)
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paras 131-134. As a further comparison, the stgtuttward for
bereavement in a fatal accident case is $150,009 lias remained the
figure since 1997): The Fatal Accidents OrdinariCap(22), s 4(3).

Rejection of simple arithmetical approach

111. For the reasons explained, | reject Mr Punlsmgssion on
the quantification of the applicants’ claims whishessentially based on
daily rates, proportions and straight-line comgates. As has been
mentioned more than once, a global approach isetpreferred to a
rateable approach, and in any event, so far ayg, dadekly or monthly
rates are concerned, these pro rata rates arepoageessively sliding
scale. Applying percentages of discount to the rdwlar ordinary
damages to arrive at figures for aggravated anthphkey damages is not
justified by a careful reading of the authorities)d is in any event
artificial. Ignoring these principles have resdlt& counsel’s figures

being, with respect, wide off the marks.

Outcome

112. Damages payable to ‘A’, ‘AS’, ‘F’ and ‘YA’ ar@assessed at
$80,000, $150,000, $180,000 and $100,000 respéctive

113. Unlike a personal injury claim, no pre-assesgnnterest is
in question:Holtham v The Commissioner of Police for the Mettsp
(CA) (unrep) 25 November 1987.

114. Post-assessment interests will of courseviolltee judgment

rate.



Hit

- 47 -

115. As regard costs, | make a costs onigrthat the costs of the
assessment be paid by the respondent to the ampircaach case, to be
taxed if not agreed. The applicants’ own costs tardoe taxed in

accordance with legal aid regulations.

116. | thank counsel for their assistance.

(Andrew Cheung)
Judge of the Court of First Instance
High Court

Mr Philip Dykes SC and Mr Hectar Pun, instructedBaynes & Daly, for
the applicants in all four cases

Mr Anderson Chow SC and Ms Grace Chow, instructed tie
Department of Justice, for the respondent



Table of Hong K ong cases on false imprisonment/malicious pr osecution

Annex

Case Date Facts L ength of General Aggravated | Exemplary
unlawful damages damages damages
detention

Faridha Sulistyoningsih v| 4/4/07 Physical abuse (hitting, pinchingaround 4 $60,000 (false imprisonment nil

Mak Oi Ling Karen DCPI scratching and assault withmonths including aggravated

1575/2005 (Unrep) objects) and false imprisonment |of damages)

Indonesian domestic helper who
had just arrived in Hong Kong
She slept on the kitchen floor, was
not allowed to go out and worked
very long hours.

Godagan Denivalage 20/12/04| Plaintiff was a domestic helperl9 days in $200,000 nil nil

Prema C v Cheung Kwan falsely accused of theft of a pair pprison and (malicious

Fong and AnarDCCJ shoes. Conviction was overturnedlmost a year | prosecution)

2488/2003 (Unrep) on appeal. before
acquitted

JEFEB B fe 2 | 13/6/03 | Plaintiff was arrested withoul2 hours $50,000 $30,000 nil

1% HCA 3983/2001 proper basis and unlawfully

(Unrep) detained.

Pham Van Ngo and 30/7/93 | Vietnamese refugees wergbout 18 $30,000 nil nil

Others v AG detained at the detention centn@months $30,000

HCA 4895/1990 (Unrep) pending the screening of their $50,000




Case Date Facts Length of General Aggravated | Exemplary
unlawful damages damages damages
detention

refugee claims. Of the 7 sample $50,000

plaintiffs, 5 were adults and 2 were $15,000

young children. $100
William Crawley v AG 13/11/86| Arrested pursuant to a bencB.5 hours $4,500 nil nil
[1987] HKLR 379 warrant and detained at a waiting

cell at the police station for 20

minutes before taking him to the

Magistrate, handcuffed, without

justification for doing so.
Yoo Soon-nam v AG 6/8/76 The plaintiff claimed that she wgadust under 56 | $40,000 (would have been awarded

[1976] HKLR 702

wrongfully detained by
immigration officers on suspicio,
that she entered HK illegally. Th

hours
n
e

court held that her detention was

lawful but had there been unlawf
detention it would have been bo
unconstitutional and oppressive
justify exemplary damages. Y
having regard to the fact that t
plaintiff could have been detaing
up to 7 days and the office
believed they were acting lawfully
there could be mitigation i
damages.

ul
th
to
ot
he
2d
Is
s
n

inclusive of exemplary damages)




Case

Date

Facts

Length of
unlawful
detention

General
damages

Aggravated
damages

Exemplary
damages

Chong Yee Shuen v AG
[2001] 3 HKC 745

23/9/74

Plaintiff was ordered to be& days
removed and detained pending his
removal. He was later released
on recognizance. The removal and

detention order was admitted to

of no effect being signed by the
Deputy Colonial Secretary instead
of by the Governor or the Colonial

Secretary.

be

$3,000

nil

nil

Chow Hau Yung v Pang
Chun Ying1946-1972]
HKC 322

5/2/70

The plaintiff was suspected
having taken part in a fight ar
was arrested without evidence a
detained at the police station whe
he was assaulted and threateneq
the police officers  during
interrogation. He was late
released without charge.

db hours
d
nd
Bre
1 by

)
2"

$7,000

nil

nil




