Republic of South Africa

REFUGEE APPEAL BOARD

16" Floor,Sanlam(Middest.ad) Sentrum, Cnr Andries & Pretorlus Street,Pretoria.
PrivateBag X 500, Pretoria0001
Tel : +2712 320 119(nternational) (012) 320 1191Local)
Fax:+2712 3201297 (IntematJonal) (012) 320 1293cal)

Address all correspondence to the Registrar

AppealBoard Ref no:  XXXXXX
Reg.Ref no: XXX XXXXXX

Refugee Reception Office
CAPETOWN

APPEAL AGAINST DECISION OF THE REFUGEE STATUS DETERMINATION OFFICER:
XXXXXXXXXX (TANZANIA) XXXXXXXXXX

Please hand over the attached letter to the applicant. The applicant's appeal has been
dismissed by the Refugee Appeal Board.
Please note that your offlce must inform this office of the date the appellant received his

rejection letter for record purposes and update the Refugee System and MCS system with the
final extension if applicable and date of departure.

Yours faithfully

REGISTRAR:REFUGEE APPEAL BOARD




BI-57

DEPARTMENT: HOME AFFAIRS
REPUBLIC OF SOUTH AFRICA

270 Maggs Street, Waltlbo, Private Bag X114, Pretoria, 0001
Parliamentary Office, 120 Plein Street, Private Bag X9048, Cape Town, 8000

REG:REF: XXXXXXXXX
AppealREF: XXXXXXXXX

XXXXXXXXXX

Dear Sir/Madam

APPEAL AGAINST THE DECISION OF THE REFUGEE STATUS DETERMINATION OFFICER:
YOURSELF

Please be informed that the Refugee Appeal Board considered your appeal and determined that
it be dismissed.

Accordingly, the decidon rejecting your application for refugee status is upheld. The decision
of the Refugee AppealBoard is attached.

As an illegal foreigner cannot reside in the country on a temporary basisindefinitely your case
will be dealt with in terms of the provisions of the Immigration Act, No 13 of 2002, after
receipt of this letter.

Yours faithfully

p.p.REFUGEE AFFAIRS

UMNYANGO WEZASEKHAYA



Republic of SouthAfrica

REFUGEE APPEAL BOARD

16. .Floor,Sonlam(Middestad)Sentrum Cnr.AndrieH & PrttorlueStre«t., Pretoria.
PriesoteBae, X9HI, Pretoria0001
Tel : +2712J10 1191 (International) 012320191 (Loc:al)
fax:+2712320129 (Intemational)OU 320 1197 (Local)

FILE NO. XXXXXXXXX
APPEAL NO. XXXXXXXXX

XXXXXXXXXX (TANZANIA)
XXXXXXXXXX
XXXXXXXXXX

AT CAPETOWN

XXXXKXXXXXX
XXXXXXXXXX - UCT

Before:
Counsel:
Date ofHearing: 9 December2008

Date of Decision:

2011-12-05

DECISION

[1] This an appealgainstthe decision of the Refugee Status Determina@dicer
(RSDO) declining to grant refugee status to thestiapt, a national of anzania.

INTRODUCTION

[2] The appellant is an unmarried male bormx@RXXXXXxX, Tanzania and is from the
Sukuma ethnigroup

[3] He entered SoutAfrica clandestinelyvia Mocambiqueduring 2002  After his
arrival in the Republic thappellantduly lodged an application for refugee status aac
seen by a Refugee Reception Officer &h August 2006to complete theBI-1590
application form Theapplicationwas declined by letter dated 14 Septen®@d6



APPELLANT'S CLAIM:

[4] The appellant was born at Mbeya in Tamzaffter the appellant's birth if
family moved toDaresSalaam where he attended primary school. He atdendh
school atxxxxxxxxxx (boarding school) and completed high schoolXXXXXXXXXX.
The appellanthas XXXXXXXXXX brother andxxXxXxXxxXx sisters who all reside at Das
Salaam XXXXXXXXXX. His fathe resides aDaresSalaam ankXXXXXXXXX.

[5] After leaving high school the appellant performed volunte@rknXXXXXXXXXX
andwas paid expenses for transport and foodHe did fund raising for school children
and also served coffee The appellant did the work iDaresSalaam andArusha. He
did the volunteer work for about two years and thepma because of financiedasos

[6] Accordingto the appellant he realised he was homosexual oisigag he was20
years old. While at boarding school xaixxxxxxxx the appellant had relations af
sexualnature with other boys The appellant's mother discovered that the appellan
was gay and told his father who reacted withgan and told the entr family. The
appellant'sbrother informed the community of tregppellant'ssexual orientationwho
verbally threatened him and threatened to throw hinthe XXXXXXXXXX  People who
knewthat the appellant was ganade his life veryunpleaant.

[7] According to theppellant being gays not allowed in his tbe and in théMuslim
religion. The Tanzanian government does not aloaie homosexualism. The
appellant was ner arrested by the police for being gagawse he was not operdgy.

[8] The appellant was not happy staying atmaavith his family and meedto
Mtwara where he worked on a farm for a few manth Then he decided to come to
South Africa and arrived i2001, becasge of his sexual orientan. If he returns to
Tanzama he will not besafe.

THE LAW

(9] The law relating to refugees is set outhe Refgees Act,No. 130 of 1998 with
the relevant provisions contained in section 3@jJ &(b) of the Act which carbe
summarized as follows

1 A person qualitie for refugee status if

11 he or she has a well-founded fedr leing persecal by reaon of race
tribe, religion, nationality political opinion or membership of a partiaulsocial group;
or

1.2 he or she was compelled to leave hiseohhabitual place of regence in ordr to
seek refuge elsewhere owing tatexnal aggressignoccupation foreign dominationor
events seriously disturbing or disrupting publiderin either part or the whole of his
her country ofmationaliy.

1.3 he oshe is a dependant of a person contemplatddlior 1.2 abore.

2. A person may not be revweal from the Republic to any country where hesloe
may be subjected tperecution or where his or her lifephysical safety ofreedom
would be threatened for a reass outabove



BURDEN AND STANDARD OF PROOF

[10] It is an accepted principliat anappellant must carryhe burden toprove his or
her case This is containedn the maxim"Semper necessitates probandi incumbit illi qui
agit" and isconfirmed inthe UNHCR Handbookon Proceduresand Criteria for
DeterminingRefugee Statusat p.47,par.96: "It isa general principle that the burden
of proof lies on the person submitting a claim. "

[11] Thestandard oprod is reasonableisk and must be consided in light ofall the
circumstances and is farward-looking test Inthis regardplease seeAppeal Na

2304/06 (S.ARefugeéAppeal Board

FINDING

[12] In reachingits decision the Board hatoroughlyassesed theappellant'sclaim
and has had due regatd the objective baclground informaton on the appellant's
country oforigin.

[13] Before the Board can consider the principaksues inthis matter it is first
necessary to makaen assessment of tlappellant'sredbility. The appdlant testified in

a frank and open manner with the aidhis Counsel ands found to be consistentn his

claim He is accepted asedible.

[14] Counsel forthe appellanthas preparedxcellent Headsof Argument for which
she is thanked Not only hasshe madeall the necessary submissions but ak backed
up byreportswhich hasmade the Board's tasik mucheasie.

[15] The Board accepthat the appellanis ahomosexial persan. The question tde
answered is whethehnis homo-sexualisntauseshim to be persecuted irhis country of
ongm. As apoint of departurethe Bard refeis to the Tanzanian Pen&ode (2002)
Under the headingJnnaturalOffencesPartl. Ch. XV, 154 it staes' Any person
who : (a) has carnal knowledge of another pepn ‘againstthe order ofnaturé (b)
permits a male persoto have canal knowledbe of him, aganst the order of nature.
Punishment: Imprisonment20 years- life." Under theheadirg Judicial Discretionit
is statedthat™ A judgeCAN NOT make a sentence outside of tk giidelines in the
criminal code for sexual offences A Court must sentence any person comd of a
sexual offence to imprisonment fothe prescribed periodunder thestaute.” Before
anything like theabove-mentioned sentence can be imposed the acomssidof course,
first be convictedof the offence  To begay or homosexual in itseié not punishable
only whereit can be proved that carnkhowledye tookplace the penal code comiado
play. Whether a convictiorandsent@ce is equal to persedain mug be determined by
the application thereofby the Courts According to the DOS reporton Human Rights
Practices- 2006 no one was punished und#e law during the year. In practicethe
law is rarely enforceecausef thedifficulty of obtaining proof.




[16] The DOS reporaforementionedalso states that homosexuals facsatietal
discrimination, especiallyat the community level Again thequestion is whethethe
discrimination encroaches on basic humigits.

[17]  Persecution is defined as the sustaineslystemic violationof basic human rights
demonstrativeof the failure of state protection.  Tlueiteria to establishpesecutio is
harassment, harassmenhich is so constantand unrelenting that thdctim thereofsees
no other wayout but to flee t@nother countryor refuge

[18) In casu the appellantsuffered socialdiscrimination inthat membersof the
community said unpleasarhings to him. He was harassed byhis brother who put
water on his bed so hmuld notsleepin awetbed The Board is notconvnced that
these acts ofharassmentare equal to persecution. There is also ncevidence thathe
harassmentvasconstantand unrelenting

[19] Counse] in her Heads of Argument has submittddat the appellanbriginates
from a country which criminalizes homosexualiyd as such mere membershab this
group involved prosecution It was not simply prosecution basedn a pety criminal
offence but prosecution based on a fundamental rightinvolves thedignity of a human
being. Thus it is submittethat the prosecutionin this casewas persecution wherthe
appellantcould not live openly anevhen he did hewasostracized b his family and the
community" The Board, with respect, beg# differ with Counsel inthis regard.
Even though the Tanzanian Per@bde criminalizeshomosexual actsuch ascarnal
knowledgeof another male person, mere membergifiphe homeexwal fraternity does
not leadto prosecutiorwhichin turn can be seeaspersecution.

[20)  The Boardis not convincedhat the merédact thatthe appdlant isa homosexual
person andhas suffered socialiscrimination meanthat he has beepersecuted He has
not been harasd to the extent that danbe seeras persecution The factthat there is
Penal Code which criminalizes sodomy does meainthat ahomosexulpersonis being
persecuted

[21] Theappellant'sasewould havebeenvastly different had hebeenharassed with
continual arrestsand prosecutions under the PeWade in relation to his sexual
orientation but this is notthe case. In the@ppelbnt'sown words: “T h e police have
neverarrested me for ldey gay becauseamnot openlygay."

[22] Objectively on the facts as found the Bbfinds thatthereis no reasonable risk
of the appellant being persecuted if isereturnedto his country of nationality. The
appellanthasfailed to dischage the buden of proofwhich restedon him and as aesult
the appeal does nsticceed



CONCLUSION

[23] For the reasons mentionatbove the Board finds the appellans mot a refugee
within the meaning of section 3 of the RefgeAct, 1998, and thdecison by the
Refugee Status Determination Officer rejecting dbpellant's claim for refugee statss i
confirmed Refugee statusdeclined. The appeal désmissed

: REFUGEE APPEAL BOARD
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