EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE LHOMME

1959 5() - 2009
FOURTH SECTION
DECISION
AS TO THE ADMISSIBILITY OF

Application no. 15966/04
by I.G., M.K. and R.H.
against Slovakia

The European Court of Human Rights (Fourth Sectiaitting on
22 September 2009 as a Chamber composed of:
Nicolas BratzaPresident,
Lech Garlicki,
Ljiljana Mijovié¢,
David Thor Bjorgvinsson,
Jan Sikuta,
Paivi Hirvela,
Mihai Poalelungijudges,
and Lawrence Earh§ection Registrar
Having regard to the above application lodged oARil 2004,
Having regard to the decision to grant prioritythe@ above application
under Rule 41 of the Rules of Court,
Having regard to the observations submitted by tlespondent
Government and the observations in reply submiitethe applicants,
Having deliberated, decides as follows:

THE FACTS

The applicants, Ms I.G., Ms M.K. and Ms R.H., atev@kian nationals.
They are of Roma ethnic origin and were born in319881 and 1972
respectively. They were represented before thetGyuMs V. Durbakova,
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a lawyer practising in KoSice, as well as by Lomkter of Herne Hill QC,
of Blackstone Chambers in London, and Ms B. Bukawskthe Center for
Civil and Human Rights in KoSice.

The Government of the Slovak Republic (“the Goweent”) were
represented by their Agent, Ms M. PiroSikova.

A. The circumstances of the case

The facts of the case, as submitted by the partiay,be summarised as
follows.

1. The applicants’ sterilisation in Krompachy Haap

The applicants were sterilised in the gynaecologyd abstetrics
department of Krompachy Hospital and Health Careti@ein Krompachy
(Nemocnica s poliklinikou Krompachy'Krompachy Hospital”).

Krompachy Hospital was incorporated as a medicditution under the
authority of the Ministry of Health. With effectdm 1 January 2003 it was
transferred to the administrative supervision abidpachy municipality.

The companies register available on the Interndicates that, as from
22 January 2004, a private company, Krompachy HalsgNemocnica
Krompachy spol. s r.o.g¢xtended the scope of its activities to encompass
health care services including gynaecology and etiiss. One of its
partners was Krompachy municipality. The lattetsur® in the company’s
capital amounts to 52% per cent.

Both the private company and the original Krompaklogpital have the
same address.

The applicants submitted in this context that thédlic hospital in
Krompachy formally still existed, although it didtnperform any activities
Or possess any assets.

(8) The case of the first applicant

The first applicant, Ms 1.G., was sterilised onJ®uary 2000, during
the delivery of her second child.

According to the first applicant, after her admtta and preliminary
checks, the gynaecologist in the hospital orderedtb be transferred to
theatre for a Caesarean section. She was askedtéodewn the names for
her future child on a piece of paper. The firstlmapt was subsequently
transferred to theatre and a Caesarean sectiopevEsmed on her. During
the operation, the first applicant was sterilisgdnteans of tubal ligation.
This was the first applicant’'s second delivery dredl second delivery by
Caesarean section.

After she woke up from the anaesthetic, the fipgili@ant was told that
she had given birth to a girl.
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The first applicant submitted that she had not bgeen any further
details about the delivery, nor was she told tligt sad undergone tubal
ligation and that she had been sterilised. Furtbezmshe did not receive
any information about post-sterilisation treatment.

The next morning she was approached by the doeating her, who
came into her room and asked her to sign a docuridset first applicant
was told that she had to sign the document becslisénad undergone a
Caesarean section and all women who had Caesarei@ons had to sign it.

Several days after her delivery in 2000 the fingpleant experienced
medical problems which culminated in a hysterectolhywas performed in
a different hospital in KoSice.

She first learned that she had been sterilisechdurer second delivery
while reviewing her medical files with her lawyem @6 January 2003. The
medical file contained a form entitled “Request fauthorisation of
sterilisation”. The form had been filled in usingypewriter. It was dated
23 January 2000 and was signed by the first apylica

The second half of the pre-printed form containleel decision of the
district sterilisation committee at Krompachy Hdapi dated
23 January 2000. In it the committee approved thst fapplicant’s
sterilisation. It indicated that the sterilisatiovas required for medical
reasons, that the applicant had two children, shathad earlier given birth
by Caesarean section and that she had a smalkpé&le conditions laid
down in the 1972 Sterilisation Regulation had beest in relation to the
applicant’s sterilisation. The decision was sigimwdthe president of the
committee, the district medical specialist on tbeue and the secretary to
the sterilisation committee.

The first applicant submitted that her sterilisativad been contrary to
Slovakian law as at the relevant time she had Hdéegears old and her
legal guardians had not consented to the operation.

The first applicant has been living in constant femat her partner will
leave her because she is not able to bear him ang children.

(b) The case of the second applicant

The second applicant, Ms M.K., was sterilised imidpachy Hospital on
10 January 1999. The sterilisation was performeti@mduring her second
delivery by Caesarean section. Shortly after beidgnitted to Krompachy
Hospital, she was transferred to a ward, wherevei®e approached by a
nurse who told her that the delivery would havéedoy Caesarean section.
The Caesarean delivery was then performed. Durimgy dperation the
medical personnel of Krompachy Hospital also pented a tubal ligation
on the second applicant.

At the date of delivery the second applicant wasydars old (that is to
say, a minor) and not legally married. Neither skeeond applicant nor her
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parents were informed of her sterilisation and thewer signed any
document consenting to it.

The second applicant learned only four years lataring a criminal
investigation, that her medical record containédran entitled “Request for
sterilisation” with her signature dated 9 Janua®99. The form lists as the
reason for the sterilisation “multiple varices ihetpelvis minor’” and
indicates that the applicant had given birth to ttaldren by Caesarean
section. The same document contains a decisiohéylistrict sterilisation
committee approving the request and dated 9 Jarie8§.

When the second applicant’s partner learned thatwsbuld not be able
to have another child due to the sterilisationlefieher. Due to her inability
to have more children, her social status in herroanity has fallen and, as
a result, it has been very difficult for the secamplicant to find a new
partner.

Currently, the second applicant has a partnerslhets worried about the
future of this relationship because she and heneawant to have a child
together and her partner is complaining about héartility. The second
applicant also suffers from serious medical sideet$ from her
sterilisation.

(c) The case of the third applicant

The third applicant, Ms R.H., was sterilised in Kq@achy Hospital on
11 April 2002. The sterilisation was performed dgrher fourth delivery,
when she delivered her fourth and fifth childrewiris). It was her first
delivery by Caesarean section.

Prior to her delivery the third applicant had regupre-natal check-ups
with the chief gynaecologist in Krompachy Hospitahe was told that her
pregnancy would be risky since she was expectingstwin the eighth
month of her pregnancy she was informed that shddumave to deliver by
Caesarean section.

The third applicant arrived at Krompachy Hospital the evening of
10 April 2002 after she had started feeling coribas. She was admitted to
the gynaecology ward at 10.15 p.m. and spent tlghtnthere. At
approximately 8 a.m. on 11 April 2002 she was talketheatre. A nurse
gave her a pre-medication injection as a precuisdhe anaesthetic. The
applicant’s head started spinning. A nurse, with dloctor standing beside
her, asked the third applicant to sign a paper.aBee her head was
spinning as a result of the injection, the thirghlagant was unable to read
what was written on the paper. The nurse told fi@i@ant that she had to
sign it as she was going to have a Caesarean delive

The third applicant alleged that she had signeddibeument without
understanding its contents.

On 18 April 2002 the third applicant was dischardenn Krompachy
Hospital at her own request. According to her,dbetor in the hospital had
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asked her to sign a document prior to her disch&be was given no time
to read the document when signing it. In reply tauestion from the
applicant the doctor stated that the paper confirrtteat she had been
sterilised. The doctor refused to give any furtlexplanation to the
applicant.

The discharge report indicates that the third @ppli was sterilised
during the Caesarean delivery. It was only latarld August 2003, during
guestioning at a police station, that a police stigator showed the
applicant the request for sterilisation which app#ly contained her
signature.

The form had been filled in using a typewriter amgs dated
10 April 2002. The second part contains the dewib the sterilisation
committee dated 10 April 2002 approving the operatis being compliant
with the 1972 Sterilisation Regulation. The docutnetates that there
existed “medical reasons” for the operation and tha applicant already
had three children.

The third applicant submitted that she had notrgiméormed consent of
her own free will to her sterilisation.

The sterilisation has had serious consequenceasdagorivate and family
life of the third applicant, as she cannot have amye children with her
partner; she has also suffered medical side-effemts the sterilisation.

(d) The applicants’ treatment in Krompachy Hospitd

The applicants submitted that they had receivestimf treatment during
their stay in Krompachy Hospital. In their viewcia prejudice on the part
of medical personnel had played a significant riolehe quality of the
treatment they received.

In particular, the applicants stated that they baén accommodated
separately from non-Roma women in so called “Gymmsyms”. They had
been prevented from using the same bathrooms aleistas non-Roma
women and could not enter the dining room whereetlreas a television
set. The second applicant had also experiencedalvatiuse from health
care personnel during her stay in Krompachy Hokpita

With reference to the Body and Soul Report (seevibglthe applicants
stated that the chief gynaecologist at Krompachggital had admitted that
patients were categorised and separated accordirigetr “adaptability”
and level of hygiene. That categorisation was edrout by him on an
individual basis. According to the Body and SoupB® the same physician
had also stated that Roma did not know the valugaok, that they abused
the social welfare system and that they had childsienply in order to
obtain more social welfare benefits.

The Government disputed the above allegations. Téksd, inter alia,
on the statement of a gynaecologist at Krompachgphial, according to
whom there had been no deliberate segregation ofaReomen. On the
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contrary, due to the similarity of their habits Romvomen themselves
asked to be placed in rooms together; they even ethowithout
authorisation to other rooms for that purpose. &hweere also cases where
Roma women with a higher social status requesteldtisn from other
patients of Roma origin.

2. The applicants’ attempts to obtain redress

(8) Criminal investigation

In reaction to the publication by the Centre fopReluctive Rights and
the Centre for Civil and Human Rights Bbdy and Soul: Forced and
Coercive Sterilization and Other Assaults on RorearBductive Freedom
in Slovakia(“the Body and Soul Report”), the Human Rights &fidorities
Section of the Office of the Government of Slovakidgiated a criminal
investigation into the alleged unlawful steriligati of several women,
including the three applicants.

The first and third applicants joined the Office tbe Government in
their criminal complaint and, together with the et applicant, also acted
as witnesses and injured parties in the proceedings

The proceedings were formally brought by the regiocriminal
investigation department in KoSice on 31 Janua32&nd concerned the
alleged offence of genocide.

In a decision of 24 October 2003 the regional amahiinvestigation
department in Zilina, to which the case had beansferred, discontinued
the criminal investigation, finding that the allelgéacts underlying the
investigation had not occurred and that nothingcewgd that any offence
under the Criminal Code had been committed.

The decision comprises 30 pages and refers tavstats by 13 women,
including the applicants, who were sterilised iroipachy Hospital and
who acted as injured parties in the proceedingdemstents by 23 other
women who were sterilised in Krompachy Hospitalatathents by
30 physicians and a number of other witness state&sneThe police
authority also had regard to a report by the Migistf Health dated
28 May 2003 (see below) on an investigation retptio the alleged
genocide and segregation of persons of Roma ethigin in gynaecology
and obstetrics departments and to compliance with instructions
governing sterilisation.

The police authority obtained an expert opinionnsitted by the Faculty
of Medicine of the Comenius University in Bratistavaddressing the
circumstances under which the women in questionleash sterilised. The
opinion concluded that the sterilisations in 22tlud cases under review,
including those of the applicants, had been lawAd.to the first and the
second applicants, they had been sterilised foricakdeasons, namely
repeated delivery by Caesarean section, a smallspahd varices in the
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minor pelvis. The absence of consent by their leg@atesentatives was of a
formal character, as the sterilisation of the pasieconcerned had been
indicated for medical reasons independent of th# wfi their legal
representatives. The third applicant had beenlisetion the ground that
she already had several children, that is, forado@ther than medical
reasons. In all cases the operation had been aggprby a sterilisation
committee and had been in conformity with the 193terilisation
Regulation.

The expert opinion further indicated that surgemythe context of a
Caesarean section resulted in scars on the utdnah &ffected its tissues.
A third pregnancy following two deliveries by Caesan section was
dangerous for a mother and her child as there wagharisk of rupture of
the wuterus resulting in fatal bleeding during theegmancy. The
contemporary scientific view was that it was neagggo prevent further
pregnancy in such cases. Sterilisation was not @aration aimed at the
immediate saving of a woman'’s life. However, whetexilisation was to be
carried out, it was appropriate to do so in thetexinof surgery in the
course of which the abdominal cavity was being epensuch as a
Caesarean section.

On 31 October 2003 the applicants and two othesqmer filed a
complaint against the police investigator’s decisid 24 October 2003.

On 9 March 2004 the regional prosecutor’s officeKisSice dismissed
the complaint, holding that the injured persongluding the applicants,
were not entitted to file a complaint against theecidion of
24 October 2003. In a separate letter of 9 Marcl®942@he regional
prosecutor addressed the arguments of the comptaiaad found that the
police investigator’'s decision had been lawful andect.

On 15 April 2004 the applicants filed a request tbe General
Prosecutor to submit a complaint about a breackawfto the Supreme
Court. The General Prosecutor’s Office consideted ia request for review
of the lawfulness of the criminal proceedings. @nJiine 2004 it informed
the applicants that their request had been reje@ed that the General
Prosecutor fully approved the proceedings and #uistbn to terminate the
investigation.

On 1 June 2005 the Constitutional Court quashediéegsion given by
the regional prosecutor’s office in KoSice on 9 Bta2004 for the reasons
set out below.

On 28 September 2005 a public prosecutor of themmag prosecutor’s
office in KoSice dismissed a further complaint agai the police
investigator’'s decision of 24 October 2003. The ljpuprosecutor found
that all the available and necessary evidence bad bathered with a view
to determining the issue. It had not been showh ttie medical doctors
concerned had taken unauthorised actions with & e preventing the
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birth of children or that they had otherwise adted manner contrary to the
law.

Following the Constitutional Court’s judgment of TBecember 2006
(see below) the KoSice regional prosecutor’s office 9 February 2007,
quashed the investigator’s decision of 24 Octoli¥)¥32to discontinue the
criminal proceedings.

Subsequently, the police investigator examined @ods-examined the
applicants and the medical staff. On 28 Decemb&7 2he investigator
again discontinued the proceedings, concludingribatriminal offence had
been committed.

On 4 January 2008 the applicants lodged a complahey argued that
the investigator had failed to deal with all reletvaspects of the case and
had not remedied the shortcomings to which the tatisnal Court had
pointed in the judgment of 13 December 2006. Intipaar, the legal
representatives of the first and the second apypbchad not consented to
the applicants’ sterilisation as required by the End the third applicant
had not given her informed consent to the operation

On 19 February 2008 the KosSice regional prosecuitoifice dismissed
the applicants’ complaint. The relevant parts efdlecision read as follows:

“...The investigation showed that not a singleiksation was carried out with the
aim of preventing the birth of children in the Romidnic community in Slovakia.
The expert opinion in the field of gynaecology aobstetrics submitted by the
Medical Faculty of the Comenius University in Bsddva ... showed that in each
individual case the sterilisation of Roma womensped the aim of protecting their
health; in several cases it resulted in savindpeir life. The sterilisations were carried
out in accordance with the law then in force, namphe 1972 Sterilisation
Regulation]...

Witness statements and documentary evidence shawalhthe patients of Roma
origin who were sterilised were advised by the phga involved and gave written
consent to their sterilisation...

[The applicants] allege that they did not give th&nformed’ consent to
sterilisation; they signed a form which they bedidwconfirmed the fact that they had
undergone a Caesarean section, or did not know thiegt were signing. A cross-
examination was carried out of [the applicants] @he four physicians involved]
after which the latter firmly reiterated that ttepplicants] had been duly advised of
their sterilisation.

[The applicants’] statements contradict the otheidence taken. The bulk of
witnesses of Roma origin who were sterilised staited they had been advised, even
repeatedly, and that they had understood the natde&onsequences of sterilisation.

Witnesses [M.K., J.K. and K.S.], physicians in thgnaecology and obstetrics
department of Krompachy Hospital, categoricallyiddrhaving sterilised women on
their own initiative and without any medical indiicen or legal grounds. Their only
aim in carrying out the operations had been thegm@tion of the health and life of
the patients and their foetus... The expert opimaiicated, as a serious example of a
patient’s refusal to consent to sterilisation, thase of [M.H.] who in 1999 had died,
together with her child, because of her refusaidiosent to her sterilisation.
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The expert opinion explains ... that in accordanite current medical opinion it is
necessary to prevent further pregnancy in women lretve undergone two Caesarean
sections as there is a risk of complications widobld result in the patients’ death.
Sterilisation is a reliable method of preventinglier pregnancy after two Caesarean
sections...

Witness statements [of three physicians in the eggolgy and obstetrics
department of Krompachy Hospital] indicate that thterilisation committee,
composed of the hospital's director, the head migssiand the head nurse of the
department, met as the need arose; in urgent ¢gaseembers were convened even
when they were not on duty... In the cases of fits¢ and second applicants], who
were minors and whose state of health requirednirgiergery, it had been impossible
to obtain the consent of their legal representatiVéitnesses [K.S. and M.P ] ... stated
that [the second applicant] had been an undis@glipatient without any interest in
her pregnancy and that she had failed to attene-rmatial consultations. A similar
statement was made by [B.B.], district gynaecokgiscording to whom all Roma
women including [the first applicant] knew what ritsation implied; none of the
patients had complained afterwards that they had beerilised against their will.

Witness [J.K.] stated that, in accordance with tharter of patients’ rights, the
consent of a patient who was over the age of l@icedf where the physician
concluded that the patient's mind and will werefisigntly mature to be able to
assess the consequence of his or her decision.cthdition was met in the cases [of
the first and the second applicants], who had presty given birth...

Witness [J.P.], the legal representative of [thst fapplicant] and witness [B.K.], the
legal representative of [the second applicant]testathat, if asked, they would
certainly have given their agreement to sterilgati

It was also examined in the context of the invediam whether ... the physicians
had not committed other criminal offences [thanayéde]. No objective or subjective
appearance of any criminal offence was establishexhy of the individual cases of
sterilisation.

In the present case no offence of causing harreaights of other persons within
the meaning of Article 209 § 1 of the Criminal Cod&s committed, as the
investigation showed that the injured persons hadngtheir informed consent to
sterilisation.

... The decision of [the police investigator] isrext and lawful.”

On 16 March 2008 the applicants complained abait dicision to the
General Prosecutor’s Office.

On 19 May 2008 the latter replied that no reasod been found for
reaching a different conclusion. In particular, fresecuting authorities had
considered all relevant aspects of the case anadraectly concluded that
no criminal offence had been committed. The Generakecutor’'s Office
expressed the view that, contrary to what the pusey authorities at
lower level had held, the applicants could not bestdered as injured
parties for the purpose of the criminal proceediagshey had suffered no
harm to their health or other damage, and theihtsighad not been
infringed.
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(b) Civil proceedings

In 2003 the applicants unsuccessfully requestedododo assess the
damage they had suffered, in accordance with Regul&o. 32/1965 as
amended, so that they could claim damages befooera

On 5 September 2003 the SpiSska Nova Ves DistocrtCejected their
request for an interim measure ordering the doaorgerned to submit an
opinion enabling the damage to be quantified. Tdwrtcfound that such an
obligation could be imposed on medical professi®waly in the context of
regular proceedings concerning a claim for damages.

On 12 February 2004 and 2 June 2004 respectivelyitst and second
applicants claimed damages from Krompachy Hospitaley relied on
Articles 420 and 444 of the Civil Code and claintédt they had been
unlawfully sterilised by the defendant’'s employeBse third applicant filed
a similar action with the SpiSskA Nova Ves Distri@ourt on
7 October 2004.

As regards the above mentioned civil actions of fttet and the third
applicants, the Regional Court in KoSice, in 20fiashed the first-instance
decisions according to which the right claimed keused. The Regional
Court sent the cases back to the District CourBaisskd Nova Ves. On
22 March 2006 the District Court sought an expprion.

As regards the proceedings concerning the civiloacof the second
applicant, the court of appeal returned the cagbdaourt of first instance
on 6 February 2006.

In the context of appeal proceedings it was esthbd that the private
company which had started providing health carevises including
gynaecology and obstetrics in January 2004 washeotegal successor to
Krompachy Hospital.

On 28 March 2006 the district prosecutor’'s offioeSpiSska Nova Ves
admitted, in reply to the applicants’ complaint, atth Krompachy
municipality had been under an obligation to folgnafuidate Krompachy
Hospital after the above-mentioned private complaay started providing
health care services. On 4 July 2006 the prosemnfimmmed the applicants
that the municipality envisaged doing so beforeethe of 2006.

All three sets of proceedings are pending.

(c) Constitutional proceedings

(i) Complaint of 24 May 2004

On 24 May 2004 the applicants lodged a complainthwihe
Constitutional Court under Article 127 § 1 of theorStitution. They
referred to the above decisions by the police imgatr of the regional
criminal investigation department in Zilina and thegional prosecutor’s
office in KoSice of 24 October 2003 and 9 March £206spectively, and
alleged that their rights under Articles 12 § 2,818, 19 § 2 and 41 § 1 of
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the Constitution and Articles 3, 8, 12, 13 and f.the Convention had been
breached.

As regards Article 12 of the Convention in partaulthe applicants
alleged that in the absence of their genuine cdngey had lost the
possibility of having more children, as a resultwdfich their relationships
with their partners as well as their position withine family and the Roma
community had been affected.

On 16 March 2005 the Constitutional Court declasebinissible the
complaints under Articles 3, 8, 13 and 14 of thenw@mtion and their
constitutional equivalents relating to the aboveislens of the criminal
investigation department and the regional prosecutffice. It declared
inadmissible the remainder of the applicants’ campl In particular, it
found no causal link between the decisions of thlee investigator and the
public prosecutor and the applicants’ right underticke 12 of the
Convention to found a family.

On 1 June 2005 the Constitutional Court found ttie¢ regional
prosecutor's office in KoSice had violated the a&pits’ rights under
Articles 13 and 3 of the Convention in that it rezdoneously rejected their
complaint against the police investigator’s decismf 24 October 2003
without addressing its merits. The Constitutional@ quashed the decision
of the regional prosecutor’s office of 9 March 2084d ordered that
authority to examine the applicants’ complaint. fitva@er, together with the
finding of a violation of the applicants’ rights,a® held to constitute
sufficient just satisfaction in the circumstance$ the case. The
Constitutional Court did not accept that there hisb been a violation of
Articles 8 and 14 of the Convention as the assessofethose complaints
depended on the outcome of the future proceediefmd the prosecuting
authorities. Finally, the Constitutional Court arelé the regional
prosecutor’'s office in KoSice to reimburse the &mpits’ costs and
expenses in the constitutional proceedings.

(i) Complaint of 30 November 2005

On 30 November 2005 the applicants complained tiatauthorities
involved in the above criminal proceedings hadefdito ensure that the
persons responsible for their sterilisation be @coged and that the
applicants be awarded compensation. The applicdigiged a violation of
Articles 3, 8, 13 and 14 of the Convention. Thegoatelied on several
constitutional rights.

On 13 December 2006 the Constitutional Court foilmad by its decision
of 28 September 2005 the regional prosecutor'scefiin KoSice had
violated the applicants’ rights under Articles 3ah of the Convention in
their procedural aspect as well as the constitati@yuivalents of those
rights. The decision stated that it had not begmagiate to discontinue the
criminal proceedings in the circumstances of theecdn particular, the
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prosecuting authorities had not duly examined wdrethe applicants had
been sterilised with their informed consent and tivdeor not an offence
had been committed in that context.

The Constitutional Court quashed the decision smesand ordered the
regional prosecutor’s office to re-examine the da&éng into account the
applicants’ rights under Articles 3 and 8 of then@ention. The decision
indicated the issues which the prosecuting auiberitvere required to
clarify.

The Constitutional Court awarded 50,000 Slovakiarukas (SKK) (the
equivalent of 1,430 euros (EUR)) to each of theliagpts. It ordered the
regional prosecutor’s office to reimburse the agpiis’ costs.

(iii) Complaint of 24 April 2008

On 24 April 2008 the applicants complained underches 3, 8, 13 and
14 of the Convention about the KoSice regional @casor’'s decision of
19 February 2008 and the fact that their case lbadheen investigated in a
prompt and efficient manner. The applicants indéidathat they had also
complained of that decision to the General ProsesuOffice by means of
an extraordinary remedy and that the latter had/ebteplied to them.

On 3 June 2008 the applicants sent the Constiitidourt a copy of the
letter of the General Prosecutor's Office of 19 M08 rejecting their
complaint about the regional prosecutor’s decision.

The Constitutional Court rejected the applicantmplaint on
29 July 2008. It held that the decision of the KeSiegional prosecutor’s
office of 19 February 2008 had been reviewed byGkeeral Prosecutor’s
Office at the applicants’ request. Any interferenggh the applicants’
rights which the Constitutional Court was entittedexamine in the context
of the proceedings complained of therefore stemrdneoh the decision
which the General Prosecutor’s Office had giveri®mMay 2008. Since the
applicants had exclusively challenged the decismin the regional
prosecutor’s office and since the Constitutionali€avas bound by the way
in which they had specified the subject-matterh&firt complaint, the court
concluded that it lacked jurisdiction to deal wille complaint.

3. Accounts of sterilisation practices in Slovakia

(a) Information submitted by the applicants

The applicants referred to a number of publicatipomting to a history
of forced sterilisation of Roma women which hadgorated under the
communist regime in Czechoslovakia in the early0s9@nd which they
believed had influenced their own sterilisation.

In particular, they submitted that the Ministry d¢fealth’'s 1972
Sterilisation Regulation had been used to encouthgesterilisation of
Roma women. According to a 1979 document by Chait@ér a
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Czechoslovakian dissident group, a programme hagh baunched in
Czechoslovakia offering financial incentives for R women to be
sterilised because of earlier unsuccessful goventahefforts “to control
the highly unhealthy Roma population through fampanning and
contraception.”

In 1992 a report by Human Rights Watch noted thamyrRoma women
were not fully aware of the irreversible naturetioé procedure and were
forced into it because of their poor economic situaor pressure from the
authorities.

According to other reports, in 1999 nurses workimd=innish refugee
reception centres informed researchers from Amniestynational that they
had noticed unusually high rates of gynaecologmacedures such as
sterilisation and removal of ovaries among fematsmBR asylum seekers
from eastern Slovakia.

The applicants further referred to a number of respand statements by
human rights organisations, both in Slovakia andoad) including
governmental and inter-governmental bodies such ttes European
Commission against Racism and Intolerance, the Ubin&h Rights
Committee, the US Helsinki Commission, Amnesty rfmétional, the
European Roma Rights Centre, Human Rights Watchttzdinternational
Helsinki Federation for Human Rights, requesting $iovakian authorities
to conduct an impartial and fair investigation inhe allegations of forced
and coerced sterilisation of Roma women in Slovakiacriticising the
absence of such an investigation.

In 2002 the Center for Reproductive Rights in dudkation with Centre
for Civil and Human Rights conducted a fact-findimgssion involving
private interviews with more than 230 women in ai@d0 Romani
settlements in eastern Slovakia on topics includitegilisation practices,
treatment by health-care professionals in matdmealth-care facilities and
access to reproductive health-care information. yThéso interviewed
Slovak hospital directors, doctors, nurses, paiegbvernment officials,
activists, and non-governmental organisations ersime issues.

In 2003 the above organisations publishé&bdy and Soul: Forced
Sterilization and Other Assaults on Roma ReprodgactFreedom in
Slovakid. In it the authors concluded that there had beedespread
violations of Romani women’s human rights in east8tovakia, such as
coerced and forced sterilisation, misinformation reproductive health
matters, racially discriminatory access to healitec resources and
treatment, physical and verbal abuse by medical paoviders and denial of
access to medical records. The publication alsdudes a set of
recommendations with a view to remedying to theasion®

! The text of the publication is available at wete:si
http://reproductiverights.org/sites/crr.civicactiomet/files/documents/bo_slov_partl_0.pdf
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On 12 December 2005 the applicants submitted amsttit by Julia Van
Rooyen, M.D., written on behalf of Physicians fourkan Rights. The
statement expressed the view that accepted mesliaatiards had been
violated in the applicants’ cases. In particuldre tauthor stated that
sterilisation had never been a life-saving procedthat full and informed
consent must always be obtained prior to tubatibgaand that the medical
literature supported the practice of vaginal bafter Caesarean section as
safe and medically indicated where previous Caasasections had been
low transverse sections.

(b) Information relied upon by the respondent Govenment

(i) Report of the Ministry of Health

Following the publication of the Body and Soul Repgbe Ministry of
Health established a group of experts with a viewnvestigating allegedly
unlawful sterilisations and segregation of Roma \wom

The Ministry’s report of 28 May 2003 submitted teetParliamentary
Committee on Human Rights, Nationalities and thatust of Women
indicated that the medical records of 3,500 womén Wwad been sterilised
and those of 18,000 women who had given birth bymeeof Caesarean
section during the preceding 10 years had beepwexd.

The rate of sterilisation of women in Slovakia amiaa to only 0.1% of
women of reproductive age. In European countries thte was between
20 and 40%. The low rate of sterilisations in Slogavas mainly due to the
fact that the procedure was not widespread as laauetf contraception.

In the absence of official statistical data conoegrthe ethnic origin of
the population, the expert group was able to agdesposition as regards
women of Roma ethnic origin only indirectly. In 8®regions where it was
possible to indirectly assess the proportion of woraf Roma ethnic origin,
the frequency of sterilisation and Caesarean seatiohe Roma population
was significantly lower than among the rest of thepulation. The
frequency of sterilisations was statistically imsfggantly higher in the
PreSov and KoSice regions than in other regior®fakia.

The group concluded that in the hospitals investdidy its members no
genocide or segregation of the Roma populationdwadrred. All cases of
sterilisation had been based on medical indicati@estain shortcomings in
health care and non-compliance with the regulatamnsterilisation (such as
failure to observe the administrative procedurell baen established in
several cases. However, they affected the wholaillptpn regardless of
patients’ ethnic origin. Hospitals in which admingdive errors had been
discovered had adopted measures with a view tarelimg them.

In none of the hospitals visited by the expert gralid there exist
separate rooms for Roma women; all patients redeisatment within the
same hospital facilities.
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The report also contained a set of recommendationthe field of
legislation and education of both medical persoramel persons of Roma
ethnic origin. It indicated that due to the sitoatiexisting during the
preceding decades, medical personnel and indi\dduate not on an equal
footing as regards responsibility for maintaininglamproving individuals’
state of health. This was reflected, in particullardjmited individual rights
and responsibilities in matters of health care. $deas were recommended
to ensure that individuals received the necessdoymation with a view to
being able to give informed consent to their treaitmor refuse it.
Individual requests for medical intervention weoebie made in a legally
valid manner enabling the persons concerned toesgpheir own free will
after receiving the appropriate information. Theaswees recommended in
the report comprised an amendment to the stataubeyg on sterilisation.

(i) Position of the Slovakian Society for Planriearenthood

Representatives of the Slovakian Society for PldnRarenthood and
Parenthood Education submitted a position on théyBand Soul Report.
The authors of the position contested the allegativat obsolete and
inappropriate medical methods were used in Slovakign performing
Caesarean sections. They argued that 80% of baftesy a previous
Caesarean section in Slovakia were by vaginal eéelivAdmittedly, the
requirement of prior informed consent to sterilizatwas absent in the
regulatory framework in Slovakia. Informing the wemconcerned about
the necessity of sterilisation in the process divdey did not enable them
to be informed in an optimal manner so that theylatdully assess the
repercussions of their decision to consent to tibequiure. However, it was
frequently the case with Roma women that they datle visit ante-natal
care centres. The only possibility for medical pargel to inform them
about contraception and sterilisation was therefbesshort period during
the delivery. The medical practitioners involved sterilisations acted in
good faith and in accordance with the law in force.

(iii) Position of Krompachy Hospital

In a letter to the spokesman of the Ministry of HKeadated
3 February 2003 the director of Krompachy Hospitntested the
allegation that Roma women had been forcibly ssexl in his hospital. The
letter contained the following information.

In the area covered by Krompachy Hospital the pas&l mortality rate
of Roma children had fallen from 25 per thousan@980 to 5 per thousand
in 2002. The majority of deliveries in the hospitahcerned Roma women;
the peri-natal mortality rate was around 10 peru$famd, that is,
approximately the same as in other hospitals witiénregion.

The Richnava Roma settlement (where the first awbrsd applicants
lived) was outside the area served by Krompachyphias However, its
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staff did not refuse to treat inhabitants of thettlsment, as it was closer
than the hospital to which they administrativelyooged. Between 1990
and 2003 150 women from Richnava settlement haengoirth by vaginal
delivery and 18 Roma women (that is, 12 per cel delivered by
Caesarean section. The ratio was around 15 penaé&nhwide.

During the same period 801 Roma women had giveh ioirthe hospital,
of whom 75 (that is, 9.3 per cent) had undergo@aesarean section. There
had been a further 768 deliveries by women who weteof Roma origin.
Of the latter, 139 women (that is, 18 per cent) talivered by Caesarean
section.

Between 1999 and February 2003 there had been édisstions
performed on women of Roma origin and 65 steriliget of non-Roma
patients. All patients had been duly advised and $igned the relevant
request.

Furthermore, Krompachy Hospital had carried out @6cedures on
Roma women who were experiencing difficulties imoaving. In several
cases the patients had become pregnant thereafter.

The letter also mentioned the case of a Roma wostenhad delivered
her eighth child in 1998. As she had been brouglihé¢ hospital in a state
of shock, the staff could not inform her about isgation prior to the
delivery, which was carried out by Caesarean sectiw sterilisation was
performed and she was subsequently advised to gmderilisation after
the post-natal period. The patient did not folldve tmedical advice. One
year later she was brought to the hospital witledileg, 14 days after the
scheduled date of her ninth child’s delivery. Doestvere haemorrhagic
shock she could not be saved.

B. Relevant domestic law and practice

1. Constitution, Constitutional Court Act 1993 anretevant practice

(a) Constitution of the Slovak Republic

Article 7 8 5 providesjnter alia, that international treaties on human
rights and fundamental freedoms as well as intemal treaties which
directly establish rights or obligations of natu@a legal persons take
precedence over the law provided that they weinéectand promulgated
by means laid down by law.

Article 12 § 2 guarantees fundamental rights arddoms to everybody
without distinction as to sex, race, colour, larggiabelief and religion,
political or other opinion, national or social arig membership of a
national or ethnic group, property, birth or othmsition. Nobody may
suffer any harm or be put in a position of advaatag disadvantage on
these grounds.
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Article 16 8 2 provides that nobody may be subgdtecruel, inhuman
or degrading treatment or punishment.

Article 19 § 2 guarantees to all persons protecfi@m unjustified
interference with their private and family life.

Article 41 8§ 1 provides that marriage, parenthood ¢he family are
protected by law. Special protection is affordedhddren and juveniles.

Article 127, which came into effect on 1 JanuarY20provides in its
relevant part as follows:

“1. The Constitutional Court shall decide on coanpis lodged by natural or legal
persons alleging a violation of their fundamentghts or freedoms or of human
rights and fundamental freedoms enshrined in iat&gnal treaties ratified by the
Slovak Republic ... unless the protection of sughts and freedoms falls within the
jurisdiction of a different court.

2. Where the Constitutional Court finds that a ptaimt is justified, it shall deliver
a decision stating that a person’s rights or freeslas set out in paragraph 1 have
been violated as a result of a final decision, tpagticular measure or by means of
other interference. It shall quash any such degjsineasure or other interference.
Where the violation found is the result of a fadltio act, the Constitutional Court may
order [the authority] which violated the rights foeedoms in question to take the
necessary action. At the same time the Constitati@ourt may return the case to the
authority concerned for further proceedings, orttext the authority abstain from
violating fundamental rights and freedoms ... oneve appropriate, order that those
who violated the rights or freedoms set out in geaph 1 restore the situation
existing prior to the violation.

3. In its decision on a complaint the Constituib@ourt may grant appropriate
financial satisfaction to the person whose rightslar paragraph 1 have been
violated.”

(b) The Constitutional Court Act 1993

Section 20(1) of the Constitutional Court Act 19pBvides that a
request for proceedings to be started before thest@otional Court must
indicate, inter alia, the matter concerned, the person against whom the
complaint is directed and the decision which thentiff seeks to obtain; it
must also specify the reasons for the request adttate evidence in
support of the complaint.

Under paragraph 3 of section 20, the Constituti@wlirt is bound by a
request from a plaintiff for proceedings to be te@runless the Act
expressly provides otherwise.

Section 51 provides that the parties to proceedimgsomplaints lodged
by natural or legal persons are the plaintiff amel person against whom the
complaint is directed.

Under section 53(1), a complaint to the Constitdio Court is
admissible only where the applicant has used éfecemedies provided
for by the law to protect his or her fundamentghts.
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(c) Practice of the Constitutional Court

The Constitutional Court addressed the scope ofjutsdiction to
interfere with decisions given by the authoritiealhg with criminal cases,
including public prosecutors, in its judgment Il.SU58/1998 of
13 January 1999 In particular, it held that it had power to examisuch
decisions exclusively from the point of view of itheompliance with the
Constitution and with international treaties goweghhuman rights and
freedoms ratified by the Slovak Republic. The Cibaisbnal Court further
held that it could review the alleged unlawfulnedsan action by the
authority concerned provided that it was relevamt the protection of a
person’s constitutional rights.

On 27 June 2003 the Constitutional Court deliverethment Ill. US
70/01, in which it found a violation of Article 1%2 of the Constitution as a
result of the failure of the public prosecutiontarities at three levels to
ensure an effective official investigation into tiigreatment to which the
plaintiff had been subjected by the police in thentext of criminal
proceedings brought against him. The judgment dtaneer alia, that a
violation of Article 16 8 2 of the Constitution araf Article 3 of the
Convention could occur where the State authorfided to protect such
rights by prosecuting those responsible. With egfee to the practice of the
European Court of Human Rights the Constitutionaui€ held, in
particular, that the State authorities were under ohligation to take
measures with a view to preventing violations afrstights from occurring
or to impose sanctions in cases where such viokstacurred.

In judgment I. US 22/01 of 10 July 2002 the Consiithal Court
stressed that the public authorities were obliged ehsure effective
protection of the rights guaranteed by the Constituand by the relevant
international treaties on human rights and funddeaidreedomé.

In proceedings |. US 13/00 the plaintiff complair@fcher removal from
a municipal flat. She relied on her rights undetiddes 19, 20, 21 and 41 of
the Constitution, which guarantee respect for penaand family life and the
home, protection of ownership rights, protection pérenthood and
protection of children and juveniles. In its judgmef 10 July 2001 the
Constitutional Court found that the PreSov Regiddalirt, which had dealt
with the case at last instance, had violated tliwabights of the plaintift.

In its judgment the Constitutional Court held, witbference to its
practice, that it was entitled to review decisiofshe ordinary courts where
the proceedings before them or their decisionsltexbun a breach of
individuals’ fundamental rights or freedoms.

! Collection of Findings and Decisions of the Camsittnal Court of the Slovak Republic
1999, pp. 194-199
2 Collection 2002 (2nd half), p. 497
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In proceedings Ill. US 51/08 a woman of Roma origimplained that
she had been subjected to sterilisation in a haspithout her informed
consent and that she had been unable to obtaieseds a result of the
conduct and decision of the court which dealt viagin claim for damages at
last instance. On 14 February 2008 the Constitati@ourt dismissed the
complaint as being manifestly ill-founded. The dem stated that the
ordinary court could not be held liable for anylatmn of the plaintiff's
substantive rights undenter alia, Articles 3, 8 and 12 of the Convention,
as such rights were related to the legal relatignsiisting between the
plaintiff and the hospital concerned. Any failuretbe court involved to
comply with the Constitution and the internatiotrakties could only result
in a breach of the plaintiff's rights of a proceaurnature. The
Constitutional Court pointed out that it lacked igdiction to examine
alleged errors of fact or law in proceedings betbeeordinary courts unless
they were clearly unsubstantiated or arbitrary #ng untenable from the
point of view of the Constitution, and unless tiffeets of such conclusions
entailed a breach of fundamental rights or freedguaranteed by the
Constitution or an international treaty. A preresifig for such review by the
Constitutional Court was, however, a complaint g plaintiff of a breach
of Article 6 § 1 of the Convention or its constitutal equivalent.

In proceedings Ill. US 123/01 the plaintiff compiad, inter alia, about
shortcomings in criminal proceedings against himdewted by the police
investigator and supervised by the Bratislava mjigprosecutor’s office.
On 13 December 2001 the Constitutional Court rege¢he complaint. It
held that the plaintiff, apart from availing himief his rights under the
Code of Criminal Procedure, could have sought ssdleefore the General
Prosecutor’'s Office (which was hierarchically superto the regional
prosecutor’s office) pursuant to Act 153/2001 Cghe Prosecution Service
Act).

The Constitutional Court has declared itself boundaccordance with
section 20(3) of the Constitutional Court Act 1988,the submissions of a
party aimed at initiating proceedings before it.

2. The 1972 Sterilisation Regulation

Regulation No. Z-4 582/1972-B/1 of the Ministrytd¢alth of the Slovak
Socialist Republic, published in the Official Joalrrof the Ministry of
Health No. 8-9/1972 (“the 1972 Sterilisation Regjola’), applicable at the
relevant time, contained guidelines governing ksation in medical
practice.

Section 2 permitted sterilisation in a medical itngibn, either at the
request of the person concerned or with that p&smmsent wheranter
alia, the procedure was necessary according to the aflenedical science
for the treatment of a person’s reproductive orgaffscted by disease
(section 2(a)), or where the pregnancy or birth @eriously threaten the
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life or health of a woman whose reproductive orgamrse not affected by
disease (section 2(b)).

Section 5(1)(a) authorised the head physician efrtbspital department
in which the person concerned was treated to deeluether or not that
person’s sterilisation was required within the megrof section 2(a) of the
1972 Sterilisation Regulation. Sterilisation on awtyher ground required
prior approval by a medical committee (“sterilisati committee”). A
request to the sterilisation committee was to lagéal in writing either by
the person requesting sterilisation or, subjecthed person’s consent, the
physician treating him or her (section 6).

Pursuant to section 7, in the case of minors osqexr whose legal
capacity was restricted and whose request forliseion fell to be
determined by a sterilisation committee, thoseqres’slegal representatives
were required to approve such requests.

Point XIV of the Annex to the 1972 Sterilisationdréation indicated the
following as obstetric-gynaecological reasons fustg a woman’s
sterilisation:

1. During and after a repeat Caesarean sectionrewthés method of
delivery was necessary for reasons which were fi@dy to persist during
a further pregnancy and where the woman conceritedod wish to deliver
again via Caesarean section.

2. In the event of repeated complications durirggpancy, in the course
of delivery and in the subsequent six-week periadhere a further
pregnancy would seriously threaten the woman’sdifaealth.

3. Where a woman had several children (four childog women under
the age of 35 and three children for women overdba).

The Regulation was repealed by the Health Care2@0d with effect
from 1 January 2005 (see below).

3. The Health Care Act 1994

At the relevant time the following provisions of wano. 277/1994 on
Health Care {akon o zdravotnej starostlivostt “the Health Care Act
1994”) were in force.

Section 13(1) made medical treatment subject tpé#tent's consent. A
patient’s consent to medical procedures of a pdaity serious character or
which substantially affected his or her future lifad to be given in writing
or in another provable manner (section 13(2)). Whseuch serious
procedures concerned persons who were under thef agajority but more
than 16 years old, their consent as well as thesamnof their legal
representatives was required, except in the cageosedures which could
not be delayed (sub-sections 4-6 of section 13).

Under section 15(1) the physician was obliged tasadthe patient, in an
appropriate and provable way, about the naturasobhher iliness and the
necessary medical procedures, so that the physasidnthe patient could
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actively cooperate in the patient’'s treatment. Bneount of information

which it was appropriate to provide to the patieass to be determined by
the physician in view of the particular circumstemoof the case. Such
information had to be given in a manner which reggd the patient

ethically, and was not allowed to affect the pdigetreatment.

4. The Health Care Act 2004

The Health Care, Health Care Services and Amendien676/2004
(Zakon o zdravotnej starostlivosti, sluzbach suaeista s poskytovanim
zdravotnej starostlivosti a 0 zmene a doplneni torgkh zakonow “the
Health Care Act 2004”) came into force on 1 Noven2@04 and became
operative on 1 January 2005.

Section 6 governs the information and informed eohsof patients.
Pursuant to sub-section 1, medical practitioneesadliged, unless the law
provides otherwise, to inform the persons listedoweabout the aim,
nature, consequences and risks of treatment, tlssilplity of choice
between proposed procedures and the risks connedtedefusal to accept
treatment. The above obligation to inform extendt®r alia, to the person
to be treated or another person chosen by the fororethe statutory
representative or guardian where health care letprovided to a minor, a
person deprived of legal capacity or a person \ttited legal capacity
and, in an appropriate manner, also to persongatda of giving informed
consent.

Section 6(2) obliges medical practitioners to pdeviinformation
comprehensibly, considerately and without pressaliewing the patient
the possibility and sufficient time to freely give withhold his or her
informed consent, and in a manner appropriate eéonlturity of intellect
and will and the state of health of the person eomed.

Section 6(3) provides that any person entitleduchsinformation also
has the right to refuse it. Such refusal has teeberded in writing.

Under section 6(4), informed consent is provableseat to treatment
preceded by information as stipulated by the He@#re Act 2004. A
written form of informed consent is requirediter alia, in the case of
sterilisation.  Everyone with the right to give anined consent also has
the right to freely withdraw that consent at amydi

Section 40 reads as follows:

“Sterilisation

(1) Sterilisation for the purposes of this lavalslbe the prevention of fertility
without the removal or impairment of a person’srogfuctive organs.

(2) Sterilisation can only be performed on theibad a written request and
written informed consent following previous infortiee of a person with full legal
capacity or of the statutory representative of es@e not capable of giving informed
consent, or on the basis of a court decision issuedn application by the statutory
representative.
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(3) The information preceding a person’s infornmeshsent must be provided as
specified by section 6(2) and must contain inforamaabout:

(a) alternative methods of contraception and pldrpeenthood,;

(b) possible changes in the life circumstances Wwipcompted the request for
sterilisation;

(c) the medical consequences of sterilisation asethod aimed at the irreversible
prevention of fertility;

(d) the possible failure of sterilisation.

(4) A request for sterilisation is to be submittedthe provider [of health care]
who carries out sterilisations. A request for fearstierilisation shall be examined and
sterilisation carried out by a physician speciafisin the field of gynaecology and
obstetrics; ...

(5) Sterilisation may not be carried out earlteart 30 days after informed consent
has been given.”

Section 50 repeals the 1972 Sterilisation Regulatio
Article IV of the Health Care Act 2004 introducelket offence of

“unlawful sterilisation”, which is included in th€riminal Code as Article
246Db. Sub-paragraph 1 of Article 246b provides #mgtbody who sterilises
a person contrary to the law is to be punished pyison term of between
three and eight years, by a prohibition on carrynghis or her activity or
by a pecuniary penalty. The prison term may be éetwfive and twelve
years when the offence has been committed in agtingvcircumstances
(sub-paragraph 2).

C. International materials

1. The Universal Declaration on Bioethics and HunkRaghts

The Universal Declaration on Bioethics and Humaghi®& was adopted

by UNESCO’s General Conference on 19 October 2085.relevant
provisions read as follows:

“Article 5 — Autonomy and individual responsibility

The autonomy of persons to make decisions, whikengaresponsibility for those
decisions and respecting the autonomy of others, s respected. For persons who
are not capable of exercising autonomy, specialsorea are to be taken to protect
their rights and interests.

Article 6 — Consent

1. Any preventive, diagnostic and therapeutic meldintervention is only to be
carried out with the prior, free and informed camsef the person concerned, based
on adequate information.

The consent should, where appropriate, be expmdsray be withdrawn by the
person concerned at any time and for any reasdroutidisadvantage or prejudice.”
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2. The Convention on Human Rights and Biomedicine

The Convention for the Protection of Human Righid ®ignity of the
Human Being with Regard to the Application of Bigjoand Medicine
(Council of Europe Treaty Series No. 164) entergd force in respect of
Slovakia on 1 December 1999. The relevant provssiead:

“Article 1 — Purpose and object

Parties to this Convention shall protect the digaitd identity of all human beings
and guarantee everyone, without discriminationpees for their integrity and other
rights and fundamental freedoms with regard to application of biology and
medicine.

Each Party shall take in its internal law the neaeg measures to give effect to the
provisions of this Convention.

Article 4 — Professional standards

Any intervention in the health field, including essch, must be carried out in
accordance with relevant professional obligatiams standards.

Chapter Il — Consent
Article 5 — General rule

An intervention in the health field may only be radl out after the person
concerned has given free and informed consent to it

This person shall beforehand be given appropridmation as to the purpose and
nature of the intervention as well as on its conseges and risks.

The person concerned may freely withdraw conseahwatime.
Article 6 — Protection of persons not able to comse

Subject to Articles 17 and 20 below, an intervemtinay only be carried out on a
person who does not have the capacity to consartjg or her direct benefit.

Where, according to law, a minor does not have dagacity to consent to an
intervention, the intervention may only be carr@d with the authorisation of his or
her representative or an authority or a persorody iprovided for by law.

The opinion of the minor shall be taken into comsidion as an increasingly
determining factor in proportion to his or her @ degree of maturity.”

3. The WHO Declaration on the Promotion of PatierReghts in
Europe

The World Health Organisation’s (WHO) European cttagion meeting
on the rights of patients, held in Amsterdam in 8faf994, endorsed the
document entitledPrinciples of the rights of patients in Europs a set of
principles for the promotion and implementation mdtients’ rights in
European Member States of the WHO. Its relevartspaad:
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“2. INFORMATION

2.2 Patients have the right to be fully informeduatbtheir health status, including
the medical facts about their condition; about greposed medical procedures,
together with the potential risks and benefits afreprocedure; about alternatives to
the proposed procedures, including the effect of-tneatment; and about the
diagnosis, prognosis and progress of treatment.

2.4 Information must be communicated to the patiers way appropriate to the
latter’s capacity for understanding, minimizing thise of unfamiliar technical
terminology. ...

3. CONSENT

3.1 The informed consent of the patient is a pnasitg for any medical
intervention.

3.2 A patient has the right to refuse or to haltmadical intervention. The
implications of refusing or halting such an intartien must be carefully explained to
the patient.”

4. Council of Europe Commissioner for Human Rights

In his recommendation following fact-finding missg@to Slovakia the

Commissioner for Human Rights of the Council of &pe indicatedinter
alia:

“35. The issue of sterilizations does not appeatdncern exclusively one ethnic
group of the Slovak population, nor does the qaastf their improper performance.
It is likely that vulnerable individuals from vatie ethnic origins have, at some stage,
been exposed to the risk of sterilization withoubp®r consent. However, for a
number of factors, which are developed throughbigt teport, the Commissioner is
convinced that the Roma population of eastern &iaevaas been at particular risk.

36. The initiative of the authorities to investigahto the sterilization practices in
the country is welcomed. The Slovak Government gedain an open and
constructive dialogue with the Commissioner conicerthis difficult issue. It is also
encouraging to note that the Government is conisigeways of improving the
country’s health care system in general, includeproductive health care, and access
to it for vulnerable persons, including Roma wornreparticular.

37. The Commissioner is concerned about what appiedre a widespread negative
attitude towards the relatively high birth rate amgpdhe Roma as compared with other
parts of the population. These concerns are oftglamed with worries of an
increased proportion of the population living orciab benefits. Such statements,
particularly when pronounced by persons of authptive the potential of further
encouraging negative perceptions of the Roma antbeagion-Roma population. It
cannot be excluded that these types of statemeais hrave encouraged improper
sterilization practices of Roma women.
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50. In view of the difficulties encountered duritige investigations, and limitations
surrounding them, initiated by the Governmentsiunlikely that they will shed full
light on the sterilizations practices.

51. However, on the basis of the information corgd in the reports referred to
above, and that obtained during the visit, it caaspnably be assumed that
sterilizations have taken place, particularly irsteen Slovakia, without informed
consent.

52. The information available to the Commissiodees not suggest that an active
or organized Government policy of improper steafians has existed (at least since
the end of the communist regime). However, the &toBovernment has, in the view
of the Commissioner, an objective responsibilityttie matter for failing to put in
place adequate legislation and for failing to ebsercappropriate supervision of
sterilization practices although allegations of ioger sterilizations have been made
throughout the 1990’s and early 2000. "

The relevant part of the Commissioner’s follow-epart on the Slovak
Republic of 29 March 2006 (CommDH(2006)5) reads:

“4. The involuntary sterilisation of Roma women

Development of the situation and measures taken

33. The allegations of forced and coerced stetibira of Roma women in Slovakia
were considered as a possible grave violation ofidnurights and therefore taken
very seriously by the Slovak Government. A consibér effort was devoted to their
thorough examination. In addition to a criminal éstigation, a professional medical
inspection of healthcare establishments was orgdrésid an expert opinion of the
Faculty of Medicine of the Comenius University imaBslava requested. It was not
confrmed that the Slovak Government would have pswed an organized
discriminatory sterilizations’ policy. Legislativand practical measures were taken by
the Government in order to eliminate the administeashortcomings identified in the
course of inquires and to prevent similar situatimm occurring in the future.

34. The Public Health Act, which came into effeatloJanuary 2005, sought to deal
with these issues by including sections on statiti;, informed consent and access to
medical records. The law was elaborated in accamlavith the Council of Europe
Convention on Human Rights and Biomedicine, and regnather things, eliminates
the deficiencies in legislation found in the coua$ehe investigations. The law, inter
alia, guarantees informed consent and requirestheate professionals to provide
information to patients before, for example, undérg sterilisation. It also requires a
thirty day waiting period after informed consentgisen. In addition, the new law
addresses the problem many individuals face inssicg their medical records. The
law explicitly allows authorisation by the patigotanother person, through a power
of attorney, to view and photocopy their files.

35. Women allegedly harmed by sterilisation hawe riight to turn to the Slovak
courts with a request for compensation and it ésvilew of the Slovakian authorities

! Recommendation of the Commissioner for Human Riglaincerning certain aspects of
law and practice relating to sterilization of womdn the Slovak Republic,
CommDH(2003)12, Strasbourg, 17 October 2003
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that the existing legal framework offers them suént possibilities to seek
compensation. Some of the cases have been condhydegjecting the complaint or
by halting proceedings. In other cases, court prdicgs are still underway.

Conclusions

36. The Commissioner welcomes the coming into fatéhe Public Health Act,
and its provisions on informed consent and acceswddical records. These were
crucial issues which the Commissioner had addressbds Recommendation to the
Slovak authorities, and he is pleased to see llsah¢w law has explicitly addressed
these problem areas.

37. The Commissioner notes with regret that thes&doauthorities have not yet
established an independent commission to providgpensation or an apology to the
victims. While victims may seek redress through ¢bert system, in these types of
cases, litigation has its practical shortcomingsese include the difficult and costly
nature of obtaining legal counsel, particularly,r fRoma women living in
marginalised communities, and the extremely higtential standards.

38. The Commissioner again encourages the aut®rith consider creating an
independent commission that might, on the exanunatf each case, provide
effective and rapid non-judicial redress. Such esdrwould be given to individual
applicants, who could show that appropriate procesiuvere not followed, without
there necessarily having been intent or criminglligence on the part of individual
medical staff, but because of systemic shortcomindbe procedures permitted, and
that in their particular case, sterilisation wastheut informed consent. Such a
Commission might allow for alleged cases to be emachthoroughly, but with fewer
formalities and less cost for applicants, thangiadiproceedings.”

5. ECRI reports on Slovakia
The European Commission against Racism and IntatergECRI)

published its third report on Slovakia on 27 Jap2d04. Its relevant parts
read as follows:

“...The Roma minority remains severely disadvandage most areas of life,
particularly in the fields of housing, employmemdaeducation. Various strategies
and measures to address these problems have nadb ledal, widespread and
sustainable improvements, and the stated politarédrity given to this issue has not
been translated into adequate resources or a ¢eddaterest and commitment on the
part of all the administrative sectors involved.biRu opinion towards the Roma
minority remains generally negative.

Allegations of sterilisations of Roma women withstuir full and informed consent

93. ECRI is very concerned by reports which camedtional and international
attention at the beginning of 2003 claiming thatrRowomen have, in recent years
and on an on-going basis, been subject to steidlisnin some hospitals in Eastern
Slovakia without their full and informed consemi.the past, during the Communist
period, an official policy existed according to whi Roma women were offered
financial incentives to undergo sterilisations. sT'piolicy was discontinued in 1989
after the fall of Communism, but, according to tleport, the practice of sterilising
Roma women without the necessary safeguards toetizat they are fully aware of -
and in agreement with - the implications of thegaaure has continued in some
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hospitals. According to the report, some women hlagen asked to sign consent
forms while under anaesthesia for caesarean sectitmme have been told that the
sterilisation was necessary since further pregeanebuld prove fatal for themselves
or their babies, and some have been presentedcaitent forms for signature after
the operation had taken place. A number of the scamentioned in the report

concerned the sterilisation of minors. The reptst @laims that some hospitals are
practising segregation of Roma women in maternétyecfor example by allocating

them to separate rooms or by holding separate aalenonsultation sessions for
Roma women.

94. After the publication of the above-mentioneghar, the authorities opened
different avenues of investigation which are undgnat the time of writing. Since the
beginning of these investigations, some steps haea taken to improve the methods
used, for example by nominating female police effic responsible for collecting
evidence rather than allocating this task to lgebised male police officers as was
initially the case. It also appears that the ihitivestigation carried out in only one
hospital by the Ministry of Health is being extedde other hospitals. The authorities
have also made a public call for any women coneetaecome forward to their local
police stations. The procedures in place for rdmdasterilisations are also under
review with the aim of improving safeguards, foample by allowing for a 72 hour
“reflection period” between consent and the operati

95. However, a number of concerns have been rdigetie authors of the report
concerning the way in which the investigations haeen carried out so far. They
note, for example, that the only crime currentlinganvestigated is that of genocide,
which seems unlikely to lead to any prosecutior #rat attention has been focused
mainly on whether signed consent forms can be mediwhereas the issue at stake is
the extent to which women signed with full knowledand consent of the procedure
in question. It is further stated that the attitidiésplayed by some police officers in
guestioning alleged victims have been extremelyelpfal and unlikely to encourage
other women to come forward, while cases being dgitbby some women are being
hindered by attempts to block access to hospits for the lawyers representing the
women. The possibility of bringing criminal procésgs against the authors of the
report — either for spreading panic in societyhi¢ allegations are untrue or for not
informing the authorities at an earlier stage aotigmoviding more details if they are
true — has also been publicly raised by the autiberi

However, ECRI notes that, in May 2003, Represerdatiof the Office of the
Prosecutor General stated that a criminal complastnot been filed against report’s
authors, that they would not be prosecuted andttiegt had only used their right to
freedom of expression.

Recommendations:

96. ECRI is of the opinion that the possibility sierilisations of Roma women
without their full and informed consent necessgaienmediate, extensive and
thorough investigation. It seems clear to ECRI ihasuch investigations, attention
should be focused not on whether a signed formbeaproduced, but on whether the
women involved were fully informed of what they wesigning and the actual
implications of sterilisation. The extent to whiblest medical knowledge, practice
and ethics have been applied in the advice givemaimen and procedures followed
should also be closely examined. It would also éeessary to ascertain the extent to
which Roma women and women from the majority comityumay have received
differential treatment, both as regards the isdugarilisation and in general access to
health care during pregnancy and birth.
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97. Given the public and serious nature of the nspooncerning sterilisations of
Roma women without their full and informed conseénts necessary to ensure that
the investigation is seen to be as impartial arahgparent as possible: the
involvement of international experts might be valeain this respect. Particular care
should be taken to ensure that women who may wigtome forward, or who have
already done so, are treated with the utmost geibgidnd are in no way subjected to
harassment or threats. In this context, ECRI camsithat the possibility raised by the
authorities that the authors of the report willdfgmrosecution is likely to have a very
negative effect on the confidence of possible wistin the justice system and should
therefore be publicly abandoned. Access to medidak and other relevant
information for women and their legal representgishould be ensured. ECRI also
feels that the charges which might possibly be ¢nbun connection with the
investigation should be left more open until a degicture of the situation has been
obtained.

98. ECRI also recommends that, prior to and nostéthding the outcome of the
investigation, more adequate safeguards shouldibin place to forestall any further
problems or lack of certainty in this area. In fabe authorities have acknowledged
there remains at present, at the legal level, sanognalies between the law in force
and specific regulations issued previously. Clemtailed and coherent regulations
and instructions should thus be issued immedidtebnsure that all sterilisations are
being carried out in accordance with best medicabwkedge, practice and
procedures, including the provision of full and goehensible information to patients
about the interventions proposed to them.”

In its next periodic report (fourth monitoring cggl on Slovakia,

published on 26 May 2009, ECRI concluded the folimwy

“111. ECRI notes with concern that the problemsregards investigations into
allegations of sterilisations of Roma women withtheir full and informed consent
noted in its third report remained. The authorit@mtinued to investigate these
allegations under the crime of genocide rather tf@mexample, under the crimes of
assault or of inflicting grievous bodily harm. Taegle under which these allegations
were investigated thus rendered proof of a crimgngabeen committed virtually
impossible and the possibility for redress throutje courts almost null. The
investigations also reportedly continued to focosthee issue of consent forms being
signed rather than on whether full prior informatiwas provided. Due to these flaws,
in most cases, the courts decided that the altegmtivere unproven. ECRI wishes to
stress that at the very least, the authorities ldheecure legal aid to victims so that
they can seek compensation through civil law.

112. Some legislative measures have been takerotidp better legal safeguards
against the practice. The Criminal Code has beeended to include the crime of
“illegal sterilisation” and it provides for a thyrday waiting period from the time the
patient has given her consent before the stefdisas carried out. Section 40 of Law
No. 576/2004 Coll. on Healthcare which entered ifdaece on 1 January 2005
provides that sterilisation can only be performetlofving a written request and
informed written consent from a person who has bg®viously informed and is
fully legally responsible for him/herself, or fromperson who legally represents them
and can provide their informed consent, or on & dof a court decision based on a
request by a legal representative. The patientnimdtion session preceding consent
must be carried out according to the law and nudtde information on alternative
methods of contraception and family planning, gasesthanges in life circumstances
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which led to the request for sterilisation, the mallconsequences of sterilisation and
the possibility that the sterilisation may fail.

113. While welcoming these legislative developmgeBRI regrets that due to the
above-mentioned problems in the investigations lefgations of sterilisations of
Roma women without their full and informed conserd, redress has been possible
for the majority of women involved.

114. ECRI recommends that the Slovak authoritiesitoo all facilities which
perform sterilisations to ensure that the legigtatisafeguards concerning this
procedure are respected. It also urges the aud®rid take steps to ensure that
complaints filed by Roma women alleging sterilisa8 without their full and
informed consent are duly investigated and thavittms receive proper redress.”

6. UN Convention on the Elimination of All Formsicrimination
against Women

The UN Convention on the Elimination of All Form& Discrimination
against Women provides, in its relevant Articles:

“Article 1

For the purposes of the present Convention, the teliscrimination against
women’ shall mean any distinction, exclusion orttnieon made on the basis of sex
which has the effect or purpose of impairing odifyihg the recognition, enjoyment
or exercise by women, irrespective of their marit#tus, on a basis of equality of
men and women, of human rights and fundamentaldémms in the political,
economic, social, cultural, civil or any other flel

Article 12

1. States Parties shall take all appropriate measto eliminate discrimination
against women in the field of health care in ordeensure, on a basis of equality of
men and women, access to health care servicesidingl those related to family
planning.

2. Notwithstanding the provisions of paragraph 1hig article, States Parties shall
ensure to women appropriate services in connegtitimpregnancy, confinement and
the post-natal period, granting free services whereessary, as well as adequate
nutrition during pregnancy and lactation.

Article 16

1. States Parties shall take all appropriate measto eliminate discrimination
against women in all matters relating to marriagel damily relations and in
particular shall ensure, on a basis of equalitsnef and women:

(e) The same rights to decide freely and responsiblthe number and spacing of
their children and to have access to the informatemlucation and means to enable
them to exercise these rights;
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General Recommendation No. 24 adopted by the Cdesemibn the
Elimination of Discrimination against Women (CEDAW) 1999 includes,
inter alia, the following opinion and recommendations fori@ctby the
States parties to the Convention on the EliminatadnAll Forms of
Discrimination against Women:

“20. Women have the right to be fully informed, psoperly trained personnel, of
their options in agreeing to treatment or reseainbluding likely benefits and
potential adverse effects of proposed procedurésaailable alternatives.

21. States parties should report on measures takeliminate barriers that women
face in gaining access to health care serviceswdrad measures they have taken to
ensure women timely and affordable access to sficss...

22. States parties should also report on measakes tto ensure access to quality
health care services, for example, by making theoegtable to women. Acceptable
services are those which are delivered in a walye&haures that a woman gives her
fully informed consent, respects her dignity, guéeas her confidentiality and is
sensitive to her needs and perspectives. Statéegpahould not permit forms of
coercion, such as non-consensual sterilizationthat violate women’s rights to
informed consent and dignity.

31. States parties should also, in particular:

(e) Require all health services to be consisteih Wie human rights of women,
including the rights to autonomy, privacy, confidelity, informed consent and
choice;

(f) Ensure that the training curricula of healthriwers includes comprehensive,
mandatory, gender-sensitive courses on women’'stthemhd human rights, in
particular gender-based violence.

”

At its 41st session (30 June to 18 July 2008) CEDA&Msidered the
combined second, third and fourth periodic repont ®lovakia. The
concluding observations containjnter alia, the following text
(CEDAW/C/SVKICO/4):

“44. While acknowledging the explanations giventbg delegation on the alleged
coerced sterilization of Roma women, and notingrdeently adopted legislation on
sterilization, the Committee remains concernechfidrimation received in respect of
Roma women who report having been sterilized withpwior and informed consent.

45. Recalling its views in respect of communicatidie. 4/2004 (Szijarto v.
Hungary), the Committee recommends that the Statiy pnonitor public and private
health centres, including hospitals and clinicat fherform sterilization procedures so
as to ensure that patients are able to provide fmlormed consent before any
sterilization procedure is carried out, with appiage sanctions being available and
implemented in the event of a breach. It calls upmn State party to take further
measures to ensure that the relevant provisiortheofConvention and the pertinent
paragraphs of the Committee’s general recommentatims. 19 and 24 in relation to
women’s reproductive health and rights are knowd adhered to by all relevant
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personnel in public and private health centresluging hospitals and clinics. The
Committee recommends that the State party takeeaktssary measures to ensure that
the complaints filed by Roma women on grounds adrced sterilization are duly
acknowledged and that victims of such practicegyeaated effective remedies.”

COMPLAINTS

1. The applicants complained under Article 3 of fBonvention that
() they had been victims of forced and unlawfuwrgisation in a public
hospital and (ii) the Slovakian authorities hadlef@i to undertake a
thorough, effective and prompt investigation irtte tircumstances of their
sterilisation.

2. Under Article 8 of the Convention the applicambmplained that
their sterilisation had seriously interfered wikleir private and family lives
and that the Slovakian authorities had failed tmgly with their positive
obligation to protect their rights in that context.

3. The applicants alleged a violation of Articl2 df the Convention in
that they had been denied their right to foundrailfaas a result of their
sterilisation.

4. The applicants complained under Article 13 lod Convention that
they had no effective remedy at their disposaltf@ir complaints under
Articles 3, 8 and 12.

5. The applicants also alleged that their stetibss had been based on
grounds of sex, race, colour, membership of a natianinority and
ethnicity. They relied on Article 14 of the Conviemt in conjunction with
Articles 3, 8 and 12.

THE LAW

A. Exhaustion of domestic remedies

The Government objected that the applicants haeéxivdusted domestic
remedies as required by Article 35 § 1 of the Caotioa.

Firstly, the civil proceedings for damages initthtby the applicants
pursuant to Articles 420 et seq. of the Civil Cadere still pending. In
addition, it was also open to the applicants tk sedress by means of an
action under Articles 11 et seq. of the Civil Cdde protection of their
personal rights in respect of any non-pecuniary agresulting from the
alleged interference with, in particular, theirhig under Article 8 of the
Convention.
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Secondly, the applicants had failed to complainthite Constitutional
Court about the alleged failure of the Slovakiathatities to display the
required promptness when dealing with the case. té\stheir third
constitutional complaint, it had been rejected ¢h July 2008 as the
applicants had not lodged it in accordance withftmmal requirements as
interpreted and applied by the Constitutional Colinat court had therefore
been prevented from addressing the merits of tiéicamts’ complaints, in
particular those under Articles 3 and 8 of the Gantion.

The applicants disagreed. They considered thahere# civil action for
damages nor the constitutional remedy constitutiettere remedies which
they were required to exhaust.

With regard to a possible complaint under ArticB bf the Constitution
in particular, the applicants maintained that then&itutional Court could
deal with the procedural aspect of their case lbuakdd jurisdiction to
examine whether their substantive rights under Goavention had been
breached. It had previously refused to review simigrievances, for
example in proceedings Ill. US 51/08. It had expedsthe same view in its
decision on the applicants’ complaints of 16 Ma2€i®5 and 13 December
2006.

Civil actions were not capable of leading to thenification and
punishment of those responsible for their stetiigaand, in any event, for
an effective protection of the applicants’ rights issue a criminal-law
remedy was required. In civil proceedings the applis had to bear the
burden of proof. The prospects of success of #@ions were questionable
given that Krompachy Hospital remained in existemeky formally and had
no assets and that the newly established privagpitadb in Krompachy had
not succeeded to the former hospital's obligatiorise civil courts were
likely to rely on the existing expert opinions dissing the applicant’s
arguments.

As to the criminal proceedings, the applicantsrreteto the position of
the General Prosecutor’'s Office of 19 May 2008 atiog to which they
could not be considered as injured parties.

The applicants further argued that the domestibaaittes involved had
consistently disregarded the principal issue inrtbase, namely the fact
that they had not given their full and informed sent to the procedure.

In any event, the applicants considered that spedr@umstances
justified the examination of their case by the G@oas there existed an
administrative practice of coercive sterilisatidfRmma women in Slovakia
and the Government had failed to address the issihe proper manner.

The Court reiterates that the rule of exhaustiordafestic remedies
must be applied with some degree of flexibility awtthout excessive
formalism. At the same time it requires in prineighat the complaints
intended to be made subsequently at internatianal Ishould have been
aired before the domestic authorities, at leastsubstance, and in
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compliance with the formal requirements laid down domestic law.
Among other things the Court must examine whether, all the
circumstances of the case, the applicant did ewenyt that could
reasonably be expected of him or her to exhaustlail@ domestic
remedies (seédzinas v. Cypru$GC], no. 56679/00, § 38, ECHR 2004-Il;
Melnik v. Ukraine no. 72286/01, 8§ 67, 28 March 2006; dtdmmatov v.
Azerbaijan nos. 9852/03 and 13413/04, § 91, 29 November)2007

In the present case the applicants attempted tairoledress in the
context of criminal proceedings instituted in resg® to complaints about
their sterilisation and that of several other Ronmanen. That attempt was
unsuccessful as the regional prosecutor’'s officeetitimes endorsed the
police investigator's conclusion that no criminaffeoace had been
committed. Ultimately, on 19 May 2008, the Gendrabsecutor's Office
held that the applicants had suffered no harm #r thealth, or other
damage, and that their rights had not been infdnge

In the same context the Constitutional Court twjcashed the regional
prosecutor’s decision and ordered a more thoroughstigation into the
case. In particular, in the decision of 13 Decen®@06 it ordered a re-
examination of the case from the perspective ofahy@icants’ rights under
Articles 3 and 8 of the Convention and specified thsues which the
prosecuting authorities were required to determine.

The investigator then took further evidence andchaied that no
offence had been committed. The regional prosecatol9 February 2008,
dismissed the applicants’ complaint against thatisiien. The applicants
then lodged their third complaint with the Congtdnal Court. They
informed the latter that they had challenged thdipyprosecutor’s decision
before the General Prosecutor’s Office. On 3 JW@2hey submitted to
the Constitutional Court a copy of the General Ecasor's position
dismissing their petition.

On 29 July 2008 the Constitutional Court held ttint decision of the
KoSice regional prosecutor’s office of 19 Februa®p8 had been reviewed
by the General Prosecutor's Office at the appl€ankequest. Any
interference with the applicants’ rights which @enstitutional Court was
entitted to examine in the context of the procegsgircomplained of
therefore stemmed from the decision which the Garignosecutor’s Office
had given on 19 May 2008. Since the applicantsexatusively challenged
the decision of the regional prosecutor’s officel amce the Constitutional
Court was bound by the way in which they had spstithe subject-matter
of their complaint, the court concluded that itked jurisdiction to deal
with the complaint.

In this connection the Court considers relevant thathe first set of
proceedings leading to its decision of 1 June 20@5Constitutional Court
allowed the applicants’ complaint against the reglgrosecutor’s decision
of 9 March 2004, notwithstanding the fact that tBeneral Prosecutor’'s
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Office, at the applicants’ request, had revieweat thecision on 10 July
2004. Before the Constitutional Court the applisahad not complained
separately about the position of the General Puises Office.
Furthermore, in the third set of proceedings, wHeah to the decision of
29 July 2008, the Constitutional Court was infornthadt the applicants’
complaint to the General Prosecutor’s Office hadenbeejected, on
19 May 2008, on the ground that none of their ggid been infringed. It
was thus aware that, despite its earlier judgmehés applicants’ repeated
attempts to obtain redress before the prosecutitigpéties at all levels had
failed.

Having regard to the above and the nature of thee,cthe Court
considers that the Constitutional Court’s decisebr29 July 2008 to reject
the applicants’ third complaint on the ground ttiety had not directed it
expressly against the position of the General Ruds€s Office amounted
to excessive formalism in the circumstances ofdage. It thus takes the
view that the applicants provided the prosecutingharities and the
Constitutional Court with ample opportunity to resls the breach of their
rights which they alleged before the Court.

As to the argument that it was open to the appligcém seek redress by
means of civil-law remedies and that the proceesdiog their action for
damages were still pending, the Court reiteratas\ilinere there is a choice
of remedies, the exhaustion requirement must bdiegpbpo reflect the
practical realities of the applicant’s position, @ to ensure the effective
protection of the rights and freedoms guaranteedth®y Convention.
Moreover, an applicant who has used a remedy wiscltapparently
effective and sufficient cannot be required alsbadwe tried others that were
also available but probably no more likely to becassful (seéddamski v.
Poland(dec.), no. 6973/04, 27 January 2009, with furtkégrences).

In its decisions of 1 June 2005 and 30 Decembe6 208 Constitutional
Court admitted that the outcome of the criminalcgexdings was relevant
for determination of the applicants’ complaints endrticles 3, 8 and 14 of
the Convention. Their choice to seek redress bynsed criminal-law
remedies cannot therefore be said to have beeprioaate.

The Court also finds relevant the applicants’ argota outlined above
pointing to practical difficulties in their civilases resulting from the fact
that Krompachy Hospital hadke factoceased to exist, from the duration of
the proceedings and from the limited scope of i=lesvailable, in particular
with regard to the establishment of individual li&yp on the part of the
persons responsible for their sterilisation. It m@nbe overlooked that in
their reports of 2006 and 2009 respectively, ciabdve, the Council of
Europe Commissioner for Human Rights and ECRI sirtyil pointed to
persistent difficulties and practical shortcominggpairing the chances for
applicants to obtain redress through the courts.
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In view of the above, the Court takes the view ,thatthe particular
circumstances, it is not prevented from examinimg merits of the case
notwithstanding that the proceedings relating todpplicants’ civil actions
are still pending.

Furthermore, the rights under Articles 3 and 8h& Convention have
been found to comprise positive obligations andcedoral safeguards
which States are required to comply with (seitatis mutandisM.C. v.
Bulgaria, no. 39272/98, 88 149-151, ECHR 2003-XII, with fanth
references, anflhan v. Turkey|GC], no. 22277/93, § 92, ECHR 2000-VII).
In the context of the present case the questi@esnmvhether domestic law
and practice provided sufficient safeguards togmiothe applicants’ rights.
It has not been shown that that issue was likelypdoaddressed by the
domestic authorities involved in the applicantsea

The Government’s objection as to non-exhaustiodavhestic remedies
must therefore be dismissed.

B. Article 3 of the Convention

The applicants complained that they had been stdojgo inhuman and
degrading treatment on account of their sterilisafind that the authorities
had failed to carry out a thorough, fair and effexinvestigation into the
circumstances surrounding their sterilisation. Tredied on Article 3 of the
Convention, which provides:

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”

The Government argued that the sterilisation procesl had been
performed in a medical institution in accordancéhwihe law and with the
aim of protecting the applicants’ health and livEise applicants themselves
had requested their sterilisation and had signedréhevant documents.
They had therefore not been subjected to treatcmmtrary to Article 3 of
the Convention. With reference to the various niaeravailable the
Government further disputed the allegation thatehead been a practice of
forced sterilisations in Slovakia and that the rnalmethods used had been
obsolete.

Finally, with reference to the steps taken in tloatext of the above
criminal proceedings, the Government maintainedt tthee Slovakian
authorities had fully complied with their proceduohligation to carry out
an effective investigation into the alleged inhunag degrading treatment
of the applicants and that they had displayed digedce in that context.

The applicants first maintained that they had beera vulnerable
position and that their sterilisation had been aluand humiliating. It had
violated their physical and psychological dignitpdahad had lasting
consequences in terms of physical and mental sugfeiThe procedures
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performed had been contrary to domestic law aretnationally recognised
medical standards. Their signatures on the statiis request forms could
not be considered valid and, in any event, did canstitute informed
consent to the procedure.

The applicants further argued that the Slovakiahaities had failed in
their obligation to provide them with adequate paotibn against treatment
contrary to Article 3 of the Convention. The acBoof the Slovakian
authorities had not complied with the standardaroéffective investigation,
and had thus violated their obligation under thecpdural head of Article 3
of the Convention. In particular, the authoritieedhfound that the
applicants’ sterilisation complied with the legakquirements. That
conclusion ran contrary to the facts of the case duthorities had failed to
clarify why they considered tubal ligation to bdifa-saving operation. By
favouring the medical personnel in the investigatithey had acted
contrary to their obligation to conduct an effeetiinvestigation. The
authorities had not displayed due diligence anccds® had ultimately been
set aside without having been submitted to a court.

Finally, the applicants alleged that there was actme of forced
sterilisation of women of Roma origin which had asgin in the former
Czechoslovakia in the 1970s. Evidence existed shpwiat there had been
a practice of forced sterilisation in Slovakian pitels even after the fall of
the communist regime.

The Court considers, in the light of the partiesbmissions, that the
complaint raises serious issues of fact and laweutite Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not reatly ill-founded within
the meaning of Article 35 § 3 of the Convention. Nier ground for
declaring it inadmissible has been establishechulst therefore be declared
admissible.

C. Article 8 of the Convention

The applicants complained that their sterilisatial seriously interfered
with their private and family lives and that theo®ikian authorities had
failed to comply with their positive obligation fwotect their rights in that
context. They invoked Article 8 of the Conventiomiah, in its relevant
part, provides:

“1. Everyone has the right to respect for his stevand family life, ...

2. There shall be no interference by a public ety with the exercise of this right
except such as is in accordance with the law ameédgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”
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The Government argued that the interference comgdiaof had been in
accordance with the relevant law and necessary pi@mtecting the
applicants’ own health. With regard to the firstdasecond applicants in
particular, sterilisation had been indicated fordimoal reasons, namely a
narrow pelvis and the risk of uterine rupture doerépeated Caesarean
sections. As to the third applicant, in the couodeher fourth delivery,
preceded by a pregnancy complicated by cervicallage, she had given
birth to twins. The delivery had had to be carreed by Caesarean section
because of the position of the foetuses.

All three applicants had given consent to theirildation. They had
signed the relevant forms to that effect and trexjuests had been approved
by the sterilisation committee. In view of the fiend second applicants’
mental capacity, the doctors had not considereddessary to also ask their
legal representatives for approval. In the coufsd® criminal proceedings
the latter confirmed that they would have consentethe sterilisation of
the first and second applicants if doctors had menended it in order to
protect the applicants’ health. In any event, theeace of such approval did
not in itself entail a breach of Article 8 in theotimstances.

The sterilisation procedures performed on the ffédio tubes of the
applicants had been carried out in accordance thghapplicable medical
standards. Their effects were not irreversiblehasat was a possibility either
of recanalisation of the fallopian tubes or ofifesation in vitro.

The applicants referred to their arguments in respé their complaint
under Article 3 and submitted that the interferemesl been neither in
accordance with the law nor necessary in a demogatiety as required
by paragraph 2 of Article 8. They maintained thatiksation by means of
tubal ligation was not life-saving surgery. Had tsuieen the case, there
would have been no need to obtain their conserd.clittumstances under
which they had signed the relevant documents erdutie possibility of
their giving full and informed consent to the prdaee.

The Slovakian authorities had failed to comply witheir positive
obligation under Article 8 in that they had not yided the applicants with
information about ways of protecting their reprodes health, including
information on the characteristics and consequemdesterilisation and
alternative methods of contraception.

Finally, the applicants alleged that, at the tilh¢heir sterilisation, there
existed no appropriate framework comprising specregulations and
policies with a view to ensuring that procedureghait kind were carried
out only with the full and informed consent of jeatis, as required by
internationally recognised standards.

The Court considers, in the light of the partiesbmissions, that the
complaint raises serious issues of fact and laweutite Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not retly ill-founded within
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the meaning of Article 35 § 3 of the Convention. Nier ground for
declaring it inadmissible has been establishechulst therefore be declared
admissible.

D. Article 12 of the Convention

The applicants complained that they had been deheidright to found
a family as a result of their sterilisation. Théleged a breach of Article 12
of the Convention, which provides:

“Men and women of marriageable age have the rightdrry and to found a family,
according to the national laws governing the eserof this right.”

With reference to their arguments under Articletl®e Government
maintained that the facts of the case did not gse to a breach of Article
12 of the Convention.

The applicants contended that their right to foandamily had been
breached on account of their sterilisation withthgir full and informed
consent as required by the law, and that the Gowvenbh had failed to
establish appropriate safeguards to prevent stigdtieins from occurring.

The Court considers, in the light of the partiesbmissions, that the
complaint raises serious issues of fact and laweutite Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not reatly ill-founded within
the meaning of Article 35 § 3 of the Convention. Nier ground for
declaring it inadmissible has been establishechulst therefore be declared
admissible.

E. Article 13 of the Convention

The applicants complained that they had no effectemedy at their
disposal in respect of the complaints under Arsicke 8 and 12 of the
Convention. They relied on Article 13, which prossd

“Everyone whose rights and freedoms as set fortlthie] Convention are violated
shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingioféicial capacity.”

The Government argued that the applicants had resattheir disposal
before the civil courts, in the context of the anal proceedings and before
the Constitutional Court. The right to an effectivemedy within the
meaning of Article 13 did not guarantee a remedynioto succeed, but
simply an accessible remedy before an authoritypatent to examine the
merits of the complaint.

The applicants disagreed.

The Court considers, in the light of the partiesbmissions, that the
complaint raises serious issues of fact and laweutizte Convention, the
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determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not reatly ill-founded within
the meaning of Article 35 § 3 of the Convention. Nier ground for
declaring it inadmissible has been establishechulst therefore be declared
admissible.

F. Article 14 of the Convention

Finally, the applicants alleged that they had baisariminated against in
the enjoyment of their rights under Articles 3,r@ld2 of the Convention.
They alleged a violation of Article 14 of the Contien, which provides:

“The enjoyment of the rights and freedoms set fanttithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national ooaal origin, association with a
national minority, property, birth or other status.

The Government referred to their arguments conegrtihe complaint
under Article 3 of the Convention and maintaineat the applicants had not
been treated differently from other patients innailsr position.

The applicants argued that their complaint wasdabnsidered in the
context of the intolerance to which persons of Ramgin were subjected
in general in Slovakia and which was also prevalamtong medical
personnel. That was proved by the applicants’ ggdi@n during their stay
in Krompachy Hospital. The applicants also reliedstatements by several
politicians and Government members addressing theligs fears
concerning high Roma birth rates and calling far tegulation of Roma
fertility. These factors indicatedrima faciethat they were subjected to
racial discrimination.

The applicants further alleged that they had algtesed discrimination
on the ground of their sex. That conclusion waspsued by the views
expressed by international bodies such as the Ctiemron the Elimination
of Discrimination against Women, who asserted tfaiure by health
services to accommodate the fundamental biologidérences between
men and women in reproduction violated the prolubit on sex
discrimination. The applicants had been subjectedless favourable
treatment during pregnancy and childbirth, thatwjle they were in a
vulnerable position. Their sterilisation, performedgthout their full and
informed consent, was a form of violence againsime which was
discriminatory. Their ensuing infertility resulted a psychological and
social burden which was much heavier on womenantiqular in the Roma
community where a woman'’s status was often detexthy her fertility.

The applicants maintained that they had sufferedbable burden of
discrimination as their sex and race had playedeaisive role in the
violation of their human rights in issue.
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Finally, the applicants argued that there had beenobjective and
reasonable justification for their differentialdatenent. Their non-consensual
sterilisation had pursued no legitimate aim. Thexested no race-neutral
explanation justifying their sterilisation duringa€sarean delivery.

The Court considers, in the light of the partiesbmissions, that the
complaint raises serious issues of fact and laweutite Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not reatly ill-founded within
the meaning of Article 35 § 3 of the Convention. Nier ground for
declaring it inadmissible has been establishechulst therefore be declared
admissible.

For these reasons, the Court unanimously

Declaresthe application admissible, without prejudging therits of the
case.

Lawrence Early Nicolas Bratza
Registrar President



