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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicants Rrtiv@ (Class XA) visas under s.65 of the
Migration Act 1958 (the Act).

The applicants, who claim to be citizens of Singapapplied to the Department of
Immigration for the visas on [date deleted undé8%(2) of the Migration Act 1958 as this
information may identify the applicant] January 201

The delegate refused to grant the visas [in] Aug04tl, and the applicants applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRagulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdreariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstfalia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tfeiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387Appellant S395/2002 v MIMA (2003) 216
CLR 473,SZATV v MIAC (2007) 233 CLR 18 an8ZFDV v MIAC (2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality However, the threat of harm need notheeproduct of government policy; it may
be enough that the government has failed or islartalprotect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Harm from non-state agents may amount to persettdioa Convention reason if the
motivation of the non-State actors is Conventidatesl, and the State is unable to provide
adequate protection against the harm. Where the Staomplicit in the sense that it
encourages, condones or tolerates the harm, thedatbf the State is consistent with the
possibility that there is persecutidvil MA v Respondents S152/2003 (2004) 222 CLR 1, per
Gleeson CJ, Hayne and Heydon JJ, at [23]. Wher&tite is willing but not able to provide
protection, the fact that the authorities, inclygihe police, and the courts, may not be able
to provide an assurance of safety, so as to rermoyeeasonable basis for fear, does not
justify an unwillingness to seek their protectidiMA v Respondents S152/2003 (2004) 222
CLR 1, per Gleeson CJ, Hayne and Heydon JJ, atlf28lich cases, a person will not be a
victim of persecution, unless it is concluded tthat government would not or could not
provide citizens in the position of the person viita level of protection which they were
entitled to expect according to international stadd:MIMA v Respondents S152/2003

(2004) 222 CLR 1, per Gleeson CJ, Hayne and Heydpat [29]. Harm from non-State
actors which is not motivated by a Convention reasay also amount to persecution for a
Convention reason if the protection of the Statsitheld or denied for a Convention
reason.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢aten s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has préitatobligations because the Minister has
substantial grounds for believing that, as a neocgsand foreseeable consequence of the
applicant being removed from Australia to a regegvtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degrathegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

Under s.36(2B)(b) of the Act there is taken ndbéca real risk that an applicant will suffer
significant harm in a country if the tribunal idiséied that the applicant could obtain, from
an authority of the country, protection such thatré would not be a real risk that the
applicant will suffer significant harm. That isgtkevel of protection must be such that the
risk of the applicant being significantly harmedeass than a ‘real risk’.
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Member of the same family unit

Subsections 36(2)(b) and (c) provide as an altematiterion that the applicant is a non-
citizen in Australia who is a member of the sammilaunit as a non-citizen mentioned in
s.36(2)(a) or (aa) who holds a protection visati8ed&(1) of the Act provides that one
person is a ‘member of the same family unit’ astla@oif either is a member of the family
unit of the other or each is a member of the famiiit of a third person. Section 5(1) also
provides that ‘member of the family unit’ of a pemshas the meaning given by the
Regulations for the purposes of the definition. €Rpression is defined in r.1.12 of the
Regulations to includdependent children.

CLAIMSAND EVIDENCE
Visa application

The Tribunal has before it the Department’s filatiag to the applicants’ protection visa
application. The first named visa applicant agpfier the visa on the basis that she was a
refugee and the remaining applicants, her childapplied on the basis of that they were
members of her family unit.

According to information provided in the visa ajgplion:

a. The first named visa applicant is a [age deletetB1g2)] year old national of
Singapore; her religion is Hindu.

b. The first named visa applicant married [Mr A] [(993 and they separated
[in] 2008.

c. The other applicants are aged [ages deleted: 2/}3&Epectively. Their
father is the first named visa applicant’s estrangesband. They too are
Singaporean nationals.

d. The applicants have travelled outside Singaporeemous times including a
number of times to [to a number of countries ad agland Australia.

e. The first named visa applicant has completed 12syafaeducation which
included studies in Australia between March 2009 &anuary 2010. She had
had several positions in Singapore the last atea sapport and operations
executive.

f. The applicants last entered Australia [in] Janz&¥1 on visitor visas.

The first named applicant visa applicant listeddasons for leaving Singapore. In summary
she claimed that she had been physically and Jgrdlalised by her estranged husband
everyday for many years. She stated he was cangahd he failed to financially support
her. She said she had lived in fear and her childrere afraid of their father.

The first named applicant visa applicant statetlsha feared that if she returned to
Singapore her estranged husband would continue &bbse her and may attempt to kill her.
She stated that her estranged husband was vigldraggressive, and lost control when he
drank. She said that nobody was able to help hehaslways ended up at home alone with
him. She tried to free herself but her husbandsedto give her a divorce
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In relation to whether the Singaporean authoriteas or will protect her, the first named visa
applicant stated that if she was given the prataabrder she had applied for in 2004 when
she was bashed up by her estranged husband she matuiave had to go to another country
and seek help. The court wanted evidence fromaheolice report and medical reports,
which she was unable to obtain because she was hadse arrest by her husband.

Various documents were submitted in support ofritba application including the following:

a.

A statutory declaration made by the first namea agplicant [in] January
2011.

Certified copies of the applicants’ passports.
Certified copies of the applicants’ birth certifiea.
Certified copy of first named visa applicant’s mage certificate.

Certified copy of a medical complaint of spousalsdmade to the police by
the first named visa applicant [in] August 1997eTinst named visa applicant
claimed that her husband had punched and kickedrhercomplaint
indicated that the first named visa applicant madries to her head, lips, neck
and shoulder which were consistent with having tsarck with a blunt
object such as a fist, and that she claimed thaths not the first assault.

Certified copy of Family Court documents indicatihgt a complaint made
by the first named visa applicant was to be senpeah the Respondent (her
husband) [in] September 1997.

Certified copy of a police record made [in] SeptemB004 in which the first
named visa applicant reported that she was asdawltber husband [two days
earlier in] September 2004 resulting in bruisesdomouth and face, that she
had been beaten by her husband for 10 years, ahtdlbehaved aggressively
towards their children, and she was making thentdpabtain a protection
order.

Certified copy of an interim court order dated¢la$eptember 2004
restraining her husband from committing family eiete on the first, second
and third named visa applicants.

Certified copy of a Maintenance Order made by conge] October 2004
that [Mr A] pay monthly maintenance for his two Idnen.

Certified copy of Deed of Separation made [in] JBB&0 between the first
named visa applicant and her estranged husbamagstiaat they had been
living apart since February 2008, that they wowdtmue to do so, the first
named visa applicant would have custody care anttamf the other
applicants, the first named visa applicant wasseeking maintenance from
her estranged husband, and at the end of three fyeen February 2008
either the first named visa applicant or her egfearhusband would be at
liberty to file for divorce and the other party wdgive their consent.
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Certified copy of a police record dated [in] Dec&nB010 regarding a report
made by the first named visa applicant that heaeged husband had
telephoned her and questioned her about her whantsand asked about her
personal life which she viewed as harassment. @ibedsthat when she tried
to ignore his questions he shouted and scoldedahdrthat similar incidents
had occurred numerous times in the preceding sixtinscalthough no assault
or threat had taken place. The report was mad&doord purpose only”.

28. In her statutory declaration, the first named @pplicant stated amongst other things that:

a.

Her parents had “matched made” her with her ese@mgisband when she
was [age deleted: s.431(2)] years old and theyiathkegally [in] 1993.

She and her husband had one matrimonial home siagemarriage.

Her husband was very short tempered, aggressivientj jealous, possessive,
and physically and verbally abusive, and committeshy acts of domestic
violence against her including:

i. Physical violence such as punching, kicking, slagpand pulling her
hair, throwing objects often when he got drunk.

il. Sexual violence such as forcing her to have sexghe did not want
to without regard for her feelings and emotions.

iii. Violence against property such as smashing houdetpécts,
punching walls, tearing or burning their childrenlsthes especially if
they were gifts from her parents, siblings or fden

iv. Forced social isolation such as not allowing hegdaut without him
or to see or communicate with her friends or family

v. Financial abuse such as keeping control of alb#rek accounts,
refusing to give her enough money needed for orgilnang
expenses, preventing her from working when she edartt, or when
he allowed her to work he demanded that she haaedadivher wages
to him.

vi. Verbal abuse for example ridiculing her, putting iewn, making
abusive, threatening or angry comments, cursingsar@ring and
calling her names.

vii. Psychological/emotional abuse and manipulatioresirdy her self-
confidence such a threats of violence or other $oofmrabuse that
frightened her, and having weapons which could e&asm such as
knives, hockey stick and baseball bat.

viii. Spiritual abuse such as ridiculing her religiousgtice and preventing
her from attending her chosen place of worship.
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d. Her oldest daughter and son had witnessed théerfatphysical and verbal
abuse on many occasions. When her husband asshettdter children
would run towards her which would stop the abuse.

e. Her husband was not a responsible or loving fatierchildren lived in fear
and never wanted to be home alone with him or gpgimg or travel with
him. He restricted them from going to the playgmuswimming, playing
with the neighbourhood children, or going to tHaends’ houses.

f. Due to the religion and culture she was broughihughe had endured and
tolerated her husband’s torture.

g. On occasions she ran away with her children tghegnts’ or brother’s house
for a week; her husband would loiter around toitske left the house and
watch and monitor her movements. She always hidatindy violence and
problems from her parents and siblings and pretétalbe happy with her
marriage and loved by her husband.

h. She reported her husband to the police on numemasions and even
brought him to court for family violence. She apglifor a protection order in
2004 but it was dismissed due to lack of evideshe;could not afford a
lawyer but he had a lawyer. She applied to the Fa@ourt for maintenance
but her husband only paid for a couple of months.

i. She tolerated the violent actions and threats phhsband for 18 years before
she separated from her husband [in] February 20@8datect her children.
Divorce is not practised in her religion or cultamed the woman is meant to
put up with all the actions and abuse of her hudlathout complaint.

J.  When she returned from a weekend holiday in Cdiereestranged husband
confronted her aggressively and asked whether atigbne to Cairns to see
her boyfriend and threatened to kill her and hesftiend however she did not
have a boyfriend

k. During an argument over this issue her husbanatimned her and then
punched her and left a bruise on her left arm.ddeighter saw the assault and
became very afraid of her father. After this evam became very frightened
and feared for her life and the welfare and sabétyer children so she
immediately made arrangements to leave Singapore.

I.  Her husband was capable of taking action againsare: committing
continued acts of violence against her and anybaeessociated with. Thus
her life and the welfare of her children were coudlly at risk in Singapore.

Documents on the Department’s file indicate thatfttst named visa applicant was
interviewed by the delegate [in] August 2011 irateln to the visa application however the
Department’s file do not contain an audio recorddngvritten record of the interview.

Review application

The applicants submitted a copy of the delegatetssibn with their review application. The
Tribunal has had regard to the information in theision.
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[In] October 2011, the Tribunal received a writsebmission from the applicants. The first
named visa applicant commented in detail on thegdée’s decision and submitted
documents including the following:

a. Articles regarding the prohibition of divorce inrdiuism.

b. Medical certificate dated [in] August 1997 regagdasuicide attempt made
by the first named visa applicant.

c. Reports and articles regarding Singaporean rapg, lstvelters for women in
Singapore, and a man who murdered his estrangedaftér breaching a
protection order five times.

d. Correspondence sent by the first named visa applkcwyers and her
husband’s lawyers in December 2004 regarding mgeigayments on the
matrimonial home.

e. A list of the first named visa applicant’s employmh&om 2006 to 2010.

f. Statutory declaration made by the second namedapigkcant [in] September
2011regarding her father’s violence and her fedmif

g. Family Court Case Card said to indicate that tret fiamed visa applicant and
her estranged husband had attended family coumgétliSeptember and
October 2004.

Tribunal hearings

The applicants were invited to appear before thieuifial [in] February 2012 and again [in]
May 2012 following the introduction of the complemt&ry protection criterion. All four
applicants attended the hearings however therfansted visa applicant gave evidence and
presented arguments on her own behalf and on bef@lé other applicants. The following
is a summary of the hearings.

First hearing

The first named visa applicant informed the Triduhat she was in the process of making an
application in Australia to divorce her estrangedidand. The Tribunal questioned this given
the first named visa applicant had submitted thairde was not permitted in the Hindu
religion. In response she indicated that she wablerto divorce in Singapore because her
family and her estranged husband’s family wouldtpatn back together. After some
guestioning the first named visa applicant evehyuakponded that she did not obtain a
divorce in Singapore for reasons of religion andifp. She added that even if she had
divorced her estranged husband in Singapore hel ¢@vie harmed her and referred to the
article she had sent the Tribunal regarding a mlam killed his wife after breaching a
protection order six times.

The first named visa applicant stated that by aivay her estranged husband she could stop
him living in the matrimonial home. The Tribunalugit to confirm that first named visa
applicant’s estranged husband was still livingh@ matrimonial home. At first the first
named visa applicant replied that he was but theted that they sold the matrimonial home,
she had another unit in Singapore and he was ger@inestioned further, the first named visa
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applicant stated that the matrimonial home was so&bout June (2010). She added that her
estranged husband had never made mortgage payamehtsd not worked for 10 years. She
stated that only she made mortgage payments. &hveecbto the letters sent to her estranged
husband in 2004 regarding his non-payment anddstagy were forced to sell their home
due to mortgage arrears.

Asked to explain how she was able to make the ragegayments if her husband had
restricted her ability to work, the first namedavegpplicant told the Tribunal that she made a
down payment for the house and was first ownehefproperty. She stated that she had not
worked continuously since 2004 and had about tjoteewhich did not last more than 3 or 4
months but later stated that she did not work forerthan 6 months. She stated that her
husband would allow her to work for a period ofeifut then would give her trouble and she
would quit her job. She stated that a certain ptb@o of her wages went into a fund and
every month the mortgage payment was taken fronfuti She also stated that she sold her
jewellery for almost $50,000 which she used to nadgments of $2000 each month for
about year, to “run the family” and pay bills.

The Tribunal questioned how the first named vigaliapnt was able to fund her many
overseas trips including several to Australia if tieancial situation was as she stated. She
responded that her parents supported her and shibéanoney left over from the sale of her
jewellery. She referred to coming to Australia ae of times to study and because
domestic violence is taken very seriously here. Thieunal questioned why the first named
visa applicant did not seek protection on any afdalier trips to Australia. She replied that
the first time she came in 2007 she came alontutty shen when she came with her children
she brought her estranged husband as well becauseetv she was trying to plan
something. The Tribunal questioned why the appticame to Australia with her children
and husband given her financial situation and @tier that it did not seem she was trying to
get away from her husband. The first named visdicgpy replied that she wanted to study
and he wanted to come and she could not say noTiilnenal queried why, if she could not
stop her estranged husband from accompanyingheefirst named visa applicant used her
limited financial resources to come to Australibe3eplied that she came to obtain a
qualification so that she could then apply for panent residence. The Tribunal questioned
why the first named visa applicant’s estranged aodlpermitted her to study in Australia.
She stated that he toned down a bit after shehigoko court and applied for a protection
order (in 2004) and thus he said it was okay bl ifine came. The Tribunal questioned
why her husband agreed to her coming to Austrédiaeain 2007 to study. The first named
visa applicant replied that she came because ihwamoney and indicated that after a
month her estranged husband starting pressuringrttecreated problems for her so she only
studied for a month.

Questioned further about her trips to Australia, first named visa applicant stated that after
her first visit in 2007 she returned in 2009 tadstand then came back again in November
2010 for one week to find out how to seek protectiere.

The Tribunal noted that the first named visa applidad referred in her submission to the
Tribunal to a letter that the Department had resgivom someone regarding her protection
visa application and which the delegate had digmigsth her at interview. The Tribunal
informed the first named visa applicant that theas no such letter on the Department’s file
and no recording of the interview with the delegad¢he Tribunal had not had regard to the
letter or the information she had given the delegatnterview.
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The Tribunal noted that the second named visa @pgliclaimed in her statutory declaration
that her father had hit her. The first named vigaliaant confirmed that her estranged
husband had hit their daughter. Asked whether $tearged husband had hit her sons, the
first named visa applicant said he had not. Refgrtd her estranged husband’s abuse, the
first named visa applicant stated that her daudtddrseen a lot and that her sons had seen it
a couple of times. Asked whether she believed stearged husband would harm her
children in the future, the first named visa apgticreplied that she was not sure; and that if
she returned he would have access to children amd get to her through the kids by, for
example, taking them and not returning them. Sitesdee did not know how her estranged
husband would react towards their children.

The Tribunal questioned whether she had read heyhdar’s statutory declaration and
whether the contents were correct. The first nauwea applicant replied that whatever her
daughter said in the statutory declaration was fn@m she just helped her daughter put the
words together. The first named visa applicant icor@d, as her daughter had claimed in her
statutory declaration, that her estranged husbaddkben in prison for hitting a taxi driver
when he was drunk. She stated that her estrangdzhhd was a heavy drinker and was
violent when he drank. She added his brothers gangsters and had been in prison for five
years. She stated that her estranged husband wsisally violent, verbally abusive and
short tempered even if he was not drunk and shéeficitie matrimonial house a few times
in fear of her life and the lives of her childr&he added that he would not leave their home
and there was no way for her to get him out ofrtfarimonial home as he was a co-owner.
She referred to the article she had sent the Talbwhich indicated that whilst there were
shelters for women in Singapore they only proviteedporary accommaodation for three
months and Singapore was so small her estrangdéidisvould be able to locate her. The
first named visa applicant stated that he had fdwerdvhen she left in 2004 and stayed with
her brother and that, as he was entitled to adoe$®ir children, she could not avoid him in
Singapore. She added that he had taken their ehilthany times and kept the children from
her and said he would do something to the child@rehe did not come back and she would
never get to see her children again.

In response to being asked whether her parentsiblilgs could assist her to leave her
estranged husband and accommodate her, the firetchaisa applicant stated that both her
brothers supported her financially but could natoeemodate her as they each had three
children of their own. She said her parents hadtsplétheir savings on her and her children.
She added that her family encouraged her to studystralia to get residency here. She
stated that most of the time she did not evenhaalfamily because she would have so much
trauma afterwards; she said that many times shamasle to make a police report because
her estranged husband hit her and kept her indbsdj where there was no phone, until her
bruises disappeared.

In relation to the Deed of Separation, the firsned visa applicant stated that her estranged
husband only agreed to give her custody of theldidn under the terms of the deed because
she agreed not to seek maintenance for her ohildren. She stated that when she had
previously applied for a maintenance order heaegied husband only made payments for
couple of months. The Tribunal questioned why lstra@ged husband agreed to the Deed of
Separation if he was as controlling of her as shiened The first named visa applicant

replied that he had to agree as she was goinguid aod would put up all the cases and
charge him for maintenance and he was not payinfphenaintenance and he had a previous
record for hitting her in 1997 when she soughtaqation order so he had a history of many
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cases. The Tribunal questioned why her husbanddamiconcerned that she would go to

the court and obtain a protection order and thusilheg to legally separate in June 2010
when she had done so in the past and he had cedtims behaviour. The first named visa
applicant replied that they had sold the matrimidmiause and he had nowhere to stay and
she had enough money to buy a unit in her own reamdene had no choice as he did not have
a house. The Tribunal questioned how the first hwiga applicant was able to finance the
purchase of the unit given her claimed infrequempleyment. She replied that she had
worked since she was 16 years old and thus haisatf superannuation to buy another
property and had previously sold two other propsrfrom which she earned a profit.

The Tribunal noted that the first named visa appliclaimed to have gone to the police
many times whereas the documents she submittechiledi that she went to the police in
1997 and 2004. The first named visa applicant neded that they were the only papers she
had as many times her estranged husband triecstmogehe evidence; she said they were the
papers she kept from him at her parents’ placeeds$iow many times she went to the

police, she said it was a couple of times, thehgha went about 5 times, then she said she
went a lot of times, every time an incident happkr@d then hat she may have gone 20 or
30 times. She said that at the end of the day atledreturn home and there would be no
one to protect her at home.

The Tribunal noted that the first named visa appliclaimed that she sought a protection
order in 2004 and it was dismissed and that sheshlaohitted documentary evidence of the
protection order but not the dismissal. She respdndat the order of dismissal was sent to
her estranged husband and she was not given the &fte added that her estranged husband
had a lawyer and she did not and she did not haeegh evidence to show that he had hit
her. The first named visa applicant claimed thatds¢ranged husband had come home drunk
and beat her badly. Questioned at length aboutdbis of the dismissal the Tribunal
eventually elicited from the first named visa apaitit that it was dismissed because she did
not present medical evidence that she had beeuoleskan that particular occasion in 2004.
She gave various reasons for not consulting a dader first explanation was that her job
would be jeopardised if she went to the companyatoésked why she did not see another
doctor, she stated that nothing happened whenatheergedical report in 1997. When the
Tribunal questioned this the first named visa aggpit indicated that she did not pursue any
action against her estranged husband in 1997 becddamily pressure and because she
would have to return to him. The first named vippleant stated that she believed the court
should have given her a protection order in 200#herbasis of her estranged husband’s
history but the court required evidence of theipaldr incident in 2004. She then stated that
her estranged husband restricted her from going/laese and followed her everywhere so
she was not able to get the medical evidence stdede She felt the authorities had failed to
protect her by issuing a protection order to ratram from harming her.

The Tribunal noted that the 2004 order orderediteenamed visa applicant’s estranged
husband not to commit family violence against et ehildren and restrained him from
committing family violence so it seemed she waggiimmediate protection. She replied it
was not a protection order but a letter telling é&ranged husband that she had made a
complaint. The Tribunal read the order to the fratmed visa applicant and put to her that it
was an interim protection order which indicated tha authorities had acted immediately to
try to stop her husband from harming her. She edphat was only until the matter went to
court and at the end of the day when the court waseheard in November or December she
did not get the protection order. She stated thatseught protection on the basis of the
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previous report she had made (in 1997) and addedlkie did not seek a medical because she
had her children around, threats were made bysterged husband’s brothers, and she was
not in the right frame of mind at the time. Shealsshe did not plan to get her estranged
husband in trouble, it just happened, and as aenagtie could only think of her children at

the time.

The Tribunal put to the first named visa applidéwat the harm she had claimed to have been
subjected to by her estranged husband and whicfeahed in the future did not appear
Convention related, that is, it did not appear tlatestranged husband had harmed her for a
Convention reason. The first named visa applicasponded that as a Hindu she was
expected to put up with the treatment and her maéskaew she would tolerate it because
she was Hindu. She stated that a Chinese familydvmot have told her to stay with her
husband. The Tribunal noted that the first named applicant had stated that her estranged
husband had been violent outside the home whidbatet that he behaved in a violent
manner in other situations unrelated to religiontdsponse, the first named visa applicant
stated that her estranged husband hit [a taxi Jrment to prison as a result and did not do
anything afterwards. She seemed to suggest tHaistgand did not harm others again
because he knew that if he did harm people who wetrélindus he would go to prison.

When questioned further the first named visa apptistated that even after being released
from prison, her estranged husband had fights dnt$the did not go to prison he was

called to the police station for questioning.

The Tribunal put to the first named visa appliddat according to information in sources
consulted by the Tribunal, effective state protativas available to the citizens of Singapore
as there was a legal system which criminalised gtimeiolence, an impartial and effective
police force and system of justice, and men and &ohad the same legal rights. The
Tribunal also added that it did not appear fromfitst named visa applicant’s evidence that
she had been denied protection for a Conventicsorednvited to comment the first named
visa applicant stated that she believed that sbeldthave been given a protection order (in
2004) based on her estranged husband’s previoasirec

Asked whether she had any further evidence, teerimmed visa applicant stated that her
estranged husband belonged to a higher caste wagisalooked down upon her. She then
added that she believed her husband would haveotledthis drinking and violence if she
had been of a different ethnicity and religion. Sh&l a Chinese woman would not tolerate
his behaviour and she would have gotten proteaid@®04 when she sought it. The Tribunal
suggested that the first named visa applicant hadged her evidence and put to her that the
information in the sources consulted by the Tribumdicated that the judicial system in
Singapore was impartial and did not indicate thatwould be denied protection for reason
reasons of ethnicity. The first named visa applicasponded that that there were many
religious issues such a Muslims and Hindus notrgggmployment; she stated that Muslims
had their own court where they could obtain a dieor

Second hearing

The first named visa applicant informed the Triduhat she was unable to obtain a divorce
in Australia. She stated that her parents hadeddier and told her that her husband had not
changed at all and he was unwilling to sign foneite. The first named visa applicant also
told the Tribunal that she and her daughter hadacbmvith her estranged husband and that
he had told her that he had consulted lawyers Isecsiie had taken their children to
Australia without his permission.
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The Tribunal explained the new complementary ptaiacriteria and invited the first named
visa applicant to give evidence about whether g@ieants would be subjected to significant
harm in Singapore. The first named visa applicaplied that she would be arbitrarily
deprived of her life, tortured, subjected to craietl inhuman treatment, and punishment, and
subjected to degrading treatment or punishments&tted she had been deprived of all her
freedom, and had been tortured in the past andowiih the future because she had taken the
children. She would be verbally and physically [stneid by her estranged husband and
degraded because she belonged to a different easteshe feared death because there had
been so many attempts. She stated that her estrngband had harassed her in December
2010, came to her office and gave her a lot oftl®at work. The first named visa applicant
stated that in April 2012 her estranged husbardihiel brother that she thought she could
run away to another country but one day her deathidvbe in his hands.

The Tribunal asked the first named visa applicamenvshe last lived with her estranged
husband. She stated that in was in July 2010 in th&trimonial home. She stated that she
told him she would not work so that he would sigea Deed of Agreement but once he signed
it she went to work as he would not support hee hted that he abused her every day
whist they lived together by screaming at her dr@raade many reports. She said she would
go to the police but his family intervened and se did not proceed and he would beat her
when she returned home. She said she miscarriedrtiiwee times because he kicked her in
the abdomen.

The Tribunal invited the first named visa applicamgive evidence about the relocation and
state protection exceptions. She stated that shld oot relocate within Singapore because
her husband would find her as Singapore was smdltlze maximum she could stay in a
shelter was three months. In relation to stateggtain, the first named visa applicant stated
that a protection order was no guarantee, her Imaisiveay seek access (to the children) and
thus she could not stay away from him and he cbatd her.

The first named visa applicant concluded by stattivag) she would be persecuted by her
husband and her life was in danger and that by gta Australia she had aggravated him
more as she had brought disgrace to him and tleudathger had increased.

Independent evidence

The Tribunal has had regard to the following infatimn from other sources in making its
decision.

The Republic of Singapore is made up of the maamds which is 42 kilometres long by 23
kilometres wide, and 63 surrounding islets. It Adstal area of approximately 714 square
kilometres. Based on 2011 data, the total populatidSingapore is 5.18 million consisting
of three major ethnic groups - Chinese (74 pet)ctfalay (13 per cent) and Indians (9 per
cent). English is the language of administratiod emmmerce and is widely spoken across
the island. (Australian Department of Foreign Affaiingapore Country Brief, May 2012,
http://www.dfat.gov.au/geo/singapore/singapore_tguibrief.htm).

The Overseas Security Advisory Council reports 8iagapore is amongst the safest
countries in the world, the police response to erintidents is professional and generally
effective, and any report involving a criminal ident is handled in accordance with the
prescribed regulations. (Overseas Security Advi§€wyncil ,Sngapore 2011 Crime and



Safety Report, 21 July 2011https://www.osac.gov/Pages/ContentReport Detasisxa
cid=11247

The United States Department of State reportedlbsys on the various aspects of the
judicial and legal system in Singapore:

Civilian authorities maintained effective contreen the police force and the armed
forces, and the Ministry of Home Affairs and ther@pt Practices Investigation
Bureau had effective mechanisms to investigatepamnish abuse and corruption. ...

The constitution provides for an independent judici and the government generally
respected judicial independence ...

The law provides all defendants with the right faiatrial, and independent
observers viewed the judiciary as generally imphetihd independent ... The judicial
system generally provides citizens with an efficiedicial process. ....

The constitution states that all persons are dugfake the law and entitled to the
equal protection of the law, and the governmenegaly respected these provisions
in practice; there is no explicit provision gragtiequal rights to women and
minorities. Mindful of the country’s history of imtcommunal tension, the
government took numerous measures to ensure rathiaic, religious, and cultural
nondiscrimination. Social, economic, and cultumhéfits and facilities were
available to all citizens regardless of race, ietigor gender.

The government enforced the law against rape, wiiichides for imprisonment of

up to 20 years and caning for offenders. Undetaierape can be committed only by
a man, and spousal rape is generally not a crimeseder, husbands who force their
wives to have intercourse can be prosecuted far atfienses, such as assault.
Spousal rape is a criminal offense when the coig@eparated, subject to an interim
divorce order that has not become final, or sulifeet written separation agreement,
as well as when a court has issued a protectiogr aghinst the husband. ...

The law criminalizes domestic violence and intemticharassment. A victim of
domestic violence can obtain court orders bariegspouse from the home until the
court is satisfied that the spouse has ceasedssjgeebehavior. ... A 2009 survey by
a local NGO found that 9 percent of respondentsrted having experienced some
form of sexual or physical violence in their life. Several voluntary welfare
organizations provided assistance to abused wohaing the year there were 2,871
applications for personal protection orders, 54@etr of which were filed by wives
for protection against their husbands.

Women accounted for 56.8 percent of civil servicpyees. They enjoyed the
same legal rights as men, including civil libertiemployment, commercial activity,
and education. ...

Both men and women have the right to initiate dregoroceedings; however, in
practice some women faced significant difficultileat prevented them from pursuing
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such proceedings. This included the lack of finah@sources to obtain legal
counsel. ...

The Children and Young Persons Act created a jlereourt system and established
protective services for children orphaned, abu4ealbled," or with disabilities. The
Ministry of Community Development, Youth, and SpaiICYS) worked closely
with the National Council for Social Services teemsee children’s welfare cases. ...

Ethnic Malays constituted approximately 13 peradrihe population. The
constitution acknowledges them as the indigenooglpeof the country and charges
the government to support and promote their palitieducational, religious,
economic, social, cultural, and language interd3ts.government took steps to
encourage greater educational achievement amonayMaldents. However, ethnic
Malays have not reached the educational or socmmniz levels achieved by the
ethnic Chinese majority, the ethnic Indian mingraythe Eurasian community.
Malays remained underrepresented at senior complenatls and, some asserted, in
certain sectors of the government and the militéhys reflected their historically
lower educational and economic levels, but somaetdhat it also was a result of
employment discrimination. Some ethnic Indians atgmrted that discrimination
limited their employment and promotion opportursti&overnment guidelines called
for eliminating language referring to age, gendethnicity in employment
advertisements; restrictive language pertinenpliorgquirements, such as “Chinese
speaker” remained acceptable. These guidelinesgesrerally followed. (United
States Department of Stag910 Human Rights Report: Sngapore, 8 April 2011).

FINDINGS AND REASONS

On the basis of their passports and in the absafraey evidence to the contrary, the
Tribunal accepts that the applicants are natioofa&ingapore.

The first named visa applicant claims that she bellseriously and significantly harmed by
her estranged husband if she returns to Singagg#pecific protection claims have not been
made on behalf of the applicant children howeverfitst and second named visa applicants
have indicated that the children fear their fathed he has hit the second named visa
applicant.

The first named visa applicant was not a good wineHer testimony was generally long
winded and vague on many occasions. She seemediomialy evasive when the Tribunal
attempted to obtain specific details about cemaatters. Further, aspects of her claims and
evidence changed and were not credible. The foligwire examples of this.

The first named visa applicant mentioned at tret fiearing that she had come to Australia a
couple of times and for the first time in 2007. Hower, her passport indicates several trips to
Australia and information in the delegate’s deasiecord, which she submitted to the
Tribunal, states that she has entered Australahdf nine times and that the first occasion
was in 2003. The Tribunal found the first namedvagplicant’s testimony about her trips to
Australia and her explanations for not seekinggmtdn in Australia sooner given her many
trips hesitant, vague and intentionally evasiveidtnot appear that she was being truthful
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about these matters which raises doubts about ehkér husband was as controlling and
restricted her freedom to the extent that she laamed.

The first named visa applicant told the Tribunalmting and at hearing that she was only
able to work a few months at a time however thiaégensistent with the employment details
she gave in her protection visa application whiahidate that she has worked in various
positions for years at a time. Further, the fiwtned visa applicant emphasised at hearing
that her estranged husband had not worked for adgetiad not contributed to the mortgage
and restricted her ability to work. If this wereadrthe Tribunal does not find it credible that
she could have financed, even with help from heemts and the sale of her jewellery, or
would have made so many trips to Australia. It @pee that the first named visa applicant
was attempting to present an inaccurate pictuteeofinancial circumstances to the Tribunal
to support her claim that her husband failed tarimally support her and restricted her
ability to work.

The Tribunal found the first named visa applicatg'stimony regarding why her estranged
husband agreed to their Deed of Separation rambhdgultimately unclear. Her testimony
about when the matrimonial home was sold, wherebganged husband stopped living in
the matrimonial home, and where her estranged Indsbaed after the sale of the property
was vague and evasive. This raises doubts theenatiner relationship with her estranged
husband in recent years and whether he has codttouestrict, control and harm her as she
claims.

The first named visa applicant embellished hemntdaas she testified. It took much
guestioning to elicit approximately how many tinsée reported her estranged husband’s
violence to the police. At first she stated tha stade a couple of reports, then that she made
five reports and then that she made between 2@@meports. Further, the first named visa
applicant added to her reasons for not reportimgesmstances of violence to the police
during the course of her testimony. Asked why sdendt obtain medical evidence for the
incident that prompted her to seek a protectiomiona 2004 she initially stated that she did
not want to jeopardise her employment by consuliegcompany doctor. However, as she
was questioned further she added more and morengé&sr not doing so. She was most
hesitant and vague when asked whether she feardaisigand would harm her children in

the future yet subsequently stated that she hadddar their lives in the past. The first

named visa applicant seemed to be inventing heleage as she testified which raises doubts
about whether there were as many instances ofngelas she claims, if and why her 2004
application for protection was unsuccessful, amdekient and nature to which her estranged
husband has harmed the applicant children.

The flaws in the first named visa applicant’s ewicke have led the Tribunal to conclude that
she was not an entirely truthful witness. The Tniddbelieves that while she was subjected to
domestic violence by her estranged husband shevested and exaggerated aspects of her
claims.

The documentary evidence the first named visa egpiihas submitted indicates that she was
physically harmed by her estranged husband in 2887n 2004. The Tribunal thus accepts
that she was harmed on those occasions and thegmbited those assaults to the police.
Both reports state that the first named visa appticlaimed that there had been other
instances of violence and the Tribunal finds thatfirst named visa applicant was subjected
to other instances of domestic violence by heaagied husband. However, due to her vague
and changing testimony regarding the number ofrte@he made, the Tribunal does not
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accept that she made 20 or 30 police reports add that she made three reports to the
police in 1997, 2004 and 2010.

The 2010 police report was made the month aftefitsienamed visa applicant returned to
Singapore from a one week trip to Australia theppse of which was to determine how to
apply for protection. Thus, the timing of that pelireport as well as the minor nature of the
alleged harassment she reported compared to ttamaes of domestic violence she reported
in 1997 and 2004, and the fact she made the rapatrecord only, lead the Tribunal to
conclude that the first named visa applicant mada¢port to support her protection visa
application and not because the first named vigicGamt felt at real or increased risk of
harm from her estranged husband.

On the basis of the Deed of Separation the firstethvisa applicant and estranged husband
entered into in June 2010, the Tribunal finds teatestranged husband no longer wants to be
in a marital relationship with her, they have sthidir matrimonial home and lived apart since
at least mid-2010 including a period of about somtihs in Singapore, and that the risk of
harm to the first named visa applicant has redu€edher, in these circumstances the
Tribunal does not accept that her estranged husiedinsked to divorce her or that he has
threatened her via her brother as she claimedTTibanal notes and accepts as credible that
the first named visa applicant’s estranged huslbasdeen aggravated and indicated he will
take legal action because the first named visa@pyltook the applicant children from
Singapore without his permission for an extendetgeof time. On the totality of the
evidence before it the Tribunal has concluded ttiatisk of harm the first named visa
applicant faces from her estranged husband hasrbdaned since they have stopped living
together.

The Tribunal did not find the first named visa apght’s testimony regarding her estranged
husband’s reasons for harming her credible. Thieuhal accepts that divorce is not
generally permitted in the Hindu religion and ttred first named visa applicant may have
thus been pressured and/or felt unable for mangsytealivorce her husband. However, her
testimony that he harmed her for reasons of religedhnicity and her caste seemed
speculative and mere afterthoughts. The evidenfmedothe Tribunal indicates that her
estranged husband expressed himself aggressivelialently in non-domestic settings and
thus that a Convention reason or reasons weremesgsential and significant motivation for
the harm he inflicted upon the first named visaliappt or the other applicants.

Irrespective of the motivation of the first namaslavapplicant’s estranged husband, the
information from the sources consulted by the Tmadundicate that the law in Singapore
criminalises domestic violence, Singapore has gartral and effective judiciary and legal
system, and an effective police force. The firshad visa applicant has provided reports
concerning the limits of state protection with resito victims of domestic violence
including a report about a husband who breacheaheedtic violence order several times
before killing his wife. However, no state can qurdee its citizens will be safe from violence
at all times. On the basis of the information ia #ources consulted by the Tribunal, the
Tribunal finds that the Singaporean authorities aath do provide adequate and effective
state protection to its citizens which meets iraional standards.

Furthermore, the information does not suggestttiteaSingaporean authorities withhold
protection from its citizens for any of the Conventreasons. The Tribunal notes that in
response to being invited to comment upon whethemsas denied state protection for a
Convention reason at the first hearing, the fieshed visa applicant did not indicate that she
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was nor had her testimony suggested that she lead Bewever, at the conclusion of the
hearing she asserted without any apparent basistibavould have been given a protection
order in 2004 if she was of Chinese ethnicity. Thieunal rejects this as the information in
the sources consulted by the Tribunal does notatéithat the authorities deny protection on
the basis of ethnicity or for any Convention reagamther, the first named visa applicant
had stated up to that point that she was not giahorder because she did not bring the
relevant evidence.

The Tribunal thus finds that if the first namedavagpplicant returns to Singapore, the
authorities in Singapore would provide her with@ate and effective protection against
harm from her estranged husband in the reasonafdgdeable future. Thus, the Tribunal
finds that the first named visa applicant doeshaste a well-founded fear of Convention
related persecution in Singapore. The first namsal applicant is not a refugee and does not
meet the refugee criterion in s.36(2)(a).

Specific claims have not been made that the apylidaildren are refugees although the first
named visa applicant indicated that she feare@s$teanged husband may harm her children
and the second named visa applicant stated int&eitary declaration that she feared her
father. As adequate and effective state protecsi@vailable in Singapore, and the evidence
before the Tribunal does not suggest that the ptatection would be withheld from the
applicant children for a Convention reason, thédmal finds that the second, third and
fourth named applicants do not have a well-fourféad of Convention related persecution in
Singapore. Hence, they are not refugees and dmeet the refugee criterion in s.36(2)(a).

As the Tribunal has found that the applicants donmeet the refugee criterion, it has
considered the complementary protection criterioight of the state protection available to
the applicants in Singapore and the reduced ristaoh from [Mr A] the Tribunal is satisfied
that they could obtain from the authorities in $ipgre, protection such that there would not
be a real risk that they will suffer significantrihma Thus, the Tribunal finds that there are not
substantial grounds for believing that as a necgssal foreseeable consequence of the
applicants being removed from Australia to Singagbere is a real risk that they will suffer
significant harm. Hence the applicants do not nte@tomplementary protection criterion in
s.36(2)(aa).

Finally, as none of the applicants has met eithetegtion criteria, the Tribunal finds that
they do not meet the family unit criteria in s.38 and(c).

CONCLUSIONS

The Tribunal is not satisfied that any of the aggolits is a person to whom Australia has
protection obligations. Therefore the applicantsxdbsatisfy the criterion set out in
s.36(2)(a) or (aa) for a protection visa. It folltihat they are also unable to satisfy the
criterion set out in s.36(2)(b) or (c). As theyrut satisfy the criteria for a protection visa,
they cannot be granted the visa.

DECISION

The Tribunal affirms the decision not to grant #pplicants Protection (Class XA) visas.



