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The Tribunal affirms the decision not to grant the
applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to laecitizen of Philippines, arrived in Australia [in] April
2006 and applied to the Department of Immigratiod &itizenship for a Protection
(Class XA) visa [in] September 2009. The delega&i@akd to refuse to grant the visa
[in] December 2009 and notified the applicant & tiecision and his review rights by
letter dated [on the same date].

The delegate refused the visa application on tkeslibat the applicant is not a person
to whom Australia has protection obligations fog tirant of a Protection visa.

The applicant applied to the Tribunal [in] FebruaBa0 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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16.

The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besoldly attributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.
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18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

The Tribunal has before it the Department’s file F2009/127739, relating to the
applicant.The Tribunal also has had regard to the materiafned to in the delegate's
decision, and other material available to it fromaage of sources, including its file
1000666.

Theapplicant appeared before the Tribunal [in] MarBiA@and [in] April 2010 to give
evidence and present arguments.

Application for a Protection visa lodged [in] September 2009

21.

22.

23.

The applicant is a married man, born on [date ddlet.431(2)], in [Municipality A],
Philippines. The applicant has received 14 yeaeslatation, including a Bachelor of
Science in Commerce, major in Accounting from [UWmsity 1] He can speak, read
and write both Tagalog and English. He was selfleged in the Philippines, selling
jewellery from 2001 to 2004.

In answer to Questions 41-44 of Part C of the Aggtion for a Protection visa, the
applicant provided the following:

In the middle of 2003 me and my wife started a fhess of selling precious jewelries and
gems on a small scale, because of my wife’s gkilthe jewelry business, we manage to
improve the business, developed and gained traltour supplier. Until one day, a client
who established and managed to gain our trust wkierhad been dealing with for some
period of time asked us if we can entrust them witrge quantity of valuable gems and
jewelries for a few days and which we did, theyad out to be a scam, this client
dissappeared. We were not able to find them oettlaeir whereabout. We are now facing
legal battles which had cost us to lose our houdeother belongings repossessed, not to
mention threats to me, my wife and kids from theseple we owe money. In which cause
trauma to my family, that if | showed in Philippmthat they will endeavour to take my life to

even up all their lost.

In answer to Q.45 the applicant indicated thatidendt think that the Philippine
authorities can and will protect him if he goeskbecause the people that he dealt
with are very influential people.



I nterview held with the Department held [in] December 2009

24,
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33.

The following is a summary, and it is not a trafscr

The interview was conducted in English as requesyettie applicant in his
application.

The applicant provided some of the documents rgjat the charge against him. In
2003, his wife and himself got some jewellery fratmmaker company. They had to
issue post dated cheques for the jewellery thableaa given to them. Apparently
some of the applicant’s clients signed invoicethwapplicant and his wife saying they
would pay within three months, or so. However, whw®e applicant gave the jewellery
to the clients, the clients disappeared, and tipdicmt could therefore not pay the
provider. That is why the provider sued ‘us’ ir020

The applicant referred to the documents.

The applicant’s bank account is a joint accourtieyfonly sued the applicant’s wife
but they always threatened him. That is why hetbddave.

The applicant now has permission to work in Augdral

The applicant’s wife and children were also trediieglthat. The delegate asked who
was threatening them. The applicant said [Mrs Ahpe applicant then said, [Mrs A’s
full name]. This person was the original ownetha jewellery. The applicant referred
to a document and said they were the cheques tatigsued to her ([Mrs A]). The
applicant said that he could provide the origirdlthe documents if required. The
delegate said that it was not necessary.

The applicant said that his wife did not know tthety had a hearing at the Municipal
Trial Court. They issued a warrant of arrest ®dpplicant’s wife, because they are
powerful, they know how to rule the law. The apaiit said that his cheques were
dishonoured because they closed the accountsh#tego funds. That is why they
handled ‘these ones as evidence to us.” The delsga that the applicant gave the
jewellery to a client(s) and they all disappear&tie applicant agreed. The applicant
sold the jewellery on terms, like payment evergéhmonths. They did contact the
police, but the applicant did not take any cheqsesvidence, but only an invoickle
had people harassing him. They did not know whaldt, that is why he decided to
leave the Philippines Then, his wife maybe, beealn® is a woman, she may not be
killed. However, for him, they always threatendah h

The applicant said that the authorities will onfgtect the rich, and not the poor. The
applicant said that if the Australian governmentegaim an opportunity to work here
and to help the government maybe he could treatrélissas his second country, that is
why he does not want to go to the Philippines.

The delegate asked what about moving to other tomtige Philippines. The applicant
said, no, because they would know when he come tioattle Philippines because they
are powerful, and they have plenty of connectidh$ie goes back to the Philippines,
he will be killed. The applicant said that if hetga job in Australia he can settle the
obligation, but for now, until this day, he hasmoney to do so.



34.

35.
36.

37.

38.

39.

40.

The delegate said that the applicant had been strélia since 2006, and asked why he
had not applied before. The applicant said bettwsehe did not know what was going
to happen to him. Maybe if they caught him he wlagd back to the Philippines. He
said that he is in fear. He said that perhaps e&ybre would be an amnesty for the
Protection visas.

The applicant has been given a bridging visa wahrgssion to work.

The delegate asked what would happen to the appliche went back again. He said
they would kill him. From 2004 they issued thenitivthe legal document), and it is
now 2009. Maybe that long extended period may ntlaéen think that it is much
better just to kill him when he goes back to thédipines That is why he is fearing to
go back.

The applicant wrote his statement himself. He hanote the application. He did not
want to use a computer on it.

The applicant had been living at his last addneske Philippines since 1988 until he
came to Australia. This was at [Address A].

In conclusion, the applicant said that he is waktigat if he returns to the Philippines
they may kill him, that is why he wants to stayAstralia. He said this is a good
country and this is why he has treated it as tasrs& country.

The applicant said that his passport which he plexVito the Department is an original,
and it has already expired. He said that he hadrtew it at the Philippines Consulate.
The applicant stated that all the information ie gfassport is correct.

Hearing held before the Tribunal [in]March 2010

41].
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43.
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The following is a summary and it is not a transcri

The applicant did not get any help in completing documents marked B and C. The
information in those documents is correct. Theydill his claims. There is nothing
that he has left out of those forms B and C, wihielwanted to claim.

The applicant’s passport showed that he was bofdaie deleted: s.431(2)]. The date
of issue of the passport was [in] April 2004 anexpired on [in] April 2009. He did
not renew it. He has not travelled to any othemtoes other than Australia.

The applicant confirmed that his address in Austrial[Address B].

The applicant said in 2003 in the Philippines he lais wife started a small business.
A jewellery owner lent the applicant a big amouhjeavellery to sell. It was about one
million pesos which is approximately Australian $X®. The applicant only sold
about 400,000 pesos and they returned the remgewsaglery (worth approximately
600,000 pesos) to the owner. Apparently, the persdio took the jewellery are gone
with the jewellery. That is why the owner of tlesvgllery sued the applicant and his
wife. The owner is a powerful client in the appht’'s province.

The applicant provided a document from the cournetihe applicant and his wife
were sued. The Tribunal said the documents tleaapiplicant provided were already
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on the Departmental file. That is what the applidga referring to. The jewellery
owner threatened the applicant, his wife and hslfg his daughter. They threatened
to kill the applicant as the 400,000 pesos in thiéigpines is very big money.

They did not threaten his wife with death, but theyassed her. He said the
Philippines is a third world country, and the goweent cannot support you. The other
people are a powerful clan which can pay moneythergeople to kill the applicant.
The applicant is scared for his life. That is wieyhad to come to Australia.

The one client is [Mrs A], who is a woman.

The Tribunal referred to one of the documents gt that has not been translated, and
which is signed by [Mrs A] The Tribunal referraathe first word on it, that is, the
word Malaya. The Tribunal asked the relevancénaf word. Is it referring to the
country of Malaya? The applicant said it is na tountry, but it means to ‘speak for
herself’ or ‘freedom’.

The Tribunal said there was only one client, arasked how many people were
entrusted with the jewels. The applicant saiddlveere three, all separate. They did
not pay. They issued a guaranteed cheque. Thaeisissued a cheque for a
guaranteed payment every month, but when the aplaeposited it, the cheque
bounced. That is why he did not have any mongaiothe principal owner of the
jewellery ([Mrs A]).

The Tribunal confirmed that there were three sdpasigents who did this to him. The
applicant did not know whether they were actingetbgr. The applicant agreed that it
was a scam, and they all had the same scam.

The Tribunal asked why [Mrs A] had so much powethiat province. The applicant
said that she is a manufacturer of jewellery. iShefluential, rich. The applicant said
in the Philippines, even if you are owed a littlemay from another person, and the
person that you owe is stupid, then he can givepe30s to a person and that person
will shoot you or stab you to death. That is Iifighe Philippines The government
cannot help you. That is the situation in the ippihes, and that is why he is in
Australia. They will hire a killer for 500 pesos.

The jewellery consisted of earrings, rings, bracelade of gold with diamonds. The
applicant does not know how many pieces were iradlvEach of the people who
scammed the applicant took what they wanted angdsthe applicant with individual
cheques, and so on. The applicant issued a cliede principal owner. This was a
post dated cheque and this is what the principalesvs claiming for. All of the
cheques bounced. That is, all of the applicart&goes bounced.

The thieves issued the applicant with about 10 gbeq That is, 10 cheques each. The
Tribunal said by then, he would have realised limtheques were bouncing. The
applicant said the applicant’s friend knows thend Bnows that they are rich also, and
they are good persons, but apparently they dosttaah. Further, they gave the
applicant and his wife a cheque and he thoughag good, but apparently it bounced.
This is what started the problem. This is becalisepplicant and his wife issued a
post dated cheque to [Mrs A]. The cheque bouncéiits A] as the bank closed his
account because he had insufficient funds, anth@ltheques that he issued bounced.
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The Tribunal said if the applicant says that thewhs issued him with 10 different
cheques, and say they gave him one cheque eveky Wée applicant said no, they
issued the post dated cheques on a monthly bagitharapplicant held onto them.

The Tribunal asked the applicant when he firstisedlthat he was being scammed. He
said when he deposited the cheque, it bouncedt igithe first cheque. He went to
house of one of the scam operator’s, and thenetotiter two, but they were hiding

from him.

The Tribunal asked whether the three scam merchkaeis each other. The applicant
said he did not know.

The Tribunal asked whether the applicant contaittegholice. He said he did, and he
even made a letter of demand on them, but appwgrestihuse in the Philippines if the
demand letter is not received it is worthless. dde wanted to receive it. If they do, it
is evidence against them. They are smatrt.

The Tribunal asked why [Mrs A] took action agaitist applicant’s wife. The

applicant said because they issued separate chagdéksey bounced. [Mrs A] sued
her. The Tribunal asked why she did not sue hiitme Tribunal repeated that the legal
action was taken against his wife, and not him.s&id they were both signatories of
the cheque. Only his wife was sued, but [Mrs A4 igowerful person and the applicant
is being threatened.

The Tribunal said it did not understand why [Mrsdl not sue him. He said may be
it is because his wife signed the invoice. Howethe signatory of the cheque was
both the applicant and his wife. The Tribunal sagkems strange that [Mrs A] did not
sue the applicant as well. He said yes.

The Tribunal referred to the applicant’s applicatwhich shows that he has a Bachelor
of Science in Commerce, with a Major in Accountifigm [University 1]. He agreed.

The Tribunal said this would indicate that the &@pit has a background in
accountancy and that he understood business pgescgnd asked how he got himself
into this mess. He said it is because he trustexht and he thought they were good
clients. This is because you have to trust a persdealing with jewellery. That is the
only way they can sell jewellery, by trust.

The Tribunal asked whether he had dealt with thefare. He said yes, they had
purchased small amounts in the past, and theyljyasdsh or cheque, and it was
alright. But they took the big bunch of jewellehgy knew it was the right time. The
Tribunal said they thought it was a right time tioke. The applicant agreed.

The applicant said in the Philippines if you ardrdluential person, because in the
Philippines there is a private army, the New Pesgdemy. They are armed. If you
give money to them, they will assassinate you errdlad, in the street, wherever.
Even a policeman will kill for money. This is bes& in the Philippines money is the
best. If you have money you can rule.

That is why it is very hard to live in the Philimgis. That is why he asked permission
from DIAC for permission to work so that he coulayghem and settle his obligation
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in the Philippines. He just wants to have a jod pay them. He did get the permission
to work from DIAC. That is why he is seeking a jaffht now. This is to help himself
and his family, and to pay some of his obligatioMaybe he won’t be able to pay all

at once, but it may be monthly. He said in rettmawill be able to generate taxes for
the Australian government because he wants toh&tgeyin Australia, as it is his second
country, and he does not want to go back to thieppimes until he settles his

obligation there. That is why he is begging fa ffribunal to give him a visa here.

If he goes back, he does not know what will hagpemm with the government. If he
gets work here in Australia, he can pay taxes, ggasome taxes, in return for the help
that Australia has given to him.

The Tribunal said that in his application at quasd5, he said that the Philippine
authorities cannot and will not protect him becairsepeople who have dealt with him
are very influential people. The Tribunal askedafwas talking about [Mrs A]? He
said yes. The applicant said, her husband. Tihifial asked whether he had thought
of giving [Mrs A] the names of the persons who sead him. He said that they know
the persons. However, the transaction involvesafipicant, his wife, and [Mrs A],

and they will not go to the other persons as theseveeparate, and not dealing with
[Mrs A].

The applicant has left his wife and three childrethe Philippines. The applicant
correctly gave the date of birth of his three afeid

The Tribunal asked why all of the family were notAustralia. The applicant said he
only applied for a tourist visa because he wanbeget out of the Philippines The
Tribunal asked whether he was not worried abouwifes and children. He said he is
worried, but he does not have enough money to bhieg out with him. He said that
is why he promised them, [Mrs A], that if he getsrmay, he will pay to her. This may
be monthly or every two months. Until now, he Imad had a job and he could not pay
them. That is why the case is still going.

The Tribunal asked when the applicant arrived istAalia He said April 2006. The
Tribunal asked when he made his application foroéegtion visa. The Tribunal said
[in] September 2009 he got permission to work irvé&fnber 2009. The Tribunal said
if his intention was to pay the money back to [Misand he did not get here until
2006, he did not even start work until 2009. He && did, he lived with his cousin
and did some gardening and other work, and somstireevent to the Filipino
brotherhood to get some support.

The Tribunal asked why he did not apply for a Retidm visa earlier. He said he did
not know. Only last year he saw reference to & mewspaper He was scared, and he
did not know the rules in Australia It was onlgtigear that he saw it in a newspaper.
One of his friends told him there is a Protectisawiven to the illegals, and that is the
only reason he could do it.

The Tribunal asked whether he was saying that éh@ali do any work in Australia
from 2006 to 2009. He said no, he only helpecthissin, just to feed himself. He was
scared. He did not know how to get a job here,thatlis why, only from gardening or
from home jobs from his fellow countrymen. Theyg&im a bit of money, just to
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support himself. That is why, until 2009 he did eeen pay money to [Mrs A], and
that is why they are suing his wife.

The applicant said the matter started in 2004 nbthing was paid until 2009.

The Tribunal said in 2004 [Mrs A] did not turn upthe court. The Tribunal asked
why she did not turn up. The applicant said magfeforgot. He said in the
Philippines that a hearing is every four to fiventis Until you pay, it is still with the
court. The Tribunal said that the idea of goingdart is to get money from you, and
yet the applicant is saying that it will not godmurt until you pay the money, and this
does not make sense. The applicant said the Wkeya said that if they ever got
money they would pay it to [Mrs A]. This is allelapplicant’s wife could tell them.

The applicant’s wife is not working. She is sugpdrby his brother and sister-in-law.
She is also dealing with a small amount of jewgligith other persons. It is only
small. Big money is not involved. It is not pemeat work. It is just to help to
support their kids.

The Tribunal asked who the wife was getting thegiésvy from. The applicant said it
was only from small dealers. The Tribunal askedla/ghe not get it from
manufacturers? He said it is only through agenis,not through main principals.

The Tribunal said the applicant came to Austrafiaoisitor visa looking for
protection. The applicant did not find it for tergears. The applicant said he was
scared before, and did not know how. The Tribasé&kd whether he was scared of
Australia. He said no. The applicant said thapiios are scared of Immigration, as if
Immigration will see them and take them back toRhdippines It is only when he
saw it in the newspaper last year that he got the tp get a Protection visa.

The Tribunal said that if the applicant were tairetto the Philippines, what would
happen to him. The applicant said he does not knmaybe if he were to return to his
home town, they would get him for sure. Until nbezowes them money, big money,
and it is already four years ago, and he did ngttham. The Tribunal asked who he is
referring to when he says them. He said, [Mrsi#] her husband.

The Tribunal asked whether the applicant’s wifmithe same small town, and whether
she is dealing in jewellery, with [Mrs A] in thersa town. The application said yes.

The Tribunal said with the wife dealing jewellerythe same town that [Mrs A] lived

in, would he not you think that [Mrs A] would gocask the applicant’s wife for the
money, on the basis that she is dealing in jewelgain. The applicant said it is only
small, maybe 5,000 pesos. This is compared tarth@unt before. It is also through an
agent, to get her share. She, the wife, was ibtiseness before, and that is why she
knows some of the clients. That is why she workw with an agent. That is what he
means. She only gets her percentage share froagdm. However, the agent is the
one holding the jewellery, not the applicant’s wifEhey share the profit. Itis only a
small scale of jewellery.

The Tribunal asked if there was anything else p@ieant wanted to say to it. The
applicant wants the visa granted so he can pasntrey back every month or two. In
return, he can generate some tax for his work szahéhelp the Australian government.



82.

83.

84.

85.

86.

87.
88.

89.

90.

The Tribunal said at the beginning of the hearimgTribunal said that it may put to
him information that it may consider would be tieasons for affirming the decision.
What the Tribunal is going to do is to provide imf@tion that may be the reason for
the Tribunal agreeing with the Department decisidhis is maybe, and this is not the
decision, it is just giving the applicant inforn@ti and the Tribunal will then be asking
the applicant for his comment on the information.

The Tribunal stated that the applicant's commerdyg have the affect of negating or
overcoming what the Tribunal had said. This isgynto give the applicant the
opportunity to comment on those things that thédmal thinks at this time may, if
they go unanswered, or to the extent that the Tabis not satisfied with the response;
that it may lead to the applicant not getting at€etion visa.

The consequences of the applicant not providingaeses that are able to satisfy what
the Tribunal is saying is that he will not get tamtection visa. When the Tribunal
gives the information, it will tell the applicarite relevance of the information. That is,
why it is relevant.

The Tribunal said the applicant will then have dpgortunity to comment on or
respond to the information. The applicant can cemnon or respond to the
information today at the hearing orally. The Tnllcan say, for example, you said
you had three children but the Tribunal has prbat you have four, and the applicant
can say no | have three. Or, the applicant cast &dehear the information today and
then write back in two weeks time and say no | tvee children and here are the
birth certificates. Or, there is one further optithe applicant can return in two weeks
time after hearing what the Tribunal has said today tell the Tribunal face-to-face.

The Tribunal said if the applicant knew how he veblike to respond, then let the
Tribunal know. However, the Tribunal will providiee first bit of information and then
it will ask the applicant how he wanted to respaadj it will go on to give the second
and further information.

The Tribunal asked the applicant if he understt@dprocess. He said he did.

The Tribunal said the first piece of informatiomthhe Tribunal wanted to give to the
applicant was that it took the applicant nearly amal a half years to apply for refugee
status once he came to Australia. The relevantgeeahformation is that one would
expect someone who has left their home countrgés protection somewhere else,
would find out very quickly how they go about gegfiprotection when they reach the
other country, in order that they do not have terwwabout having to go back; in the
applicant’s case, to the Philippines. So, it mayhat in those circumstances where it
took the applicant more than two and a half ydars,a long time and it may be that
the Tribunal will think that if he was really flewy his country, he would have found
out about seeking protection before that. Th#tesfirst bit of information.

The applicant can respond today orally, he canomsn writing, or he can come back
and respond orally. The Tribunal asked the apptibaw he thought he would deal
with that example.

The Tribunal said it could go through all of theges of information and the applicant
could then tell him how he wants to respond.
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95.

96.
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The applicant said, in the first question, he wslsed why he waited so long, and he
said he did not know anything about a Protecti@aviThe Tribunal interrupted and

asked if this was the applicant’'s answer. He gagl The Tribunal said, and you do
not want to answer later. The applicant agreetlitbavould be coming back and to

use the time to do so, and not to respond today.

The Tribunal said that the applicant could get@edisk of the hearing and go
through it.

The second piece of information is of a more tecdinssue. It is that the claim that
the applicant has, relates to a private, or crimmracommercial matter. The applicant
appears to owe money to [Mrs A], and his fear ipassible retaliation by [Mrs A] and
her husband. The applicant agreed. The Tribundlteat one of the sections of the
Australian Migration Act, Section 91R(1)(a) says, the Convention reasordias the
essential and significant reason for the persecutio this case, the applicant’s fear of
harm is that the creditors are going to kill himgdahat is the persecution. If we look at
the Convention reasons, they can be for racejoeligationality, membership of a
particular social group, or political opinion. itifis not one of those, there is a problem.
The applicant said that he did this applicatiorhbgself and he did not get a solicitor
as he had no money. He is only thinking that maybeould apply for this. The
Tribunal said perhaps he does not want to tellTtiieunal all this now as he wants to
come back in two weeks time. The applicant agreed.

The applicant asked if he applied on the wrong fdyetause he is not a refugee. The
Tribunal said, it is not saying that. The applicaray come up with a response which
satisfies it. Perhaps he may need to see someoméswqualified in this area, for
assistance. The Tribunal said it knows the apptibas no money. The applicant said,
as he said before, in two and a half years, h@alidknow how he could apply, so when
he applied, it's a wrong obligation or he doeskmaiw, or the Tribunal is saying that

he is not included in the refugee status. Theuhab said it may be the case that he is
not included The applicant said, that is right,éhese he does not have any idea how he
can apply for himself in this matter regarding $tistus

The applicant said it is important for him thatdees not want to go back to the
Philippines and that is why he is seeking protechiere in Australia. The Tribunal
said the definition of refugee is quite specifiagilates to situations relating to those
five areas. Atthe end of the hearing, the Tribbuvith see if the attendant has any
information which is available generally to peopig¢he applicant’s situation, who do
not have solicitors, who he may be able to ring getdsome help. The Tribunal said, it
was not sure but maybe of some help.

The Tribunal said that is the second piece of mtion the Tribunal had for the
applicant.

The third piece of information is that the firstiao of the dishonouring of a cheque
was in 2004. Yet, no physical action had beenntagainst the applicant. He may
have been threatened, but nothing had happeneadhtoHiis family is over there, and
his wife was in fact his partner, and she is stilhe Philippines. The relevance of the
information is if the applicant is really at thredtbeing killed, someone might have
been done it quickly. However, two years went bfobe he even left and now his wife
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has stayed there from 2004 to 2010, and nothindhlpgened to her. It may be that
there is no real threat there.

The Tribunal said the hearing would be adjourn€de Tribunal discussed how that
would occur. The Tribunal also indicated that lheuldl ask the attendant to get the
piece of paper which showed where the applicanidoget assistance.

The Tribunal indicated that if the applicant needeate time, he had to ring back and
ask for an extension.

Hearing held before the Tribunal [in] April 2010

100.
101.

102.

103.

104.

105.

106.

107.

The following is a summary and it is not a transcri

The Tribunal said the last time they were togetherinformation was provided to the
applicant, and the purpose of today’s hearingngte applicant to respond to that
information.

The applicant said he did not receive any infororahe had to answer. The Tribunal
said it gave it to him at the hearing. There wase discussion about this. The
Tribunal said it had a copy of what happened atabehearing in front of it. The
applicant said may be he misunderstood. The Tabsaid there was no option for the
Tribunal to give the information to the applicamtwriting.

The Tribunal said that at the hearing it said thgliaant will have the opportunity to
comment on or respond to the information. He aanroent at the hearing orally. The
Tribunal referred to where it said the applicanildeelect to write back amongst the
three options. The third option was that the ajayili could return after hearing the
information at the first hearing, and then to respto the information face to face.
The Tribunal had then asked what the applicant @htd do.

The Tribunal gave the applicant the first bit dbmmation. It said he could respond
orally, he could respond in writing, or he couldreback and respond orally. The
Tribunal asked the applicant how he would deal whthexample. The applicant
agreed that you would be coming back, and to usdntie to do so, and not to respond
at the hearing. The Tribunal said it went throtigihthree pieces of information with
the applicant last time. Today, the applicant teasome back and respond.

The Tribunal asked whether the applicant got a ajglie CD. He said yes. The
Tribunal asked if he listened to it. The Tribumald that would have told him what the
Tribunal had said.

The Tribunal said it would give the applicant théormation again now. Again, the
applicant can get a copy of the CD and he will lble &0 hear again what the Tribunal
said. Then the Tribunal will give the applicantrsotime, maybe a week or 10 days, it
is not sure, to come back and respond. The applgzad he was sorry about it.

The Tribunal said the first bit of information Isat it took the applicant nearly two and
a half years to apply for refugee status once heeda Australia. The relevance of the
information is that one would expect that someohe had left their home country in
order to seek protection somewhere else, woulddirtdsery quickly how you go about
getting protection when you reach that other cqun8o, if that is the case, they do not
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have to worry about having to go back and, in thise; we are talking about the
applicant going back to the Philippines Maybehiose circumstances, where it took
the applicant more than two and half years to gppig a long time and it may be that
the Tribunal will think that if the applicant wereally fleeing his country, the
Philippines, he would have found out about seeknugection before two and a half
years.

The relevance of the information is that it mayicade that the applicant had no
subjective fear of the Philippines. If he werdaar of the Philippines, he would have
come here and put in his application straight awlaynay also mean that the
applicant’s credibility is an issue if he comesehand does not do anything for two and
a half years, the Tribunal may find it is diffictdt believe that he had been fleeing
some persecution in the Philippines. The consempseaf the information are that if
the applicant is unable in his response to satisfyTribunal, it may mean that he does
not receive a Protection visa. The Tribunal shat ts the first bit of information.

The second piece of information is a more techngsale, in the applicant’s case, his
claim perhaps relates to a criminal, private or c@rcial matter. This is the jewellery,
that is his claim. That is, he allowed it to gdhte third parties who did not pay him,
and then he got into debt with [Mrs A], and shéhigatening him and she has taken
action against his wife. The Tribunal said thel@apt appears to owe money to [Mrs
A], and his fear is possible retaliation by [Mrs &jd her husband.

One of the sections of the Australian Migration A&¢ction 91R(1)(a), is that the
Refugee Convention reason has to be the essemtiaignificant reason for the
persecution. In the applicant’s case, his fedrawi is that the creditors, [Mrs A] and
her husband, are going to kill him, and that isghesecution, or his claim for
persecution. However, if we look at the Conventieasons, they relate to race,
religion, nationality, membership of a particulacgl group, or political opinion. If
the applicant’s claim does not fall into one ofsa@ategories, there may be a problem.
That is the relevance. It does not look as thdugltlaim falls into an issue relating to
his race, nationality, particular social groupigien or political opinion. It seems to be
a private matter, a commercial matter, or a crifmmatter, or a mixture of all three.

So, the applicant can see the relevance of thisnrdtion. It says that his claims must
relate to one of the headings in the Conventione Tribunal is saying it does not
appear as though the applicant’s claim falls inee€onvention and, therefore, it
maybe that he will not receive a Protection viseabse he is outside the Refugee
Convention.

The third piece of information is that the firstian when a cheque was dishonoured
was in 2004. Yet, no physical action had beenrtagainst the applicant. [Mr and
Mrs A] had not beaten him up, no one had killed,mathing had happened. He may
have been threatened, but nothing physical, othifeatening, had happened to him.
The applicant said at that time nothing had happéadim at that time. The Tribunal
said he should perhaps want to save this for thmumal on the next occasion. The
Tribunal stated that the applicant’s family is lre tPhilippines as well, and his partner,
his wife, is in the Philippines She is dealingawellery at the moment. The relevance
of this information is that, if there was reallyraeat of being killed, someone may
have killed him already. They have had plentyimketand plenty of opportunity. They
may have beaten him up, they may have done othmgstibo him, but nothing had
happened. In fact, it looked as though they let §o so he could come here to



Australia to get money to pay them. So, two y&ast by before the applicant even
left the Philippines, and now his wife has stayeeté from 2004 to 2010, and nothing
has happened to her, even though she is back trette It may be that there is no real
threat.

112. The Tribunal said they are the three points, aeg #il mean that if the applicant’s
response is not able to satisfy the Tribunal, hg nw get the Protection visa.

113. The applicant asked whether he could do it by mgiit up in five or 10 days. The
Tribunal said yes, if he wanted to. The applicgaferred to the three issues or
questions. The Tribunal encouraged the applicaget a copy of the CD again today
so that he could have it to listen to, as it isiclift to makes notes and try to understand
what is going on at the same time at the hearing.

114. The Tribunal asked if 10 days was enough. Theuhdbsaid [a date in] April, and the
applicant will respond in writing. The Tribunalidahat the applicant had received
correspondence from the Tribunal and he knew howedpond in writing. The
Tribunal suggested if it was convenient to him timabrings it in by hand and gets a
receipt, or he sends it in by registered mail shdma receipt that the Tribunal has
actually received it. If the Tribunal does not gaything, it will make a decision. The
applicant asked if he could request one thing.s&ld that he had to go the migration
agent, and he asked for 15 days, not 10 days.eddssomeone to help him. This
relates to the paper someone gave him last time.

115. The Tribunal said we would make it [a later dafeApril. The Tribunal asked whether
the applicant had made an appointment with theismiiyet. He said no. He said that
he had gone there twice and maybe they are ondyslidThat is why he did not speak
to them. The Tribunal said it wanted the respghgehe second date in] April. The
Tribunal said that is a Friday. The applicant wepond in writing.

116. The Tribunal asked if there was anything else.
117. The Tribunal handed back the applicant his passport

118. The Tribunal said that it wanted to add somethmthe information. With the three
points together, it may mean that the applicaneslibility is in issue. It may mean
that the Tribunal does not accept the applicandirts if it finds that the applicant’s
credibility is a problem. That may lead to thetBobion visa not being granted.

Response from the applicant dated [in] April 2010

119. The Tribunal has reproduced the applicant’s |dtedow.
I am writing about my application for review aspesse to your questions pointed out in each.
1) Why, | have not applied for protection visa oorival.
Arriving from the Philippines in April, 2006 with@sitor's Visa, | have no intention of

overstaying. Even after a while, till I've receivatbrmation from my wife that my life's in
danger. At that time | have no knowledge regardaiggee application options.
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2) That in my own personal belief that if one's ii§ in danger upon returning to their own
country be consider as a refugee.

Knowing that person who is trying to prosecute there is no way that | am going to live if
ever | arrived back in the Philippines.

3) That in the past 2 1/2 years although we d@vehmoney to settle the case we certainly
provide hard earn money to prolong our existence.

And now since we could not afford any payment theyreally muscling us to pay.

That is why | am reiterating that if | could worglally and be a productive member of the
community, | can settle my debts.

4) | have attached information or sworn statemehtsedible persons that have known me in
the past 10-15 years or more.

I have also collected viable documents that | belilewill strengthen my application.

I am willing to endeavour joining any community uoteered work as a token of my
appreciation for this privilege.

Should you require further information regardinig letter, please do not hesitate to contact
me on my mobile ...

One of the attached documents is as follows:
April [date], 2010

I [name] live at [street number] [Address A], [Maipality A] Philippines presently worked at
World Health Organization (WHO) United Nation Awdanila Personally known [the
applicant] for almost 15 years. He and His familgrmanently live at [street number] [Address
A] [Municipality A] Philippines I've Known him as good person and a very helpful to the
Community.

Other documents include a letter from DIAC dated (dctober 2009 notifying the
applicant of a Bridging visa C with permission tonk; notification from the ATO

dated [in] October 2009, of his tax file numberyifieate of Registration of a Business
Name with the applicant shown as proprietor, isdueNSW Fair Trading, and signed
[in] April 2010, together with a receipt; and aaldé olice Certificate from the AFP
dated [in] October 2009, regarding the applicant.

FINDINGS AND REASONS

122.

123.

124.

Having regard to the applicant’s passport and ahigtence, the Tribunal finds that he
is a national of the Republic of the Philippinasd & has assessed his claims
accordingly.

The applicant’s claims may be summarised as follows

In mid 2003 the applicant and his wife started sifiess selling precious jewellery and
gems on a small scale. An important jewellery thant in his area, [Mrs A], entrusted
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him with a large quantity of valuable gems and jésvrg which the applicant on-sold to
three persons. The applicant provided the jewetethose three independent persons
on the basis that they left post-dated chequeshiith which he could deposit over a
period of time. The cheques bounced and the apylwould not repay [Mrs A] who
commenced a legal action against the applicanfs.wihe applicant has been
threatened with death and his family has been badas

The applicant is also facing legal battles whiclhieheost them their house and other
belongings have been repossessed The Tribunahdodsink that the Philippine
authorities can and will protect him if he goeskhecause the people that he dealt
with are very influential people.

The Tribunal will now consider the applicant’s oles.

The Tribunal accepts the applicant’s claims as sars®d above. The Tribunal
accepts the applicant’s documents.

Section 91R(1)(a), of the Act refers to a Refugeaev@ntion reason having to be the
essential and significant reason for the persecutio the applicant’s case, his fear of
harm is that the creditors, [Mrs A] and her hushamd going to kill him, and that is the
basis of his fear. The Convention reasons retatade, religion, nationality,
membership of a particular social group, or pditicpinion. The Tribunal finds that
the applicant’s claim does not fall into one ofsa@ategories. The Tribunal finds that
this is a private matter, a commercial matter, ori@inal matter, or a mixture of all
three.

While the applicant may be a member of variousi@aer social groups, for example,
business men in the Philippines, or debtors irPthiéppines, the harm the applicant
claims to fear arises out of his personal actignslausiness transactions with certain
individuals and the evidence does not indicate dhgtharm would be directed at him
for reasons of membership of any particular sagiaup, or any other Convention
reason.

Therefore the Tribunal is not satisfied on the etk before it that the applicant has a
well-founded fear of persecution for any Conventielated reason.

Accordingly, the Tribunal is not satisfied that @iygplicant is a refugee.

CONCLUSIONS

132.

The Tribunal is not satisfied that the applicard igerson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfy the criterion set out ;:136(2)(a) for a protection visa.

DECISION

133.

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.



| certify that this decision contains no informatiwhich might identify the
applicant or any relative or dependant of the &jpli or that is the subject of
direction pursuant to section 440 of tegration Act 1958

Sealing Officer: PRMHSE
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