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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant is a permanent resident of the Riilgs. She arrived in Australia on [date
deleted under s.431(2) of tMagration Act 1958 as this information may identify the
applicant] August 2003 and entered the country passport issued to her in Manila by the
Republic of China (Taiwan). She applied to the D&pant of Immigration and Citizenship
for the Protection Visa [in] December 2010. Tledéedate decided to refuse to grant the visa
[in] April 2011 and notified the applicant of thealsion.

The delegate refused the visa application on teesltihat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] April ZDfor review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the Switiefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Regulations.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387 anfippellant S395/2002 v MIMA (2003)
216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avall
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
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former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicant. Thepplicant
appeared before the Tribunal [in] June 2011 to gMidence and present arguments. The
Tribunal also received oral evidence from the aggpit’'s sister [name deleted: s.431(2)] and
a friend [Mr A].

Application for Protection visa

According to the information provided by the apahtin the application for the Protection
Visa she was born in Manila on [date deleted: 2)31She states that her religion is Roman
Catholic. She is still legally married but sepadat®m her husband in June 1992. The
applicant states that her citizenship at birtlinég of the Philippines and her current
citizenship is also that of the Philippines. Thelaant states that she travelled to Australia
using a passport issued by the Taipei EconomidCauiral Office in the Philippines [in]

May 2003.

The applicant provides information that she liveddistrict deleted: s.431(2)], Manila from
December 2000 until August 2003. She provides @adis of four periods during 1990,
1992, 1993 and 1999 when she went to Taiwan fol@ment reasons. She states that she
completed 13 years of education in 1976. From 18988 1988 she worked as a bookkeeper
in Makati.

The applicant provides the following informationrglation to her claims. She is married and
has two children. She says that from the time oihm&riage her husband did not want to
work and he did not support the children; he todkamtage of her financial background and
did not seek work himself. She states that he gathéahd drank to excess. With alcohol he
became abusive; she suffered physical violence frimmand he made threats against her
life.

The applicant states that she moved back to henfsithome and tried to avoid her
estranged husband but he continued to pursue keradted her to return to him. He then
pursued her at her parents’ home. She says thatahsubjected to constant threats and
abuse until the time she left the Philippines.

The applicant states that she is of Chinese ethinighe has held the nationality of Taiwan
since the time she was young but she does not $pigakse and would therefore find it
difficult to live in Taiwan. Furthermore she is petted to stay in Taiwan for periods of only
up to 3 months on each occasion. She thereforeettd leave the Philippines and come to
Australia. In doing so she left her two childremioel in the care of her sister. She has two
sisters in Australia who are now Australian citigeShe knows that they would protect her
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from her estranged husband. She does not wishumr® the Philippines and is seeking to
remain in Australia where she can contribute herises to the local community.

The applicant states that she fears that she eetartine Philippines her estranged husband
will locate her; threaten and beat her even thdabgk have now been separated for many
years. She says he is addicted to drugs and Imeabusive man. She does not wish to return
to the Philippines.

Decision of the delegate

The delegate deemed it unnecessary to interviewwgpkcant in connection with the
application for the Protection Visa and informed bikthis by letter [in] February 2011.

In the decision record the delegate noted thaapipdicant has been estranged from her
husband for 19 years and in that period she hastoeEaiwan and has now been in Australia
for a period of nine years. The delegate findslikely that the applicant’s estranged
husband would attempt to find her or harm her afteeparation of such a long period.
Furthermore she finds even if he were to do scethes avenues available to the applicant
and the children if they wish to seek support sswiupon her return to the Philippines.

The delegate finds that the applicant’s claimetialifties arise from her estranged husband,;
they are a private matter and beyond the scopeedRefugees Convention. The delegate
notes that the applicant did not make contact ek sepport from any of the organisations
which might have afforded protection. She statas ¢he did not do so because she believed
that they would not protect her because they arénterested in her affairs. The delegate
states that country information she has consubltidfees her that the government of the
Philippines does not condone violence against woonemildren.

The delegate was not satisfied that in the Phitippithe applicant would be a woman at risk
and therefore a member of a particular social grotie delegate did not accept that the
applicant would be differentially treated by theheurities for that reason or indeed for any
other Convention related reason.

The delegate concluded that the applicant doebanat a genuine fear of harm and there is
no real chance of persecution occurring to henénRhilippines.

Application for review
The applicant did not provide any additional infation in support of the review application.
Hearing before the Tribunal

The Tribunal established that the applicant was hoManila on [date deleted: s.431(2)].

Her father was born in China in a place the apptikaew only as [name deleted: s.431(2)].
Her mother was born in the Philippines. The appli@xplained that she understands that her
father went to the Philippines as a young man. leied there and whilst he continued to
live there he never acquired Philippines natiiyal

The Tribunal asked the applicant about her fantillgeard that she is one of the youngest of
seven children. She explained that the four eldeitiren became citizens of the Philippines
when they turned 21 years of age. She recalldlieatfather engaged a lawyer to undertake
this process for them at that time. The applicarther explained that the three younger
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children in the family including the applicant helfsdid not acquire the Philippines
citizenship in this way then or at any time subssgly. The applicant said that she has never
held Philippines nationality, although she resithese and pays tax in the Philippines. The
Tribunal heard that the applicant has a brotherameimg in the Philippines. He also holds the
nationality of the Republic of China (Taiwan). Stes two sisters in Australia, both of whom
are Australian citizens.

The applicant said that she obtained the firstggassn 1990. She subsequently travelled to
Taiwan on a number of occasions to undertake empoy. She said that she was free to
engage in any employment she chose. She was padlrtotremain in Taiwan for limited
periods in accordance with her visa. She saidghatwvas permitted to remain in Taiwan for
periods up to 6 months on each arrival. Her lasit to0 Taiwan was in 1999. Since that time
she lived in Manila until she came to Australi2B03. The Tribunal heard that the applicant
does not have family ties in Taiwan. Her visitsréh® undertake employment were based on
the superior economic conditions.

The Tribunal established that the applicant marjilgdJune 1984. She has two children now
[ages deleted: s.431(2)]. Her children are livinghe care of her sister in Manila at the
present time. The applicant explained she isleghlly married. Her older child maintains
some limited contact with her father. Her youndatdchas no contact with the applicant’s
estranged husband. He is not the father of hergauchild. Her children are both still
studying.

The Tribunal asked about the history of the retatiop. She said that when she went to
Taiwan to work in 1990 the relationship was notdjobhey subsequently separated in 1992.
She went to live with her aunt. Her estrangedhuod returned to live with his family in
Pampanga. The last time she saw her husband wasipusto her visit to Australia in 1994.
He wanted her to go back to him and was alwaysngupiressure on her to return to the
marriage. She remained fearful of him. Under ttiié@mce of drugs and alcohol he became
very abusive. When she returned to the Philippafts visiting Australia in 1994 she went

to live with her aunt.

The Tribunal asked the applicant what she feaheafreturns to the Philippines. She replied
that she remains fearful that her estranged hustveglat find her again. She does not wish to
see him. She is afraid that he will try to use her.

The Tribunal observed that the applicant providsthgement from the Office of the Punong
Barangay after she made the application for théeBtion Visa. According to the statement
which is dated [in] December 2010 she reported ighi/abuse by her husband to the
Barangay over the period 1985 until 1992. ShettoddTribunal that she approached the
Barangay in relation to her situation and she vaagsad to put the matters on the record. The
Tribunal asked her whether she ever called on dhiegpto assist her during this violence or
afterwards. She said that she did not. She expldhreg her husband always promised that he
would not act in this way again but he continueddcso.

The Tribunal also discussed with the applicanest&nts she provided from [names deleted:
S.431(2)] contained in the DIAC file. She said ttiegse two women were her friends and one
lived near her in the Philippines. As they havel saitheir statements they witnessed her
poor treatment and the violence suffered from lusband [name deleted: s.431(2)].
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The applicant said that she regrets her actiostaying unlawfully in Australia for many
years. She realises that this was wrong. Howewehspes that she can remain in Australia
to continue the life she has established here.

Evidence of the sister of the applicant

The Tribunal heard of the steps taken by the wine#th the assistance of a legal
representative who had been engaged by her fatlueder to acquire the Philippines
nationality when she reached the age of 21. Theess told the Tribunal that she recalls that
when she and her siblings were young and stitladvsl they held Alien Registration Cards.
This suggested to her that they did not hold Pittips nationality at that time. She said that
it appears that their father did not have the fuodso this for the three younger children
when they reached the age of 21. The witness alddte Tribunal what she observed and
what she heard from the applicant about the st#ttlee marriage and the treatment of the
applicant by her husband.

Evidence of [Mr A]

[Mr A] told the Tribunal that he finds the applidao be a kind and caring woman. He
explained that he is in poor health. She assigtsifiis daily care. In the near future he must
go to hospital for treatment and will rely on thppkcant for care when he is discharged. The
witness said that the applicant has been caringiforfor about six or seven months. He told
the Tribunal that he is concerned for the applisantll- being. He knows that she does not
wish to return to the Philippines.

The Tribunal established that the parties do mettiogether in a relationship. It heard that
the applicant goes to [Mr A]'s house three timegegk in order to care for him.

Material provided post hearing

After the hearing the applicant provided materiatdssed during the hearing. This evidence
relates to receipts for payments made by the agoptlion an annual basis to the Bureau of
Immigration in Manila. In that material the applnt@ nationality is described by the Bureau
of Immigration asChinese As the applicant described this material to thiédmal during the
hearing it relates to her ongoing status as a pegntaesident in the Philippines.

FINDINGS AND REASONS

There exist in the applicant’s case a number ofissvhich could be quite complex factually
and legally. However for the purposes of its agsess the Tribunal does not find it
necessary to resolve the particular issues forghgon that on any view of the facts and the
law relating to nationality she would not be ertitko a protection visa because she cannot
satisfy the criteria in s.36(2).

In the application for the Protection Visa the @it has described her nationality as being
that of the Philippines. At the hearing she cladfthat, although she was born in the
Philippines she does not hold the nationality at tountry. Her father was ethnic Chinese.
According to the applicant he never acquired Ppilips nationality. The Tribunal also heard
that four of the applicant’s older siblings acqditbe nationality of the Philippines upon
application when they attained the age of 21 yéldrs.applicant did not do so. She holds a
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passport and the nationality of the Republic off@h(iTaiwan). At the hearing she told the
Tribunal that she lives permanently in the Philiigs and she provided evidence subsequent
to the hearing that she maintains the right tadestiiere and since being in Australia she has
taken the necessary steps to renew that on an ldvemis.

On the basis of the written evidence before it thredapplicant's oral evidence the Tribunal
finds that the applicant is not a national of tidippines.

The applicant's passport which was sighted by titmimal was issued by the Taipeli

Economic and Cultural Office in the Philippines][iay 2003. The passport describes the
applicant as aational of the Republic of China The passport bears an endorsement at page 8
Entry and Exit Permit issued by the Commissioner of Bureau of Immigratidccording to

the Permit the bearer is permitted to enter antitle&iDistrict of Taiwan, the Republic of
China as long as the permit remains valid and &tag of three months. The permit was
issued on and 2003 and remains valid until [a oidtdune 2004.

In relation to the applicant’s nationality the Tuital has considered whether her nationality
of the Republic of China is “effective nationalityl offering protection from persecution in
another country. The correct approach (under thev@ation) to the assessment of cases
involving multiple nationality was considered byetRull Federal Court iKoe v MIMA

(1997) 74 FCR508. In that case the Tribunal had found that the Eambrese applicant had
both Indonesian and Portuguese nationality andasexcluded from the Convention
because he could avail himself of the protectioRaftugal. The Court held that the Tribunal
did not err in finding that the applicant had Pgrtese nationality, but that it did err by
failing to consider the “effectiveness” of his Rmytiese nationality as a distinct issue. It held
that “nationality” where it first appears in thecead paragraph of Article 1A(2) refers to
nationality that is effective as a source of pristecand not merely formal.

The Court explained that whether nationality iSéefive” must be assessed in the light of all
the circumstances of the particular case, and wextlehd to a range of practical questions,
“parallel to those posed by the expression ‘unélitethe first paragraph of Article 1A(2).

The considerations relevant in that case relatedhtether the applicant could genuinely
access protection against return to the countwhich he feared, and had a real chance of,
being persecuted. The Court’s reasoning, in regcthiat conclusion, suggests that a country
should not be regarded as a “country of natiorialdythe purposes of Article 1A(2) if it

does not provide protection from persecution inta@ocountry, notwithstanding that it may
be a country of nationality under international law

According to information provided by the Taiwandéaistry of Justice from the Laws and
Regulations Database of the Republic of China, sssxbat
www.ncpb.gov.tw/eng/laws/10.pdhe Immigration Act provides that Nationals with
registered permanent residence may enter andfothexState without permission. Nationals
without registered permanent residence in the Tmiv@a shall apply to the National
Immigration Agency for permission to enter the &t#trticle 10 makes provision for a
National without registered permanent residendbenTaiwan Area to make an application
to the National Immigration Agency for permanersidence under certain conditions
including fulfilling a residential requirement.

The applicant does not have registered permansiaerece in the Taiwan Area. On the
reasoning irkKoe v MIMA and cited above, the Tribunal finds that for thasons given above
in relation to the restrictions placed on the agpit’s right to enter and reside in the Republic
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of China the applicant’s nationality of the Repaldf China is not “effective nationality” in
that sense.

For the purposes of this assessment the Tribumdd that the applicant is not a national of
the Philippines. It finds that her nationality bEtRepublic of China is not "effective
nationality” The Tribunal finds that the applicaststateless. Her country of former habitual
residence is the Philippines.

The applicant’s only claim to protection is in téa to the Philippines. She has not made
claims that she suffered or fears persecution iwdia(Republic of China). The Tribunal
accepts the applicant’s claim that the Philippisate only country to which she can
legitimately return. It accepts that whilst her gt describes her asational of the

Republic of China she is not a National with registered permanentleese in the Taiwan
area. She does not have automatic right of entrgawo she remain there without restriction.
As the applicant can only return to the Philippiaas her claims are in relation to that
country the Tribunal will consider her claims redevto that country.

The applicant claims that she suffered violencanrabusive marital relationship which she
abandoned in 1992. She does not wish to retutmet®hilippines because she fears that her
estranged husband will locate her and continudysipally mistreat and abuse her. The
Tribunal accepts that the applicant lived in ansieimarital relationship for a number of
years as she has claimed. It accepts that shibdefbarriage in 1992 and returned to live
with her family. The Tribunal accepts that the agpit has two children now [ages deleted:
S.431(2)] and she left them in the care of heesishen she left the Philippines to come to
Australia.

As the Tribunal put to the applicant a number wiets during the hearing the marriage has
effectively been over for some nineteen years. dg@icant has not had contact with her
estranged husband since at least 1994. She toltrithenal that her children have very
limited contact with him.

The Tribunal understands that the applicant has lreAustralia for some eight years. She
wishes to remain in Australia where she has twersisCurrently she cares for an Australian
citizen, [Mr A] whose wish it is that she be pertadt to remain in Australia. [Mr A] gave
evidence before the Tribunal and the Tribunal reces that he has come to rely on the
applicant to some extent for care.

Nevertheless the Tribunal must find that the applidés not a refugee. In the first place the
harm she claims to fear is private harm from a frpartner whose poor behaviour was
driven by excessive consumption of alcohol. Therhgine fears has no Convention basis.
Secondly, given the passage of time and the fattttiere has not been any contact between
the parties for some seventeen years the Tribumdd that there is no real chance that the
applicant will suffer serious physical abuse asdiden the past and whilst in the marriage if
she returns to Philippines.

The Tribunal finds that the applicant’s fear of @ention related persecution in the
Philippines is not well founded. She is not a refelg
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CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



