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Applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grant Applicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The Applicant, who claims to be a citizen of Papleav Guinea, arrived in Australia and
applied to the Department of Immigration and Citizleip for a Protection (Class XA) visa.
The delegate decided to refuse to grant the vidanatified the Applicant of the decision and
his review rights by letter dated the same day.

The delegate refused the visa application on teestihat the Applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The Applicant applied to the Tribunal for reviewtbé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds tha¢ thpplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftBefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s céyp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Departmental an@urral files relating to the Applicant. The
Tribunal also has had regard to the material refeto in the delegate's decision.

TheApplicant appeared before the Tribunal to give ere and present arguments.
Summary of written claims

In his protection visa application the Applicardiohs to have been born in village A in
Papua New Guinea, in the mid 1960s and to havd liveompany mining camps in the
period from the mid 1980s to the early 2000s Hénts to have received a total of twelve
years of formal education in Papua New Guinea,rgniohi the 1980s and to have been
employed on various mining projects in Papua Newn&from the late 1980s to the early
2000s He claims to be divorced and lists a nurabehildren living in Papua New Guinea
and one child born in Australia among his familymiers and close relatives.

The Applicant’s substantive claims, which are exjehon in an attached letter to the Papua
New Guinea High Commission in Australia, may be swarnized as follows:

. He was sponsored to come to Australia by an Auatralompany and saw it
as an opportunity to achieve financial securityHis family. His final goal
was to move his family to Australia but the compagfyised to sponsor them.
He worked in Australia and remitted money to thd#e also returned to see
them when he could do so.

. Because of unsafe working conditions he sufferehjamy [details deleted:
s.431(2)] in an industrial accident in the mid 20@nd, despite two
operations, he lost [its] use. The injury maddifiicult for him to work
[details deleted: s.431(2)] and he was placedgirt lluties. His application
for a Skills visa was refused because of his diggbiHis employment was
terminated in the late 2000s. He became deprebsgdn drinking and had
suicidal thoughts.

. His wife threatened to attack him because he hathken her to Australia. In
the mid 2000s he heard from family members thatgehaving an affair
and he returned to Papua New Guinea. He wenstuillage and found she
was planning to kill him. He was attacked by heathers, from another
village, who were under the impression that he aend leave her and marry
another woman. He received cuts to his hands ead and was hospitalized.
His own tribesmen wanted to attack the brotherswenge but he dissuaded
them for fear of starting a tribal war.

. Some other people were also injured in the attacktlae vehicle in which he
was travelling was destroyed. He has to comperisatewners.
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He will not be safe in his village. His wife haganized a criminal gang
there who have already threatened his life. Duhiisdast visit to Port
Moresby in the late 2000s he was told by a fridrad his wife was there, with
the criminal gang, and was organizing an attackion He paid some people
to look after him. He did not stay long and hadneedom of travel.

Because those who wish to harm him are tribal petiy@ payback system is a
continuing problem. There is no proper legal syséad no police protection
for an ordinary person like him. There is nowher@apua New Guinea
where he can find safety.

Documents attached to the application includeyeaidly, letters relating to the Applicant’s
employment in Australia and a report from a [dokctanfirming the loss of [details deleted:
s.431(2)] as a result of work injury in the mid P80

Departmental interview

| have reviewed the audio recording of a Departadenterview attended by the Applicant
In it he added to his written claims by claiminglewvantly, that:

He had tried to explain to his wife’s brothers ttrea failure to bring his
family to Australia was due to the position takerhils company. However
they are uneducated and would not listen.

Asked about his return visits to Papua New Guirfea the time of the attack

he said he went only to Port Moresby. He was safee for some time but on
his last visit he found that his wife was in Pordoidsby organizing a criminal

gang to attack him.

He was sending money fortnightly to Papua New Gatoehelp support his
children. Asked why his wife would wish to jeopaelthese payments by
having him killed he repeated that his wife’'s besthbelieved that he had
married someone else in Australia. Asked whawah@d do for income if he
were killed he said he never sent money to hekedsvho would pay for the
children if he were killed he said the children wveiith his relatives.

It was put to him that the threat of harm to hinswgprivate criminal matter.
He said this was not so, and that it was the fafutis company and the
Department that his family was not permitted to edmAustralia.

Asked what he feared would happen to him if herretd to Port Moresby he
said he was in danger of being killed there bydtiinal gang organized by
his wife. He had been told of this threat durimnglhst visit by friends in Port
Moresby. He had to stay ‘locked up’ in a hotel #meh return to Australia.
He had gone to Papua New Guinea to see his chidnerare being cared for
by his cousin.

Asked if he could relocate to a different area sasPort Moresby he said
ordinary people are not protected by police. Peapt killed in the street and
he knew there was already a price on his head.

Further submission



25. The Tribunal received a submission from the Appitda which he claims that:

. His life has been repeatedly threatened. Thosaténing him are from a
different tribe. He has to travel through theltage to reach his own village
and they will not let him pass. They are intenkdiing him and have already
organised a criminal gang to do so if they find hifrthey attacked him with
machetes in the mid 2000s and he required hosaitedn for his injuries.

. Some of his fellow tribesmen were injured in tmsident and the vehicle in
which he was travelling was seriously damaged. tlibesmen who own it
(who are members of a different tribe from hisdjibave threatened him to
obtain compensation for it.

. His own tribe has taken his land in compensatiomi®injuries. There are no
male members of his tribe remaining, following tleath of his father three
years ago, and there was nobody to stand up far him

. He has nowhere to go and no land. Three tribberitant him dead or want
compensation from him for the damage caused imikde2000s incident.

. In his subsequent visits to Papua New Guinea hlgl @y visit friends in
Port Moresby. He cannot travel anywhere else aed & Port Moresby he is
not very safe. He can stay in only one place adth be careful when he
goes out. When he last visited Port Moresby onglaive knew where he
was. He remained locked in a hotel room and hadtton to Australia as
soon as he could. His relative died in the lastrigonths and there is now
nobody in Papua New Guinea that he can trust dséde with.

26. The Tribunal received a further submission fromAlpplicant to which were attached:

27.

. A medical certificate confirming the Applicant’ss® of [details deleted:
s.431(2)] and his need for six-monthly consultagiabout [this].

. A letter on the letterhead of the Royal Papua Newn€a Constabulary. The
writer, a high level police officer stationed inrPbloresby, states that he
knows the Applicant since he comes from the sans&ibi. He confirms the
Applicant’s claim to have been injured in the m@D@s when he was attacked
by his estranged wife and her relatives as he m@aslting in an area near his
home village. While on patrol in the late 2000sumarea of Port Moresby he
met the Applicant and received a verbal complaiminfhim to the effect that
his ex-wife had tried to kill him on several occas. He advised the
Applicant to lodge a formal complain but he did dotso. He later learned
that the Applicant had left for Australia in thed®000s because of further
threats. He believes the perpetrators have shibwoygh the attack on the
Applicant in the mid 2000s that they are capableanfying out their threats.

Claims at hearing

The Applicant said he had prepared his protectisa &pplication with the help of a
community leader. He subsequently retained thacssr of a migration agent who helped
him with his submission. He was aware of all tre@mbk put to the Department and the
Tribunal in writing and they were all true. Théarmation he had provided in his
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Departmental hearing was also true, although hebkad unable to articulate some of his
claims, in part because he had been stressed.

Regarding his fear of persecution in Papua New &uthe Applicant said he was afraid that
he would be killed if he returned. This was beedus was targeted by three separate groups
of people:

. His former wife and her relatives are from villadgend are members of tribe
C. His former wife, who is now living in Port Maiey, blamed him for his
failure to bring her and their children to Austealvhen he obtained a contract
to work here in the mid 2000s. He learned a fearyéater that she was
having an affair and later divorced her. She blhmen for this and for the
loss of the remittances he had been sending Hex.a8d her relatives accused
him of having married another person in Australldey were responsible for
the attack on him near village B in the mid 20004 they had engaged a
criminal gang in Port Moresby to find him and Kkilm.

. Members of Tribe D lived near his village, VillageIt was this group which
had owned the vehicle in which the Applicant angr fof his fellow tribesmen
were travelling when attacked by his former wifegatives in the mid 2000s.
The vehicle was badly damaged in the incident amlpensation was
demanded of the Applicant. Asked why he couldsattie the matter simply
by paying the required compensation he said hespadt his money on
medical treatment after the attack. They were daeling a very large amount
—and he was unable to pay.

. Members of his own tribe, tribe E , were demandiognpensation for the
injuries sustained by four of their members whoeniajured in the mid 2000s
attack. They regarded this as the Applicant’s bwsiness. They had already
appropriated his land in village A, a move whichsvmaade easier by the fact
that his father had died and he had no brothestarad up for him. They were
demanding further compensation which, once morgydseunable to pay.

The Applicant said he did not fear harm for anyeotteason in Papua New Guinea.

The Applicant explained in some detail the mid Z080ack, the threat from a criminal gang
in Port Moresby and the reasons why he feared frammthe three groups he had identified.
He said there was nowhere he could go in Papua®lénea where he would be safe.

Asked about the availability of police protectidre tApplicant said he had lodged a

complaint at a police station following the mid P8Gattack but this had not produced any
action. He had mentioned to a police officer th@bfems he was experiencing in Port
Moresby in the late 2000s but had not proceedéabige a formal complaint. He agreed that
the police could not be expected to take any ad¢tiqarotect him in the absence of such a
complaint. He said he had feared for his life aadld not afford to wait around in Port
Moresby Asked if he had ever complained aboug@opriation of his land or the
demands for compensation he said the police didaret and could not protect him. There
was a great deal of lawlessness and corruptiompu&® New Guinea. He had nobody in his
family who could stand up for him.
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| put to the Applicant that there exists in populiatcentres such as Port Moresby a network
of social relationships which would allow him tegesupport from his ‘wantoks’ (people
from his own tribe or area). | noted that he appe#o have at least one such supporter in
the police force and that these people would be &boffer him a degree of protection. He
agreed that such social mechanisms exist but artpa¢the could not rely on them to protect
him all the time. He would be afraid to appeapurlic or walk openly in the streets with his
children

| put to the Applicant that there could be roomdoubt that the harm he feared in Papua
New Guinea had a connection with a Convention gilaince the three groups involved
appeared to wish to harm him for purely personasoes having to do with the breakdown of
his marriage and the incidents which flowed fromHie suggested that a Convention nexus
might be found in the fact of his membership ofaipular social group consisting of his
tribe. | explained that, while he might well benamber of this particular social group, it was
necessary for the feared harm to occur becausabifrtembership; in his case it seemed
doubtful that any such connection existed. Invitedomment on this he repeated that he
faced death if he returned to Papua New Guinedtaidce had nowhere to live there. He
suggested that he would end his life if he werauaosssful in his efforts to find protection in
Australia.

FINDINGS AND REASONS

On the basis of his passport which he submitteédeabhearing | accept that the Applicant is a
citizen of Papua New Guinea, as he claims to be.

The Applicant claims to fear that he will be killbgl three separate tribal groups if he returns
to Papua New Guinea.

In the present case the Applicant proved to benamgdly reliable witness at the hearing. His
evidence was mostly consistent and detailed and $atisfied, overall, as to the credibility of
his claimed fear of harm in Papua New Guinea d atcept as credible the evidence of the
police officer who provided a written statemensupport of his claims. An internet search
has not produced any references to the three titeetioned by him at the hearing but | have
given him the benefit of the doubt by accepting thay do exist and that their names may be
spelled differently from the versions he offeréthere is some degree of speculation in his
claim that members of all three tribes would stikh to harm him if he were to return to
Papua New Guinea now, and the likelihood that theyld have the capacity or will to do so
does not appear to be very large. | accept howeethis is more than a remote possibility
and, on this basis, | am satisfied there is adleahce that he would suffer serious harm in
Papua New Guinea.

As put to the Applicant at the hearing, the diffigdor his case is that the harm which he
fears in Papua New Guinea flows from purely persomeumstances having to do with the
breakdown of his marriage, the enmity of his formée and her tribal relatives, and the
consequences of the incident in the mid 2000s wimey attacked him and a group of his
fellow tribesmen. | am not satisfied that thesgdes engage any of the five Convention
grounds and | am not satisfied that he would suff@nvention-based harm as a result.

In this context | have considered the Applicant&sm that a nexus to a Convention ground
lies in his membership of a particular social groeopsisting of tribe E. As put to him at the
hearing, | accept that such a particular socialigrean clearly be said to exist and that he is a
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member of it. Although he suggested at one paoitihé hearing that there was a background
of tribal conflict between tribes D and E, and thatne conflict had erupted between them as
a result of the mid 2000s incident, there is n@hmthe information before the Tribunal to
indicate that such conflict has continued or tmgt laarm the Applicant might suffer if he
returned to Papua New Guinea would be for thisaea#\s noted above, the harm he claims
to fear stems from his own personal circumstanndd am not satisfied that it is for reason
of this membership of the tribe E particular sogiaup. Nor am | satisfied, on the
information before the Tribunal, that there is atiyer particular social group to which he

can plausibly be said to belong, which membershopld/be a reason for the harm he fears.

| have also considered whether the Applicant wanédlenied protection by the Papua New
Guinea authorities for a Convention reason. | tioé the Applicant claims to have lodged a
complaint about the mid 2000s attack on him but titia produced no results. His evidence
at the hearing was that he had not gone to thegalout the loss of his land or the demands
for compensation over the damage to the vehictbeérmid 2000s because the Papua New
Guinea police did not care, and because of thelgmubof lawlessness and corruption. | also
note that he did not make a formal complaint whehelarned of the threat to his life in Port
Moresby in the late 2000s, although he mentionegtoblems to a friend in the police force
whom he chanced to meet. While | accept that hehmge had little confidence in the

ability of the police to protect him he thus prasaino opportunity since the mid 2000s for
them to do so. Further, there is nothing in th@ligant's evidence to suggest that, within the
limits of their resources and capabilities, thagelvould deny him protection for a
Convention-related reason or that they would disicrate against him in any way.

Summary

In the light of all the information before the Tuital | accept there is a small though real
chance that the Applicant would suffer serious hatithe hands of three separate tribal
groupings if he were to return to his village, age A. | also accept that, as he has been
threatened in Port Moresby, he would be unablentbgafety by relocating there. Given the
tribalised nature of Papua New Guinea’s societyckat that he could not reasonably avoid
harm by relocating to other smaller towns or vidageven if he had groups of fellow
tribesmen living there. However, | am not satidfilkat in the event he did suffer harm this
would be motivated by any of the Convention reasdxisr am | satisfied that he would be
denied the protection of the state for a Conventaason.

| am not satisfied that the Applicant has a wellffded fear of persecution for a Convention
reason should he return to Papua New Guinea namtbe reasonably foreseeable future
and | am not satisfied that he is a refugee.

Humanitarian issues

As noted, | accept there is some risk that the lsppt would face serious harm if he returned
to Papua New Guinea and that this harm cannot meagobe avoided by relocating. 1 also
accept that he has lost [details deleted: s.438&¢ result of an industrial accident he
suffered in Australia and which, he claims, wassult of unsafe work practices by his
employer. He claims his employment prospects Ih@em damaged as a result of this
accident and that he is in financial distress aitfiohe expressed some confidence at the
hearing that, if his immigration status allowed hordo so, he could once more find work in
the mining sector. Having considered the miniateguidelines relating to the Minister’s
discretionary power under s.417, set out in PAMister’'s guidelines on ministerial
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powers (s345, s351, s391, s417, s454 and s50ddisider this case should be referred to
the Department to be brought to the Minister’'sratta.

CONCLUSIONS

The Tribunal is not satisfied that the Applicanaiperson to whom Australia has protection
obligations under the Refugees Convention. Theedfte Applicant does not satisfy the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

44. The Tribunal affirms the decision not to grant Apmplicant a Protection (Class XA) visa.

| certify that this decision contains no informatiwhich might identify the applicant or any
relative or dependant of the applicant or thahésgubject of a direction pursuant to section
440 of theMigration Act 1958. MLOZIN/prrt44




