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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant who claims to be a citizen of Papea Kbuineaapplied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as this
information may identify the applicant] August 2010

The delegate refused to grant the visa [in] Au@@dtl, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdreariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstfalia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tfeiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion, nationality,
membership of a particular social group or politmginion, is outside the country of his
nationality and is unable or, owing to such feawynwilling to avail himself of the
protection of that country; or who, not having éiovaality and being outside the country
of his former habitual residence, is unable or,mgrb such fear, is unwilling to return to
it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or leeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has prtitatobligations because the Minister has
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to a regegwtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading treatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryrevlieere would not be a real risk that the
applicant will suffer significant harm; where thgpéicant could obtain, from an authority of
the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is oneefhby the population of the country
generally and is not faced by the applicant pertarsaa36(2B) of the Act.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Background

The applicant’s background and protection claimeevget out in the following statutory
declaration which accompanied the visa application:

1. I make this statement in support of my applaafor a protection visa.
2. lwas bornin [Region 1], in Papua New Guineddate] and am now 4 am a Christian.

3. larrived in Australia on a student visa [iahdiary 2009. | am studying [Diploma]. My visa
is due to expire [in] January 2011. | have travktie Australia numerous times for short
holidays both before and after | arrived on thelstu visa.

4. My parents are both alive and living in [a]age [in Region 1]. | have one [sibling] who is
married with [number] children. [They] also live [ifne same] village.

5. Myother [sibling] is deceased. He died in 2003. pust to his death he asked me to take
responsibility for his wife and children. They ndiwve with my parents. My husband and |
have been providing financial support to them.

6. | completed [School] in [year]. In [years] | svan College [studying] and obtained a
[certificate] in [year]. In [year] 1 obtained mydt job with [a] company as a typist. | was in
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this job until 1990 when | got another job with [@imyer] as a secretary. In 1992 | secured a
job with [company] also as a secretary. 1 remaineghis job until | obtained my visa to
study in Australia. | was able to access specakrrates as a result of this work and |
travelled to Australia on numerous short tripstolidays.

I married my [husband] [in] 1988 in [a] villagéwas an arranged customary marriage. A
bride price of K6,000 in cash and 20 pigs weregito my people by [my husband’s] tribe.
There was also a ceremony where both families gdiheing the ceremony the bride price
is exchanged and it is witnessed by the Chief @fvilage. There is no formal paperwork
for the marriage.

After the marriage my husband and | lived ioyh 2] as my husband was working
[there]. We stayed there for about one year anal theved to Port Moresby where my
husband gained another [job].

My husband and I have [six children]. Becalmgerarriage was arranged, | would say that |
have never been really happy. He had a lot oficgighips outside of our marriage. | have
not felt respected or loved by him.

In April 1994 my husband was charged withgab[details deleted: s.431(2)] and was sent
to one week in prison. He was not convicted of thisie. | was very upset when | found
about this and it created a lot of tension betweseri understand there was an out of Court
settlement where money was [paid], however | didati@nd Court. It was too much of an
embarrassment for my husband to have me there.

In December 1995, my husband kicked me walbbbts from the head right down to my
body, and | was unconscious for one day. | had laahign talking with another lady at the
supermarket. | was sure he was having other rektips. My cousin's sister who was
present at the time, took me to [Hospital 5]. ¥ethin hospital for one week. | had welts on
my arms and legs and was in a lot of pain.

After | came out of hospital | went to theipelstation with my cousin's sister's husband to
make a report. Someone had seen | was at the tditen, had told my husband and he
arrived there. We decided not to go into the steéi® | was too scared that he would
retaliate and that he could harm me again or eilemé&. | went back home and the
marriage continued. My [employer] was very underdiag. | always enjoyed going to
work to get out of the house.

The violence by my husband continued after thiswas drinking a lot and this was when
he was most often violent. | would be afraid wherchkme home from work. He would be
violent in front of the children.

In 2004 | found out that my husband had arotloenan. | saw my husband's vehicle going
into a village and caught him with the woman. Slaes aiready pregnant. My husband
started living with this woman from this time. IN& we would say he was then married to
her. He would spend some nights with myself anccttiglren and then go away for weeks
until he returned.

In 2004 my husband broke my hand and | haakafor 3 months so that my broken bone on
my right hand would heal. | went to the police istatafter this incident. At the station a
police officer wanted a bribe to deal with my issuId him | had no money to give and

left the station.

In 2006 my husband pushed my head againstiaveall trying to [kill me]. | had bleeding
through my nose and ears and had concussion. hegstalized again in [Hospital 5].
After | was released | went to the police to gedhnumber which registers the incident. |
was asked for a sexual favour by one of the pealiwtagain | did not take the report any
further.

The violence by my husband continued up timiltime | left Australia. He would force me
to have sex with him. He would threaten to harmifhelidn't agree and also accuse me of



18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

having relationships with other men which was na¢tBecause AIDS is such a problem in
PNG | worry a lot about this too. He continued tmkl and threatened to kill me if | decided
to leave him. He told me that if | tried to leaventhe would hunt me down. As we come
from the same area in the Highlands he would aliapsv where to find me,

It is a matter of pride and status for my huasbéat | stay with him. He would lose face in
the community if | left him.

| have tried to leave my husband a few tioggotback to my parents. My father told me
that | had to go back to him. Because the brideegnad been paid my family would have to
return the money and pigs to my husband's famitiray father was not able to do this. My
parents knew about the violence but said thatighe thing for me to do was to go back and
stay with my husband. My parents were worried abeeibut said there was nothing they
could do. My mother used to pray that it would end.

The other thing that helped me get throughtdririble life was the ability to travel to
Australia for short trips from time to time. | walbften fly to [Australia] for a short break. |
had girls who would mind the children while | wasaark. They would also look after the
children when | went away.

In 2007 | saw advertisements in the [newsgdpefsupport] to study in Australia. |
decided to apply because | felt it was a way ouhefsituation | was in with my husband.
The application was made in 2008 to [study] anés$\successful].

I made arrangements to bring three of my kikien with me to Australia. The youngest
was to stay with the child minder back home. Mybaml was prepared to agree with this. |
think the fact that | was taking three childrenhwite helped.

| arrived in Australia on the student visg flanuary 2009. | found [rental accommodation].
In March 2009 my husband came with the three afiido [City 3]. He stayed for about one
week and then returned to PNG.

In July 2009 I returned to PNG to see therathddren and stayed for a few weeks. A
friend here in Australia looked after the childr&here were problems with my husband
during this time also. He would come over drunkysebme, and force himself on me,

In December 2009 my husband came to attenchildren's school graduation in [City3].
He said that the children and | were to returnN&sRvith him for holidays. When we got
back to PNG he said that the children would stai Wwim in PNG and that | was to return
on my own. | couldn't argue with him about thimi& this time | have-been in Australia on
my own.

I returned to PNG again in April 2010 for g@hool holidays to see the children. It was then
that | found out that my husband had moved hisrsgt@dfe into our house. When | found
out | said that | was unhappy about this. He slaéin the man to make the decision as to
where my two wives live'. | said that | would ledvien. He said "you are not going to leave
me' and he then struck me to the head with his.Hamds injured to me head and was
bleeding. Five of my children were present whens ti@ppened. My [son] drove me to a
private hospital where | was treated. The doctmt isavas a deep cut and needed to be
stitched. My husband must have had keys or songethihis hand which caused the cut. |
have a medical record about this.

Atfter | left the doctor, | went stay with ausin until | left PNG again to return to Australia.
| did not go to the police - after what | had béemugh | did not want to see the police
whom | knew would do nothing to assist me, anddditon | did not have a lot of time
before departing for Australia. The PNG police @aoe professional like they are here in
Australia.

In May 2010 my father became very ill and éaed to go and see him. He has developed
diabetes. | went straight to my parent's village stayed with them. | didn't let my husband
know that | was in the country. | was only therd’NG for four days. | saw my eldest
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daughter at the airport on the way home. She tduld [date deleted: s.431(2)]. She
became pregnant during the time | was in Austr&8kee is not in a relationship with the
father. She and the baby still live in the famibnie with the other children, my husband,
his second wife and their two children.

I have been seeing a student counsellor hekastralia and spoke to her about what was
happening with my husband. Because | am [sponsbeaed]faced with return to PNG in
January 2011 but this was frightening to me dumyaoncerns for my safety. | also took
my [education] very seriously and | was under amatual obligation to return to PNG or
repay my school fees which | cannot afford. Thelsti counselor encouraged me to look
into other options for staying in Australia becaoteny fears for my safety at the hands of
my husband.

In my own mind | have ended my relationshithvmy husband. He however will not accept
that, and in fact assaulted me in April 2010 whawid him | was leaving him. He will

never accept it. As | have said, my leaving hin tilng shame to him. | am sure he will do
what he has threatened and hunt me down if | retderknows where my family are and
could easily locate me. My family will tell me ttay with him in any event. As a woman it
would be too dangerous for me to locate anywhexe iel PNG It is very unsafe for women
all over the country, especially without a maleffer protection.

| cannot return and live in the family homehamy husband's second wife where | will face
serious violence on a regular basis. Finding tlkeatdd taken his second wife into the family
home and then challenging him about this and tghiim | am leaving him, has caused him
to be angrier with me than ever before. My decisidmake an application for a protection
visa was made after all of this happened. Sin@élbeen in Australia | have also learnt
more about my rights as a woman to be safe andue & voice. | realise that | do not have
to live in constant danger and fear.

The police in PNG are corrupt and have naésten protecting women. The police
discriminatorily deny protection to women becausgytperceive women to be second class
citizens, unless you can pay them a bribe. Martjesatnts for violence against women
happen outside of the courts. There is a greatafeablence against women in PNG. The
government are not doing enough to protect womelrtlas is also because women are not
considered to be equal to men. The government tdensure that laws to protect women
are implemented and there is nothing being doimpoove the way the police respond.
There are no safe places for women to go.

The bride price tradition makes it very diffiicfor women to leave violent marriages. Often
as in my case, families cannot support women becailhe expectation that the bride price
will be paid back. Women have no power in famillatienships. The father makes
decisions about where the children go. There iBnamcial security for women who leave
marriages unless they can get some work.

In my case there is nowhere in the countrpuld be safe | have already suffered severe
physical injury. | have not received any counsglfior what | have been through but | know
| have been badly effected emotionally also.

The application was also accompanied by a certdiagay of the applicant’s Papua New
Guinea passport indicating that she is a natiohtdai country.

The applicant was interviewed by a delegate oMi@ster in connection with her protection
claims [in] July 2011, and [in] July 2011 she prad some additional supporting documents
including a letter dated [July] 2011 issued by [pital 4] and indicating that applicant was
treated there [in] April 2007 for various injurisaid to have been incurred in a domestic
violence incident.
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The application was refused [in] August 2011. Thiedate noted that the hospitalisations the
applicant claimed to have experienced were noteeidd, and the instance which was
evidenced after the interview was not actually nogr@d in either the written statement or at
interview. The delegate considered than the appfe@mployment history and earning
capacity meant that she could if necessary hawaddpe bride-price, and that this had
therefore been no barrier to her leaving what via@shed to have been an abusive
relationship. The delegate seemed to draw an aglwt@&erence from the apparent failure by
the applicant to obtain counselling in Australiinmately accepted that the applicant
suffered domestic violence on two occasions, bdindit accept that the violence was
ongoing, noting that the applicant’s husband hatareied. With respect to the claim of the
new wife having supplanted the applicant in theifaimome, the delegate seems to have
concluded that this was irrelevant given that tbmé in question has since burnt down, and
the applicant would therefore have to find a newaon any case upon her return to New
Guinea. The delegate also noted that despite calgioi have left her husband in March
2010, the applicant continued to list him as anrgerecy contact person when she completed
her passenger arrival card upon returning to Aligfreontinued to reside at the same
address, received her husband there when he camiiéve the youngest child in January
2011, and failed to call the police when he arrivEte husband’s visit and retrieval of the
child was instead attributed to the financial difliies the applicant was experiencing
looking after the child. The delegate found that @ipplicant had embellished her claims, and
concluded that asrasourceful woman with the capacity to support akishe was not a
person to whom Australia has protection obligations

Review Application
The review application was lodged [in] August 2011.

[In] November 2011 the applicant was invited taregosed hearing scheduled for
[December] 2011.

[In] December 2011 the Tribunal received a suppleary statutory declaration, submissions
of fact and law, and a number of supporting docusyexs follows:

a. Statutory Declaration made by [the applicant] adsirey the DIAC delegate's rejection of
her case, dated [December] 2011,

b. Letter from [Hospital 4] Hospital dated [Octobef]14;
Letter from The [Hospital 5] dated 1 November 2011,

Request for special consideration for [the applicirom [a] Senior
Counsellor/Psychologist at [TAFE] dated [Octobei] @;

e. Tenant agreement between [the applicant][ah&eal Estate;

Letter from [Region 1] General Hospital dated [Ajp2011 regarding [the applicant's
fathery;

g. Letter from [name deleted: s.431(2)] dated [OctpBéd 1;
h. Letter from the [education provider] regarding fapplicant's daughter] dated [May] 2010.

27. The applicant’s statutory declaration includesfti®wing:

2. lwould like to say | am very anxious and nerv@bout my upcoming hearing and about
giving evidence about my background of domestitevice. | worry that | will not be able
to remember things clearly or mix things up givenlong history of abuse and given the



DIAL delegate has refused my case, which upset great deal. | hope that this can be
taken into account when considering my case andllity to answer questions during the
hearing. | had been assisted by the counselliragl Ireceived whilst as a student, but after 1
received the rejection notice from DIAbave gone backwards and am suffering again from
anxiety and depression. To date | had not soughtraatment however | have how made
arrangements to start seeing someone at [a refegearce centre] as | have been feetiog
bad after receiving the rejection letter given mgrk of returning to PNG. After | received
the rejection letter | couldn't eat and couldréegl, worrying about what would happen to
me. Before that | had held out some hope, thatrAlistwould provide me with protection,

SO0 to receive the rejection tatter was a shock,

| refer to the DIAL delegate's comments regagdhe fact that no medical evidence had
been submitted to corroborate my claims that | ha@spitalised for one week in 1995, that
my hand had been broken and treate20®4, and that | had boon hospitalised in June/July
2006 when my husband tried to kill me. After theAildelegate raised this evidentiary
issue | attempted to obtain evidence for her cdeéhcidents. However she only gave me
two weeks in which to get this evidence. In relatio the incidents that occurred in 1995
and 2004, 1 was hospitalised/treated at [Hospjtelich is a public hospital. | was never
able to get a clear answer from the [Hospital Sjutlmbtaining my records despite making
many phone calls to the hospital regarding obtgimny patient file in these two weeks. |
also asked my older children to try and assistor@btain my file, but they were too fearful
of their father in case he ever found out they vesssting me. In relation to the incident
that occurred in 2006, 1 managed to obtain evidéooe [Hospital 4]. It was much more
straightforward and quicker to obtain these recoftie date on the letter was an
administrative error by the hospital, which in rmxiety about my situation | did not realise
until I read the DIAC rejection letter: The incidehe letter refers to occurred in 2006 and
not in 2007. [Hospital 4] has now corrected thisrfe and included that | was pregnant at
the time (as | asked them to state that if theythatirecorded) and | have attached a new
letter from them, In addition | would like to clrithat in my original Statutory Declaration
lodged with my application for a protection viseeter to being pushed against a brick wall
in relation to this 2006 incident. | was also hieothe head with a piece of wood during this
incident and | am not sure why | didn't mentiorstim myoriginal Statutory Declaration,

but it was probably because | didn't outline anyhefincidents in any great detail due to the
stress it causes me to do so, | was never ablet&ncanything for DIAL regarding the
incidents whore | was treated at the [HospitaV8ithin the two week timeframe | was
given, and hoped that the evidence from [Hospital@uld be enough given it did prove
that 1 had been the victim of domestic violence.

After my case was rejected, which shocked grs@tume, | tried again to obtain further
medical reports. | have had more time to arranige Tinis time | asked my niece to go to
[Hospital 5] because my children did not want tatdand she was able to get a letter
regarding the [July] 2004 incident. They told mgce that they were unable to find any
information about the 1994 incident. | now attadbtter from the [Hospital 5] regarding the
incident [in] July 2004.

| refer to the DIAC delegate's comments regeydny ability to divorce my husband and the
bride price system. As | tried to explain to théABldelegate, is not acceptable in my"'
Highlands custom for me to repay the bride pricis, for my parents and the people who
shared my bride price to repay it. Butt really thest important issue in my case, which has
been lost within this bride price issue and whospayis the fact that my ex-husband did cot
want me to leave this marriage. Despite him livivith his new wife, he believed he would
lose face and prestige in our community if a wigswo leave him. It is normal and
common in our custom, especially in the highlaretgan, for polygamy to be practiced,
When a man decides to take another wife the fiif& aas no choice but to continue In her
marital relationship! stated in my original Statutory Declaration foprotection visa that it
was a matter of pride and status for my husbartd 8tay with him, and that he would Paso
face in the community if | ever left him. Therefpvenether | personally could repay Me



bride price or not was irrelevant, he would nevardhagreed to it. It is not done in our
culture. | am sorry | have not been clearer abwatidut sometimes | find it difficult to make
myself clear and this has perhaps come across iorigyal Statutory Declaration and
interview with DIAL.

| refer to the DIAC delegate's commons regaydie fact that | had been receiving
counselling. In this regard | now attach herewitbtger from [a] Senior
Counsellor/Psychologist at [TAFE] dated [Octobdd1 @ in relation to my ability to attend
and focus on my studies, as evidence of the fattitilid seek this assistance and was
suffering significant psychological distress anthpyoms consistent with anxiety and
depression, | had told [her] about the domestitevice that | had suffered in Papua New
Guinea and she was aware that this was part otmayssand anxiety.

| refer to the DIAC delegate's concerns regaydne fact that | did not enquire about
seeking protection in Australia earlier and tharéwas nothing that the DIAC delegate
could see, that would have prevented me from sggkiotection in Australia prior to
August 2010. In addition | refer to the DIAL delég/a concerns that as | didn't make any
attempt to lodge an application for protectionrat atage over the last sixteen years, this
needs to be taken into account when consideringehaineness of my alleged fear of
persecution. As | have previously stated, It wadaak of knowledge that | could seek
protection in Australia as | had no idea that | \adoe able to apply to be a refugee, or
anything about women in.PNG being a group thatrgeseprotection. In relation to my time
here in Australia when | was studying, prior to @ogrifor my studies, | had to sign a
contract to say that | had to return after my stado contribute to the development of our
country. If I were to remain | would have to refuhe@ entire amount of the [sponsorship]. |
took this obligation and debt very seriously. | veatremely anxious when the events
unfolded as they did during 2010 as | was petri6iEdeturning, and yet was trapped as |
would have a [large] debt. In addition, when | caonemy [education sponsorship], | lived
here in Australia on my own for 2 years without husband who only came to see me on
two occasions for short visits. Together with thiergs of 2010, including another assault
on myself and his marriage to a second wife, atet aéceiving counselling about this
situation in Australia and with my counsellor's em@gement, | finally had some
confidence, after suffering abuse and domestiewicé during my entire marriage, to seek
the courage to investigate options about seekifagysachich meant staying in Australia
permanently. It was that | found out that applyiogprotection could be an option for
someone like me, a woman who feared domestic \géelen

| refer to the DIAL delegate's comments regagdhy family and my visit to PNG in May
2010. Despite the fact that | have left my formesltand, he still takes care of [details
deleted: s.431(2)]. In relation to my adult dauglités A], and the fact that my husband did
not know | had returned to PNG in May 2010, | woliké to explain the following. My
daughter [Ms A] was a student who had fallen preagaad gave birth [details deleted:
s.431(2)]. My return trip to PNG in May was to visiy sick father who was very ill at that
time and he needed me to go home, | have attacletttato confirm his illness from the
[Region 1] Hospital. My trip was to [Region 1] ay arents live in [Region 1] and not in
Port Moresby. | met [my daughter] and her [baby]Port Moresby on my way to see my
dad as this was obviously also very Important to [iMe A] did not tell her father that | was
in Port Moresby.

| refer to the DIAL delegate's comments regagdny former husband's second wife and
that | would not have returned to PNG for the psgsoof confronting my husband about his
action of moving his second wife into our homdsltorrect that my husband called me in
February 2010 to tell me that the second wife hadead into the family home, What | sold
in paragraph 26 of my Statutory Declaration wagstake, in that | did not find out in April
2010 that my husband had moved his second wifeoimtdhome. i already knew this but
confirmed it with my own eyes in April 2010, | dokhow why this mistake occurred in my
Statutory Declaration, perhaps | just missed ihimithe wording, but | sought to correct it



during the DIAC interview. In April 2010, duringrta break, | wont to PNG to see my
children as my husband's relationship with his otiée and her being in the home was
affecting them. They were having difficulty studgiand not coping, In addition | did want
to talk to my husband and tell him that it was mgiit that he had moved his second wife
into the family house with the children. | felt apgbout this and felt as if | had to say
something about it. | did not stay in the familynbecause the other wife was already
living there, | stayed with a cousin in [town]. Whewent to visit the children in the family
home, and mentioned to my husband that | was vwemgappy that his new wife living in the
family home with my children, this is when he hi¢ on the forehead with a bunch of keys
and | had to go to the hospital to get it stitchHdthve provided evidence in relation to this
incident. In relation to why | returned to PNG aftieis altercation, | have outlined above.

10. Irefer to the DIAL delegate's comments regmydny ability to subsist in PNG. | was
granted [three years] study leave by my employareisthe amount of time DIAC has
taken to process my case that time is now nearly dg not know what will happen when
this period expires. In addition, even if | canaibtmy job back, | know that it is not safe
for me to live and work in Port Moresby where | Wbneed to live to do this job, because
my former husband lives there.

11. Irefer to the DIAC delegate's comments reiggrfMs A’s] letter to the [education
provider] and the delegate's doubts that my husb@mged his second wife into our home.
In this regard | would like to explain that [Ms &Jetter to the institution that | provided to
DIAC in support of my case was written on [datejulary 2010 because [Ms A] had failed
the MSDS2 in 2009. This was an appeal letter reggrthe events of 2009. This is why my
daughter states she was having difficulties asnhether was away for study purposes in
Australia’ and 'her father remarried and movedodtiie house to live with his second wife'.
During 2009 my former husband had moved out ofaingly home to be with his wife, and
then, in February 2010 he moved his wife into #maify home. | would like to clarify that
when | came to Australia in January 2009 | haddlut@ldren with me. They stayed with me
until December 2009. So at horns was [Ms A] ageg]at the time, my [age] year old, and
my second born son who was [age] at the time amebsdependent on [Ms A] to help took
after him. Because | had three of my six childaerd [Ms A] was looking after the [age]
year old, my former husband would have thoughtds wasy to leave and go and live with
his wife. [Ms A] appeal letter was asking for pession to repeat in 2010. A reply from the
Registrar is attached. | only provided this lettetthe DIAC delegate asked for proof that
my husband now had another wife, and | didn't khow else to prove it.

12. 1would like to clarify that when | say my tasd's wife, | am not sure if they have
arranged a bride price etc. In our culture givem&® been with this woman since 2004 and
now has [number] children with her we refer to aghis ‘wife’,

13. Irefer to the DIAC delegates comments regaythe fact that | provided my husband's
details on my incoming passenger card. | didnftktiivice about putting this information
down so cannot really give an explanation exceptgoof course if something happened to
me in Australia | would need my children to be madere and as most of them live with
my husband he would need to know. | said at the@ildterview only by way of
explanation when pressed that my parents livevifiage | was not sure how easy it would'
be to get emergency information to them. In additleey are illiterate and don't speak
English and didn't come to mind as an option foolatact for an emergency situation. | did
write my husband's name out of habit this was buteve do stiff share six children and this
is why | did not think through the decision to jpig name on my passenger card, despite
my fears of him. In addition, my husband knew | wagustralia - it was not a secret. So if
something happened to me, where | assume DIAC wanlidneed to contact him in an
upmost emergency such as if | had been killed mowsdy injured, he would probably need
to be aware of this information. | had other thingsmy mind at the time and | did not think
through this decision.

14. 1refer to the DIAC delegate's comments reiggrchy husband permitting me to come to
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Australia with the children, He agreed for me tanecand study in the event that | was to
take the kids with me, We all went back to visiDacember 2009 and then he decided that
the children could not return in 2010. 1 was vepgat and sad about that but couldn't do
anything about it given the position of women of®Ne did not offer an explanation for
why they couldn't come and wouldn't give me an axation. All | can think of now is that
at the time he was probably planning to move hig wée in to the family home. | had
actually leased a [house] in [City 3] thinking tttgldren would be there. During 2010 my
then [age] year old son came with my mother asastsetravelling on a tourist visa in
September because he was not at school. The atisesle at school. My farmer husband
let my [youngest child] come because my mother @easing with him and he assumed
they would come back together. My mother stayedHare months and then went back to
PNG, The child stayed with me without my husbapeéisnission.

| refer to the DIAC delegate's comments reigarthe fact that | did not move address while
living with my youngest [child] so that my husbarduld not know where | was living. As

| have stated, | did not change address becaugeentyperiod] was for 2 years and was due
to expire end of January 2012, | had a contradti filite] Real Estate for 2 years and could
not move or my bond would have been forfeited (Eeagreement attached) The Lease was
from [January] 2010 to [January] 2011. | vacatedpglemises at the end of January 2011
and | have not advised my ex-husband of my whengalsnce. | have also changed my
phone number.

In addition | just did not think my former Hussd would come for our [youngest child]. |
knew he had his other wife and [number] childrethviier. My former husband had my
address and contact number so for this reason vitawe put it on the incoming card. When
my husband turned up unexpectedly at our placasl petrified, but | did not report It to
police because he had not harmed me. He arriveétl. 20pm. He was verbally abusive
when he arrived. | opened the door and | was slibdlg sore was up as we had been
watching a movie and he had slept a long timeendéy that day. He was happy to see his
fattier. My former husband came into the housgettto make some small talk but | was
scared. | felt that the environment was very tehasked him if he was going to sleep there
in our son's room and he said 'we'll see'. | tteedffer him food and he refused. | could tell
he was very angry. My son was still up and in eatrsfithe conversation. My husband
wouldn't talk to me but questioned our son about wtmes to the house, He asked my son
why he didn't come back to PNG with his grandmathgr son said that mummy and |

were going to come at a later time. He asked myifsamy males came to the house. My son
said no. | was beginning to get scared so | tha&hlsaas going to go out if he didn't want to
talk to me. | then left the house and slept indhieat the train station, and drove to [another
town] the next day where | stayed with a girlfridndet through my studying as | was
fearful to go back to house. | wasn't thinking whéaft my son with him, but | knew that if
my husband wanted to take him back he could, bedaslieved that if his father didn't
want him to stay he wouldn't be able to. So | thdugouldn't change this. | never checked
this with a lawyer. | was so shocked | was justthaotking straight and | regret this.

In relation to the delegate's comments reggraihy | did not include my youngest son on
this application, at this stage | was still noteswhat to do as was unsure If his father would
give consent which | believed was necessary to haveon stay here. My son arrived after
| had lodged the application for a protection visdid talk to my lawyer about adding him
but I thought that | could never get my husbandfssent (which | thought was necessary)
and | was worried about how | would support himas waiting for approval from the Red
Cross which had not gone through yet. While | wadygng, | was on an [allowance] which
helped me to support my son, and | had a part [jimhé when my mother was here.
However when my allowance ceased in the first wddBecember 2010, 1 could only rely
on the money with [the part-time job] and my sod lastay with friends while | worked,
But it wasn't enough money to support both of wlazouldn't work full time as | had to
care for my son.
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| refer to the DIAL delegate's comments reigydny family dependents continuing to
receive discounted fares with authorisation fromamly through our HR Department. My
ex husband is not travelling on my concession beeatave not authorised him to do so. |
send an email to my workmate who signs a fillsGloacession form on my behalf and
approved by my Manager before it goes to HR ford@gssion privileges and | don't do this
for my former husband obviously.

| refer to the DIAC delegate's comments abloeifdack of evidence of the fact that | was
seeking counselling, | have now attached evidehti®isy In addition, towards the end of
2010, | was really traumatized when my studies weraing to an end and | was extremely
anxious about returning home, as if | stayed | wdalve] a huge amount of money. The
Student counsellor wrote a letter to the colleggite me extra time for my exams which |
have attached.

| refer to the DIAL; delegate's concludingneeks and state the following; My husband was
re-married after 16 years when he started hisioalsttip with his new wife as | have

referred to in my statutory Declaration at paragrag, but he had extramarital affairs
outside of our marriage before this, and his almbehavior always existed. As our
marriage was an arranged one according to ourreyltwas never happy in our marriage.

Our family home was burnt down [in] Novembef@Pwhile all the occupants escaped
unhurt including my children. They are now rentangouse where my children, my ex-
husband and his second wife live. My children ams/wnhappy and always cry on the
phone when | speak to them. | wish | could brirgntthere, 1 hugely regret that | didn't
properly think through or seek advice on addinglage] year old to my application form at
the time he was here, despite not having enougleynmnsupport us both, and | regret
leaving him at home with my husband that night wheriook him away. At that time, | just
acted out of fear and | just left the house, | wasorganised to take my [age] year old with
me and | wasn't thinking straight as | was so skddk see my husband, | am aware that the
Australian police would have protected me if | leatled them at that time but 1 didn't call
them - | wish 1 had now so that 1 could still béhwiy son.

Now that | have separated from my ex-husbihiglnot safe for me to go back home as |
strongly fear that he will kill me as he has theeatd. | fear for my safety and want to

remain in Australia, There is nowhere in PNG wHeran go and seek refuge. My parents
are from the same area as my former husband amdiid easily find me there. In

addition, if my parents sought to protect me oaliate this could open up an entire different
set of protection concerns for me. | have heamhfnay children that there is rumour that is
spreading that my husband is saying that sinced hdt return to PNG and have left him,

and | have remarried to an Australian These areléss accusations but could put me at risk
of serious harm as my husband will seek to defesmtidnour. In fact my children have told
me that he has said that | will land in a "coffimtien | land In Port Moresby.

| refer to the DIAC delegate's comments abizifact, that my claims have been
embellished and that my claims to fear returninBMs are not wall-founded. | have found
it very upsetting that the DIAL delegate doubtedataims given | have always been honest
and open and | have suffered a great deal at theshaf my husband, for which | have
medical evidence. If | have given incorrect infotioa it is just because | was not able to
explain clearly. In Papua New Guinea, | have mydean, | had a job, | have my parents
and my friends and extended family members buad fer my life if | am to return there. |
want to live peacefully in Australia which is aasdfaven for me.

28. The submissions made on behalf of the applicandinewarious gender-based particular
social groups the applicant is said to come withanscope of, and include the following
[footnotes omitted]:

We submit that the fact that the applicant hasestpd protection against her husband, yet was
asked for a bribe in order to do so where no chiaageeventuated, is strong probative evidence



of the lack of effective state protection In PNG\ictims of domestic violence. We submit that
the applicant does not rely upon mere inabilityhaf police and other authorities of PNG to
protect her against personally motivated viole&te claims that the violence is tolerated and
condoned; not merely at a local level by corruptinefficient, or lazy, or under-resourced
police, but as an aspect of systematic discrindnatigainst women, involving selective
enforcement of the law, which amounts to a failofghe state of PNG to discharge Its
responsibilities to protect women.

We submit that Independent country information ¢dégd below) indicates there is a
clear state tolerance or condonation of domestilence in PNG, and systematic
discriminatory implementation of the law. We subthat the applicant's likely subjection
to further abuse without state protection is bysogeof her membership of a particular
social groups described above,

We refer to the applicant's fears that she wilefaocial discrimination, harassment and
stigma to such a severe degree that it amountsregpution on account of the fact that she
has left her husband. We also note the decisidneotyK House of Lords in Hoxha V
Secretary of State for the Home Department.1 Alghoun that case the Court was referring
to an instance of stigmatization stemming from geaped, we submit that the same would
apply in the applicant's case in relation to thedi@ms of stigmatization as a result of
leaving her husband and her status as a separatedrw

" To suffer the insult and indignity of being redad by one's own community (in Mrs B's
words) as "dirty like contaminated" because oneshdfered the gross lll-treatment of a
particularly brutal and dehumanising rape dire@gdinst that very community is the sort of
cumulative denial of human dignity which to my misdjuite capable of amounting to
persecution. Of course the treatment feared hhe tufficiently severe, but the severity of its
impact upon the individual is increased by the @ffef the past persecution. The victim is
punished again and again for something which wasmlg not her fault but was deliberately
persecutory of her, her family and her community."

We submit the above quote provides the correctpra¢ation of the available country information
relevant to women in PNG, and that country infoforasupports a finding that the treatment the
applicant would face on her return to PNG would amao serious harm within the meaning of s 91
R of theMigration Act 1958 Cth)(the Act).

In light of the above examples of judicial reasgniwe submit that it is clearly open for the
Tribunal to find that women to PNG, and the altékeaformulations of the group described
above, are particular social groups in PNG. Thdieat is clearly a member of these social
groups. We submit the country information belowidates that the applicant has a well-founded
fear that she will face persecution because ofrfeenbership of the defined groups

2. Country Information relating to the applicant's claims regarding her fears of returning to
PNG by reason of her membership of a particular saal group (as defined) and the
mistreatment of women in PNG

The most recent reports from Amnesty Internatiddaiman Rights Watch and the US Department of
State confirm the discrimination against, and latkrotection for, women in Papua New Guinea
who face such persecution the applicant has destrib

The position of women in Papua New Guinea is devi@. The Constitution of Papua New
Guinea provides that ‘every person has the rigthhédfull protection of the law’ and that ‘all
citizens have the same rights, privileges, oblaeiand duties irrespective of race, tribe, pldce o
origin, political opinion, colour, creed, religiam sex’ Article 2 in particular calls for' an equal
opportunity for every citizen to take part in thaipical, economic, social, religious and cultural
life of the country," and 'equal participation bgmen citizens in all political, economic, social
and religious activities,' However, despite con$tihal guarantees, women in Papua New
Guinea are regarded as second-class citizens.dftegyface discrimination and violence in all
aspects of life.

Amnesty International have stated that many wonase lsome to see violence as 'normal’, as have



men, confident in the knowledge that the statenatlact quickly, decisively or consistently agains
them. Those women who do report domestic violelocally termed ‘wife bashing', to the police are
often sent back home without their complaint bemgstigated, and having been told that! t was a
‘family matter'.

The US Department of State in its Country Reporthenhuman rights practices in Papua New
Guinea released in April 2011 commented that:

*  Violence against women, including gang rape andedtin violence is a "serious and prevalent
problem’

. Spousal rape is punishable by imprisonment butrégists are apprehended. This is due to the
willingness of some communities to settle incidasfteape through material compensation rather than
criminal prosecution, as the current legal systéawna this. This makes the crime difficult to tatge

. Domestic violence is a common crime. Most commaaitiiew this as a private matter, so few
victims reported and prosecutions are rare.

e According to Amnesty International: 2/3 of womerFING have been hit by their partners

. Police also commit widespread sexual, violencectviig a barrier to women reporting domestic
violence.

In our submission country information indicatestttere is clear evidence of systematic and
discriminatory enforcement of the law for femaletins, which is endemic across all
government agencies and within the judicial systePapua New Guinea. The applicant's claims
are therefore consistent with known country infatiora

We further refer to the Hunan Rights Watch 2011 M/&eport which states as follows in
relation to women in PNG,
e Violence against women and girls is very commoRNG;

. Support services are severely lacking in resournas form barriers to obtaining justice for these
women through the justice system (lack of informatiimited legal aid, geographic distance);

e Village courts rely on customary laws which failgmtect women's rights
0 Leaves perpetrators unpunished
o0 Intensified by some police officers' own tendenzgngage in sexual violence

Amnesty International's report, "Papua New GuireBriefing to the UN Committee on the
Elimination of Discrimination Against Women Violem&gainst Women" (19 April 2011) also
stated as follows:

There is a need to introduce legislation to proteminen against all forms of gender based
violence;

. There is no law in PNG that addresses domestienoa

. In 2002 PNG introduced the Sexual Offences and €siAgainst Children Act. The Act amended a
number of sections in the Criminal Code, whichudes rape and marital rape, sexual assault and
child sexual exploitation;

e This Act is a significant step towards the protetdf womens'.basic rights In PNG, but thereds
legislation specifically criminalising domestic i8BaceDomestic violence cases currently fail under
the Criminal Code;

. In the PNG criminal justice system, there is amaggion that °that an intimate relationship between

the victim and the perpetrator acts as a kind &=, which ensures that the ordinary law of dssau
is not applied’

0 This contravenes the right of women under ,arttl&€9) of the Convention on the Elimination of
Discrimination against Women, which guarantees "enmquality with men before the law"

e Amnesty International's interviews reveal that garshsed violence against women is "widespread
and pervasive", but the exact dimension of the leralls unknown., and that;

0 Intimate partner violence: research by the Law Ref@ommission between 1082 and 1986 is
from a questionnaire completed by 1,191 men and3lwbmen, and found that on average, two
thirds of women had been hit by their partners.

The UN Committee on the Elimination of DiscrimiratiAgainst Women in its '‘Concluding



Observations" in July 2010 also stated as follows:

«  The Committee has serious concerns about the marsésof "patriarchal attitudes and deep-rooted
stereotypes" regarding the role of women. Custamdspaiactices such as "polygamy, bride price
(dava), "good" woman stereotypes, the traditiomaof "big man" leadership and the custom of
including women as part of compensation paymertifs fias resulted in discrimination against
women and the perpetuation and persistence ofndgelagainst women, in which PNG has failed to
take systemic action to eliminate stereotypes hade negative practices.

«  The Committee is very concerned at the persistehemlence against women at the domestic and
community levels, the lack of statistical data lois t7iolence. This indicates that this behaviour is
"socially legitimized" end is endorsed by a "cuitwf silence and impunity
o0 Concerns about "traditional apologies" as a re&miln village courts

e« The Committee is concerned by the lack of a congmsive legal framework addressing all forms of
violence against women.

«  The Committee is concerned about sexual abuse wiaraipon arrest and in custody by police
officers, and the incidence of collective rape.

The UN Committee on the Elimination of DiscrimiratiAgainst Women (CEDAW),
Consideration of reports submitted by States pamcder article 18 of the Convention on the
Elimination of All Forms of Discrimination againgfomen : combined initial, 2nd and 3rd
periodic report of States parties: Papua New Guid2day 2009 states that:

. p.50-51. Domestic or intimate partner violencegspcommon in PNG and has been estimated to
affect 70 per cent of women... It is almost impbkesto access reliable statistics about the rdtes o
such violence In PNG as they are not collectedexample, perhaps, of its acceptance as a custom
and of women's invisibility... women do not commpouke the law largely because it is still seengo b
a private, family matter.

We refer to the current status of the applicaetationship with her husband and submit that
there is a real risk or reasonable likelihood oftoing domestic violence from the applicant's
husband if she returns to Papua New Guinea. Weistheihthe country information referred to
above strongly indicates that the applicant hasahahance of being persecuted by reason of her
membership of a particular social group as defined.

As a woman without male protection the applicaatgehat she would be discriminated against
and targeted, including being targeted for rapevaoldnt assault due to the fact that violence
against women in Papua New Guinea is endemic angewdiave few avenues for redress. The
threat of rape, sexual assault and other violesise great that women and girls cannot freely
move round their communities, go to school, tortfagket or to work.

Every day the local media delivers news storiesafien being subjected to violence and
exploitation. Examples of gender-based violendedpua New Guinea include: a woman who
had been burnt by a hot iron by her neighboursuspision of practicing Witchcraft; a woman
who had been placed alive in a grave and covergdaiss because she was HIV positive; a
woman who had been raped by a group of men whilkimgaalone in an area where tribal
fighting was underway and. then later severelydrelay her husband for the shame she had
caused him; an eight year old school girl who hegnbraped by her teacher; and numerous
women who had lacerations, scars, missing teetlisds and broken bones inflicted upon them
by angry or drunken partners, often using bushdsiw other implements.

According to UNICEF:

Rape [in Papua New Guinea] has become a majogtttoesocial stability and economic development
and seriously impedes the full and active partibipeof women and girls. Rape and sexual assault
have reached epidemic levels, but the vast majofibases are not reported.

Young women all over the country are at high ritkape, gang rape and other forms of violent
sexual assault, and the attendant fear accomptingiesin every aspect of their daily life in urbarda
rural settings. It severely limits their rightsfteedom and to assembly and their right to paditsp
equally alongside young men in all forms of sogiallitical and economic life.

In response to an increase in sexual violencepdliee in [Town 2] released the following appeal



in February 2006;

I'm appealing to parents not to let your daughtiengel by themselves anywhere. Make sure that they
are accompanied by a male relative or go in a group

Victims are mostly chosen by circumstance, wittppémators seizing the opportunity to rape or
violently assault women who are alone or to whoaythave unexpected access.

We submit that independent country informationcdegd above, indicates there is a clear state
tolerance or condoning of domestic violence in Radaw Guinea, and systematic discriminatory
implementation of the law...

6. Comments on the DIAC delegate's decision in aditin to the applicant's Statutory
Declaration made [in] December 2011

We refer to the applicant's Statutory Declarati@den[in] December 2011 by way of primary
response to the DIAL delegate's rejection of heeca

In addition we wish to add the following matters;
a) The DIAC delegate's comments regarding theiegopi returning the bride price.

We refer to the DIAC delegate's comments regarttingact that the applicant should have
been able to pay back the bride price. In our sabiwnm, the applicant's claims in paragraph 4 of
her Statutory Declaration made [in] December 20#lcansistent with country information.

The UN Committee on the Elimination of DiscrimiratiAgainst Women in its ‘Concluding
Observations" in July 2010 at page 5 of the report:

The Committee recognizes the rich culture and it of the State party and their importance in
daily life. However, the Committee expresses itfosis concern about the persistence of harmful
norms, practices and traditions, as well as patirattitudes and deep-rooted stereotypes, reggardi
the roles, responsibilities and identities of wora@ed men in all spheres of life. These include
polygamy, bride price (dave), “good” woman stergety, the traditional view of “big man” leadership
and the custom of including women as part of coraptton payment. The Committee is concerned
that such customs and practices perpetuate dis@iimn against women and girls, that they are
reflected in women's disadvantageous and unecatalssin many areas, including education, public
life, decision-making and in the persistence ofenge against women, and that, thus far, the State
party has not taken sustained systematic actiomoidify or eliminate stereotypes and negative
traditional values and practices.

The UN Committee on the Elimination of DiscrimiratiAgainst Women (CEDAW),
Consideration of reports submitted by States paureler article 18 of the Convention on the
Elimination of All Forms of Discrindnation againgtomen : combined initial, 2nd and 3rd
periodic report of States parties: Papua New Guia2day 2009, also states that:

Women also find it difficult to proceed with divarcue to the fact that if the divorce turned oubeo
her fault and not her husband's, her family wowdehto return the bride price they had received for
her.

Her family might therefore be unwilling to welcorher back and if she come from a patrilineal
society, she would not be able to take her childvith her when she left her husband because they
belonged to his clan.

The DIAC delegate also claims that there is no@vig that a bride price must be repaid if the
marriage fails after [more than 20 years], howehkere is no country information that suggests
that the length of the marriage has any bearintpisrcustom. The CEDAW report of 22 May
2009 goes onto state as follows in relation tosiheation of women wishing to divorce:

The whole body of family law relating to divorceparation, division of marital property,
maintenance orders and custody of children is bottiusing and discriminatory against women,
making it very hard for women to leave abusive mgeas and fault based divorces, which require
proof of a matrimonial offence such as desertiohahitual rape, place women in the difficult
position of having to provide evidence of situaidhat may be humiliating, embarrassing, or that
may interfere with their dignity and privacy.

...Women also face discrimination in proving faplysticularly cruelty and adultery if they chooss# n
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to be witnesses or they do not wish to attend qmateedings. Divorce in PNG is based on fault
based criteria (including adultery, desertion angklty) and 1.5 therefore not compliant with
CEDAW.

In addition, the court can order the restitutiorcofjugal rights, a provision which is manifestly
discriminatory. There is also provision for damafggsadultery, which is a criminal offencéhese

are discriminatory provisions imparting the notitihhat one spousgypically the female spouse) Is the
property of the otherMaintenance ordemuring separation and after divorce for both cleitdand
spouses can be provided, however, the basis orhwinéintenance Is determined Is left largely to the
discretion of the court with the broad criteriatloé ‘means, earning capacity and conduct' of the
parties. The latter, however, Imports a notionaaflf which is discriminatory to both children and
spouses. The standards recommended by CEDAW pagdmthe needs .and means of both parties,
the financial commitments of both parties to thelwesand others, their respective capacities to ear
and the needs of any children for whom mainten@mseught are unlikely to be prioritised.

While the right to own, manage, enjoy and, dispafggroperty is central to a women's right to enjoy
financial independence, woman in PNG do not engpyadity in relation to the ownership,
administration, enjoyment and disposition of prapsince land tenure is hosed on custom leaving
men in control of many aspects of land and prop&NG has adopted the recommended standard of
the best interests of the child as the paramoumgideration in custody disputes after separati@h an
divorce. However, a lack of economic independenmaendnability to gain custody of their children
upon separation forces many women to stay in viaeuifficult relationships. The division of
property is based on what is ‘just and equitatMeich fails to provide a clear criteria for judg&aich
criterion is unlikely to include women's unpaid tdsutions to the household. 42

b) The DIAC delegate's comments regarding thetfettcountry information she has accessed
suggests men with multiple wives usually provideraative housing to reduce tension,
relied on to cast doubt on the applicant's claimtther husband moved his new wife into
their matrimonial home.

In our submission, country information in fact icalies that men with multiple wives do not
always provide alternative housing, especiallyé first couple are already separated. Page 50 of
the CEDAW report of 22 May 2009 states that

Many husbands have more than one partner, buwvifeachallenges that privilege, she faces the risk
of being beaten.

The Encyclopaedia Britannica suggests that onlyittyeand prominent men with multiple wives
retain separate households for each.

In addition we submit that in reaching her decisibie DIAC delegate has relied on the fact that
the applicant will need to find now housing irresipee of where her husband and his new wife
are living, because the family home has burnt ddwour submission however this indicates that
the applicant will suffer additional hardship amtahcial burden which has not been considered
by the DIAC delegate in her later findings regagdine applicant's ability to subsist.

Enclosed with the submission were the letters re€eto therein, their contents as described
in the applicant’s supplementary statutory decianat

The letter from [Hospital 4] Hospital is dated [Oloer] 2011, correcting the previous letter
from the same organisation, and states that thiecappwas hospitalised [in] April 2006,
following a domestic fight, and that at the time stas [pregnant].

The letter from the [Hospital 5] is dated [Noven]#0911 and states that the applicant was
treated [in] July 2004 foa fracture of one of the carpals and with bruised abrasions
allegedly sustained from her husband.

[In] December 2011 the Tribunal cancelled the e light of the submissions received,
indicating that the hearing would be re-schedubethé new year, if indeed it was necessary
to have a hearing at all.
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[In] December 2011 the Tribunal was provided witletéer dated [December] 2011 from [a]
Senior Counsellor at the [Institute 6], which ssads follows:

[The applicant] (DOB [date]) presented to the Gmlling and Personal Development Centre at
[Institute 6] initially [in] October 2009. She dissed that she had safety concerns regarding her
return to Port Moresby and that she had receivesh2ussions in the past due to physical abuse
by her husband. In a session [in] June 2010 [tidicgmt] informed me that she had been hit in
the head with keys over the Easter break lastae@dmas again anxious about returning home to
visit her children over the upcoming mid semestenk for safety reasons.

[In] October 2010 [the applicant] came to see nperéng ongoing distress about her refugee status
and returning home, concerns for her children taadghts about her husband and his new partner.
She also stated that this stress was affectingtbdres.

During this session she completed the Kessleral®rief measure of non-specific psychological
distress in the anxiety-depression spectrum. ThHgd€nprises ten questions about
psychological distress. It is designed to quaritieyfrequency and severity of anxiety and,
depression related symptoms experienced in thesdeaks prior to screening. Her score was in a
severe range indicating that [the applicant] waseerncing high levels of distress and
symptoms consistent with anxiety and depression theelast month prior to screening. It is my
opinion that concern for her safety if forced ttura home to her husband has been a major
stressor for [the applicant] and has contributeldetodistress. Some of the symptoms reported by
[the applicant] [in] October include poor sleeelfieg nervous most of the time, sad all of the
time, feeling worthless and depressed most ofithe. t

Other Information

The most recent United States Department of St&#&SD) reports on human rights practices
were published on 24 May 2012. The Papua New Guemart, which can be accessed from
http://www.state.gov/j/drl/rls/hrrpt/humanrightsaepindex.htm?dynamic_load id=186299

includes the following section concerning discriation and societal abuses against women:

Rape and Domestic Violence: Violence against worimetding gang rape and domestic
violence, was a serious and prevalent problem.

Rape, including spousal rape, is a crime punishapieprisonment, and prison sentences were
imposed on convicted assailants, but few rapiste @pprehended. The willingness of some
communities to settle incidents of rape throughemalk compensation rather than criminal
prosecution made the crime difficult to combat. Tégal system allows village chiefs to
negotiate the payment of compensation in lieuiafstifor rapists.

Domestic violence is criminalized yet existed ghhievels throughout the country and was
generally committed with impunity. Since most conmiies viewed domestic violence as a
private matter, few victims pressed charges, andgmutions were rare. Widespread sexual
violence committed by police officials and theiresponsiveness to complaints of sexual or
domestic violence deterred reporting by both womueth men. Traditional village mores, which
served as deterrents against violence, were wehlaggely absent when youths moved from
their villages to larger towns or to the capitatcArding to Amnesty International (Al),
approximately two-thirds of women in the countryw@deen struck by their partners, with the
number approaching 100 percent in parts of the ldigts. Al reported that there were only three
shelters for abused women in Port Moresby, allgtely run; the situation was even worse
outside the capital.

Violence committed against women by other womequently stemmed from domestic
disputes. In areas where polygyny was customarin@easing number of women were charged
with murdering one of their husband’s other wivaeslependent observers indicated that
approximately 90 percent of women in prison hachbmmvicted for attacking or killing another
woman.



Sexual Harassment: Sexual harassment is not ijlagélit was a widespread problem.

Reproductive Rights: Under the country’s familyrpiang policy, couples and individuals have
the right to decide freely and responsibly the nembpacing, and timing of their children free
from violence and coercion. However, in practioe decision of the husband or male partner on
such matters usually prevailed over the wisheb@ftoman. Access in practice to contraception
and adequate prenatal, obstetric, and postnaehas hindered by logistical problems faced by
the Health Department in distributing supplies. Meabfacilities also were limited in their
capacity to provide adequate services to the grpwopulation. According to indicators
published by the Population Research Bureau, 2éepeof married women between the ages of
15 and 49 used some form of contraception. Thetcgarestimated maternal mortality ratio
exceeded 250 deaths per 100,000 live births.

Discrimination: Although laws have provisions fot@nsive rights for women dealing with
family, marriage, and property disputes, gendezrargnation existed at all levels. Although
some women have achieved senior positions in bssiiee professions, and the civil service,
traditional discrimination against women persistddny women, even in urban areas, were
considered second-class citizens. Women contiraéate severe inequalities in all spheres of
life: social, cultural, economic, and political. 8re is no employment antidiscrimination law.

Village courts tended to impose jail terms on worflamd guilty of adultery while penalizing

men lightly or not at all. By law a district coumust endorse orders for imprisonment before the
sentence is imposed, and circuit-riding Nationali€gustices frequently annulled such village-
court sentences. Polygyny and the custom in malogl ttultures of paying a "bride price" tended
to reinforce the view that women were propertyadidition being purchased as brides, women
sometimes were given as compensation to settletispetween clans, although the courts have
ruled that such settlements denied the women toeistitutional rights.

35. The Australian Institute of Criminology (AIC) in Aib2010 published a report entitled
Emerging issues in domestic/family violence redeambich dealsinter alia, with the
phenomenon of family violence in people from cudtlyrand linguistically diverse
backgrounds: sdettp://www.aic.gov.au/publications/current%20seripsl-10/10.aspX he
Australian Family Law Courts have acknowledgeddifigculties inherent in family violence
cases by establishing tRamily Violence Best Practice Principl&ée current version
published on 19 July 2011, draws on the April 264brt of the AIC. Accessed from
http://www.familylawcourts.gov.au/wps/wcm/conneti®7Home/Publications/Family+Law
+Courts+publications/fv_best_practice_for, ficincludes the following guidance on dealing
with domestic violence in culturally and linguistlty diverse backgrounds:

[llnsofar as broad statements can be made abdene® and culturally and linguistically diverse
communities, research has tended to suggest thatatwalues and immigration status increases
the complexities normally associated with familglence and abuse. In a summary of the
available research, the Australian Institute ofrimology stated that women from culturally and
linguistically diverse (CALD) backgrounds are geailyrless likely to report cases of family
violence. The factors that may influence this cartude:

*  being excluded from their community

» the limited availability of appropriate translaiatérpreter services and access to support
services

* limited support networks

» reluctance to confide in others

* lack of awareness about the law

» continued abuse from immediate family
e cultural and/or religious shame, and

» religious beliefs about divorce.



Policy and service responses, including thosenflfacourts and allied agencies, need to be
developed within an understanding of complex caltdgynamics and the inter-relationship
between violence, cultural and religious identitgl aocial marginalisation.

36. The Tribunal’'sGender Guidelinessued on 24 March 2012 include the following

37.

38.

39.

40.

Difficulties making and presenting gender-related laims

13. Applicants may, for social and cultural reasdimd it difficult presenting and pursuing
gender-related claims in the protection visa preces

14. The difficulties faced by applicants may irdgibut are not limited to:
e an assumption that female applicants’ claims arivative of male relatives’ claims;

» difficulty an applicant may have in discussing tidher experiences of persecution
because of shame or trauma;

» cultural differences or experience of trauma affecan applicant’s ability to give
testimony or his or her demeanour;

» the compounding effect on an applicant’s traumaitheigration detention may have;
» difficulties establishing the credibility of an djgant’s claims; and
» afear of rejection and/or reprisals from his arflaenily and/or community.

In a similar vein, the Tribunal’s policy docume@tlidance on the Assessment of Credibility
includes the following:

Traumatic experiences including torture may impaguin a number of aspects of an applicant’s
case including the timeliness of an applicatiompbance with immigration laws, or the
consistency of statements since arrival in Australhey may also impact adversely on an
applicant’s capacity in providing testimony of suslents.

Departmental movement records indicate that thécgpy first visited Australia in 1990, and
has subsequently travelled here on [many] occagsfaitisig to return to Papua New Guinea
only after last arriving here [in] May 2010. Depaental movement records also accord with
the applicant’s claims with respect to the movementer estranged and children.

FINDINGS AND REASONS

The Tribunal has considered the evidence befdreltiding the oral evidence given by the
applicant at the departmental interview. Having tegird to this evidence, much of which was not
before the delegate, the Tribunal resolved, putdoaubsection 425(2)(a) of the Act, to decide
the review in the visa applicant’s favour on theibaf the material before it. It was therefore
unnecessary for the applicant to appear beforé@tibenal to give oral evidence in relation

to the decision under review.

Nationality

The applicant claims to be a citizen of Papua Newn&a. She entered Australia on an
apparently valid Papua New Guinea passport, indigahat she is a national of that country,
and there is no evidence before the Tribunal tgsesigthat she is a national of any other
country. The Tribunal finds on this basis thatapglicant is a national of Papua New
Guinea, and has assessed her claims against tirdtyco
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Assessment of Protection Claims
Basis of Claim

The applicant claims to be at risk of serious haampable of amounting to persecution both
from her estranged husband and also from violemt im&apua New Guinea generally, in
circumstances where the state will fail to protest from the harm feared. The applicant
claims that she will experience this persecutiarttie Convention reason of her membership
of one or more particular social groups comprisedamen.

Assessment of Credibility

The applicant provided detailed written claims upgort of her protection visa application,
and gave oral evidence in support of those clainasdepartmental interview.

Upon review, the applicant provided detailed sup@etary statutory declaration,
submissions of fact and law, and documentary suimgoevidence clarifying certain aspects
of her previous evidence and seeking to addressaiheerns identified by the delegate in the
primary decision.

In particular, the report of the [Institute 6] caa@tor dated [December] 2011 confirms that
the claims of domestic violence were first raisathwer in October 2009, some 10 months
before the protection visa application was lodgéde counsellor’s report also notes that
when tested in October 2010 the applicgedred in a severe range indicating that [she] was
experiencing high levels of distress and symptamsistent with anxiety and depression
over the last month prior to screening

The Tribunal also observes that if the applicamt sienply wished to make an opportunistic
claim for protection in Australia she had [manyjits here over some 20 years during which
she could have done so, and that her decisiomadiyficlaim protection seems the Tribunal
to be more consistent with the situation she fandtapua New Guinea having become
increasingly intolerable until the prospect of retng the became impossible for the
applicant to bear, consistent with the counseltgqgprt extracted above.

In general terms the applicant’s claims are coaststith country information about the
prevalence of domestic violence in Papua New Guamebthe failure of the State to protect
the victims of such violence. Some specific aspettser claims are corroborated by medical
and counselling reports indicating that over a lpegod the applicant has displayed physical
and/or psychological symptoms consistent with taered abuse.

The depth of the applicant’s fears is also reflécie the view of the Tribunal, in her
prolonged separation from her children, a numbevtadm are quite young. The applicant
has elected to remain in or return to Australiarafiree of the children, having been brought
to Australia to study and reside with the appliagari¥larch 2009, were then taken back to
New Guinea by their father later the same yearagi@icant being helpless to prevent their
removal. Similarly, after her youngest child wasuiht here in September 2010 and the
applicant’s husband again came to Australia toenatrhim in January 2011, the applicant
again failed to prevent him from doing so. The Tribl does not consider that the applicant’s
apparent acquiescence in this respect to be inkcat a healthy and consensual relationship
between herself and the child’s father, but rathiars that her helplessness reflects the
power imbalance in that relationship, and her preghr@ess to be separated from her children
an indicator of the depth of her subjective feap@rsecution.
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The Tribunal notes that the applicant made littfereto report the domestic violence during
the relationship, and failed to call the police wheer husband arrived unexpectedly on her
doorstep in January 2011 to retrieve their younglesd. The tribunal also notes that some
aspects of the applicant’s claims were not presegmdirely consistently at the primary stage,
and/or have been amended at the review stage. Howeis important to bear in mind both
the nature of the applicant’s claimed experiencekthaeir potentially debilitating impact on
both her capacity to extricate herself from thesamirelationship and also her ability to give
evidence about that relationship. The Tribunalreeiie this respect to the literature extracted
above concerning the impact of domestic violenaktarthe Tribunal’s policies with respect
to both gender-based claims of persecution andliligdgenerally.

Having carefully considered the applicant claimd amidence, the Tribunal concludes that
rather than embellishing her account, the applibasttruthful and accurate description of
her past experiences, and that her expresseddeagenuinely held.

Real Chance of Serious Harm

The question then arises as to what harm if anypipdicant will encounter if she returns to
Papua New Guinea in the reasonably foreseeableefutu

The applicant’s fears in this respect appear twioéold; firstly that her estranged husband
will harm her, and secondly that she is at riskafm from predatory males who target
women in Papua New Guinea generally, particuldmdgé lacking male protection.

The first claim depends upon the applicant’s eggedrhusband possessing the means and
motivation to harm her. With respect to the fornikeis evident - and the Tribunal accepts -
that that he has a track record of being violent @pusive towards the applicant. With
respect to whether he is motivated to do so, tipiggmt has explained that he assaulted her
in April 2010 when she threatened to leave him, thiatl her children have reported him
telling them that if she comes back to New Guinell be in a coffin. It is suggested that he
does not accept her leaving him, and will revengeshlf on her in order to save face or
otherwise maintain some similarly twisted concdptanour. The suggestion that he would
take such drastic measures is unsurprising in bghthe country information reproduced
above, particularly the July 2010 CEDAW reportwinich the committee expressed...

...Iits serious concern about the persistence of hanmarms, practices and traditions, as well as
patriarchal attitudes and deep-rooted stereotypgayding the roles, responsibilities and
identities of women and men in all spheres of llfeese include polygamy, bride price (dave),
“good” woman stereotypes, the traditional view big'man” leadership and the custom of
including women as part of compensation payment.

The applicant has also explained that she andusdramd come from the same area as a
consequence of which he could easily locate hanafsought the protection of her family,
and that they may even be dragged into a largdticioihshe did so.

In light of the evidence before it Tribunal acceibts applicant’s claim that there is a real
chance that if she returns to Papua New Guineaeimgasonably foreseeable future she will
experience serious harm in the form of physicalevice — including sexual abuse — at the
hands of her estranged husband.
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Availability of State Protection

The Tribunal acknowledges that although the lawabua New Guinea establishes in-
principle rights and protections for women, bubascepts the applicant’s argument that
these have little or no practical effect. On thetcary, the country information indicates that
State agents are often implicated in the abuseoaiem, consistent with the applicant’s claim
to have been asked for sexual favours by a polinenteen she attempted to file a domestic
violence complaint. This was the applicant’s exgece in 2006 when she tried to report her
husband for violently assaulting her, and it i #ie situation today, as can be seen from the
following extract from the latest USSD report:

Domestic violence is criminalized yet existed gthievels throughout the country and was
generally committed with impunity. Since most conmities viewed domestic violence as a
private matter, few victims pressed charges, andgmutions were rare. Widespread sexual
violence committed by police officials and their@sponsiveness to complaints of sexual or
domestic violence deterred reporting by both womuet men.

The Tribunal concludes that Papua New Guinea aeptdails to provide the level of
protection which its female citizens are entitlesgkkpect according to international
standards: sedinister for Immigration and Multicultural Affairg Respondents S152/2003
(2004) 222 CLR 1 at [27]-[29]. The Tribunal conobsdthat the applicant’s unwillingness to
seek protection from those authorities is therefaséfied for the purposes of Article 1A(2)..

Convention Nexus

The country information before the Tribunal andragted above, including the USSD and
CEDAW reports, makes it quite clear that the sitimator women in Papua New Guinea is
deplorable, reflecting the kind of entrenched dmoration which readily leads to the
conclusion which the Court found to be open toThbunal inKhawar. Thecustom of
including women as part of compensation payme®apua New as reported by CEDAW
indicates that in such cases they are literallgté® as chattels.

For a putative social group to amount to a pardicgabcial group for the purposes of the
Convention, it must meet the criteria enunciatedheyHigh CourApplicant S v Minister
for Immigration and Multicultural Affair§2004) 217 CLR 387 &pplicant 3). In their
majority joint judgment, Gleeson CJ, Gummow andiKidJ. set out, at paragraph [36], the
correct approach to the question of whether a giaigowithin the scope of the terparticular
social groupfor the purposes of the Convention:

Therefore, the determination of whether a groulg faithin the definition of “particular social
group” in Art 1A(2) of the Convention can be sumisad as follows. First, the group must be
identifiable by a characteristic or attribute conmto all members of the group. Secondly, the
characteristic or attribute common to all membdrhe group cannot be the shared fear of
persecution. Thirdly, the possession of that charestic or attribute must distinguish the group
from society at large. Borrowing the language oiBan J inApplicant Aa group that fulfils the
first two propositions, but not the third, is mgral“social group” and not a “particular social
group”. As this Court has repeatedly emphasisemhtitying accurately the “particular social
group” alleged is vital for the accurate applicatal the applicable law to the case in hand

The Tribunal finds on the evidence before it thatwomen in Papua New Guinea are
identifiable by the common characteristic of trg@nder, which is distinct from their shared
fear of persecution. Furthermore, it is clear thatr gender sets women aside from Papua
New Guinean society at large, making them secoaskdatitizens in their own country despite
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some ineffectual laws suggesting otherwise. TheuFral therefore concludes that women in
Papua New Guinea constitute a particular socialgfor the purposes of the Convention.

In order for the claim to succeed, the threat ofrhmust be directed against the applicant for
reason of his or her membership of the group irstjoie, as opposed to the threat being
directed against the person in his or her individapacity, as Gummow J observed in
Applicant A v Minister for Immigration and Ethnidfairs (1997) 190 CLR 225, at 285

(citing with approvaRam v MIEA & Anoi(1995) 57 FCR 565 at 569):

When a member of a social group is being persedatag@asons of membership of the
group, he is being attacked, not for himself alonéor what he owns or has done, but by
virtue of his being one of those jointly condemirethe eyes of their persecutors, so that
it is a fitting use of language to say that itfx ‘reasons of’ his membership of that

group.

The Tribunal acknowledges the USSD report’s pdiat police unresponsiveness deters
reporting of domestic violence tippthwomen and men. Nevertheless, the country
information generally makes it clear that it isleiace against women which is the problem.
In addition to the relevant extract above at [55¢, USSD report includes the following
points indicative of both the seriousness and tiieeached nature of the problems women
face in Papua New Guinea:

Sexual harassment is not illegal, and it was a syicead problem.

Under the country’s family planning policy, coupbesd individuals have the right to decide
freely and responsibly the number, spacing, antchgrof their children free from violence and
coercion. However, in practice the decision ofttheband or male partner on such matters
usually prevailed over the wishes of the woman.

Although laws have provisions for extensive rigistswomen dealing with family, marriage, and
property disputes, gender discrimination existealdevels. Although some women have
achieved senior positions in business, the prafassand the civil service, traditional
discrimination against women persisted. Many woneeen in urban areas, were considered
second-class citizens. Women continued to facersewequalities in all spheres of life: social,
cultural, economic, and political. There is no emyphent antidiscrimination law.

Village courts tended to impose jail terms on worfeamd guilty of adultery while penalizing
men lightly or not at all

While the state maintains these discriminatory lawd practices, it is in effect sanctioning
and institutionalizing systematic state discrimioatagainst women. Consequently, the
Tribunal finds that state protection is unavailaol¢he applicant is because she is a woman.

Conclusion on Persecution

The Tribunal finds that there is a real chance tth@tapplicant will experience serious harm
capable of amounting to persecution for the purpa$s.91R(1)(b) in the reasonably
foreseeable future, in the event that she retari®apua New Guinea.

It is evident from the applicant’s account, and Thikunal accepts, that the threat of serious
harm she faces comes immediately from her hustanalso, in the sense of what the
Tribunal finds to be its discriminatory withholdirg protection from the applicant, from the
State itself. In this respect, and that for theppses of s.91R(1)(c) of the Act, the Tribunal
finds that the persecution involves systematic@edriminatory conduct.
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Finally, for the purposes of s.91R(1)(a) of the ,Ake Tribunal finds, having regard to the
conclusion on Convention nexus, that the essesmiglsignificant reason for the State
withholding such protection, and thereby givingeris the real chance of persecution, is the
applicant’'s membership of the particular socialugrcomprising women in Papua New
Guinea.

Internal Relocation

It may be that the applicant could avoid the tho#ggersecution she faces at the hands of her
husband by relocating within Papua New Guineajrbttie view of the Tribunal this would
not eliminate or even reduce to a remote levethiheat of Convention persecution faced by
the applicant generally, given the country infonmatabout the rampant levels of sexual
abuse of women in Papua new Guinea, as the evidedicates that if she did relocate the
applicant would be living without the benefit of lmand/or familial protection.

In any case, the applicant and her persecutor siexen children, and it would not be
reasonable to expect her to have no contact withetichildren if she returned to New
Guinea. Doing so would, in the view of the Tribur@ice again expose her to a real chance
of serious harm at the hands of her estranged hdsbe Tribunal therefore finds that the
harm feared by the applicant could not reasonablgMoided by relocation within Papua
New Guinea.

Safe Third Country

There is no evidence before the Tribunal that g@ieant has the right to enter and reside in
any third country for the purposes of s.36(3) &f Act, and the Tribunal finds accordingly
that she does not.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out in s.36(2)(a).

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(ajf the Migration Act.



