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DECISION: The Tribunal affirms the decision not to grant #mpplicant a Protection
(Class XA) visa.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of a decision mdiy a delegate of
the Minister for Immigration and Citizenship tousé to grant the applicant a
Protection (Class XA) visa under section 65 of khgration Act 1958 (the
Act).

2. The applicant, who claims to be a citizen of Momgokrrived in
Australia and applied to the Department of Immigratand Citizenship for a
Protection (Class XA) visa. The delegate decidedefase to grant the visa
and notified the applicant of the decision andriegrew rights.

3. The delegate refused the visa application on tkeslthat the applicant
is not a person to whom Australia has protectiotigabons under the
Refugees Convention.

4. The applicant applied to the Tribunal for review tbe delegate’s
decision.
5. The Tribunal finds that the delegate’s decisiomnsRRT-reviewable

decision under section 411(1)(c) of the Act. Thebdmal finds that the
applicant has made a valid application for reviewler section 412 of the Act.



RELEVANT LAW

6. Under section 65(1) a visa may be granted onllyafdecision maker is
satisfied that the prescribed criteria for the \naae been satisfied. In general,
the relevant criteria for the grant of a protectiosa are those in force when
the visa application was lodged although some tstgualifications enacted
since then may also be relevant.

7. Section 36(2)(a) of the Act provides that a crdarifor a protection
visa is that the applicant for the visa is a ndizen in Australia to whom the
Minister is satisfied Australia has protection ghlions under 1951
Convention Relating to the Status of Refugees aended by the 1967
Protocol Relating to the Status of Refugees (tageththe Refugees
Convention, or the Convention).

8. Further criteria for the grant of a Protection &la&XA) visa are set out
in Parts 785 and 866 of Schedule 2 to the MigraRegulations 1994.

Definition of ‘refugee’

9. Australia is a party to the Refugees Convention aaherally
speaking, has protection obligations to people wt®refugees as defined in
Article 1 of the Convention. Article 1A(2) releviytdefines a refugee as any
person who:

to well-founded fear of being persecuted for reasohrace, religion, nationality,
membership of a particular social group or polltigginion, is outside the country of
his nationality and is unable or, owing to suclhr feaunwilling to avail himself of the
protection of that country; or who, not having dio@ality and being outside the
country of his former habitual residence, is unaileowing to such fear, is unwilling
to return to it.

10. The High Court has considered this definition imwmber of cases,
notably Chan Yee Kin v MIEA [1989] HCA 62; (1989) 169 CLR 379,
Applicant Av MIEA[1997] HCA 4; (1997) 190 CLR 225VIIEA v Guo [1997]
HCA 22; (1997) 191 CLR 559, Cheghi Hai v MIMA [2000] HCA 19; (2000)
201 CLR 293,MIMA v Haji Ibrahim [2000] HCA 55; (2000) 204 CLR 1,
MIMA v Khawar [2002] HCA 14; (2002) 210 CLR 1MIMA v Respondents
S152/2003 [2004] HCA 18; (2004) 222 CLR 1 andipplicant S v MIMA
[2004] HCA 25; (2004) 217 CLR 387.

11. Sections 91R and 91S of the Act qualify some aspaicArticle 1A(2)
for the purposes of the application of the Act #melregulations to a particular
person.

12. There are four key elements to the Convention d&fin First, an
applicant must be outside his or her country.

13. Second, an applicant must fear persecution. Ungletiosr 91R(1) of
the Act persecution must involve “serious harm”th@ applicant (section



91R(1)(b)), and systematic and discriminatory candigection 91R(1)(c)).

The expression “serious harm” includes, for exampliareat to life or liberty,

significant physical harassment or ill-treatment, ggnificant economic

hardship or denial of access to basic servicesearatl of capacity to earn a
livelihood, where such hardship or denial threatiesapplicant’'s capacity to
subsist: section 91R(2) of the Act. The High Cobes explained that
persecution may be directed against a person asdanmdual or as a member
of a group. The persecution must have an offiaiglity, in the sense that it is
official, or officially tolerated or uncontrollabléy the authorities of the
country of nationality. However, the threat of hameed not be the product of
government policy; it may be enough that the gowennt has failed or is

unable to protect the applicant from persecution.

14.  Further, persecution implies an element of motoraton the part of
those who persecute for the infliction of harm. pleoare persecuted for
something perceived about them or attributed tonthey their persecutors.
However the motivation need not be one of enmitglignity or other

antipathy towards the victim on the part of thespeutor.

15.  Third, the persecution which the applicant fearsstrhe for one or
more of the reasons enumerated in the Conventibtnitttn - race, religion,
nationality, membership of a particular social graar political opinion. The
phrase “for reasons of” serves to identify the madion for the infliction of
the persecution. The persecution feared need nablely attributable to a
Convention reason. However, persecution for mutigiotivations will not
satisfy the relevant test unless a Convention reasoreasons constitute at
least the essential and significant motivationtf@r persecution feared: section
91R(1)(a) of the Act.

16.  Fourth, an applicant’s fear of persecution for aamtion reason must
be a “well-founded” fear. This adds an objectivequieement to the

requirement that an applicant must in fact holdhsadear. A person has a
“well-founded fear” of persecution under the Convam if they have genuine

fear founded upon a “real chance” of persecutianaf@€onvention stipulated
reason. A fear is well-founded where there is dsehstantial basis for it but
not if it is merely assumed or based on mere spéoul A “real chance” is

one that is not remote or insubstantial or a féckied possibility. A person

can have a well-founded fear of persecution evengh the possibility of the

persecution occurring is well below 50 per cent.

17.  In addition, an applicant must be unable, or unmglbecause of his or
her fear, to avail himself or herself of the prdi@e of his or her country or
countries of nationality or, if stateless, unaldeunwilling because of his or
her fear, to return to his or her country of forrhabitual residence.

18.  Whether an applicant is a person to whom Austrafia protection
obligations is to be assessed upon the facts gsethist when the decision is
made and requires a consideration of the matteelation to the reasonably
foreseeable future.



CLAIMSAND EVIDENCE

19.  The Tribunal has the following documents:
T1 — Tribunal case file 071599324, folio numberesi71
D1 — Department case CLF2007/76700, folio numbér8d.

20. Evidence was given at the hearing by the applicarsummary of the
evidence on the files, including from: the Depanmiisee Movement Records
and Integrated Client Services Environment (ICSEablases; material
referred to in the delegate's decision; other natarailable to the Tribunal
from a range of sources; and the oral evidencevdl The applicant was
represented by a registered migration agent whenagid the hearing. An
interpreter was present.

21. The applicant arrived in Australia on a visa whieais granted several
months prior to her arriving in Australia.

22. The applicant lodged a protection visa applicatftire application).
Provided with the application was a statement §fa¢ement). The applicant
was interviewed by a Departmental officer (the mitw). The delegate made
a decision not to grant the applicant a protectt®a. At the hearing the
Tribunal referred to the application and statenteinhg in English and asked
the applicant if she spoke English which she ansav@on. She stated that the
person who shares with her, helped her with it. fiend has good English
and she translated the questions and asked medséans and then wrote my
answers down. The applicant confirmed that hernétieead back the
application form to her, before she signed it. éfation to the statement the
Tribunal showed the statement on the Departmeatafild asked how it was
prepared. The applicant stated that she told ferdrwhat is in the statement
and her friend translated it. The Tribunal askeshé told her friend her story
or did she write it down and give it to her. Thelgant stated that she wrote
her story in Mongolian and she gave it to her filiém translate. The applicant
confirmed that before she signed the statementriegrd read it back to her
and the contents were correct.

23.  After arriving in Australia the applicant, with theelp of her friends,
had lived in various cities.

24. Provided to the Department and to the Tribunal wasopy of the
details pages, pages with any exit or entry staongsages where visas were
affixed of the applicant’'s Mongolian passport. Tageplicant’'s passport was
issued on a particular year. At the interview tppl@ant was asked why her
passport was issued so early when she did not lEav€ountry A some
months later. She stated that first she appliedpmsport and then got her
visa. At the hearing the Tribunal asked why did apply for a passport in a
particular year and she stated that she had a @adsdore then and this is a
new passport. She got the passport when she apptiadob in Country A.



25. In the application the applicant stated that she la@n in Mongolia.
Her citizenship and a former habitual residencé@golia. The applicant
also stated that Country A was a country of forimaitual residence. At the
hearing the applicant stated that her Country & wss a working visa. There
Is not a translation of the applicant’s Country iBaswhich is in her passport.
However, the visa does appear to have been gréortedperiod of time.

26. In the application the applicant stated that she educated in her
home town. The applicant listed in the applicatonumber of close relatives.
In the statement the applicant stated the circumstof her parents. She and
her siblings were taken care of by her relativee @pplicant also stated in the
application that she was employed for some yearthéhearing the applicant
stated that her family still live in her home townMongolia.

27. Inthe application the applicant stated that steelived in Ulaanbaatar,
Mongolia for a few years. She undertook furtherdss in Ullanbaatar,
Mongolia during this time. After her graduation steturned to her home
province.

28. In the application the applicant stated that stedliin her home town
in Mongolia for several years. In her statementapplicant stated that after
she returned to her home province she started tk lwoally. At the hearing

the applicant stated that she was employed forwa yfears and then she
resigned. Everyone knew about her relationship stmel could not go out.
Even her friends treated her as if she had donetong wrong.

29. The applicant claimed in her statement that she lwasy with and
looking after her relative. Living next door way@ung woman, Person | and
her husband. The applicant claimed that every vikmekon I's husband would
hit her and very often at night Person | would cdméer home seeking help
and to hide from her drunken husband. They becasng close friends and
shared their thought and secrets. The applicaimethin her statement that
several months later they celebrated a festivaltatta lot to drink and that
night they had their first intimate moments. Frohert on, the applicant
claimed, that they very often spent the night tbget

30. At the interview the applicant stated that Pers@nhusband was
employed. She also stated that her relative knewtater special relationship
with Person | and she understood.

31. At the hearing the Tribunal asked the applicant veme went to
Country A and she stated that her relative was aiuk she had to look after
her. Her neighbour was a couple. The husband veis than the wife and the
wife was the applicant’s age. The husband wasrkeiriand when he drank he
always beat his wife and they fought. They did have any children. He
worked between the applicant's home town and ottertres. When he
returned from trips he was always drunk and he dabluse his wife and she
ran away. The applicant would take the wife in dodie her. This usually
happened every week. The couple became the appdicamghbours in a
particular month. Their relationship developed whesgy celebrated a festival



together and this was the first time they stayepgtiver overnight. From then
on they would spend nights together quite freqyemdirtnightly or monthly,
at her relative’s home. She stated that her raatras the only person who
understood her and she let her. The applicant eldisihe had spoken to her
relative and she understood her neighbour’s sdnatihich was bad.

32. The applicant claimed in her statement that latePerson I's husband
found out about their relationship. The applicatainoed that shortly

afterwards, when her relative was in hospital wittnedical condition, Person
I's husband and several men came to her placeo&sshusband hit Person |
and she was injured by her husband and the men.nmiére harassed and
insulted them.

33. At the hearing the applicant stated her relatives wigk and went to
hospital. Her relative was in hospital for somesmend shortly after her
relative went to hospital, Person | had come toaglicant’'s home to spend
the night. Person I's husband returned and he waskd He came to her
house with several men and broke down the dooca#®e into the applicant’s
home and shouted that he knew what they were damoghe beat Person I.
The other men were beating the applicant withoyt rason. The Tribunal
referred the applicant to her statement that trest her ‘with no reason’ and
asked if anything was said while they were beaSdte stated that Person I's
husband stated that he knew of their relationshgbwahy was she doing this
again as she has broken his name. This was thdifirs that she found out
that the husband knew about her and Person I. Tisleaind stated that he was
going to take them to the police and he draggethtbato the street. They
beat her. No one came to their assistance. Theahdstook Person | to their
home and the other men left.

34. In the statement the applicant claimed that thet miay Person I's

husband had made a complaint to the police abauapplicant. The police
came and put the applicant in to detention for gsdand after they released
her they would not listen to her complaint.

35. At the hearing the applicant stated that in themmgy the neighbour’s
husband called the police and several policemeredarher house. The police
said they had a call from Person J and they hadtéoview her at the police
station in relation to the complaint from Persoilde complaint was that she
had come to break his family. She claimed thapthiee held her for 72 hours
and questioned her, however, she told the poliee there was nothing
between them but the police still abused her. She kept in a cell where
people are kept temporarily. Later on she was seldand the police stated
that if she did it again she would be gaoled amy tiold her to go away. The
Tribunal asked what would they gaol the applicamtaind she stated that she
insisted that she had not done anything wrong. Wewehe police said if she
did it again they would charge her. She did notvkm¢dhat they would charge
her with. The Tribunal asked if the police did dnyty else apart from
interviewing and insulting her and she stated thay hit her with a stick
when they put her in the cell. She claimed that tfloeight that one of the



policemen was a friend of Person J and this polasemas more likely to hit
her. The police did this a number of times. They/mbht do anything else.

36. The applicant claimed in her statement that whenrsturned to home,
her whole town knew of her shame. Members of hemlfahit her more as
they blamed her for burying the family honour antiirlg the life of her
younger siblings. The applicant claimed that sHieHer job and got sick and
the only person who stood by her was her relatBiee lost contact with
Person | but heard that she had left to work imtguB.

37. At the interview the applicant was asked what kedPérson | leaving
and the applicant confirmed she left in a particat@nth for Country B. She
stated that since Person | left it was very hardHe applicant to live because
everyone in her town knew. At the interview the laggmt stated that in
Mongolia there is a strong religion called Shamani®eople believe that if
you go against this religion it can do bad thingsvas believed that because
of her, her relative became sick and it made iy Verd for her to live there.
Her conduct was not acceptable in her home townnwgiee walked in the
town she was spoken about as a bad person andnadidn®he applicant stated
that she could not go to Ullanbaatar as it wouldHsesame as things are the
same all over in Mongolia and people from her tdwa there also.

38. At the hearing the applicant stated that after wlas released she
stopped seeing Person | and sometimes later Pesswhher husband moved.
She stated that everyone in her home town knewwalsevery frightened and
scared to go out as they would try and kill herske decided to leave. The
Tribunal asked who would try to kill her and shatet that Person J, his
family and friends. They believed in a powerfuliggn called Shamanism.

They cannot hurt a person physically but througirtheligion they can do

something to you. The applicant stated that shieved in Shamanism.

39. At the hearing the applicant stated that while whs in detention her
relative was still in hospital. Her family visitateir relative in hospital. She
remembered that one of her family members did it other family
members live far away. The Tribunal asked how feayaand she stated about
1 hour by walk. The Tribunal asked if that was eotrfor all of her family
members and she stated that one of them lived @ayefrom her home town
while other lived the other way.

40. At the hearing the Tribunal asked if her family ev@oncerned about
her being detained by the police. The applicanitred that one of the family
members was told by Person J. This family memlendi come to the police
station but he abused her and hit her. He sai@tslre had broken the family
name and made it low. He hit her about 6 or 7 timieg Tribunal asked if this
family member came on his own. The applicant stdtatihe came by himself
the first time and the second time he came withtt@ranember. The Tribunal
asked what happened the second time. They askedhyeshe did this and
why did she not think about her family. They beat land it was really
horrible for her. The Tribunal asked if her relatbtwas home and the applicant
stated that she was not there the first time batvghs there the second time.



The Tribunal asked what her relative did when thmily members were
hitting her. The applicant stated that they pudhedrelative as she was trying
to protect her and they said to her relative whdyytiu hide this from us. The
Tribunal asked if anything else happened and sitedsthat after that she saw
an advert on the television about people workingCountry A. She then
contacted the people and they organised papersisadHer relative helped
her buy an airline ticket. She left for Country Afew months later. The
Tribunal asked why the applicant waited for a feanths to leave when her
visa was approved earlier. The applicant statedsta could not afford to pay
for the ticket so she had to wait until the moneswollected.

41. In the statement the applicant stated thatlghafter seeing the advert she
applied for contract work in Country A and obtainedvorking visa. The
people who arranged for her travel took her tocéofy and they took her to a
small flat near the factory. She stated that shedliwith others from the
workplace. In the application the applicant stateat she lived at an address
in Country A for a period of time. However, in hasa application she stated
that she lived at a different address. At the Imggtfie applicant stated that she
lived at various addresses during her stay in Gguht

42. In the statement the applicant stated thataseemployed in a factory in
Country A. She also claimed that she did call Mdiagonce but her family
members told her that people insulted her relane she was sick.

43. In her statement the applicant stated thatan®nths after arriving in
Country A she met a Mongolian who was a citizerColntry A, Person K.
She claimed that they had a good relationship &eddgd not tell him of her
shame. They even spoke of marriage. She claimeédhbg wanted to travel,
however, Person K was very busy with work and tbely travelled for one
day.

44. At the interview she stated that she meet Resat the zoo. She stated
that they lived together since a particular monththe visa application it

stated that they intended to marry. At the intewishe stated that they
intended to marry in the following year.

45. At the hearing the Tribunal asked why she moVuée applicant stated that she
went to the zoo and met Person K. He asked heotenmto his place. At the hearing
the Tribunal asked what their relationship was.lf&ke stated that she did not tell him
about her previous life. She stated that while thaad together their relationship was
not too bad. They discussed marriage 3 months. [akezy talked about the marriage
and he wanted to see other places. They travalgether for 1 day as Person K could
not go for 3 days. They did not travel anywheres els they applied for a visa for
Australia.

46. The applicant stated in her statement that theyieapjor a visa for

Australia and planned to go to Australia 3 monthtel However, the
applicant claimed that there were many people fiMamgolia and from her
home province who worked with her. These peoplenkiinee gossip about her
and started to bully her and they told her boyfili@verything. She claimed



that her boyfriend shouted at her, hit her, ingsulier and threatened to Kkill
her. The next day she decided to return to Mongoid hide with her relative,
however, she could not reach her relative. Sheaveay from her boyfriend’s

place and stayed with a Mongolian family. When shéed her family she

was told that her relative had died earlier ang thlamed her. The applicant
claimed that she could not go back to Mongoliatay sn Country A where

her boyfriend was threatening her and her only mse@as Australia. At the
interview the applicant stated that the last tiine sall her family was the day
when her relative died.

47. At the interview the applicant stated that hertrefeship with Person
K broke down. She stated that many Mongolians wibrké the factory
including one from her home town. That person tBlefson K about her
relationship with Person | and that the applicaaswnly using Person K that
she was using him to get citizenship. She stataiRerson K was upset and
angry and he threw her out of his home. She wetivéowith a Mongolian
couple. The applicant was asked why this persotedaeveral months before
telling Person K about her relationship with Perkorhe applicant stated that
the person did not know she lived with Person Ke 8hew (or lived) only
two months with Person K.

48. At the interview it was stated that she had residenghts and
employment and she did not have to leave Countryfi#e applicant stated
that she did not have a job and she could not stiealanguage. The applicant
was asked why she did not have a job and she aedwieat the person who
told Person K also told the factory owner. The owsaeked her. The delegate
asked why she did not get another job and shedsthtd she would not get
another job.

49. At the interview the applicant was asked about waia for her travel
to Australia if she did not have a job. The applicstated that she had some
savings and her plan was to return to Mongoliee®lzer relative. When asked
how she got a ticket she stated she went to arcgg8he was asked what she
planned to do in Australia with no language andato Her plan was to go to
Mongolia but her relative was dead. She had a \approved and
homosexuality is accepted in Australia. Therevs ilma Mongolia about human
rights but the people and society still do not atct®mosexuality and she will
suffer again. The applicant was asked what woulgpea to her if she
returned to Mongolia and she stated that if shermed firstly there is Person
I's husband who is a person who could do anythwenekill her. Her family
believe the reason her relative passed away was taduthe applicant.
Shamanism is a very strong religion and if they wando anything bad to
people they do.

50. At the hearing the Tribunal asked the applicant whg travelled to
Australia on her own. The applicant stated thatethveere some Mongolians
who worked at the factory in Country A, they hadormation about her
previous life. There was people from her home totvnwvoman who worked
with her told Person K. After discovering about #qglicant he came home
that night and said that she had a relationship Wiin as he is a citizen of



Country A. The Tribunal asked further questionsuatibe woman who spoke
to Person K. The applicant stated that the womahwarked with her since
she arrived in Country A. The woman was with heewkhe met Person K at
the zoo and they had been out together once. Tiwngl asked why this
woman waited for sometime to tell Person K wherythad met Person K
several months ago and the applicant stated thretdeks not know. When
Person K came home they had an argument. He toldeheould kick her out
and he could do anything to her as he is a citeaah she does not speak the
language and she does not have any place to gabtised her and kicked her
out and she ended up on the street. She askedhbaknew if she could
temporarily stay. She intended to go to Mongolia.

51. At the hearing the applicant stated that she had to contact her
relative. She had to send an invitation for callamgl her relative would come
to the place for the call at the set time and dalte knew that her relative was
sick so she decided once she had finished withoRd€so return to Mongolia
to look after her. When she could not contact ledaitive she contacted her
family. A family member shouted at her that sha isdller and that she killed
her relative. He told her that the relative hadddiehe applicant claimed that
she could not go to Mongolia as people could dahang to her. She knew
she could not live in Mongolia as they frightenext.H ater at the hearing the
applicant stated she had not formed a relationshigustralia. The Tribunal
asked the applicant why she can not return to Miglat she is frightened
to return to Mongolia for the same reasons sheMeftgolia. She is frightened
that she would be killed. The people who might kél are Person J and she is
worried about her family. Her family members bedighat Shamanism made
her relative sick and that is why the relative di€de Tribunal referred to the
applicant’s earlier statement that Person | andhibsband had moved away.
She stated that they still lived in the same toWme Tribunal asked why the
applicant could not live in the capital. The apalit stated that it is not any
better in the capital as it is a small place. Theunal stated that the applicant
has college friends and asked why she could nothgét help. She stated that
she could not get help from them. The Tribunalmref® to her friends helping
her after arriving in Australia. The applicant sththat she did not have any
other way so she begged the person in Australelo her.

52. At the hearing the Tribunal asked why her familynnbers would
blame her for killing her relative when she had @dioal condition and they
had visited their relative in hospital. The apptitatated that one of her family
told her that the reason her relative died was umederson J had contacts
with Sharma. The Tribunal asked if the real reabenapplicant did not want
to return to Mongolia was because she is afrai8l@manism. The applicant
stated that it is right she is afraid of Shaman@md she also fears her family
and Person J. The Tribunal asked how far from lenehtown is the capital
and the applicant answered certain kilometres hed thanged her answers.

53. At the hearing the Tribunal stated that it was esned about the
inconsistencies between what the applicant haédtat the Department and
what had been stated at the hearing. The Tribwsladathat she listen to the
inconsistencies and provide any comment at the Emel. Tribunal also stated



that, after listing the inconsistencies, the appltccould comment at the
hearing or wait until the Tribunal sent her a lett&he inconsistencies
discussed at the hearing are set out in the palagrbelow. The applicant
provided comments on the inconsistencies even &af@ Tribunal had time
to explain that she was entitled to seek additidimé to respond. For this
reason and as the Tribunal had not, at the timinedthearing, decided what
was all the information that would be the reasamspart of the reasons, for
affirming the review, the Tribunal wrote to the &pant pursuant to section
424A of the Act.

54.  The Tribunal stated that there was no mention an&mism in her
statement. The applicant did not comment on tlsisasat the hearing.

55.  Her passport was granted on a particular date hadust must have
applied for her passport before that. She statéaeanterview and the hearing
that she applied for her passport so she could wo@iountry A but the advert
she saw about the job was several months afteiviegeher passport. The
applicant stated that she got her passport int&cpar month and before that
she had another passport so she just renewed $spqra

56. The Tribunal discussed the different addressesoun@€y A and that

there were inconsistencies between the addressidpbvin the visa

application and where she stated she was livingpathearing. The address
where she stated at hearing she lived is not iragh@ication. The applicant
stated that she did not remember the address \herdivied before she left

Country A as she was not registered. When she expgbr the visa she

definitely lived at a particular address, she daes know why the other

address is in the visa. The applicant confirmed Bexson K had completed
the form and the Tribunal asked if that was theaglsy would he put another
address in the form when she was living with hind ghey had been

discussing marriage. The applicant stated thatdsles not know why he did
that.

57. Inthe statement the applicant stated that shedetsned for 2 days in
her home town and at the hearing she stated tleatwsis detained for 72
hours. Further, there is no mention of the politeénigy her in her statement. At
the time she did her statement she said 2 days,pitobably a mistake. She
also stated that she could remember telling thesgmemwho prepared the
statement for her that the police hit her and athise.

58. In the statement it refers to an attack where drieenfamily members
hit her. However, at the hearing the applicantrreféto two incidents and that
two of her family members hit her and her relatiges present. She stated that
she told the person who prepared the statemeefoabout the two incidents
with her family members.

59. At the hearing she stated that she left work oaréiqular date. Prior to
this there were rumours spread about her and patiptanced themselves
from her. She waited until she was paid beforelsfie The Tribunal asked



how she supported herself after leaving her wohe applicant stated that she
had savings.

60. At the end of the hearing the Tribunal referredoontry information
which indicated that the laws that were used ag&iososexual relationships
were repealed in 2002. Further, country informaiimicates that the Courts
in Mongolia are independent. Although there is bsmaent of people in
homosexual relationships the country informatiodidates that the situation
for homosexuals in Mongolia is improving. The Tmial also asked for more
comments on why the applicant cannot live in Ulaetar when the applicant
responded to the Tribunal’s letter. The applicaatesl that she was nervous
and she missed some points and her statement ndesael information. She
remembers telling matters but it seems that theskation missed these things.

61. At the hearing the Tribunal asked why, if the apght moved to
Ulaanbaatar, she could not report to the policaiatie threats or any attacks.
The applicant stated that the police would notgubher. The Tribunal asked
why would Person J and her family members attackergwhen they are very
far away. The applicant stated that there are ivektof Person J in
Ulaanbaatar and people from the same town. Theualbasked how she
knew Person J had relatives in Ulaanbaatar andtsited that she knows that
she has a very big family and he threatened hesalging that wherever she
went he would find her. The Tribunal asked whenentbese threats made and
the applicant stated it is common using Shamanhamting someone using
Shaman especially in her town. The Tribunal askedjuestion again and the
applicant stated that probably he does not knowrevishe is now. The
Tribunal asked the question again and she statesh wie incident happened
when he beat his wife and other men beat her. Tineifal asked why she did
not say that earlier and she stated that he atheyeshd threatened her.

62. A hearing was held and what was discussed at thengeis set out
above. At the hearing the applicant’s represerggprovided to the Tribunal
information and reports on the situation for honxosds in Mongolia obtained
from the internet.

63. After the hearing the Tribunal sent the applicanétéer inviting the
applicant, pursuant to section 424A of the Act, pimvide comments on
information that the Tribunal considered would be teasons, or a part of the
reasons, for affirming the decision under revievine Tinformation and its
relevancy, as set out in the letter, is set oubweFor ease of reference the
applicant’s response received by the Tribunal (dsponse) is referred to in
paragraphs under the relevant part of the Tribsratter:

There are contradictions and inconsistencies baetwdat was stated:
in your [visa] visa application lodged on [datdidtvisitor visa application);

in your protection visa application lodged on [ddtke application);



in your statement [date] provided with your proiect visa application (the
statement);

what you stated in your interview on [date] (theemmiew);

and what you stated at the hearing before the RefiRgview Tribunal on [date] (the
hearing);

as follows:

. In your statement you stated that your family bldngeu for the death
of [applicant’s relative]. There is no mention dféBnanism or religion in your
statement or application.

At your interview you referred to Shamanism andestdahat it was believed that due
to you, [applicant’s relative] became sick. Youoalkubsequently stated that your
family believed that [applicant’s relative] got lsiavas because of you and that
Shamanism is a very strong religion and if they t@drnto do something bad to a
person they can.

At the hearing you stated that your family beliewedShamanism and [Person I]'s
husband, [Person J] and his family and friends &laee this powerful religion,
Shamanism. You stated that [Person J] had a cdonegith Shamanism. You stated
that you believed in Shamanism and have seen thagst can happen and the
Shamans can do anything they want. You statedttiegtcannot hurt you physically
but through their religion they can do somethingyéa. You stated that one of the
reasons you did not want to return to Mongolia ywasr fear of Shamanism.

64. In the response the applicant stated that her yabfdmed her for the
death of her relative and called her a killer. 8ir¢her claimed that she was
not aware that she had not mentioned Shamanismeristatement. She also
stated that she told her translator about Shamabisimdue to her level of
translation she was not able to translate the issuéold the applicant to
explain it in more detail at the interview.

0 Your passport’s issue date is [date].

In your statement you stated that in [date] you sawl'V an advertisement for work
in [Country A].

At the hearing you stated that got the passportnwy@u applied for the job in
[Country A].

Later at the hearing when you were referred toinkensistency between the above
two statements you stated that you had a passpoitreand you renewed that
passport. Later you saw the advertisement.

65. In the response the applicant confirmed the daielibr passport was
issued. She stated that she applied for her pagspor to her applying for a
job in Country A. She made a mistake at the heaaimg) she did not state in
her statement that she got her passport and thgie@ybor jobs in Country A.



) At the hearing you stated that at the end of [diRefson I]'s
husband, [Person J] and [number] men broke intopligant’s
relative]’'s home. [Person J] said to [Person I]ttha knew what
[Person I] and you were doing, and started to eatson I]. The
[number] men were beating you. Subsequently yoevasked if they
said anything, and you stated that [Person J] &&yhg he knew about
your relationship and he said to [Person I] why wo&t doing this
again, you have broken my name. You also stated/Beason J] had
said to [Person 1] that he could not believe thed bad started again,
he thought [Person I] and you were just friends[Betrson I] and you
are doing this, having a night together. He alsedtened to give up
[Person I] and you to the police.

Towards the end of the hearing you stated thatsfifed] had relatives in Ulaabatar
and people from [applicant’'s home town] who cous& $haman. You also stated that
[Person J] had threatened you by saying he contblyfou.

In your statement there is no mention that [Perdothreatened you by saying he
could find you.

66. The applicant in her response stated that Persospbuse and other
men broke into her house. Person J was very amghgiarted to beat her. The
applicant also claimed that he is a Shamanist atichew try to kill her by
curses and spells. Her life is in grave danger. dpy@icant also claimed that
her translator told her that she could not traestatme things and asked the
applicant to explain them when interviewed.

0 At the hearing you stated that you were detained’fohours

and you were beaten by the police maybe [numbagdi

In your statement you stated that you were detaioed days and there is no mention
of you being beaten.

67. The applicant claimed in the response that shehefdtranslator that
she had been detained for 72 hours but it waslataasto 2 days. In Mongolia
the primary action taken in cases is to detairvfhours.
0 At the hearing you stated that when you returneshéngour
[family member] came to your home and abused yautbreaking
the family name and making it very low. You alsatst that he beat
you.

At the hearing you stated that your [family memlretlrned to your home a second
time, this time with [another family member]. Thalused you and asked you why
you had done this and why you did not think of yffamily]. They also beat you at
that time. You also stated that [applicant reldtwas present this second time and
your [family member] pushed her away when she ttiedorotect you and they
threatened to kill you both.

In your statement you stated that after you welesased by the police you returned to
your home and [family members] hit you again. Thees no mention of: you being



beaten twice by [family members]; [applicant rala}is involvement; or [family
members’] threats to kill you both, in the statetnen

68. The applicant in her response referred to statingerr statement that
after she was released she was beaten up by hdy faembers. She stated
that she did not say that this happened just omcere day. She did not
specify a number in her statement as it was mkeedigeneral statement.
0 In your [visa] visa application lodged on [date]uystated that
you lived at [address].

In your application you stated that from [date]date] you lived at [address].

At the hearing you stated that from [date] to [fist®u lived at [address] from when
you arrived in [city] until [date]. From [date] {date] you lived at [address].

In your application you did not state where yowedivirom [date] to [date]. At the
hearing you stated that you lived at [address].

69. The applicant stated in her statement that sheth@dranslator about
her addresses and the periods she lived at thessird. The applicant claimed
that the translator made a translating mistake.

The inconsistent statements are relevant to theweas they indicate that your claims
that you had a relationship with a woman in Mongiolvere beaten and threatened by
her spouse, and then detained by the police arérbég the police may not be true.
They are further relevant as they indicate that ybaims that you were a beaten and
threatened by [family members] may not be true.yTaee further relevant as they
indicate that your claims that you were abused la@aten and threatened by your
boyfriend, Person K may not be true.

The inconsistent statements are relevant as tligaite that you may not be a truthful
witness and that you may not have told the trutthe information provided to the
Department, the Tribunal and at the Tribunal heprim support of your protection
visa, and that your claims in relation to beingefugee may have been made for
migration purposes. If the Tribunal makes thesdifigs it may also find that you do
not meet relevant criteria for the grant of a pcote visa.

FINDINGS AND REASONS

70. The Tribunal accepts that the applicant is outdide country of

nationality, Mongolia. The applicant claimed thabigolia and Country A
were her countries of former habitual residencee Thibunal accepts the
applicant’s evidence that her Country A’s visa wasorking visa and that the
visa expired. Therefore, the Tribunal will asselss applicant's claims in
relation to her country of nationality Mongolia.

71. The applicant has claimed that she has sufferett mMongolia and

Country A because she is a lesbian. She also claiashe will suffer harm if
she returns to Mongolia because she is a lesb&ahgafamily blame her for
the death of her relative and due to the practicBhamanism. The Tribunal



did not find the applicant to be a credible witnéss the reasons set out
below. In particular there are a number of incdesisies and contradictions in
the statements made by the applicant, both writied orally, to the
Department and the Tribunal which are of such anttade that it indicates
that the applicant is not a lesbian and that slsenoa suffered the harm she
claims to have suffered.

72. At the beginning of the hearing the Tribunal askeel applicant how

her application and statement were prepared adidh®t speak English. The
applicant stated that she wrote her story in Moiagoand her friend, who

speaks good English, translated it. The applicgsd aonfirmed that before

she signed her statement her friend read it badietcand the contents were
correct.

Lesbian claims

73. There are important inconsistencies in relationtihe harm the
applicant claimed she suffered in Mongolia becaslse is a lesbian. In the
statement, at the interview and the hearing théiagm claimed that Person J
and other men broke into her relative’s home whegeson | and she were
staying together. Person J beat Person | whileother men beat her. The
applicant was specifically asked by the Tribunddrson J and the other men
said anything to her and she stated that Persaptldaying he knew about
their relationship and he said to Person | why go@l doing this again, you
have broken my name. The applicant also stated Reeton J had said to
Person | that he could not believe that she hatestagain, he thought Person
| and the applicant were just friends but Persand the applicant were doing
this, having a night together. He also threatemedite up Person | and the
applicant to the police. It was only towards thel ef the hearing when the
applicant was being question about why she coutdivein Ulaanbaatar that
the applicant claimed that Person J had threatbaetly saying he could find
her. The applicant also stated that he had remtiveUlaabatar and people
from her home town who could use Shaman. Thereoisnention in the
statement that Person J threatened her by sayingoble find her. The
applicant stated in the response stated that theopevho translated for her
said she could not manage to translate some ahthgs asked the applicant
to explain further when interviewed. However, thebtlinal does not accept
this explanation, as set out above, the applictéd at the hearing that her
friend spoke good English and the contents of teement were correct. No
mention was made at the hearing that her friendtbladher to explain things
that the friend could not translate at the intesvidlthough the applicant did
state in relation to some inconsistencies thatdgstieell her friend what she
stated at the hearing.

74.  The applicant claimed in her statement that theaftgr Person | and
she were beaten, she was detained by the polic2 fiays. However, in her
statement the applicant stated that she was ddtdore 72 hours. More
importantly at the hearing the applicant stated sh@ was beaten many times
by the police. There is no mention in the statenoéiiter being beaten by the
police. The fact that a person is beaten by the@as such an important and



distressing event that it would be included in atgtement provided to the
Department to support an applicant’s claim to bbefagee. In her response the
applicant claimed that she did tell her transl#ébat she had been detained for
72 hours and in Mongolia the primary action takemmny case is to detain for
72 hours not 2 days. The Tribunal does not acdaptexplanation for the
reasons set out above that she stated at the gehanher friend spoke good
English and the statement was read back to hethendontents were correct.
The applicant in the response just repeats thatwstsebeaten by the police.
The Tribunal in relation to the inconsistenciesatialy to this claim does not
accept the applicant’s claim that there were proBlevith the translation for
the same reasons as set out above. Further, theaappn her statement was
able to set out detail of Person | and her beirgjdreby Person J and other
men, so the applicant and her translator couldagxphis sort of incident.

75. The applicant in her statement claimed that afterwas released her
family members hit her. At the hearing the applicdescribed two incidents.
In particular the applicant stated, in relationtite second incident, that her
relative was pushed away by one of her family memleen her relative tried
to protect the applicant. Further, this family memthreatened to kill both of
them. There was no mention in the statement ofatty@icant being beaten
twice by her family members, her relative’s invatvent, or her family
members’ threats to kill them both. In the respotise applicant stated that
she had not, in her statement, said that her faméynbers beat her on one
day. She did not specify a number as her statemasia general statement of
the incident. The Tribunal does not accept thislangtion. In the statement
the applicant stated that she lived with her reéaind looked after her. The
applicant also stated that after Person | and shee \attack and she was
detained, the only person who stood by her was reétive. Similar
statements were made at the hearing. As her relatas a very important
person to the applicant it would be expected thatfact she was pushed by
the applicant’s family member and both of them wimeatened with being
killed would be included in any statement providedthe Department to
support an applicant’s claim to be a refugee.

Shamanism

76. The applicant claimed in her statement that heiljabtamed her for
her relative’s death. At her interview that apphcatated that her family
believed that her relative got sick because ofgh@icant and that Shamanism
Is a strong religion and if they wanted to do sdrmgf bad to a person they
can. At the hearing the applicant claimed that Femily believed in
Shamanism and Person J and his family and frietsds heve this powerful
religion. The applicant claimed that Person J hadcomnection with
Shamanism. The applicant stated that she believ&hamanism and she has
seen that things can happen and the Shamans camyttong they want. The
applicant also stated that they cannot hurt yousighyly but through their
religion they can do something to you. The applicdaimed that one of the
reasons she did not want to return to Mongolia hasfear of Shamanism.
However, the applicant did not mention her concemnglation to Shamanism
in her statement. As the applicant is so conceatEnit Shamanism and it is



part of the reason why her family blame her for tetative’s death, a person
who was important to the applicant, it would beentpd that this claim would
be included in any statement provided to the Depamt to support an
applicant’s claim to be a refugee. In the respdhseapplicant stated that her
family believes in Shamanism and is extremely stafeit. She also claimed
that if she returned to Mongolia her life is in geadanger as they could kill
her by cruse and spell. However, the applicant elsmned that she was not
aware that she had to mention Shamanism when shke |fidged her
documents. The applicant stated at the hearing dhatof the reasons she
could not return to Mongolia was her fear of Shaisran Her claimed fear of
what her family will do if she returns to Mongol&linked to Shamanism as is
her claimed fear of what Person J will do to heshé returns to Mongolia.
The applicant’s claims in relation to Shamanism aremportant part of the
claimed harm she fears will happen to her if sherns to Mongolia and as
such it would be expected that this claim wouldrmuded in any statement
provided to the Department to support an applisaokim to be a refugee.
The applicant in her response stated that the pdraaslating for her could
not translate some of the things and asked herxpdai@ further at the
interview. However, the Tribunal does not acceps #xplanation because to
the reasons already set out above. Further, thdicapps claim as to
Shamanism is so central to the claimed harm shes f@dl happen if she
returns to Mongolia. Also, the statement does seaaumber of other events
and incidents that happened to the applicant iaild&iven if the expression
Shamanism could not be translated the applicanhandranslator could have
explained, in simple terms, about a religion whesem can be done without
physical harm. For the above reasons, and as ibhen&l has found that the
applicant is not a truthful witness, the Tribunkloafinds that the Tribunal is
not satisfied that the applicant will suffer harrorh her family or Person J
and his family and friends due to Shamanism inrdesonably foreseeable
future if she returns to Mongolia.

77. Inthe Tribunal’s view there is no plausible eviderbefore it that the
applicant has suffered persecution in Mongolia bseaof her political
opinion, her imputed political opinion, her memltgpsof a particular social
group, her imputed membership of a particular $ameup, her religion, her
imputed religion or for any other Convention reashior in the Tribunal's
view does the evidence establish that there isabcteance that the applicant
will suffer persecution for a Convention reasomeitnow or in the reasonably
foreseeable future if she returns to her countguifl regard to the above the
Tribunal is not satisfied, on the evidence pregendifore it, that the applicant
has a well founded fear of persecution for a Cohwarreason if she returns
to Mongolia in the foreseeable future.

CONCLUSIONS

78. Having considered the evidence as a whole, theutab is not
satisfied that the applicant is a person to whonst/lia has protection
obligations under the Refugees Convention. Theeefioe applicant does not
satisfy the criterion set out in section 36(2)(@)d protection visa.



DECISION

79. The Tribunal affirms the decision not to grant theplicant a
Protection (Class XA) visa.



