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applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Momgcdrrived in Australia [in]
December 2009 and applied to the Department of gration and Citizenship for a
Protection (Class XA) visa [in] February 2010. Tdedegate decided to refuse to grant
the visa [in] May 2010 and notified the applicahtle decision and her review rights
by letter dated [on the same day].

The delegate refused the visa application on tkeslibat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal [in] May 2000 review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rgltithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingtticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besoldly attributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17. In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

18. Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19. The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal
also has had regard to the material referred thdrdelegate's decision, and other
material available to it from a range of sources.

20. Theapplicant appeared before the Tribunal [in] Julg@@ give evidence and present
arguments. The Tribunal hearing was conducted thhassistance of an interpreter in
the Russian and English languages The Tribunakribtd the applicant specifically
requested the assistance of a Russian speakimgretey. It proved necessary to
continue the hearing at a later date. The contitngeding was held [in] August 2010.
Prior to this hearing the applicant’s adviser infied the tribunal that the applicant
required the assistance of a Mongolian speakiregpnéter.

21. The applicant was represented in relation to tkieeveby her registered migration
agent. He was present at both hearings.

Application for protection visa

22. According to the application for the Protectionavtie applicant was born on [date
deleted: s.431(2)] in Ulaanbaatar, Mongolia. &lens that she speaks, reads and
writes Mongolian and Russian. The applicant stitasshe is married and separated
from her husband. She has one child who was hofdate deleted: s.431(2)] in
Mongolia. According to the information provided the applicant she has completed
her education to tertiary level. She states thatres worked as a [teacher], most
recently from August 2001 till May 2002 at the [edtion provider deleted: s.431(2)].
According to the information she has provided,dpplicant has lived and studied
abroad in both Russia and the United States of Auaer

23. The applicant has provided a written statementhiciwvshe outlines her claims and
details of her experiences in Mongolia. The statg@nsereproduced in full. Minor
grammatical corrections have been made.

Applicant’s statement

| am a citizen of Mongolia. | arrived in Austratia [date] (sic) with intention to seek
protection because | can no longer maintain a nidifean Mongolia without
constant fear of being persecuted for the reasomyafexual orientation.

| became aware of my sexual orientation when | aggegd 22. At that time |
commenced same sex relationship with a girl narived4] a student at the
university where we both studied. | also had reteghip with boys because all girls
of my age had boyfriends.



It should be said that in Mongolia girls entereddra marriage at young age, mainly
at 18 -20 years and parents are very incentiveganmse marriages to their
daughters.

My parents also wanted me to marry one of our dis&lative; however | was not
interested in marriage at all at that time. Alseak interested in studies and
especially in [subject] so | went to Moscow Russfieere | prepared my PhD thesis
and got PhD degree.

While in Russia | entered in sexual relationshighwine Russian woman named [Ms
B], who also studied at [education provider deleged31(2)]. We shared
accommodation and live together as a family foeaga of three years. It is not safe
to disclose same sex relationship in Russia urgiggnt, however the Russian society
is more tolerant to leshians then Mongolian society

As | achieved a great success in [subject] | watad to the USA to continue studies
there. | spent in the USA 18 months. All this timaissed my Russian lesbian
partner. She tried to get a visa to the USA so owddcbe together at least for a
couple of months however she hadn't managed tib. §¢& maintained
communication for approximately 7 months and tHemaborted it, she explained
that she fell in love with another woman and askedto pardon her. It was
psychologically difficult time for me and | evenaided to quit my studies in
America and return to Russia. But consideringhadl¢ircumstances | came to the
conclusion that it will have no result for me armdilel end up just in jealousy brawl.

In 2007 I returned to Mongolia. In Ulaanbaatar ohaegs introduced to a man [Mr
C] who fall in love with me. | was [age] at thatie and start to thing of having a
child. Even though | was not very happy to havaiakrelationship with men |
decided that we could form a family and that waw lbar relationship commenced.
In November 2008 our son [name] was born. | regakp¢lr C] however | was not in
love with him.

Once a few months after my child were born | entexed with a woman named [Ms
D] on one of my friend's party. It appeared thatkwew each other since the time we
were young. She chatted with me all the eveningadide end we exchanged phone
numbers. Then we often chatted by phone and orecasited me about my
relationship with [Mr C]. | told her that | am niot love with him, she asked me about
my attitude to same sex relationship. | told herttiath and she said that she also had
affair with woman long ago. One day she invitedtmber summer house on outskirt
of the city. | came there with my son for a weekand we have good time there.
Within these two days we both realised that weattracted to each other and we
spend the second night at summer house sleepmtgibed.

That was how my relationship with [Ms D] started.the beginning we met on
weekends at [Ms D]'s summer house. Neither [Mr @]any one else knew that we
were meeting to have sex. | always told [Mr C] thab there just to spend time
outside of the city. One day in November 2009 [Mitdld me that he also wanted to
spend weekend together with me. | didn't know howtop him from this visit and
warned [Ms D] that | will be accompanied by [Mr ©]spend weekend at summer
house. On Friday evening we had a party, BBQ, @rifr C] always had no
measure in drinking, quite fast he got drunk adidafdeep in the main room. Usually
at such state he would sleep until morning so I[M&D] went to the bedroom.
Unfortunately [Mr C] woke up very soon and startngering around the house
looking for toilet. He entered the bedroom and fibus in a bed making love.



[Mr C] was very angry and started beat both usasoneg that he is going to kill us.
We managed to run way from the house. We hid irséluma at the backyard and
lock up the door. [Mr C] approached the saunargllis names, shouting abusive
word and threaten to set sauna on fire. Neighlzorda that place tried to calm him
but he resisted and was about to set sauna omdittey put him to the ground tied
his legs and called the police.

When police arrived they took him to the policdista | and [Ms D] went back to
Ulaanbaatar. Next day [Mr C] came home very ange/immediately started to beat
me. | ran to the police station and lodge repoctiaimg him in violence. | did not
disclosed in that report what happened at the wekkast asked the police officer to
worn [Mr C] on consequences that he might havdéating me. One of the police
officers brought me home, he got a chat with [Mr [@&]r C] told him about what
happened on weekend. The officer then turned tamdesaid that | should blame
myself for [Mr C]'s behavior and would he be in piace he probably killed me.

My first thought was to grab my son and run awayfithe house, however | had no
place to go, so | decided to remain with [Mr C] mgpthat the matter could be
settled. [Mr C] did not speak to me for a couplelays, and then we resumed
speaking to each other. [Mr C] still was angry, sdalime, and called me names. He
told me that he intends to quit our relationshigd prst was thinking on how he could
get full custody for our child. | was scared thatrhight take the child from me so |
tried to do what ever he asked me to do. But haydvtold me that he did not kick
me out just because our son needed me. | misse®]Msry much. Since the
incident we called each other every day but | veasexd to meet her. In two months
time we decided that we should meet gain. | wasesc® go on weekends from the
house. [Ms D] had relatives who were working ovasseahe looks after their flat,
periodically watering flowers and checking whetbeerything was OK with it. She
suggested that we could spend time together irfldtaso one day we met there.
Since there we often met at that flat.

| still have no idea on how [Mr C] discovered thand [Ms D] were together again
but one day in September 2009, when | and [Ms Dewegether at her relatives' flat,
police knocked at the door demanding to open itelMive opened door it appeared
that [Mr C] and two police officers were there. [} immediately ran on me and
start to beat me. Police officers were staying cdlhen they took me and [Ms D] to
the police station. It was a long interrogationwidtow we got in to that flat; the
officer accused us in unlawful entry in to privatemises, in attempt to steal goods.
[Ms D] told him that she was asked to look aftexttthat by her relatives, suggested
to call them overseas to confirm that fact, howeaice officer just smiled and told
us that in fact he doesn't care about that flattditbus that we are bloody perverts
and our place is in hell. He said that he is natg®o charge us because he was sure
that [Mr C] will take care on how to punish ussltould be said that the Mongolian
police share the same hostile attitude towardsdastas the majority of Mongolian
population. So he told us to go home and be prddarevorst. | insisted that | was
going to lodge report on [Mr C], the officer sakdht | could write what ever | want, it
will not save me from being punished by [Mr C].

| left the police station and was scared to go hdroalled [Mr C] and said that | will
not make any report on him, asked him just to gineeour child and promised never
meet with him any more. He told me that | ashamedbefore his friends,
colleagues and relatives, that he did not see ayytavrestore his reputation but to
kill me.



| was told by neighbors that [Mr C] took our sorhise parents. [Ms D] provided me
with accommodation. One day | went to the placerehdéived with [Mr C] hoping
to collect my documents while he wasn't at honpasti got my personal documents
and ran back to [Ms D].

Since there | realised that my life was in danget start to look on how to leave
Mongolia and find a safe place somewhere.

| am positive that the Mongolian law enforcemerdgrages will not protect me
because homosexuality is not accepted in Mongblisnot tolerated by people,
homosexuals and lesbians still are regarded agpsrv

The Mongolian police is corrupt and underpaid thighy not only lesbians and
homosexuals never file any charges fearing thatimgtwill be done to protect them
but in opposite they will be victimised by the @ali Until present the police and
Security Office have file on Mongolian homosexuals.

More sincerely | implore the Department of Immigpatto protect me from
persecutions that | will face should | return tor\dolia.

Interview with the Delegate
24. The applicant was interviewed by a Delegate ofDbepartment [in] April 2010.

25. On the basis of the applicant’s written and oraflence, the Delegate did not accept
the applicant’s claim that she is lesbian. ThecDate formed the view that the
applicant was not forthright when answering somthefDelegate’s questions and
although the Delegate afforded ample opportunityttie applicant to provide her
evidence, according to the Delegate she remainggevan many occasions.
Furthermore, according to the Delegate’s findirtlgs,applicant provided inconsistent
information in the application which she made faisator visa and in the Protection
visa application. The Delegate did not acceptiagsible the applicant’s accounts of
how she claims her parents and her estranged speuame aware that she is a
lesbian.

26. The Delegate concluded that the applicant is reitiée. The Delegate did not accept
the applicant’s claims that she has suffered pasw€ntion-related persecution in
Mongolia for reasons of her sexual orientationasrany other reason. The Delegate
did not accept that the applicant would be perakaslesbian if she returns to
Mongolia and she did not accept that she would gagafuture conduct which might
give rise to such a perception. The Delegate wasatisfied that the applicant has a
well-founded fear of Convention-related persecutioMongolia.

Application for Review

27. The applicant did not provide any additional evitenr submission in support of the
application for review which was lodged [in] May12D

Evidence at Hearing

28. At the outset the Tribunal examined the applicapéssport. The passport was issued
to her [in] 2003. It has been renewed and is nold wentil [2012].



29.

30.

31.

32.

33.

The Tribunal asked the applicant how the infornmatias gathered for the application
for the Protection visa. The Tribunal noted tlahe of the information is typed and
some is hand-written. It asked how the applicatwas prepared. The applicant began
to tell her story and her claims in detail. Thétinal interrupted the applicant in her
evidence and asked her to explain how she preplaeeabplication for the Protection
visa. The applicant then explained that she fautadvyer and asked him to help her.
She said she told this lawyer that it was diffidalt her to live in her country. She said
that she told him everything about her life ancbmpleted the form on the basis of
the information that she gave him. She said elergtthat is written in that form is
based on information she had told her lawyer.

The Tribunal said it would like to establish thatgonal particulars on the application
form are true and correct. The Tribunal askecdagh@icant the date of her marriage.
Initially she replied that she married two years.agd\gain the Tribunal asked the
applicant the date of her marriage. She saidtttegt met in 2007. The Tribunal
repeated the question again and asked the applideert she was married. She then
said that she and her partner met in December 286@.said that they have no
certificate of marriage. She continued that [imember 2008 her son was born. She
said they could not do it; (the Tribunal took iatlthe applicant was referring to the
marriage) because he knew that she was lesbiam.afjplicant said they are not legally
married.

In relation to her education and subsequent empoynthe Tribunal said that it had
read that she completed studies in Mongolia in 1987e applicant confirmed that this
is correct. She said that she subsequently waakexd[occupation deleted: s.431(2)]
for one year. She said that she worked for a [@mypin Ulaanbaatar. She continued
that from 1998 until 2002 she was a teacher ofjgzldleleted: s.431(2)] and at the
same time she pursued further studies at the [tsiiyg This study related also to
[subjects deleted: s.431(2)]. The applicant car@ththat from 2002 until 2006 she
undertook studies leading to the award of a PmDascow. She told the Tribunal
that she was invited to go there on the basis nabademic achievement. On the
completion of her Ph.D. studies in 2006 the applisaid that she returned to
Mongolia. She continued that she was then inwteahdertake English studies in the
United States. She said that she studied Endligddacation provider deleted:
s.431(2)] from November 2006 and she remainedarihited States until June 2008.
The Tribunal established that the applicant wakéUnited States continuously
during that time.

The Tribunal noted that the applicant states inRfretection visa application that she
spent several periods in Germany. The applicapleed that this was during the
time that she was studying in Moscow. She saitdigha went to Germany every year
for a period of about three months. The Tribusédlelished that these visits related to
work on her thesis.

The Tribunal asked the applicant about her employrager she returned to Mongolia
in 2008. She explained that she was then pregm#imher son. The baby was born in
[November] 2008. She told the Tribunal that shieraht return to paid work after her
return to Mongolia and after the birth of her chilhe said that she stayed at home
with her baby. The Tribunal asked the applicarddofirm that she remained at home
with her child and did not re-enter the workforneMongolia. She said that is correct.
She repeated that she remained at home with harrgdrshe came to Australia.



34.

35.

36.

37.

38.

The Tribunal asked the applicant whether her parard still living. She said that they
are. The Tribunal asked the applicant to write ulolme address of her parents. The
applicant gave the address [deleted: s.431(2)pdlaatar. The Tribunal asked the
applicant when she herself lived at the family addr She said she is not sure exactly.
She said that she had lived at that address famgtime. The Tribunal asked her when
specifically she lived at that address. She daadlised there from the time of her birth
and lived there as long as she lived in Mongoliae Tribunal asked her whether she
had ever lived at any other address in Mongoliaterdesponse to the question was
that she did not. The Tribunal asked the appliedrgther its understanding is correct
that when she returned to Mongolia from the Unii¢ates she went home to that
address. She said that she did.

The Tribunal asked the applicant when and how sétetime man who is the father of
her baby son. She said that they got togethemerca and they married in America.
The Tribunal asked her whether she met this math#ofirst time in America. She
said that she met him for the first time in Ameraal she lived with him there. The
applicant then said that she knew him in Mongolide Tribunal asked the applicant
when she met this man for the first time in MongoliThe applicant continued that she
was a teacher and he was a student. At an exaskied her to be his friend. The
Tribunal asked when this was and she replied tiveas in 2002. She said that for
several years they did not see each other andaepears later they met again. She
said that they saw each other in 2006. She exgidimat in the intervening period she
had been in Russia but they kept in touch on tteznet.

The Tribunal asked the applicant to describe thieraaf the relationship in 2006. The
applicant said that this young man told her thatvhated to travel to America as she
herself did. The Tribunal asked the applicant Wwhethe relationship was platonic or
romantic in 2006. The applicant explained thay thegan a sexual relationship in
America. The Tribunal asked her when her partreartwo America. She said that he
left Mongolia in 2006 and she followed some timeda The Tribunal asked the
applicant about her partner’s status in the Un8tates. She said that he went as a
tourist and she went on a student visa. The Tabasked whether they lived together
from the time of her arrival in America. She studt they did not. She said that they
began living together and the relationship stasie@1 December 2006 at a New
Year’s celebration.

The Tribunal asked when they began to live togetfére applicant explained that they
did not actually share a domicile on a permanesisbaShe said that she then found
herself pregnant [in] 2008. She said that theyezha house later on. The Tribunal
asked about the arrangements and the applicardiegglthat as a student she was not
supposed to be living with someone in a relatignsfihe Tribunal asked the applicant
how long she and her partner lived under the sawktogether. She said that all of
2007 up until June 2008 when they both returneddagolia they lived together. The
Tribunal asked the applicant why they returned tmlyblia from the United States.
She explained that they needed accommodation cemgtihree rooms and they could
not afford this with the money that they had in theted States. The Tribunal asked
the applicant about her plans when she returndbiogolia in relation to her
relationship with this man and in relation to tlenging birth of her child.

The applicant explained that in Mongolia it did nwatter if they had rooms or a house.
However in America she said it was important toehthwee rooms for them and it was



39.

40.

41.

42.

very hard to do that. The Tribunal asked the appli how she and her partner
supported themselves in America. She said thahatigobs in between her study
commitments. Initially she said her husband cawdtiwork because he was a tourist.
The Tribunal asked the applicant whether her husbarnsa was in effect for the entire
period that he was in the United States. It askieether his visa was extended. The
applicant explained that he did not extend his Jkawas living in the United States
illegally. The Tribunal asked her how her husbaad supported. She said he had a
reasonable life in America and he was picking ugsjoleaning in a restaurant, as she
herself did.

The Tribunal asked where her husband’s parents e applicant said they live in
Ulaanbaatar, a distance about [deleted] by taxnfr@r parents’ place. The Tribunal
established that the applicant has met her husbauadénts. It heard also that his
father has died although the applicant said shen@asure when.

The Tribunal asked whether the applicant and heb&d returned from the United
States together. She said that they did. Theufabasked where they went to live
when they went back to Mongolia. It asked whethey went to live with his parents.
She said that they did not. The applicant thentwarto explain that the domicile of
her husband’s parents consists of two separatdidgselShe said that she and her
husband lived in one and his parents lived in thero

The Tribunal observed that the applicant appeaesddnt and unable to concentrate on
her responses. It asked whether she was feelilg Wee applicant explained that she
has had a medical problem. The Tribunal asked wherfirst experienced this
problem. The applicant said it has been sincénbgband hit her on the head. She said
that in Australia she was not well and she wentioosay that about one month ago she
experienced an episode. The Tribunal asked hexgtain what happened. The
applicant said she was going home by train. Siteséee may have fainted. She said
she is not sure what happened. From what shetsmdms that the applicant had
fainted on the platform of the railway station. eS¥xplained that the staff were talking
to her and they asked if she had a friend she amlldo come and help. The applicant
explained to the Tribunal that she faints sometiamesit lasts for a minute. The
Tribunal asked if she could recall what else happehat day. She said she called a
friend and the friend came. The applicant’s adviken explained that the applicant
has received a bill from the Ambulance Servicegimamount of about $600 for the
assistance they rendered on that day. The Tritaskad the applicant if she could
explain how she incurred this bill. She said 8ta was at the station; she said that no
treatment was given and she was not taken to labsgihe applicant’s words

suggested that she was saying that she had gdine &mnbulance station. The Tribunal
examined the invoice rendered by the Ambulancei&enit put to the applicant that
the invoice reports that the ambulance attendedhéthe] station on [date deleted:
s.431(2)]. There is no evidence on the invoice sha was transported to hospital. The
applicant again said she does not know what happina¢ day. The Tribunal asked

the applicant whether she has received or reqaingdurther medical attention since
that day. She said she has not.

At this stage the applicant rummaged in her handimaigproduced a small white
container, apparently containing medication. Sheé that she takes this medication
twice a day. The interpreter indicated that thelicetion is Carbamazepine. The
Tribunal asked the applicant where she sourcedrbdication. She said she obtained
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44,

45.

46.

it from a Chinese doctor who lives and works in Igola. The Tribunal asked the
applicant what the medication is for, specifical§he said that it is used commonly for
people who faint. She explained that she brougihtiedication with her to Australia.
The Tribunal asked the applicant how long she le&s lusing this medication. She said
it was around three years. The Tribunal askedyppdicant whether she continues to
experience fainting spells. She said not oftene &id it happened no more than five
times a year. The Tribunal asked the applicant lomg she has experienced these
symptoms. She said that after her son was bormanbdusband found out about her
sexual orientation he mistreated her and struclohe¢he head. She said that this must
have been towards the end of 2008. She said Hutithese things happened after her
son was born in November 2008.

The Tribunal said it would like to speak a littl@ra about her living arrangements in
Mongolia. It asked whether its understanding isexd that the two living places at the
home of her husband’s parents were side by sitie.s8&8id that is correct. The Tribunal
asked her how long she continued to live at thetgal The applicant said it was not for
long. She said after her partner found out hédritand she left there. Again the
Tribunal asked the applicant how long she livethat place. She then said she
returned to Mongolia in June 2008. Her son was mNovember 2008. The

Tribunal asked the applicant how long she livethat place with her husband’s family.
She said she lived there for no more than six n®nithe Tribunal asked the applicant
whether she was saying that she lived there fomsirths from June 2008 or from
November 2008. The applicant replied that it wasiad six months from June. She
said then that after her son was born she liveld kgt parents.

The Tribunal asked the applicant about her parsn@stupation. She said he is
[occupation deleted]. The Tribunal asked whetleecdmpleted tertiary studies. She
replied that he did. The Tribunal asked the ajppliavhether her partner worked as
[occupation deleted] in Mongolia before going to émoa. She said that he did not.
Again she said that he worked previously as [octopaleleted] but she does not
know what work he does now. The Tribunal askedtidreher husband worked as
[occupation deleted] when they returned to Mongo®he said that he did. The
Tribunal recalled that the applicant had said #&t went back to her parents’ place.
She said that is correct. The Tribunal asked ws/was and the applicant replied it
was because her parents really wanted her sontteelbe The Tribunal asked the
applicant whether she stayed at her parents’ platieshe left Mongolia for Australia.
She said that she did.

The Tribunal asked the applicant whether she taskbhby with her when she went to
live with her parents. She said that she did. Tileunal then asked how she
supported herself and her baby at that time. S8tietlsat her parents always helped her
and her lesbian partner helped sometimes.

The Tribunal asked the applicant to explain whylsffteher husband and his family at
that time. She said it was because she felt flenvghe was living with her parents,
whereas she did not feel free when living at the@of her husband’s family. The
Tribunal asked her whether it had been her choigotand live with his family when
they returned to Mongolia from the United Stat&e replied that it was not her
choice. She said that her husband said that thesy raturn there because he is a man
and he wanted to live in his own house. The Trabasked the applicant if she is
saying that she followed her husband’s wish whenveént there. She said that is so.
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The Tribunal asked when she made the decisiorat@Ithat place. The applicant
replied that after her son was born her parentdetddmer and her son in their house.
The Tribunal asked what her husband said aboutlnen she told him that she was
leaving him to go and live with her parents. Shiel e did not say anything. The
Tribunal asked her to describe the state of theiogiship when she left. She said that
her husband’s view was that her parents were kadbterto help her. The Tribunal
asked the applicant whether her relationship wathiHusband was still ongoing at the
time she left his family home to return to her paise She said that it was. The
Tribunal then asked her when a problem first anogke relationship. She said it was
when her husband found out that she was sleepitigher partner. The Tribunal
asked when that was. The applicant replied thaag in 2009 The Tribunal asked
when in 2009. The applicant replied that it wa®iarch 2009.

Again the Tribunal invited the applicant to deserthe nature of her relationship with
her husband from 2008 up until the time that sfiehie family home to go to her
parents. The applicant continued that sometimeswiler husband was working in the
area he would come and stay with her at her panelaise. The Tribunal asked
whether they continued to maintain a sexual rekgtigp over this period. She replied
that they did. The Tribunal asked her whetherastteher husband ever had plans to
establish a household together. She said thatdideryot. The Tribunal asked why this
was the case. The applicant did not respond tqulstion put to her by the Tribunal.
She said it is dangerous for her to return to MdiagdShe said she cannot work and
she cannot return to Mongolia. Again the Tribussited the applicant whether there
had been any plans in the past for them to eshaali®usehold jointly She said that
there was not. The Tribunal asked why this was. 18plied that it was because her
husband hit her. She said now her mood is not.gdde Tribunal said it was talking
about a time when the relationship appeared to haga ongoing and before the time
when she says he learned about her lesbian paigain the applicant said they did
not have plans to live together. The Tribunal dske applicant what the plan was
when she went to stay at her parents’ place witlsbe. She said that she loved her
son and did not want him to grow up without a fathEhe Tribunal said it was trying
to understand the nature of the relationship dtttivee when she went to live with her
parents. The applicant replied that her husbaddhai know at that time that she had a
(lesbian) partner. Again the Tribunal asked herrthture of the relationship with her
husband when she went back to live with her parelhi@sked whether the relationship
had finished or not. She said that they still hadlationship as husband and wife. The
Tribunal asked the applicant whether she was salimigthey continued to have sexual
relations. She said that they did.

The Tribunal said that it wanted to clarify aspeaaftthe applicant’s evidence. It asked
whether she was saying they slept together butditegot live together. She said that
they lived together at her parents’ house. Thbual asked when her husband came
to live there. She said as soon as her son washgocame there. The Tribunal said it
had some difficulty with this. It asked the appht to clarify and put to her that what
she was now saying was not consistent with whahalesaid earlier on the same
matter. The applicant said that her husband stbfpeg with her as soon as he found
out about her. The Tribunal asked the applicaati§pally about the nature of the
relationship when she was living with her parenfibe applicant then said that her
husband was working in a [company details deletetB1(2)]. He was absent on his
work for five days and on his two days off he wordtlrn to cohabit with her at her
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parents’ place. The Tribunal asked where her mghas working at that time. She
said it was a place about three and a half houtsbbyaway. The Tribunal asked the
applicant whether she was saying that her husbamkled five days and came back to
stay with her for two days. The applicant agrded this is what she had said. The
Tribunal asked her how long things continued is thay. She replied that it was up
until her husband found out about her partner. Titteunal asked when this was. The
applicant replied it was after May 2009. The Trniblasked the applicant how her
husband found out that she had a partner. Shaiagglthat her husband was always
asking her where she was going. It seems thaiogthédim that she was meeting her
friend. She said that her husband asked many tione®et that friend. She continued
and explained that on one occasion she told hemdrthat her husband wanted to meet
her. She told the Tribunal that her friend agreed meeting just once. So they
allowed the applicant’s husband to accompany th&he Tribunal asked the applicant
to explain what happened. She said they wereedtaurant and her husband was
drinking a lot of vodka. The Tribunal asked abthét restaurant. It asked where that
restaurant was situated. She said it was in Ukatab. She then went on to say it was
near an area called [deleted]. She describegliie as being like a camp or some
sort of resort or camping area about [distancehftbe centre of Ulaanbaatar.

The Tribunal asked the applicant to describe exadtlat happened on that occasion.
She said that he found out about them and he ggtargry. She said he was
threatening them with a knife. She said they dalle police. The Tribunal asked the
applicant to explain what happened in detail. &hid that her partner had a phone and
she called the police.

The Tribunal invited the applicant to describe @&tail what happened on this occasion.
The applicant said that her husband found out atbewm and got very angry. She said
he was threatening them with a knife and they dale police. The Tribunal asked the
applicant who called the police. She replied tratgartner had the phone. The
Tribunal asked the applicant to go through the t/slowly and methodically. It asked
what her husband found exactly. The applicant s&tlher husband was drinking
vodka and he wanted to sleep. She said she arghttaeer were in the other room.
She said that they did not think that her husbaadlavwalk in because he had been
very drunk. The Tribunal asked the applicant alaintking at the bar. She said that
they had all been drinking and they went back &rttooms. The Tribunal asked the
applicant to describe the location. She saidttiey were summer-type cottages and
the particular cottage had three rooms. The Tabasked what the accommodation
arrangements were. The applicant continued tlealhdluse belonged to her partner.
She said that her husband slept in one room andlspein the other room with her
partner. She said that she always went to thaeplath her partner. The Tribunal
asked the applicant how long they had plannedatpistthe cottage on that particular
occasion. She said that they were just stayingitiiet because her son was still very
young. The Tribunal asked what day of the week laippened. The applicant said it
was a Friday. The Tribunal said that it had hehad the applicant said that she went
there regularly with her partner. She said thabisect. The Tribunal asked how often
they went there. She said that they went on heén@ids days off; mostly Saturdays
and Sundays and also Fridays.

The Tribunal asked the applicant to take it throtighevents of that evening. She said
that she told her partner that her husband waotedit the place with her. She said
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that her partner asked her why she did not conre edlene. She said she explained to
her partner that her husband asked many times ¢t Imee friend. She told the Tribunal
that she had no choice. She said her partneitsaas OK for him to come if it was
only once. She said she told her partner theyldrgive him lots of vodka. In the
event she said he drank heavily and fell asledye t&8ld the Tribunal that they then
started having sex in the other room. He knocketitae door was not locked. He
came into the room. When he saw them he startadttim a dangerous manner. The
Tribunal asked the applicant what she and her gaviiere doing when her husband
walked into the room. She said he was approadherm and thinks looked very
dangerous. She said her partner called the patidehey turned up. The Tribunal
asked when the police arrived. The applicant rdplat it was about an hour later.
The Tribunal reminded the applicant that it hadc#mally asked what she and her
partner were doing at the moment her husband watikedhe room. She said they
were having sex together. The Tribunal asked pipiGant how long her husband had
been asleep by this time. She said it was abamtifours. The Tribunal asked the
applicant whether she was saying about four h@ies she and her partner were in the
room next to her husband and they were havingagether. The applicant said this is
correct. The Tribunal asked whether the applibactthen stated that she and her
partner were in that room waiting for one hourtfog police to arrive. The applicant
then said that her partner left the room to calpblice and the applicant was in
another room. The applicant then said her partnght have left the house. She said
she was with her husband and it was very dangerbhe.applicant then said that she
and her partner were in another room and they ththe door. The Tribunal asked the
applicant to recall at what stage this was. Shkethat this was before the police
came. Again the Tribunal asked the applicant veixattly happened when her
husband walked into the room. She said they cootdlo anything. She said she and
her partner waited for the police. The Tribunahiagasked the applicant to describe
what exactly happened when her husband walkedhetooom. She said that firstly
her husband hit her and she ran from him. Shehsigartner left the room but the
applicant said she could not. She said she wamldie room with her husband but
she wanted to leave. She continued that she watsleito leave. Her husband hit her a
few times and she was bleeding and her head wasdwiThe applicant said that her
right arm was also hurt and she added that sheequbstly had surgery due to her
injury.

The applicant continued. She said that the pala&cee and they took her husband. She
said that she went to hospital. The Tribunal agkedapplicant where her partner was
while the applicant’s husband was allegedly bedtielg The applicant replied that her
partner was with her The Tribunal remarked thatapplicant had earlier said that her
partner had left the room. The applicant agaid Haat as her husband was beating her
up her partner was with her. The Tribunal askeg dr partner did not assist her.

The applicant explained that she did help her. sl that they were able to go into
another room and lock themselves in a room. Titeuhal sought to clarify the
applicant’s evidence. It asked whether she hddansaid that her partner was in the
room. She said that is correct. She said that afte called the police she came back.
The Tribunal asked how long her partner was otlh®@froom. The applicant said it

was no more than half an hour. The Tribunal askedapplicant when she herself
became aware that her partner had returned tatme.r She said it was when she
called out to her. The Tribunal asked the apptieamat her partner did when she came
back into the room. She explained that her pasraer helping her because she was
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bleeding a lot and could not move her arm. Thédiral asked the applicant where her
husband was at the time that her partner cameibexkhe room. The applicant said
that he was looking for her. The Tribunal askezldpplicant to explain why there was
a need for her husband to look for her. She thahtkat he was hitting her a lot and
she was running away from him. The Tribunal askbdre she ran. She replied that
she ran into another room. She continued thahbgiband followed her and she ran
away again. She said as she was running out bt he hit her with a piece of
timber. She said she fell down and he hit herragai

The Tribunal asked the applicant how she got tpit@ls She said that she and her
partner went to hospital by taxi. The Tribunaleskhe applicant what time this was.
She said it was about one or two in the morninge Tribunal asked the applicant to
what hospital she went. She said that she wemthiaspital that specialises in arms and
legs. (The interpreter suggested that this coaiatlbeen an orthopaedic hospital.)

Again the Tribunal asked the applicant to what ftasphe went. The applicant
explained that it is a hospital in the centre cddsibaatar but she said the hospital has
no name. The Tribunal asked the applicant if shédcexplain what directions they
gave the driver of the taxi when they asked theedrio take them to hospital. The
applicant said that the taxi driver asked them Wwiniospital they wanted to go to. She
continued that the taxi driver saw her arm andae that they should go to the hospital
in the centre of town. The Tribunal asked the i@ppk what happened when she
arrived at the hospital. She said it seems tleshioulder was injured. She said that
her body was bandaged. She said the doctor waeretthat if this happened again her
situation could be serious. The Tribunal askedatt@icant how long she was at the
hospital. She said she was there about three jghgsvas treated in the emergency
department and allowed to go home. The applicgoibeed that she took a taxi and
went to her parents’ home. She said that her pagocompanied her to her parents’
house and left their house after awhile. The Tndwasked the applicant how far the
taxi ride is from the hospital to her home. Thelaant replied it was a journey of 10-
15 minutes. She explained that her parents’ packose to the centre of the city.

The Tribunal recalled that the applicant had sla&d this hospital specialised in arms
and legs and asked if that is correct. She saitlisgicorrect. The Tribunal then asked
the applicant what she meant when she said tliesoribing the hospital. She said
that they only treat arms and legs at that hospitaé Tribunal further questioned the
applicant asking whether it is correct that shesdo® know the name of the hospital.
The applicant then replied that there is only oigehlospital in the town and it is that
one. The applicant said that people know this i@isfit is open 24 hours a day. The
Tribunal asked the applicant if it is the centrahgral hospital or if it is a special
hospital which treats and specialises in arms agsl. | Again the applicant said it deals
in arms and legs. She said that it could haventaleto a month to treat her injuries.
The Tribunal commented that according to her evddesihe had been at the hospital for
about three hours. The applicant said that issctrin response to the Tribunal’s
guestions on the subject the applicant confirmati she received no further or ongoing
medical treatment. The Tribunal asked whethermaegtication had been prescribed at
that time. She said she was prescribed medictiramvery sore head. The Tribunal
asked the applicant what time it was when shemetlito her parents’ home. She said
it was still night time. Again the Tribunal asketiat time it was when she returned
there. She said it was about one or two in thenmgr The Tribunal remarked that
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earlier the applicant had said that it was aboet@ntwo when she went to the hospital
and she was now saying that she had been at tpadider three hours, but it was one
or two when she returned to her parents’ home.

The Tribunal asked the applicant to explain tharinjo her arm or shoulder. She said
that the arm was bandaged and she was told nobv¥e ihfor three days. Again she
told the Tribunal that she did not require anyHarttreatment then or any time
subsequently. However she told the Tribunal thatsuffered recurring pain and the
doctor suggested that she should have surgerys shie did last year. The Tribunal
asked what the surgery achieved. From the appleceasponse the interpreter
suggested that it sounded like she had a procextuaegparticular bone in the shoulder.
The Tribunal asked the applicant where the surgagydone. She said it was done at
the central hospital. She said she was in thagtitad$or about three weeks. The
Tribunal asked the applicant whether she was tgl&lout the same hospital to which
she had referred earlier, that is the hospitalliwvshe had gone with her injuries.
She said that this is the same hospital. The Teabasked the applicant whether she is
now saying that she spent some three weeks imdsgital but does not know the
name of the hospital.

The Tribunal asked the applicant when she wasahhbspital undergoing surgery.
She said it was in July 2009. The Tribunal askedtiver she has any of the medical
notes or hospital reports on discharge. She $&dhas no medical information with
her in Australia.

The Tribunal asked the applicant what her pareaitswhen she arrived home early
that morning in a very poor physical state. She 8at her parents told her that they
understand her. She said that they realise tiehdrd for her and she should not
continue to live with her husband. She said tleatgarents advised her that she should
leave Mongolia because her husband could still fiedthere at any time. The
applicant then went on to tell the Tribunal thabik her about four months to research
the countries and that is why she eventually decidecome to Australia. The Tribunal
asked the applicant to explain something aboutdkearch that she says that she
conducted before she made the decision to comeistr#lia. She said she spoke to
people and looked on the net. She read informatibmut Australia and she felt she
liked the country very much. The Tribunal askes applicant why she did not go to
Russia, Germany or the United States all countvizeye she had previously spent
considerable periods of time. The applicant exdithat in Australia homosexual
people can live together freely. The Tribunal a@skether she learned this through
her research. She said that her partner saidhtfaissia the law is against it. She said
in Germany they make it very hard for homosexualppte The Tribunal asked about
the USA. She said that the USA is very good butasogood as Australia. The
Tribunal asked the applicant why she did not theekgo return to the USA. The
applicant replied that they would not give her &eotstudent visa. The Tribunal put to
the applicant that it would not agree with herestagnt that in Germany life is made
difficult for homosexuals.

Again the Tribunal invited the applicant to deserthe nature of the research she
conducted over the four month period. She saidsthe looked on the internet, she
read newspapers and she talked to people whomnghe KThe Tribunal asked the
applicant where she was living over those four hentShe said that she stayed at her
parents’ place but then added that she was nat #ikeof the time because her husband
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knew that place and it was dangerous for her tihvéee. She said that she divided her
time between her parents’ place and that of hénpar

The Tribunal asked about her child. The applican that her son was staying with
her parents. He is still living with her parenihe Tribunal asked the applicant
whether her husband sees his child. She saidh¢hddes not. She said that he is
possibly afraid to meet with or see her parentabge of the way he treated her. The
Tribunal asked the applicant when her husbandskasttheir son. She said that she
heard from her parents that on 31 December heasgrsent for him.

At this point the Tribunal said that it was itsantion to adjourn the hearing and
reconvene at a later date in order to continuesty the applicant’s evidence. Before
the conclusion of the hearing the applicant’s aalvésid he would like to amend the
dates given for the periods of the applicant’sdesce in the United States as recorded
on the application for the Protection visa. Headatkd that it appears that he has made
an error in those dates and having heard the apyplécoral evidence before the
Tribunal, he said that the date as recorded byihimot consistent with what the
applicant had said; however he said that this aggeahave been an error on his part.
The Tribunal acknowledged the advisor's comment.

Resumed hearing
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The hearing resumed [in] August 2010 and at théiggy’'s request she was assisted
by a Mongolian speaking interpreter. At the outtet, Tribunal asked the applicant
whether there was anything that she wished to a@aain in relation to the evidence
she had given at the first hearing. The Tribuaal ¢hat it is mindful that in the
interview with the delegate and at the previousUmal hearing the applicant had
requested the assistance of a Russian speakimgrater, whereas, for the continued
hearing, she had expressed a wish to have a Mamgolierpreter. In view of this the
Tribunal asked the applicant whether she is satigfiat she was able to express herself
adequately at the previous hearing and was satisfigh the evidence that she had
provided. The applicant replied that she was fsidltisfied with the evidence provided
on the previous occasion. She did not seek to makemendment or change anything
in her earlier evidence.

The Tribunal summarised briefly the evidence hearthe first hearing, particularly in
relation to the applicant’s time spent in the U8#g birth of her son and alleged poor
treatment at the hands of her de facto husbaneé. Tfibunal said it would like to
clarify the timing of these major events in the laggmt’s life.

The Tribunal asked the applicant when she commeacethtionship with the father of
her child. She said she knew him previously. &tmained that he bought her flowers
on her birthday, and asked her to go out with hirhis was [in] December 2007. At
this time, she said they were both in the USA. Thbunal said that it recalled at the
previous hearing, the applicant had said that s&equsly knew her husband in
Mongolia. She said that is correct but they ditlgmout together at that time. She
said he was a student and she did not wish to gwittu him at that time. The Tribunal
asked her whether she travelled to the USA tovohan, or whether it was a mere
coincidence that the two of them were in the Un¢ates at the same time. The
applicant explained that it was coincidental thatytwere there together.
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The Tribunal asked the applicant when they leftiinged States to return to
Mongolia. She said that this was [in] June 2008e Tribunal then asked where they
went to live when they went back to Mongolia. Hpplicant explained that in the
beginning she stayed with her parents up untitithe she gave birth to her son.

The Tribunal asked the applicant whether she hathcowith her partner at this time.
She said she did not. The Tribunal then asceddim the applicant was mistakenly
referring to her lesbian partner, and not to hesbland. The Tribunal heard that the
applicant maintained contact with her husband.

The Tribunal asked her how she would describedlationship with her husband from
June 2008 until November 2008. She said at thed,tshe was pregnant and she did
not share a sexual relationship with her husb&tte said that all he wanted was for
her to keep healthy and give birth to a healthydchi

The Tribunal heard that the applicant’s son was ladithe [hospital deleted] in
Ulaanbaatar. After the birth she said that shgestavith her parents for a while and
then she, her husband and child, moved out tariedifferent micro district in the
city, at a place she called [Suburb A]. The Triklussked her whether it was just
herself and her husband who lived there, or whetiexe were other people. She said
it was just the three of them. She continued adl that they stayed there for about
three or four months. The Tribunal asked her wdyaactly she stayed at that place.
She said that she stayed there from New Year 260Bher husband discovered that
she was with [Ms D]. The Tribunal asked her wheat happened. The applicant said
it was in March 2009.

The applicant continued and said that she lived wir husband from New Year 2008
until March 2009 up until he found that she wadwhiéer partner, [Ms D]. The Tribunal
clarified that the applicant, in fact, meant thag¢ ived with her husband from

31 December 2008 until mid-March 2009. The Tribuasied her where she went after
March 2009. She explained that her partner [MsaB$isted and found a place for her
to stay. The applicant continued that she stay#uba place together with her son for
about two months. The Tribunal asked the applidataddress of that
accommodation. She replied that there was no extress; the place was like a
camping area. The Tribunal clarified that the agagpit stayed at that place with her
baby son. The Tribunal asked her where that ptecated. She said it was about
[distance] from the city. The Tribunal then asked where she went when she left that
place. The applicant said she returned to hempgireome and she stayed at her
parents’ home up until she came to Australia.

The Tribunal asked the applicant whether she imgahat [Ms D] was her lesbian
partner. She said that is correct, and she alssted her with food for about two
months. The Tribunal asked the applicant whethershared a sexual relationship
with [Ms D]. She said that she did, sometimese Thibunal asked the applicant when
she met [Ms D] for the first time. She explainbdttin December 2008 she was at a
friend’s party. The Tribunal established that dpplicant had recently given birth to
her child. The applicant said that the party wias an occasion to celebrate the birth
of her child. The applicant told the Tribunal heisband was also present at the party.

The Tribunal asked her where she was living atithe, that is, in December 2008.
The applicant said it was about two or three détgs they had moved out. The
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Tribunal asked the applicant to explain the detithe move. She said that after
giving birth, she lived with her parents and theoved to [Suburb A] with her husband
and son. She explained that the party was tworeettlays after this move.

The Tribunal invited the applicant to explain howekationship developed with [Ms D]
from the time of their first meeting at the parfijhe applicant said that after first
meeting, they used to chat a lot online. She that|Ms D] suggested that they all
meet up together the three of them; that is, [Mstig applicant and her husband. She
continued saying that on 8 March 2009 it was Wom®&4dy. [Ms D] invited the
applicant and her husband on an outing. The apgl®aid it was a Friday night; they
had had some food and drinks and it was on thiasico that she introduced [Ms D] to
her husband.

The Tribunal asked whether this was the first treehusband had met [Ms D]. The
applicant explained that he had heard about helnéttd not met her before. The
Tribunal asked the applicant about her own contattt [Ms D] prior to 8 March. The
applicant said it was just a friendship betweemth8he explained that she had only
just given birth a few weeks before.

The Tribunal asked the nature of her relationshtp ys D] up until 8 March 20009.
The applicant said again that that they were fsentihe Tribunal asked whether the
relationship was a sexual one before 8 March 2l said it was not. The Tribunal
asked what her husband had heard from her abotridred, [Ms D] before 8 March.
The applicant said that she used to leave theirehama she told her husband that she
was going to meet with [Ms D].

The Tribunal asked how often she left home foreéhegetings at that time. She said it
was probably once a fortnight, mostly on weekentse Tribunal asked what they did
on these meetings. She said they would talk ahlbaorts of things. The Tribunal
asked whether sexuality was ever discussed, anapiplecant said it was. She said that
they also discussed how they could continue to meetvhere. The applicant added
that her baby was now growing up, and it had bbesetor four months since his birth.

The Tribunal asked the applicant when she learoethé first time that [Ms D] is
lesbian. She said it was at the party she hadiomet earlier and when they met for
the first time that she discovered this The Trddunvited the applicant to explain how
and in what circumstances at the party she leaabedt [Ms D]'s sexuality. She said
that she distracted [Ms D] when she was in therbath, and in this situation they
talked about it. The Tribunal invited the applicemexplain exactly how the
conversation went in this meeting. The applicand shat [Ms D] was smoking in the
bathroom, the applicant went in and they begaalto tShe said they came to know
each other. The Tribunal asked how long they wetke bathroom talking. The
applicant said it was about an hour. She continaed explained that the conversation
was not like a normal conversation between womiére Tribunal asked the applicant
what she meant by this. The applicant said tha [NMlwas different; her manner of
speaking was different. She said that they staetthg about homosexuality. The
Tribunal asked again whether this was at the panign allegedly they met for the first
time. The applicant said that it was. The Tribuasked whether [Ms D] was with any
other person at the party. The applicant saidisigenot.
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The Tribunal recalled that the applicant had saad they chatted frequently online
after their initial meeting and she had also shal they met occasionally at the
weekend. The Tribunal asked for how long they omethese occasions. The applicant
said it was usually between one and two hours. Trlinal asked whether they ever
stayed together overnight in that time. The applicaid that they did not.

The Tribunal asked whether during these meetingsasl [Ms D] ever discussed the
applicant’s husband and the applicant’s relatignghth him. She said that they did.
The Tribunal asked her what in particular they aésed about her relationship with her
husband. She said that they talked about thaaesdtip and how the applicant did not
find it appealing or interesting. She told the Tnll that she used to tell [Ms D] that
she loved her company.

The Tribunal asked the applicant whether, at amg tshe ever lived with her husband
and his family. She said that they did not. Seménat the applicant had not fully
understood the Tribunal’s question, it repeatedjtiiestion and clarified its meaning.
The applicant then said that she and her husbandlcestablished their own home in
close proximity to her husband’s family but not anthe same roof. The Tribunal
understood that there were two separate dwellingh® property in [Suburb A], and in
one of these dwellings the applicant and her hutleatablished a home for them and
their baby boy. The applicant also said that azasmon her mother-in-law stayed with
them and helped to look after the child.

The Tribunal asked the applicant when she lefthioene in [Suburb A]. The applicant
said that she left after her husband found outghatslept with [Ms D]. The Tribunal
asked when that was. She then said that sincértiaher relationship with her
husband was not good, and they became distantdemm other. The Tribunal asked
the applicant when this happened. She said sheadikihow the date, probably at the
end of March.

The Tribunal said it recalled the applicant’s earévidence that [Ms D] found her and
her son somewhere to stay. The applicant saidglwatrrect. The Tribunal asked the
applicant whether [Ms D] went to stay with herlattplace. She said she did not. She
said that [Ms D] works in the city. She said tbatweekends she used to come and
help the applicant and her son. The Tribunal askexit [Ms D]'s work in the city.

The applicant said that she is a manager in a [eoy]p The Tribunal asked about [Ms
D]'s living arrangements in the city. The applica@sponded that she lives with her
younger sibling.

The Tribunal asked the applicant where her sonlwiag at the present time. She
replied that he is living with her parents. Thétinal asked whether his father sees
him. She said that he does not. The Tribunalchgkesther [Ms D] sees the
applicant’s son. The applicant said that she does

The Tribunal asked the applicant why she decidddawee Mongolia. She said that it is
because her husband has threatened to kill hex.s&t that he physically assaulted
her. The Tribunal asked when and where this hagheShe said that he would
threaten her anywhere even in the street. Shatsaidot secure for her to live in
Mongolia. The Tribunal asked the applicant whenheband physically mistreated
her the first time. She said it was when he fobedsleeping together with her partner.
He assaulted her and beat her. The Tribunal ableedpplicant when that happened.
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She said it was on the day that they all got tagretith [Ms D] to celebrate Women'’s
Day at [Ms D]'s camping area on 8 March 2009. Tpeli@ant continued that the day
was a work day. She said it was a Friday nigheyTliiad decided to celebrate after
work. The Tribunal heard that the three of theawetled to the camping place by taxi.
The Tribunal established that the applicant’s sas not with them on that occasion.

The Tribunal said it recalled that the applicand $hat she moved in March to
temporary accommodation. The applicant said thatised together with her husband
until the celebration event on Women’s Day. Aftat she went to the camping place,
for which she said once again there was no actidikas. The Tribunal asked whether
that camping place was the same place to whichtiadygone on 8 March. The
applicant said it was not the same location.

The Tribunal asked the applicant whether she saviigband in the two months that
she lived at this so called camping area locati®he said that she did not. The
Tribunal recalled that she had said that she wack ko her parents’ place. The
Tribunal also recalled that that she said thatshatstayed at her parents’ place until
she left Mongolia. The Tribunal asked the applicghéther she saw her husband again
in that time. She said that she did. The applicantinued that she wanted to settle
things with him. She said he was very angry andi&®trying to kill her and he was
making threats.

The Tribunal asked the applicant where she sawirgrand and when he made the
threats. She said that she went to their plag8uburb A]. The Tribunal clarified that
she was referring to the home she shared with di&vdnd there. The Tribunal asked
the applicant what happened when she went thdre.s&d that her husband had been
kept at the police station overnight, and he wasetiore angry and he was screaming at
her. The Tribunal asked the applicant when shd wefsuburb A]. She said it was
immediately after the events of 8 March. The Tinbluasked her when she went to the
house at [Suburb A]. She said she went there @®#turday morning. The Tribunal
asked whether she went alone or with someone élse.applicant said that she went
by herself. She then explained that after thebeaten (as she described it) finished,
they headed to the city and separated each goitgitoown homes. The Tribunal
ascertained that the applicant was referring tediand her partner, [Ms D].

The Tribunal asked the applicant what time theyrregd to the city. She said it was
about 6:00 in the morning. The Tribunal asked Waethey went directly to the city.
She said that they did. The Tribunal asked théiGgy whether she is saying that she
and [Ms D] took a taxi from the camping place dileto the city. The applicant said
that is correct.

Again, the Tribunal asked the applicant whetherisisaying that she and [Ms D] went
by taxi together from the camping place to the aitg then in the city they went their
separate ways. The applicant explained that sitethat taxi to her home, and she
dropped [Ms D] off in the city. She said that [$did not want to go to [Suburb A].
The Tribunal asked the applicant whether she imgdhat she went home in the taxi
directly to her place in [Suburb A] at 6 o’clocktime morning on the Saturday; the day
after the celebration of 8 March. The applicantad that is correct.

The Tribunal asked what happened when she retuonieer home. She explained that
this was the first time she had ever left her sorshe went and held him. She said that
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her husband arrived home the next morning and Isemeal. She said he started to
scream. The Tribunal asked whether he attackeghesically on that occasion. She
explained that his mother was present, and sh@atbpim from doing this. She said
his mother heard the screams. She said his moibeéto calm him down. His mother
said that they are now a family and she urged bigatm down. Trying to explain the
applicant’s presence in bed with another womaragigicant said that her husband’s
mother said perhaps the applicant was feeling aottitherefore had got into bed in
order to keep warm. The applicant continued, sathatther husband did not say
anything to her for two days. She said her phbea tang; her husband looked at the
phone, saw the number and realised it was [Ms Dihgahe applicant. She said he
became angry again. She said that he started argamShe said that his mother was
not present at that time and he assaulted her.Tiihenal asked the applicant when
this happened. She said it was on the Monday thiiéecelebration the previous Friday
being 8 March.

The Tribunal asked the applicant what she did tHgime said that her husband pushed
her to the wall, and she sustained an injury tcatine. The Tribunal asked what she did
after that. She said she could not move her alma.vi&nt to the hospital and received
treatment for her injured arm. The Tribunal askéen this was. She said she went
the following day; that is the Tuesday. The Triblusssked the applicant whether she is
saying that her arm was injured on the Tuesday said that is correct. She said that
she received treatment for the injury at the injuogpital.

The Tribunal asked the applicant when she lefthloene at [Suburb A]. She said that
she left around [a date in] March. The Tribund&leaswhether she is saying that she
stayed there [for eleven days]. She said thatrigect. The Tribunal asked whether in
that time, she met with or saw [Ms D]. The appitcexplained her only contact was
by phone in that time. She said that [Ms D] useda| her and check if she was okay.
The Tribunal asked the applicant where she wentwghe left [Suburb A] on [a date
in] March. She said it was at that time that sleatwo the accommodation that [Ms D]
had arranged for her and to which she had refexa€lcer.

The Tribunal said that at the previous hearingajyglicant had said that she made the
decision that she would leave Mongolia. Se undé&rtesearch about the country she
might choose to go to. The Tribunal asked theieppt why she decided to leave
Mongolia. She said it was because she was undestatt pressure and threats from
her husband. He injured her. She said that skauiféered a brain injury.

The Tribunal asked the applicant whether she dsstlithe plan to leave Mongolia
with [Ms D]. She said that she asked [Ms D] whane should go. The Tribunal asked
what [Ms DJ]'s advice had been. The applicant skaal [Ms D] did not give her much
advice. She said she must make her own decisitmwaiat is best for her.

The Tribunal asked the applicant who in Mongoliaws that she is gay. The

applicant said that the police know. She saidshatis not sure about the people at the
hospital, whether they know or not. The Tribureted the applicant how people at the
hospital would know that she is gay. She saidttiey asked her how she sustained the
injury to her arm. She told the Tribunal that skglained that her husband pushed her.
She said the people at the hospital asked whydhthdt. The Tribunal asked her what
she said in response. She said that she told salyeng that her husband was drunk.
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The Tribunal asked again who else in Mongolia kntives she is gay. She said people
related to her husband will know. The Tribunaleaskvho else knows. She said that
when she was receiving treatment the hospital hebbdnd came and told them not to
treat her. The applicant then said she does rwkwvho else he told of this. The
Tribunal asked again who else knows that she is §e said that in the aftermath this
must have spread all over Mongolia. The Tribuisikad the applicant whether her
parents know that she is gay. She said that theylthe Tribunal asked when they
learned this for the first time. The applicant lexped that when she was a student her
parents constantly told her to get married andbtoy. The Tribunal asked again when
they learned for the first time that she is gape Said that she used to have friendships
only with girls. She said that she had a previoesd called [Ms E]. The Tribunal
asked whether her parents knew of that relationshipe applicant said that they knew
that she slept with [Ms E]. The Tribunal asked hbey knew that. She said her
mother asked her about [Ms E] and the applicaetaionship with her. She

explained that her mother observed that the tohedss them was different. She said
that her mother told her that she should discussetthings with her. The Tribunal
asked whether she did so. The applicant saicstietlid. The Tribunal asked whether
her parents know and accept that she is gay. &ti¢hat they cannot do that. She said
that her parents have told her it is not good tthbéway.

The Tribunal asked the applicant who in Austrahaws she is gay. She said that the
Mongolian community does not know. The applicet said that she has been to a
place in Oxford Street, Kings Cross. The Tribueked what that place is called. She
said she went there at night with a lady. She g&itishe did not like that place very
much. The Tribunal asked her when she went tophsicular place in Kings Cross.
She replied it was in March 2010. The Tribunaleaskow many times she has been to
that place. She said that she went there andlstwbman, and she has been there
five or six times. The Tribunal asked about the \@arthe applicant had mentioned.
The applicant replied this woman is gay; the sasha applicant herself. The
Tribunal asked where she met this woman. Shestednet her at the club. She
explained that it is a gay club in Oxford Stre€he Tribunal asked what the club is
called. The applicant said that she has been thdyeonce. She said that this woman
then took her to another club and they go therestiomes.

The Tribunal asked the applicant how she learnedtabe first location. She said she
was out shopping, seeing Sydney and she foundalse.pThe Tribunal invited the
applicant to explain what happened when she foneglace as she described it. She
said that this lady she met was standing at the sbthe building and she introduced
herself. The Tribunal asked whether this womarakp&nglish only. The applicant
said that is correct. The Tribunal asked the apptievhether she is saying that this
woman introduced her to the club on that day ashappened to be walking by. The
applicant said that the woman spoke to her andtbaidshe seemed new. She said the
woman told her that she would become more accustamtings in Australia.

The Tribunal invited the applicant to explain hdwe £ame to commence a
conversation with an unknown woman on the stré@ée applicant said that this
woman was outside smoking She said that theyestémtengage in a conversation.
The applicant said she could not understand sonte ®he applicant said that the
woman said that this was a gay club and the worskedaher why she had come to
that place. The applicant said that she repliednsts not been in Australia for a long
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time and she had come across the place suddemlyangce. The applicant said she
explained to the woman that she does not know Syaed. The Tribunal asked the
applicant when she found this first location. Shgl it was in March. She explained
she had no job. The Tribunal said it recalled gegt said that she went to that location
only once and met the woman there.

The Tribunal asked about the second location te@hvihe claims to have gone. She
said it is also in Oxford Street. She said thatwhlks 15 minutes from the first
location in order to arrive at the second placke Tribunal asked her what the second
place is called. The applicant replied that sliendit ask the name. She explained that
she cannot speak English well. The Tribunal askieetlher she meets the same woman
at the second location. The applicant then satttite woman only introduced her to
that place. She said other than that there ismp#dse. The Tribunal asked how many
times she has been to the second location. St¢hsdishe has been to the second
location three times. The last time she went thexe in June.

The Tribunal asked the applicant whether she hgagad in conversation with other
women at the second location. She said that she Tae Tribunal asked the applicant
whether she has developed a relationship with asman that she has met there. She
said she has not.

The Tribunal asked the applicant when she saw [M®ithe last time. She said that
she met her on [a date in] December and they hatediogether at a restaurant. The
applicant explained that she then left Mongoli& [tbllowing day]. The Tribunal asked
the applicant whether she has been in touch with [[¥isince she has been in
Australia. The applicant replied that she has Tibe Tribunal questioned that she has
not had contact at all with her. The applicant teail that she called her and asked her
to take care of her son. The applicant said that [Nthen told her that she had called
the applicant’s parents to check up on him andrsigeable to tell the applicant that he
is okay. The Tribunal asked her whether she spesgdarly to her parents. The
applicant said she speaks to them once a week:iaity in order to see if her son is
okay.

The Tribunal asked again how many times she hdsespio [Ms D]. She said she
speaks to her once ever two or three weeks. Tihedal asked whether she is still in
contact with her now. She said she is.

The Tribunal asked the applicant about the visaoit@ned in order to travel to
Australia. It asked how she obtained the visa. dy@icant explained that in the first
place she requested an invitation from some orfeer 8he received that invitation she
prepared her documents necessary to obtain the Visa Tribunal asked the applicant
from whom she requested an invitation. She satlithwas someone who sends
people to Australia. The Tribunal asked the appliteow she did this. She explained
that she saw an ad in the newspaper. She contheteel people and she was informed
that she needed to prepare the documents for $he Bhe said that the person to
whom she spoke gave her a checklist of documeriis fwepared and she set about
preparing those documents according to the list.

The Tribunal asked the applicant whether she peepiie documents herself. She said
most of them were already in her possession. Tieifial asked the applicant what
documents she was required to produce in orderejoepe the visa application. The
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applicant said that since 2002 she studied in gitaees outside Mongolia and she had
all of the certificates and documents in relatiomhiose studies. The Tribunal asked the
applicant what else she had to prepare. Shelsaichd other documents were required.
The Tribunal asked whether she was required toigeadetails of her employment
history. The applicant said she obtained a doctifinem her previous employer

before she left Mongolia for study. She said sha &lready left that employer but she
provided the document to support the visa appbeati

The Tribunal asked the applicant whether she wasined to provide details of her
family situation and her marital status. She #laad she was. The Tribunal asked the
applicant what she said about her marital staBiiee said she stated that she had a
husband and a child in Mongolia. The Tribunal askedwhether she was living with
her husband when she applied for the visa. Sllesta@ was not. The Tribunal asked
where she was living when she made the visa apioliceShe told the Tribunal that she
was living with her parents at that time.

The applicant said that she left Mongolia to uraleta PhD in Russia and she obtained
a certificate at that time. She continued and gether employer knew that she was
undertaking her doctorate. The Tribunal asked hdrethe provided a statement from
any employer to obtain the visa. She said shealidShe continued that it was that
particular document to which she had already reteriShe said that the document
stated that she was going to be working in therbubecause at the time her son is still
small.

The Tribunal put to the applicant that informatarailable to the Tribunal in relation

to her application for the Visitor visa and the daentation provided by her to support
that application suggests that she provided inftiondo the effect that she was, at that
time, currently employed at [education provideretied: s.431(2)] in the capacity of
Consultant Teacher. Furthermore, the informatiavided by her indicates that she
was in receipt of a monthly salary plus fees faesines and lectures of 1,200 MNT.

The applicant responded that, as she had toldriberial, after she completed her PhD
in Russia she used to lecture at universities cty[university deleted: s.431(2)],
private universities, and religious universities.

The Tribunal put to the applicant that it recaléedhe previous hearing she had said
that she was not working in Mongolia at the time sbtained the visa. However when
she applied for the visa she provided informatiosupport of the visa application to
the effect that she was in paid employment attthe.

The applicant replied that she went to study bytatn. She said that does not mean
that she quit her work. She can say that she titbsraployed by her employer. The
Tribunal asked the applicant whether she is sayiaggshe was employed at the
university when she made the application for tleaviShe said that this is correct; she
confirmed that she was employed. The Tribunal diske applicant when she ceased
being an employee of the university. The applican when she left Mongolia for
Russia in 2002 she was under contract to retuwoté. She said that she used to be
invited to lecture to students of Master’s prograrbe Tribunal asked her when she
ceased doing that. The applicant replied thawsi&ed until November 2009. She
said she sent the application for the visa [in] &lober and then she told the school
that she would cease working. She then stoppedsateThe Tribunal asked the



111.

112.

113.

114.

115.

applicant whether she is now saying that she woukeidl November 2009 at the
university. The applicant said that the job she daing was casual; one or two days a
week. Again the Tribunal asked the applicant wesine is saying that she worked in
Mongolia up until November 2009. The applicantliezpthat she would consider
herself as working and lecturing by invitation.

Again, the Tribunal asked the applicant whetheristsaying that she went to lecture
and to teach at institutions up until November 2008e applicant replied that she
went to the university once or twice a week todeet She lectures at other places by
invitation. The Tribunal asked whether she issgyhat she did that until shortly
before she left Mongolia. She replied that she did

The Tribunal asked the applicant whether [Ms D]reagnsidered leaving Mongolia
with her. The applicant replied that she did n8he said that [Ms D] wanted to leave
but a visa application made for the United Statesnoerica was not successful. The
Tribunal asked whether [Ms D] made an applicatmmafvisa. The applicant said she
applied for a visa for the United States that watssniccessful. The Tribunal then asked
whether [Ms D] ever made an application for a ¥saAustralia. The applicant said
she did not. The Tribunal asked why she did nat@oThe applicant explained that it
was because the timing was not right. She addsdtik visa for the United States had
been refused at about that same time.

The Tribunal asked the applicant whether she emesidered returning to the United
States. She said she did not. She said she thAugtralia is the best place. The
Tribunal put to the applicant that she had neventie Australia in the past whereas
she had spent a reasonable period of time in thied)Btates of America. The
Tribunal asked the applicant how she could beposition to say that Australia is the
best place. The applicant explained that she fawtdhat Australia puts human rights
at the forefront. She said she found this outheninternet and by talking to other
people.

The Tribunal asked the applicant whether she clamie gay. She said this is so. The
Tribunal asked the applicant why it is as a wom#ie Wwas come to a view and a
decision about her sexuality and has come to a thawshe is lesbian she would have
pursued a relationship with a man, had a childa@minued in that relationship after
the birth of the child. The applicant explainedttflae became pregnant after having
sexual intercourse with her husband for the firset Again the Tribunal asked the
applicant why as gay woman, she decided to embagsexual relationship with a
man and further, why then pursue a relationship wiman. The applicant replied that
she wanted to have her own child. She told thieuhal that she wanted to end the
relationship with her husband at some stage. TMerD] came into her life and things
happened.

The Tribunal asked the applicant whether she kritbe:iames and phone numbers of
any of the women she claims to have met in thevgayes in Oxford Street. The
applicant said that the woman she met first gavdneephone number. The Tribunal
asked whether she spoke to that woman regulathe applicant replied that that
woman contacts the applicant when she wants butisies her phone number when
she calls. She continued that this woman gavephkcant her number but later told
her that she has changed it. She said she hasi@oocaintact number for this woman.
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The Tribunal asked the applicant whether she igeatly working. She said she is not.
It asked whether she was working previously. T@ieant said she was working
previously but she has ceased employment becawssaassues. She told the
Tribunal that she does not have permission to wbhl. Tribunal asked the applicant
how she supports herself at the present time. s&ldesometimes she works at
restaurants for a week or two. The Tribunal askedapplicant about her current living
arrangements. She said that she shares a twodpedliad with three other persons, a
Russian and two people from China. The Tribunatdhé¢hat she shares a bedroom in
unit in [suburb deleted: s.431(2)].

The Tribunal asked the applicant why she does & W return to Mongolia. She
said if she goes back she may see her husbandneayénd her. If he does that things
may turn ugly. She said he threatens her andfeer |

The applicant then said that because of the irgheysustained she fell down at the
station. She now has a bill from a hospital for@&0d she has not paid that. She said
that the Tribunal had told her on the last occasiainto pay the bill. The Tribunal
recalled that it had not said that at the previoesring and in fact had suggested that
she should contact the Ambulance Service as a inwdttegency and explain her
situation. The Tribunal further suggested thatapplicant engage the assistance of an
interpreter through the Telephone Interpreter Seror that she approach Legal Aid
and with their assistance approach the Ambulancac@eof New South Wales in order
to resolve the matter of this outstanding debt.

The Tribunal said it wished to clarify the dateseftain important events in the
applicant’s evidence. It ascertained that theiaapt went with [Ms D] and the
applicant’s husband to the camping place on 8 Ma6€®. The Tribunal put to the
applicant that she had said in her evidence tdaatythis was the first time she shared a
sexual relationship with [Ms D]. The applicantdsthat is correct. The Tribunal said it
had a number of concerns with the applicant’s exdédeand it wished to put to her a
number of inconsistencies in her evidence befaaltiegate and to the Tribunal, and
inconsistencies in her written and oral evidence.

The Tribunal read to the applicant from her writstatement of claims. In that
statement the applicant has written that she wasethby [Ms D] to her summer house
on the outskirts of the city. She has written #ta went there with her son for a
weekend, and she shared good times there. Sheriti@s that within two days they
both realised that they were attracted to eachr @ihe they spent the second night at
that summer house sleeping in one bed. Accordirtigetavritten statement, the
applicant met [Ms D] to have sex at that place, mm@dne else knew they were meeting
there for that purpose. The applicant has writte one day in November 2009 her
husband told her he also wanted to spend the wddkegether with her and it was on
this occasion that he visited the summer housegaloth the applicant and [Ms D]. It
was on this occasion that he entered the bedrodnfioamd the two of them in bed
making love.

The Tribunal put to the applicant, in the firstqg@ashe had said in her evidence before
the Tribunal today that the evening of 8 March 2@@8 the first time she and [Ms D]
had had sexual relations, whereas in her writtatestent she indicates that they shared
a sexual relationship for sometime before this #diasovered by her husband.
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Furthermore, the applicant states in her writtatesbent that the particular event took
place in November 2009, whereas, she has toldriberfal on two occasions that the
event was on 8 March 2009.The applicant respormléug information. She said that
the timing in the written statement is erroneo8be told the Tribunal she came to
Australia in December 2009. She made the applicdtiothe visa before that. She
explained that it is impossible that the particeaent would have happened in
November. The Tribunal put to her this is whahighe written statement. The
applicant said that by November she had alreadiytssrdocuments for the visa and
was waiting for the visa.

The Tribunal put to the applicant that it has satifigculty accepting that she would
make a decision to engage in sexual activity ioar adjacent to the room where her
husband was sleeping. The Tribunal said it mayoeqtersuaded that the applicant did
this. The applicant responded that her husbandvergsdrunk. She said that she and
[Ms D] did not think that he would get up and digepthem. She said that they wanted
to use this time to be together.

In relation to the timing of the sexual relatiorskhared with [Ms D] the applicant said
that because she had only just given birth to bienis November [Ms D] had said that
they should not have sexual intercourse and th&ykjased and cuddled each other.

The Tribunal put to the applicant that she had ol information to the delegate
during the interview that she suffered violencerfrioer husband for the first time in
May and June. The Tribunal said that it had héardevidence to the delegate that she
had not pursued any gay relationships in Australiais interview took place [in] April
2010. Today before the Tribunal the applicant ctathat she first made contact with a
woman outside a gay venue in Oxford Street in Maacdld has subsequently visited
gay venues at least three times since. The Trlmuestioned why the applicant would
not have disclosed this information to the delegaten specifically asked about it at
the interview in April 2010.

The Tribunal put to the applicant that it heard évdence to the delegate that her son
was living with his father’s parents. Furthermaiee told the delegate that her parents
were not permitted to see her son. She told thegdee that her parents go and see her
husband’s parents and inquire about her son. @thé¢hte delegate that her parents do
not see her husband. The Tribunal said that thikcapp's evidence before the Tribunal
is that her son lives with and is cared for by fetents. The applicant responded that
her son was with her husband’s mother for a wielealise at that time his mother was
there and she used to assist looking after the.chil

The Tribunal put to the applicant that her evidelbefre the Tribunal referred to an
event which she told the Tribunal took place on&d®h 2009. The applicant had told
the Tribunal at the hearing [in] August that, attez events of 8 March 2009 she had
gone home to the city by taxi. The applicant shislis correct. The Tribunal said that
it had asked her at this hearing on a number cdgions about that night and on each
occasion, when questioned the applicant had saidhatt gone home directly from the
camping area to her place by taxi and that shedh@aped [Ms D] in the city.

The Tribunal asked the applicant whether she redadit at the previous hearing she
told the Tribunal that she and [Ms D] took a taxthie hospital from the camping place
because the applicant needed treatment for herasjuThe applicant said she did take
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a taxi home and she stopped at the hospital fopg gisit. She said she did not tell the
Tribunal this today because she stopped thereloréfly. She said it was not so bad.
She said her nose and mouth were bleeding so gbjest by at the hospital.

The Tribunal put to the applicant that at the pvasihearing she had told the Tribunal
that her injuries were severe and required treatmdmospital; in fact, she had told the
Tribunal on the last occasion that she sustainedes to her shoulder and had
required bandaging.

The Tribunal put to the applicant once again thhas concerns that her evidence on
important aspects of her claim has been incongistemwo hearings before the
Tribunal, and her evidence to the Tribunal has beeonsistent with the contents of
her written statement and her evidence providebealelegate. The Tribunal said this
may cause it to come to the view that she has @& bompletely honest in all of the
evidence that she has provided to the Tribunak Titbunal said that it may not be
persuaded on the basis of her evidence that gfeg/isThe applicant asked the
Tribunal why, if she were not gay and her relatiopsad not been discovered her
husband would have acted violently towards here Tibunal said that it could not
speculate on this.

FINDINGS AND REASONS
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On the basis of the passport issued to her theifdalbaccepts that the applicant is a
Mongolian national.

The applicant claims that she is lesbian and canaeréalisation about her sexuality as
a young 22 year old student. She claims to havehraé lesbian relationships; one in
Russia and two in Mongolia.

The applicant is a highly educated woman havingatetad her PhD in Russia in
2006. She subsequently went to the USA to studyiginffom late 2006 until June
2008. In the USA the applicant commenced a relatignwith a Mongolian man
whom she had known in Mongolia although there wasatationship between them at
that earlier time. The applicant became pregnasitraturned to Mongolia with her
defacto husband in June 2008 to await the birth@baby which was born [in]
November 2008.

The applicant claims that shortly after the birthhe child she met a woman in
Mongolia and commenced a sexual relationship wéth liHer defacto husband
discovered the relationship and reacted violemtyards the applicant. She claims that
he beat her and mistreated her.

The applicant claims to fear serious harm in Moregivbm her defacto husband who
has sought to harm her since learning of her lestgkationship. She said that she
believed that her life was in danger in Mongolibe$laims that she will not be
protected by Mongolian law enforcement agenciesiiee homosexuality is not
accepted in Mongolia and it is not tolerated bygleo

The Tribunal held two hearings with the applicdinhas formed the view that she has
not provided an honest and truthful account ofehgreriences in Mongolia. It comes
to this finding for a number of reasons. In thetfplace the applicant provided
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inconsistent evidence to the delegate and beferdtibunal on matters which go to the
heart of her claims. Furthermore her account ofelxperiences before the Tribunal was
vague and often internally inconsistent.

The Tribunal observed that at the hearings theiegntl appeared to be despondent. It
asked her about her well being and she explairegdstie sorely misses her child and
he is constantly on her mind. The Tribunal askedtivr she has sought any medical
assistance in this regard and she told the Tribilnadlshe has not done so. The
applicant did not provide medical evidence thatslféers from any physical or
psychological condition. She did not say that gteunable to take part in the
proceedings. The Tribunal formed the view over hearings that the applicant
understood the nature of the proceedings and wad@provide her evidence.

Before the Tribunal the applicant claimed thatdefacto husband discovered her
lesbian relationship in the night of 8 March 200Bis was Women’s Day; the

applicant said it was a Friday evening and shehandlefacto husband had gone to stay
at the summer house of her lesbian partner foevieaing. At the interview with the
delegate the applicant said that the first timessiifered mistreatment from her
husband was when he discovered her lesbian retdifonShe said that this was in May
or June 2009 when she was at the camp. She toltetbgate that she was so badly
injured that she was admitted to hospital for tlenth of June and required an
operation for her injuries.

At the first hearing the Tribunal asked the appitcabout the events of the evening of 8
March 2009 and into the next morning. It askedgdseticularly about how she and her
lesbian partner left the scene and their actiomsediately thereafter. At the first
hearing the applicant gave an account of the joubaek to her home. She told the
Tribunal that she and her partner went by taxi bospital where she received
treatment for her injuries. She told the Triburmattthey were at the hospital for some
three hours and she received treatment for anadjarm or shoulder. Thereafter she
told the Tribunal that she and her partner toakxalback to her parents’ home; her
partner remained there with her for a while anah tleét. When questioned by the
Tribunal about the particular hospital the applicsaid that it is the main hospital in
Ulaanbaatar, although she also said that the taserdsuggested that they should go to
the hospital whiclspecialisesin arms and legs She could not give the name of the
hospital. At the resumed hearing [in] August 2@1® Tribunal again questioned the
applicant about the events of the night of 8 Mat the early morning of the
following day. The applicant told the Tribunal tledter the discovery by her husband
she and her partner left the place and took adask to the city; in the city she said
that she dropped her partner and then went todraehn [Suburb A]. At the first
hearing the applicant told the Tribunal that afiee was injured by her husband during
the events of 8 March she and her partner tookiadahe hospital. She told the
Tribunal that she required treatment for injurefér shoulder and arm and they had
both been at the hospital for some three hour® Trtbunal recalled the description
the applicant had given about the medical treatrale@treceived at that time.

The Tribunal put these significant inconsistentethe applicant at the hearing and
invited her to respond. She told the Tribunal gtet took a taxi home; she did not
mention the visit to the hospital this time becatiad been a brief visit only because
her state was not that serious; she added thdtagha bleeding mouth and nose.
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The applicant gave evidence which was inconsidiefdre the delegate and the
Tribunal on other matters. She told the delegadelibr son was being cared for by her
husband’s parents and her parents were not pednitteee him. They could only call
to inquire about him. She told the delegate thathlisband says that she is a bad
woman and he will not allow their son to live wiikr. Before the Tribunal the
applicant said that her son was with her when sheiw Mongolia and has been in the
care of her parents since she left Mongolia. Thieefa to her knowledge has not had
contact with him although she learned from her pgrénat he sent the child a present
at New Year.

At the hearing [in] July 2010 the Tribunal asked #pplicant about her employment in
Mongolia. She said, inter alia that when she retdiio Mongolia from the USA in
June 2008 and after the birth of her son in Nover@b8 she did not engage in
employment. The Tribunal put to the applicant latethe hearing that information
provided by her in the application for the visitiga and documentation provided in
support of the visa application in November 2009 teathe effect she was currently
employed at the [education provider deleted: sZ3Hs a consulting teacher and
earning a salary of 1,000,000 to 2,000,000MNT. WthenTribunal invited the
applicant to respond to this information she thaid that she was employed on a part-
time basis at the university up until the time srede the application for the visa in
November 2009; she then ceased employment.

At the hearing the Tribunal asked the applicanuaber relationship with her lesbian
partner. It asked when the relationship becamewaat®ne. The applicant responded
that she and her partner shared sexual relatiorieddirst time on the evening of 8
March 2009 which she claims was the time her d®fagsband discovered them. In
her written statement the applicant has said thatgent to her partner’'s summer house
on the edge of the city. According to her statentie@y went there at weekends; that is
how the relationship started and no-one else kheivthey were meeting there to have
sex. She continues in the written statement tratad her de facto husband that she
just went to spend time out of the city. Accordinghe statement this was at a time
before her husband became aware of a lesbianomaip and therefore before 8
March 2009.

The Tribunal discussed the applicant’s relations¥ith her defacto husband. As the
Tribunal put to the applicant it questions thaghe had come to a view about her
sexuality; if she had come to the view that sHesbian, that she would have entered
into and pursued a marital type relationship withan as the applicant claims to have
done throughout 2007 and 2008. At the hearing @ldetiie Tribunal that when she and
her de facto husband returned to Mongolia in 20@8r¢lationship was still ongoing
and it was her intention to remain in the relatfops

The Tribunal finds implausible that the applicamuld have engaged in sexual
relations with her lesbian partner in a room begiideroom where her husband was
sleeping as the applicant claims to have done irtM2008. Even if he was
intoxicated as the applicant claims was the casd tibunal questions that the parties
would have engaged in this behaviour some fourdafier the husband had gone to
bed in the next room. Furthermore, the Tribunahtibthat the applicant’s evidence in
relation to the events after his discovery, paléidy in relation to the actions, reactions
and actual whereabouts of herself, her husbandhangartner was vague and
confused.
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At the interview with the delegate [in] April 2010e delegate asked the applicant
whether she had socialised in the gay communityesétie had been in Australia. She
said that it is really difficult for her. She sdltht her first priority in Australia is to use
her education. The delegate asked the applicadtg¢doribe any approach or any
interaction within the gay community since comingistralia. The applicant did not
refer to any meeting or event or indeed any comébtthe gay community in Sydney.
At the hearing [in] August 2010 the Tribunal asklee applicant who, in Australia
knows that she is gay. She told the Tribunal thatwent to a place on Oxford Street,
Kings Cross in March 2010. She described her charemting with a gay woman
outside a gay venue on Oxford Street and her intrboh and subsequent visits to a
second gay bar also on Oxford Street. The appld@mot know the names of the
venues and she could not provide particulars ofcdrtilge women whom she claimed to
have spoken to at either venue. As the Tribunatgber at the hearing it questions
why she did not provide this same information ® delegate when questioned on the
same matter just a month or so after the first mgeallegedly in March.

On the basis of the evidence before it the Tribuswplepared to accept that the
applicant had a spousal relationship of more thanyears duration from 2007until
20009. It accepts that the applicant has a chilth@frelationship born [in] November
2008. Beyond that the Tribunal does not acceptherbasis of the applicant’s
inconsistent and uncertain evidence that the agptlits lesbian and it does not accept
that her lesbian relationship was discovered byhaeband in the circumstances she
has described. The Tribunal does not accept teapplicant’s husband beat and
mistreated her because he found out that shelimfedt follows that the Tribunal does
not accept that the police failed to protect theliapnt from harm for the reason that
she is lesbian.

The Tribunal notes that in her written claims tpelacant states that her husband, in
the company of the police discovered her with bBebian partner at premises which
belonged to a relative of the partner in Septer2060.The applicant says that she and
her partner were taken to the police station anewed by the police that they are
bloody perverts. The Tribunal notes that the appli¢old the delegate that she
separated from her husband in August 2009 anddtaseen him since then. At the
hearing the Tribunal questioned the applicantragtle about her activities, her
residential addresses and her contacts with hdxamalsafter the events of March 2009.
She said that she lived with her parents from abayt 2009 until she left Mongolia in
December 2009. She said that her husband madestlageinst her. She did not
mention the incident which allegedly took plac&eptember 2009 and she did not
describe any actual harm inflicted by her husbaret the period that she was living
with her parents. The Tribunal does not accepttti@applicant was discovered with
her lesbian partner in September 2009 as claimbdrinvritten statement. It follows
that the Tribunal does not accept that they weseliad by police on that occasion.

The Tribunal has formed the view that the applicaay have experienced some
hardship in Mongolia but it does not accept that was for the reason that she is
lesbian or was suspected of being lesbian eithdérebyle facto husband or by any other
person. Furthermore, because the applicant waslfoanto be credible or truthful in

her evidence the Tribunal cannot be satisfiedghatwas the victim of domestic
violence perpetrated by her de facto husband.



150. For all of the reasons outlined the Tribunal doaisatcept the applicant’s claim that
she is lesbian and that she suffered harm at theéshaf her de facto husband for that
reason. The Tribunal finds that there is no reahcle that she will suffer serious harm
in the future in Mongolia for the reason that shéesbian or perceived to be so.

151. Accordingly the Tribunal is not satisfied that #ygplicant has a well-founded fear of
persecution for a Convention reason on her retuiMdngolia or that there is a real
chance that she would face serious harm for a Gaiorereason in the reasonably
foreseeable future on return to Mongolia.

CONCLUSIONS

152. The Tribunal is not satisfied that the applicard {gerson to whom Australia has
protection obligations under the Refugees Convaniitierefore the applicant does
not satisfy the criterion set out #136(2)(a) for a protection visa.

DECISION

153. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.



