1102720 [2011] RRTA 714 (18 August 2011)

RRT CASE NUMBER:

DIAC REFERENCE(S):

COUNTRY OF REFERENCE:

TRIBUNAL MEMBER:
DATE:
PLACE OF DECISION:

DECISION:

DECISION RECORD

1102720
CLF2010/174879
Lithuania

John Cipolla

18 August 2011
Sydney

The Tribunal affirms the decisions not to grar th
applicants Protection (Class XA) visas.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdpelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Lithiaa@rrived in Australia and applied to the
Department of Immigration and Citizenship for theag on [date deleted under s.431(2) of
theMigration Act 1958&s this information may identify the applicantsjd@mber 2010. The
delegate decided to refuse to grant the visadgijyuary 2011 and notified the applicants of
the decisions.

The delegate refused the visas on the basis thaplicants are not persons to whom
Australia has protection obligations under the ge&s Convention.

The applicants applied to the Tribunal [in] Mard2 for review of the delegate’s decisions.

The Tribunal finds that the delegate’s decisiorsRIRT-reviewable decisions under
S.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then magy bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatirgg to the Status of Refugees as
amended by the 1967 Protocol relating to the SwittRefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaanon-citizen (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa. Section 5(1)
of the Act provides that one person is a ‘membdhefsame family unit’ as another if either
is a member of the family unit of the other or eech member of the family unit of a third
person. Section 5(1) also provides that ‘membéehefamily unit’ of a person has the
meaning given by the Migration Regulations 1994 @egulations) for the purposes of the
definition. The expression is defined in r.1.12ké Regulations to includ&?.

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Regulations.
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Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387 andlppellant S395/2002 v MIM&003)
216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hameludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.
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Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant§.he Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

The primary visa applicant (hereinafter referred$dhe applicant) submitted a typed
statement in support of his claims for protectidinose claims have been replicated in full
below.

My wife and | arrived in Australia to ask for augke status.

We were forced to run from Lithuania, because weevpersecuted for reason of our
different sexual and moral orientation. We wereoigzed and condemned, because
our sexual orientation contradicted the basic meaihles of Lithuanian society. After
Lithuania joined Euro Union, some people starteddieve that Lithuania became a
democratic country. This is not true. Even todagnbsexuals and those whose sex
live style contradict traditional values, et outlbthuanian government and the
church are still being terrorized. Plus, police ooty do nothing to protect these
individuals from persecution (though by the lomytimeust do it), but sometimes they
are initiators of persecution.

Why did we leave Lithuania? First of all | woulétdi to say something about my
views, witch relate to relationships between meshwwomen. For me the issue is very
complex and | need to clarify something beforedgeed with the reason of our
persecution. | believe that our world is experiagc very difficult time today (crisis,
wars, criminality, drugs, terrorizm), because aifastoped playng any role in
stabilization of human relationships. People aftrming back from work, instead of
relaxing and having a rest, very often wastingrést of energy by having arguents
and unbearable tension. Very rarely family havertwery and full understanding



between each other today. And | think you will agwéth the fact that never, in the
entire humans history there were not so many desons the world. | have heard that
Lithuania is "proudly” ocupy the first place in Bpe by numbers of divorces. Just
imagine what is hiding behind such statistic? Suiags, stresses, children's crying,
depression, diseases, suicides. You will agredlttzatd depressed person cannot
productively work. Most think that families brakp because family values do not
work any more or because people resign from religgut Lithuania is regarded as a
very religious country. For the time being Lithumgiovernment take responsibility
for many issues, for example, people's moral caigort. At the moment the
Parliament disputes a question of rights of childrad factors, which may adversely
affect their future. One of inadmissible factors;@ding to Lithuanian politicians -
sexual orientation of their parents (by the waydtadt law caused a big disgruntle in
the world as the law itself is regarded as humglntsiviolation of Lithuania people).
Hence the question is - if there are so many kaligipeople in Lithuania as well as
people whose way of life is consistent with thehatities' course - why there are so
many families are braking up?

| always believed that men and women are born todge Even when countries tried
to take their freedom away or make it limited, thenans always will do everything
to be free. | am not talking only about rights eely express our political opinions or
attend political or religious meetings, but alsowatthe right to chose freely our
sexual orientation and relationships, accordinguiopersonalities, desires, life styles
and so on. Almost in every family a man has tadidis wife and vise versa. Why?
Because every human being, genetically, has atwistake love with different
people. Relationship with new persons give spditiladjs in sexual live. Anything
new in sex produce big quantity of adrenalin. Tieduces the stress, unrest,
depression and positively influence on human'stheadd, thus, prevent many
deceases. To change sexual partner from time ®isitihe same natural demand as
drink some water or go to toilet. And for me it dowt matter who your partner is -
women or man. But, for some reasons, sometimeh, rsatcral and normal things
bring about very aggressive reaction. In societiesre people are forced to comply
with traditional moral and sexual values - peopkedeemed to suffer, because they
are deemed to live in atmosphere of permanentd@x;ealing their relationships,
manically afraid that sooner or later their pargneill find out the truth and
everything will be destroyed. People are suffogaiincramps of moral values, but
they must live like that, because the governmdnitrah, society do not give them
any other alternative.

Me and my wife believed, that love and sex are=déifit things. We used to live
happily. We loved and still love each other. Wedusehave universal and interesting
life. We believed that me and my wife have the trighfulfill natural, given by
nature, demands. | am a bisexual. For me relatiprngith a man as much important
as with a women. My wife knew, that once in two ks&d would not come back at
home. Also | know that my wife has been interegtemian as well as in women
since she was 16. You will ask - why did you decalereate a family? Firstly, |
believe that a child must have mother and fathet Zrmothers or 2 fathers).
Secondly, everyone, children in particular, musteha choice. Children, who have
same gender "parents” do not have a choice orcheice is limited or influenced.
As a rule, when they grow up, they will live thersalive style as their parents. | am
not saying that it is wrong. | want to say thatdt@n must have a mother and a
father. When children grow, they will make they oglroice.

Me and my wife never hided our sexual orientati@ies and principles. For most
people it was a shock. Some looked at us with staleding. And a few families,
factually became our followers. We even createdetbimg like a "club". We met



each other often, we discussed lot of issues etateexuality, the huge role of the
sex in keeping a family together and so on. Forestgason, everyone listened to me,
and | was regarded as a leader of this "club". dalism, believes in free society,
our "club", our happy live - everything evaporagshost half a year ago.

It the evening, | was attacked by several peopée mg house. They beat me cruelly
as animals, swearing at me and insulting me. Ihedfsunconscious when | came
home. My wife provided first aid to me. Later stadled the ambulance. She was
asked about my condition, and after my wife exmdiwhat happened to me, they
said they think there was no risk to my life aneréfiore we can go to hospital by
yourself. Next day, when | felt better my wife analent to police station. | explained
what happened, and added that a month ago | aleaalied to police (because
someone rang me and threatened with physical \@edei hat time police denied to
do anything, because they did not consider the @fiaeats as crime. We explained
that a week before the attack, the front door efampartment unit was set on fire. As
to the attack, my wife said that there were twanesises (they saw those people and
at lease they could recognize one of them). | reizegl one of them too. | did not
know his name, but | saw him few times, so | cagicbgnize him. Police promised
to find those who made it. But they did nothing.laver, | tend to believe that
police deliberately did not take any actions talfand punish these persons. For
example, what prevented the police to interviewnesses mentioned in our
statement? After this incident me and my wife réewg times to the police asking
about investigation. Finally we got the answer thate was no any investigation,
because no proves of crime were provided (for exatmgre was no certificate from
hospital confirming my injuries).

A week later, when we got the answer that policeldoot investigate our case, my
wife was attacked. She was on her way home an@irtase she was attacked. My
wife saw two people. We believe that attack wasaectdental. Firstly, from time to
time we still got threatening phone calls. Secondlyen they were beating her they
were insulting her (calling her dirty lesbian).the evening we went to hospital (main
reason was to obtain a record of the attack). sphal she was observed, but denied
hospitalization, because in their opinion "a blegdiose and upper lip and light brain
concussion are not injuries which require statipnegatment”. Instead, we were
offered to get psychologist help and we agreed iuite hoped that a physiologist
would not only confirm the very fact of the attaakd that | had a depression and so
on, but also will help to trigger a criminal inviggttion. We hoped that it will help to
find the persecutors, that they will be punished ae will live peacefully again. We
decided to apply to police again. Police promigesdart it out. But again there were
no any action from the police. They even did nétrasighbors (some of them saw
two unknown men before my wife's attack). Thenedsvord to explain our fillings.
And who knows what is worse - feeling of completseicurity or the possibility of
another attack?

Anyway what happen next was even more awful. Etémgtstarted from the call of a
women, who introduced herself as a psychologist. s3lid she was asked to speak
with us. We agreed to meet next day at 12 pm. &imed asking various questions
mostly to my wife (about childhood, stresses, iigsirillness, our close relatives
psychological variation and so on). Later we tdlkw our persecution. We told what
happened with us and what we think why it happehrethat way we started to speak
about our "not traditional sexual orientation'ri¢d to explain the point of my view
(my explanation was quite similar to what is writia the beginning of this
statement). She listened me and often wrote songethio her book. After she told
us that she would contact us and that she shoutdrgady. We have never seen her
again. But we met others less likely people.



After a few days we got another call. This time#s a man. He told that he was a
"social worker " and asked if we could meet. Thanhappened to be a psychologist
too. He told us that he is working with "problencafiamilies that have children and
the reason he contacted us was ‘many complainsa{i¢ signals") from some
people.

He said that such complains indicate that we liwerl, anti-social life and that we
are definitely in need of professional help. Helghat situation needs to be sorted
out because we have a child form our relationdrapready had experience which
show that many people in Lithuania hate homosexitalsknown that there is an
atmosphere of hatred towards homosexuals in Litluemd that the authorities do
not even try to conceal their negative attitudeardinpg people of different sex
orientation, and by doing that, they in fact bec@oeomplices of persecutors. When
we understood the true reasons of that man's mgityife told him to go away and
not to come back. He replied that we are in neesknbus treatment and that he
would make certain recommendation about the wag$r&atment can be conducted.
He added that such family like us should be deprifethe right to raise the child
and he will take care of it as well.

One of my wife's friend told her that she may agplg Lithuanian Human Rights
organisation called Ombudsman. | said, if she betighat it would help, she can
write that letter by herself, because | was alraamgble to think at that time. My

wife wrote the letter, made copies and sent thgiral and the copy of that letter, to
Ombudsman's Office and to the Children Ombudsmera Aeply' we got a phone
call from the police. My wife and | were asked tore to the local police office. We
were very relieved, because we hoped that our lsigmiked and that the police was
asked to sort our matter out. However, everythiagpened to be quite different. We
were told, that they got some information, thath&d debauches (wild parties) in our
apartment on regular basis, and that by law theytth@nd such anti-social activity.
We were told that this conversation is the lastnivay and that if we continue to
brake the law we will be subjected to very crueamees in accordance with the law.
We never ever had any debauches or "wild partrestr apartment. More of that we
did not have any guests, because we had an infard|so lived in very difficult and
frightening atmosphere.

Given what the police said to us, we came to timelosion that someone or some
people hate us, our way of life, our convictiongraech that decided to fabricate a
case against us. Why? To frighten us to stop spreadich ‘ideas’. Who? Those who
have government's support and, may be, resporisibieplementation of state's
policies related to moral values and etc.

The understanding that the police will continuegceive such ‘complains' (about the
immoral behavior, parties, etc.) and that we cardocaanything to prove that we did
nothing wrong - resulted in horror and depressldre situation became even worse
because | was involved in a road accident. | wasked by a car on the pedestrian
crossing. The impact was not very strong, howewvben | was falling down | hurt
my back on the road sign. After that | was suffgifiom headaches and nausea.
Sometimes | had to vomit. During next three weedkst more than 10 kilograms. |
stopped going to work. Seeing what had happenatetemy wife asked me to leave
Lithuania. However, nothing mattered for me at tirae any more. Depression was
growing and | was not interested in anything. Thiy ¢hing that | was very
interested in, however, was a desire to end myldesand by doing that to punish
those who were guilty in our persecution. | madeptan and | was thinking about
the details during the next few weeks. Before thaite a letter - one to my wife,
another to newspapers. In that letter | said abeatings, about the fact that the



police left us unprotected, about such barbaritudtt, about the social authorities,
about threats relating to our child. | wrote tte dnly way to prove that | was
innocent and to attract public awareness (probawdy awareness of global public )
to our persecution is suicide.

| was waiting for the right time. When my wife tookr child out, | drank some
vodka (to be more courageous) and then | consunodevgacket of sleeping pills. |
was still conscious when my wife returned. She kit on that she left her valet
and returned home to get it. When she came baeksahl me lying on the floor in a
semi-unconscious state, she also saw empty pattailets, half bottle of something
and letters. She poured some water in my mouthhgufingers in my mouth. |
started vomiting. She said | nearly drowned in myavomit, but she turn me up side
down and then lowered my head. Then she gave me soat tablets and called the
ambulance. The ambulance arrived in about 30 msn&g the time | regained
consciousness. The doctor examined me and askechaened to me - my wife
did not say that | tried to commit suicide, shedghat | could not to sleep during the
whole night and | decided to take some sleepirlg,@hd that | took over the limit.
Doctor examined me and said that there is no reebdgpitalize me and that my wife
did everything correctly.

After that | and my wife talked a lot. However, avibough | started taking
antidepressants tablets, the depression did natvgy but in point of fact it even
worsened. | felt like | had a complete apathy.d kot do anything. | was lying on the
sofa. To forget about those things and to avoith&urharm from persecutors and
authorities we decided to change our address anvearto my wife's parents' house
(where we lived up until my departure). In aboug¢ emonth before my departure - my
wife told me that soon after | tried to commit sdé&; she applied for Australian visa
and that the visa was granted and that | can dastralia, where the situation is
quite tolerant in relation to sexual minorities.fAst | was very indifferent, but
gradually the interest to leave started growin@gog somehow | started looking at
my life in a different angle. | understood that édhange the environment and if |
went to live in absolutely different country, whdneman rights are observed - it is
probably the way to recover. During the whole mdrttave been living in Australia.
My moral state has been improved magically. Becauadably, of the climate, so
many nice and kind people, but also because | baga living in absolute safety, in
a country, where people are respected regardlgbgioiationality, sexual
orientation or religion relieves.

Finally I want to say that my wife and the childutinot travel to Australia with me
because of lack of money. As soon as she manadeatrimv some money she
applied for a visa and came to Australia.

22. A delegate of the Department of Immigration refusezlvisa application in a decision dated
[in] February 2011 the reasons for that decisiorelzeen replicated below.

Reasons

The applicant claims that he and his wife have isg¢ply been physically attacked

and have received telephone threats due to theitraditional lifestyles as bisexuals
who are married with a child. The applicant claiimst the police did not investigate
the physical attack against him, and that theyndidconsider the phone threats a
crime. The applicant claims that a week later, wihemnd his wife received the
information that the police would not investigdte attack against him and the phone
threats, his wife was attacked in the staircaskesrway home. The applicant

claimed that his wife's two attackers insultedtiecalling her adirty lesbian'but



that when they went to the hospital his wife wasielé hospitalisation because
bleeding nose and upper lip and light brain conaussre not injuries which require
stationary treatment{CLF2010/174879, folio 40). The applicant said thatead
they were offered psychological help which theyegted because they hoped this
would confirm the fact of the attack, and that aipplicant had depression, and that
this would trigger a criminal investigation. Thepipant and his wife applied to the
police again and again there was no action fronpttiee.

The US State Department reported in March 201 lithiathuania:

A unified national police force is responsible faw enforcement and operates under
the authority of the Ministry of the Interior. Podi officers and other government
officials who exceed their official authority aretgect to prosecution or punishmént.

In his statement the applicant has described riegoctimes to the police a number
of times. This indicates that the protection of ploice was available to the applicant,
who actively sought it out. After considering tregure of the reported actions, the
police then made a determination as to whetheetass evidence to prove a crime
had been committed, and found that there was icgrit evidence to prove a crime.
This does not indicate that the applicant was wntbseek or obtain police
protection, but that on these occasions the patiade an assessment that no crime
had been committed.

The applicant claimed that after being offered psjymgical help at the hospital, they
were contacted by a psychologist who met with tioege and who they told about
their ‘non-traditional sexual orientationT.he applicant claimed they did not hear
back from her but were then contacted by a malabaorker who said that he
contacted them because nfany complaintdrom people indicating that they lived
an amoral, anti-social lifeand that they weraefinitely in need of professional
help'. The applicant claimed that the social worker shat they are in need of
serious treatmen#nd that families such as theishould be deprived of the right to
raise the child'.

| am prepared to accept the applicant and his mdg have been the subject of some
physical attacks, that they may have reported tteettee police, who may not have
pursued these reports. There are a number of redisepolice may have chosen not
to pursue these reports, including insufficiendevice of a crime or of the
perpetrators.

The applicant claims that he is bisexual as isMifis and that ‘many people in
Lithuania hate homosexuals' and that 'It is knowat there is an atmosphere of
hatred towards homosexuals in Lithuania' (CLF20248879). Country information
indicates that “intolerance towards sexual miresitemains strong in many former
communist countries in Eastern Eurdeid that Lithuania has repeatedly banned
gay pride paradesAmnesty International has reported that 'Municguathorities in
Lithuania issued derogatory statements against LE&ple®

Information from the "World Legal Survey' conductgdthe International Lesbian
and Gay Association indicates that homosexualityisagainst the law for either
men or women in Lithuania. Since gaining its indegence on 11 March 1990, the
Lithuanian Parliament abolished a Soviet-era lamiregg} homosexual activity:

In June 1993 the Lithuanian Parliament abolishedtkr122.1 Penal Code. This
article (a remnant of the Soviet era), punishedsensual male-to-male sex between
adults with a penalty of up to three years impnmsent. Article 122.2 Penal Code,



which criminalizes (with a penalty of 3 to 8 yeansprisonment) male-to-male sex
involving violence, state of helplessness or depand of one of the persons
involved, and male-to-male sex with minors, withemalty of 3 to 8 years
imprisonment remains in force.

[The above confirmed by Ministry of Justice of fRepublic of Lithuania, October
1997, in response to Swedish Foreign Office/RFSkesq)

The age of consent for same-sex males is 18 arshfoe-sex females is 1Zhe
Lithuanian Movement for Sexual Equality (LMSE) waScially registered as an
organisation on 22 September 1993 and the Lithna@ay League is registered as an
NGO with the Ministry of Justicé’In 2005 the law on Equal Treatment came into
force to prohibit discrimination based on sexuétmiation:

The Law on Equal Treatment and the Equal Opporasi®mbudsperson

24. The broad provisions established in the Carigdit are specified in the Law on
Equal Treatment approved on 18 November 2003, iegtamto force on 1 January
2005. The purpose of the Law is to "ensure thea@mgintation of human rights laid
down in the Constitution" and "to prohibit any dit@r indirect discrimination based
upon age, sexual orientation, disability, raciakthmic origin, religion or beliefs"
(art. 1.1). The Law makes explicit reference tdu#nia's human rights obligations
laid down in both international and national ingtents and spells out the specific
responsibilities of State and municipal instituspaducational institutions,
employers and consumer service providers.

These measures indicate that homosexuality is Iedathuania and that there are
legal provisions in place to ensure that discrirmoraon the basis of sexual
orientation can be addressed through the law.

The applicant however claims that he is not homaakebut is bisexual and is a
member of a particular social group consistingoigexual people who are married
with children in Lithuania'. | have no other eviderbefore me than the applicant's
claim in this regard.

The applicant claimed that his wife contacted timeb@dsman and that the reply they
got was a call from the police where they were tblt they haddebauches (wild
parties) 'regularly in their apartment and that they weregaevarned to stop these as
they were against the law. The applicant claimedt th

"Given what the police said to us, we came to theelusion that someone or some
people hate us, our way of life, our convictiongraech that decided to fabricate a
case against us.'

The applicant has not substantiated the claimaltaise had been fabricated against
him. Receiving a warning to change behaviour fratice does not amount to a
criminal charge. While | am prepared to accept thatapplicant and his wife may
have received a police warning, this does not ammuserious harm as set out in
Section 91 R(2) of th®ligration Act 1958.

I note that there was no suggestion by the applibe the family had undergone any
treatment recommended by the social worker ortlieake had been any action taken
by the authorities to remove their child from thé@re applicant has not
substantiated a claim that a government social @&atkcided that it would be in the
interests of their child to be removed from theifgiror had officially notified them



that this may be an outcome of their investigatiime applicant has also not
substantiated a claim that this outcome may beeasdt of discrimination against
himself and his wife due to their bisexuality.

I note that the applicant claims that he later imaged in a traffic accident and
became so depressed that he attempted suicidepptieant claimed that others had
made complaints about them to the police and beaapplicant and his wife felt
horrified and depressed when they understood tiegpdlice could continue to
receive complaints about the applicant and depasdend that they could do nothing
to prove their innocence. | do not find that beting subject of complaints to the
police constitutes serious harm as directed byi@e6tlR(2).

The applicant claimed that the police did not pdevassistance when he reported to
them the attack he sustained. Lack of assistance the police could have been for a
number of reasons, including insufficient evideteprove a crime had taken place
or insufficient information with which to identifthe source of the threats. There is
no evidence to support the assertion that the @blive denied the applicant
assistance or protection, or that if they had dsmehat the reason is the applicant's
bisexuality.

On the basis of country information and the infaioyvaprovided in his written
application, | am not satisfied that the applidaas$ substantiated a claim of well
founded fear of persecution based on his membedflaarticular social group
“bisexual people who are married with children fimtania'. | find that the chance of
the applicant experiencing serious harm or migtneat that would amount to
persecution to be remote. | therefore find thatdds of persecution is not well-
founded.

Finding

| find that the applicant does not have a genuae 6f harm and that there is not a
real chance of persecution occurring. | therefore that the applicant's fear of
persecution, as defined under the Refugees Cowwvelidi not well founded.

Does the applicant come within Article 33(2) of Refugees Convention, in respect
of its express exception to the prohibition on uéément?

| find that the applicant does not come within Aldi33(2) of the Refugees
Convention further to its application relative &l of the Migration Act.

TRIBUNAL HEARING

The Tribunal conducted a hearing [in] July 2011 #redapplicant gave evidence along with
his wife. Both the applicant and his wife gavedevice to the Tribunal in English without
the assistance of an interpreter.

The Tribunal asked the applicant for his full naamel date of birth. The applicant advised
that his name was [name deleted: s,431(2)], artichthavas born in Lithuania on [date
deleted: s.431(2)].

The Tribunal noted that the applicant claimed teeheompleted high school, and the
applicant advised that he did complete 12 yeasxbboling, finishing high school in [year
deleted: s.431(2)].
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The Tribunal noted that the applicant then attertbeduniversity in Lithuania from [years
deleted: s.431(2)]. The applicant confirmed treatiended [university deleted: s.431(2)],
completing a [degree].

The Tribunal asked the applicant whether he wasigylsupported as a student by the
government, or whether he paid fees as a privatkest. The applicant stated that in
Lithuania if you are a good student you pay snedkfand your fees are subsidised by the
government, if you are middle of the road student gay mid-range fees, and if you are a
poor student you pay higher fees. The applicanticoed that students were subsided by the
Lithuanian government.

The Tribunal asked the applicant whether he coraglahy further degrees after he
completed his Bachelor degree, and he advised lgecompleted the Bachelor degree and
nothing further.

The Tribunal asked the applicant about his emplaoyrfrem 2005 to 2007, when he worked
as an Information Technology Specialist. The ajapii stated that he worked for an IT
company called [company deleted: s.431(2)], andtisarole with the company was
specialising in IT support, along with hardware aonétware installation. The applicant
stated that the company was located in Vilniusearhain business district.

The Tribunal asked the applicant about his emplayrhetween 2007 and 2010, during
which time he claimed to be self-employed as a QderSpecialist. The applicant stated
that he mostly worked from home, and occasiondltguatomers’ homes. The applicant
stated that people would call him to attend tosduies, and that he initially advertised but the
business grew through word-of-mouth.

The Tribunal noted that the applicant spoke, weote read Russian, and he advised that he
learnt it at school.

The Tribunal noted that the applicant spoke, remtiverote English, and he advised he did, it
was self-taught, and that he taught himself Endhigim the age of 16 to 17, and he learnt it
from books and the internet.

The Tribunal asked the applicant, apart from Alistravhether he had lived in any other
English speaking countries, if so, where and faw kang. The applicant stated that he had
not lived in any other English speaking countries.

The Tribunal noted that the applicant spoke, reativerote Polish, and asked the applicant
how he learnt Polish. The applicant stated treghandmother spoke Polish and he had to
learn Polish to communicate with her. The Tribuasted the applicant whether there was
any similarity between Russian and Polish, anddvesad that there was not. The Tribunal
asked the applicant whether he had ever lived larfélp and he advised that he had not.

The Tribunal noted that the applicant travelledtstralia on a Visitor visa, and noted that
the Department, when assessing a Visitor visa egipdin, wants evidence of the incentive of
an applicant to return to their home country ateghd of a visit. The Tribunal asked what
evidence was provided to the Department in ordebtain the Visitor visa. The applicant
stated that his wife applied for the Visitor visaAustralia, that she provided information to
the Department of Immigration as requested, anditias his plan to return to Lithuania
after his health recuperated in Australia.
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The Tribunal noted that the applicant indicatethim Form C that formed a part of his
Protection visa application that he attended scfroat [years deleted: s.431(2)], he attended
university from [years deleted: s.431(2)], he therked from 2007 to 2010 in information
technology. He lived at two addresses in Lithuadhéfirst from [birth] to September 2010

in Vilnius, Lithuania, then from October/Novembé&1D at second address in Vilnius, until
his departure to Australia in November 2010. Theunal asked whether this information
and summary was correct. The applicant statedtieat was one minor error, namely that
he resided at the second address from Septemben@@il the time of his departure.

The Tribunal asked the applicant whether he prepidre statement supporting his claims for
protection himself, and whether the informationtaomed in the statement was true and
correct. The applicant advised that he preparedtitement himself, and that all of the
information in the statement was true and corré@tte applicant stated that he wrote the
statement when he was not in a good condition mignpdaysically and psychologically.
However, the applicant confirmed again that thermiation in it was true and correct.

The Tribunal asked the applicant when he and s met for the first time He advised that
they met at a lake in 2008, in the summer at agptatled Trakai, which is a lake/forest area
close to Vilnius.

The Tribunal asked the applicant when he and his mvarried, and he advised in January

2010, in a civil wedding ceremony. The Tribundtebwho attended the wedding, and the
applicant advised both sets of parents attendedleling, along with his wife’s sister and

brother-in-law, and his sister and brother-in-law.

The Tribunal asked the applicant whether he cliassiimself as a bisexual. The applicant
stated that when he was around [age deleted: 233/Hars old, he went to a gay/lesbian
club in Vilnius. The applicant was asked whatnhene of the club was, and to the best of
his memory he thought it was the Shocho Club. dp@icant advised that a man sitting next
to him started chatting and they ended up exchgrgiephone numbers. They agreed to
meet some other day. The applicant stated thatdieghe man on another occasion and they
stayed in a room together, and when the man startething him he had no problem with his
advances, and the applicant stated that he hadhhabout man to man sex in the past. The
applicant stated that he ended up having sex Wishnmhan. The applicant stated that he and
this man met each other more often, around onceek wr once a fortnight, for sex. The
applicant stated that during this time he was mitgrested in women. The applicant was
asked by the Tribunal who his first sexual relagldp was with, and he advised it was
around the age of 18 with a woman.

The Tribunal asked the applicant how long he putsueelationship with the man that he met
in the gay club, and he advised for around six imgrthe Tribunal asked what year this was,
and the applicant stated around 2004/2005.

The Tribunal asked the applicant whether he pursieteiosexual sex at this time, and the
applicant stated that he had sex with different wontbut did not disclose the fact that he
was also having sex with men.

The Tribunal asked the applicant where he and thre tmat he met in the gay club would
have sex, and he advised at his house, or at flieapt’'s house when his parents were
away. The applicant advised that he had no prableming a sexual relationship with men,
and that he learnt about gay sex from his encosimtgh this man.
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The Tribunal asked the applicant whether this \maditst gay club he had been to, and he
advised that he believed that it was the first gag lesbian club that he had been to.

The Tribunal asked whether there were many gaysdlulilnius, and the applicant stated
that there were at least two that he was awareubthe had only been to one. The Tribunal
asked the applicant whether there were gay saurtzstithouses in Lithuania, and the
applicant stated that he was not aware of this tlaaidorothels were illegal in Lithuania.

The Tribunal asked the applicant whether homoséyuahs a crime in Lithuania. The
applicant stated that he had a document that hedwaded from the internet which indicated
that public displays of homosexuality in Lithuastzould be punished by way of a fine.

The Tribunal noted country information before itaihed from the Wikipedia website,
indicated that homosexuality was decriminalisetlithuania in 1993. The applicant stated
this may have been the case but reiterated theedni had recently sourced indicated that
any public displays of homosexuality were vilifiedLithuania. The applicant stated that
homosexuality is tolerated in private, but if homxasals kissed in public they would be
fined.

The Tribunal asked the applicant whether priorisonmarriage with his wife he discussed his
bisexuality with his wife. The applicant statedtthe and his wife did discuss bisexuality
before they were married. Indeed, the applicatedtthat he had some close friends that
knew about his bisexuality, and they told his vafut his sexuality prior to the marriage.
The applicant also stated that his wife had engagedxual encounters with females prior to
their marriage.

The Tribunal asked the applicant whether his mgeri@as an open marriage. He advised
that his marriage was an open marriage. The apglstated that in Lithuania he had a very
peaceful and understanding life, and that his wis very understanding of his need to
obtain sex outside marriage. The applicant stiitatdhe and his wife were understanding of
one another’s sexual desires. The applicant sthtdde only had heterosexual sex with his
wife, and that the sex he had outside of marriage with other men. The applicant advised
that his wife had heterosexual sex with him, buspad lesbian sex outside of the marriage.

The Tribunal asked the applicant whether he hadaeside the marriage since he had been
in Australia, from November 2010. The applicaatetl that he had not. The applicant
stated that he had a lot on his mind, namely hiesolved immigration status. The applicant
also stated that he had been ruminating about dthhappened to him his family and the
circumstances that finally pushed him to Australlde applicant stated that he was not
interested in sex in Australia, and had not exgl@ey gay or bisexual clubs in Australia.

The Tribunal asked the applicant whether he hagtarsl relationship. The applicant stated
that he met a man at a party in Lithuania and thlyed about lots of things, and were
interested in one another. The applicant statedhé& had a relationship with this man for in
excess of 12 months, and that they had sex atahehs homes at least once every two
weeks.

The Tribunal asked the applicant whether he hdukd $ame-sex relationship. The applicant
stated that he met his third male partner at adiiehouse, at a party. The Tribunal asked
the applicant how he connected that this man wgs Ghe applicant stated that gay men
were often not like other regular men. Their btahguage was different, their self-care was
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different, the applicant stated that he detectatlttiis man was gay. He advised that the

relationship between he and his third partner that®ut a year, maybe a bit longer. The

applicant stated that they met at both his houdehanpartner’'s house, sometimes twice a
week or sometimes monthly, for sex.

The Tribunal asked the applicant whether he hamigH relationship, and he advised that he
met a man at a birthday party when he was witlwifis, he advised that he had sex with this
man on a number of occasions.

The Tribunal asked the applicant about a fifthtrefeship. The applicant stated that he had a
fifth relationship in around January 2010, had wék this man on two occasions at his
house.

The Tribunal noted that the applicant in his staetmentioned that he and his wife created
something like a club, and asked the applicant alwbat he meant, and asked the applicant
how he and his wife’s sexual practices became phkiblowledge. The applicant stated that
he and his wife [Applicant 2] met another bisext@liple at a friend’s birthday. The
applicant stated that he was talking with this rhhammet about a number of subjects
important to him such as sexual freedom, and tipcgmt stated that this man looked at him
as though he liked him. The applicant statedtieatas surprised that this man had a wife.

The applicant stated that the two couples met anéhar but never engaged in group sex,
however, the applicant stated that he had a relsttip with this man, this was the fourth man
that he met for sex on a number of occasions. appéicant stated that his wife had a sexual
relationship with this man’s wife for a short petioThe applicant then advised that he and
his wife met another couple, and that the six esthpeople, who had common ideas about
sexual freedoms and bisexuality, talked togethmiatised together, went to the cinema,
went out for dinner, and talked about lots of satge They talked about crime, they talked
about terrorism, and the applicant told these peb opinions about needing to change old
beliefs and values in the world. All six of themcttled that they needed to do something, so
they started blogging on a website [Websitérigr! Hyperlink reference not valid. under
the name of “[Group A]”.

The applicant stated that they never had a forihoal aperating, that it was just six like-
minded people that blogged their ideas on this webJ he applicant advised because of his
IT experience, he moderated the website and wheethep the website, had to provide
details such as his name and email address. Theaq described the website as a Russian
Facebook. He advised that there were open disousges, and as he was the moderator of
the [Group A] website where free relationships waiseussed as were family values,
families with children and open relationships.fdat, the applicant stated, a lot of subjects
were discussed and it was an open group for evergarthe website to join. The applicant
stated, however, that a lot of the commentaryttieeyf were receiving on the website was
critical, and people started to insult the grodjpe applicant stated that the site opened in
February 2010 but it was closed down in June 2b&Gause of the negative feedback that
they were receiving on the site.

The Tribunal asked the applicant whether he hatdlenos being the moderator of this
discussion forum on [Website E}Jror! Hyperlink reference not valid. The applicant stated
that he tried to get evidence of this page to sttgps claims for protection, but after the
page was closed down in June 2010, posts fromage were deleted. The applicant is not
sure why this happened.



59.

60.

61.

62.

63.

64.

65.

The Tribunal asked the applicant about the atthakhe experienced near his house in
Vilnius. The applicant stated it occurred in tvemng in May 2010. The applicant stated
that he was returning from the supermarket andaineasfew people on the street, a man
called out to him by name, the applicant statetiieadid not know him but he recognised
him from the local area, as he had seen the mamdefThe man asked to speak to the
applicant and stated, “There are too many gaylisncountry” He then proceeded to punch
the applicant in the nose, knocking the applicarthé ground, at which time another group
of men set upon the applicant and began to kickwnitst he was on the ground. The
applicant stated there were another two men tketletd him. The applicant stated while
this was happening, he heard somebody in a wonvaite scream out “stop this or | will
call the police”. The applicant stated that thenman away, and an old man helped him up
off the ground and escorted him home.

The Tribunal asked the applicant whether he atiadeospital to have his wounds looked
at. The applicant stated that when he returnedehtuimwife was in shock and was very
stressed. She washed the applicant’s face anchdied an ambulance, the person that she
spoke to from the ambulance asked her a lot oftouessabout the applicant’s injuries and
demeanour, they then spoke directly to the applicihey made an assessment that the
applicant was not at risk and that if the applicaahted further attention, he could make it to
the hospital himself.

The Tribunal asked the applicant whether he weltitégolice. The applicant stated that he
did attend the police station the next day in [sblueleted: s.431(2)]. The applicant stated
before attending the police station, he wrote apretmensive statement at home with regard
to what happened. The applicant stated that hé wiém his wife to the police, and that an
Inspector came and asked the applicant for his nadaress and other details. The applicant
stated that he had a visibly swollen nose as dtresthe attack, and severe bruising on his
left leg and back.

The Tribunal asked the applicant what the polickidiresponse. The applicant stated that he
provided them with a statement, and the appliciatéd that he told the police that he had
recently been receiving threatening phone calls.adlivised the police that these phone calls
had started occurring at the end of April 2010.e &pplicant also advised that at the end of
April 2010, the door of his apartment was set o, fand that he had reported this to the
police at the same police station, but nothing leh followed up.

The Tribunal asked the applicant what was being isathe threatening phone calls, and the
applicant stated that the phone calls were maintygit, and the applicant was told by the
instigator of the calls that people like him inHuiania should disappear.

The Tribunal asked the applicant how many peoplewable to make threatening phone calls
to his house. The applicant stated that he thimkisthey were able to obtain his details from
the [Group A] blog, as he had to provide his name @mail address as moderator of that
site.

The Tribunal asked the applicant how many timeseheived these threatening phone calls,
and he advised on two occasions, and then he anwiifiei decided to disconnect the phone.
The applicant stated that firstly he did not wansay anything to his wife about the
threatening phone calls because she was pregntia @tne and he did not want to upset her.
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The Tribunal asked the applicant when his wife at#acked, and he advised the day before
his birthday on [date and month deleted: s.4314@)]J0. The applicant stated that his wife
left him at home with their young baby daughterslas needed to have some respite and
wanted to go to a friend’s house to relax. Thdiappt stated that someone had waited in the
staircase, and they called her name, and someapjgesl her across the head and her head
then hit a wall, she was knocked to the groundj thas kicked and insulted, and called a
“dirty lesbian”. The applicant stated that she hdidleeding nose and lips, and also had a
concussion. The Tribunal asked what happenedthendpplicant stated that he took his wife
to the hospital. The Tribunal asked what happete¢lde hospital, and the applicant stated
that he wanted her fully checked, he wanted themriie a report to prove the assault, he
advised that a male doctor checked his wife ovdraatvised that she needed bed rest,
because she had suffered a concussion. The ddstosuggested that he and his wife make
like to see a Psychologist with regard to the &tdbat they had experienced.

The Tribunal asked the applicant about his attechpticide and when this occurred. The
applicant stated that he attempted to commit seigig August 2010. The Tribunal asked
the applicant why he was pushed to the brink afidai The applicant stated because of the
beating that he received and the beating that Hesreceived. The applicant also stated that
a social worker attended his home and threatenezgiriove his daughter on the pre-text that
he and his wife were unfit parents and were hawiihd) and unruly parties at home. The
Tribunal asked the applicant whether this was #s®cand he advised it was not, that he and
his wife had a very young child and could not hpadies at home. The applicant stated that
he and his wife had been to the police on a numobeccasions because of threatening phone
calls, and because of his beating and his wifeiibg. The applicant stated that his wife
also contacted the Human Rights Ombudsman withrddgapolice inaction, and to try to
affect a stop to the threats that were being m3de applicant stated that after a week of his
wife making the complaints to the Human Rights Oddroan’s office, that they received a
phone call from the police. They attended the spaliee station and spoke to the same
Inspector, and were told that there were reporth@fpplicant and his wife engaging in wild
parties in their apartments. The applicant stdtatihe started shouting at the Inspector that
this was ridiculous, and the Inspector respondesidyyng that if he did not calm down that
they would lock him in a cell to calm him down. érapplicant stated this was the answer
that they received from the Ombudsman report.

The Tribunal asked the applicant what he believedldvhappen to him if he returned to
Lithuania and why. The applicant stated that tgsjral attacks on he and his wife, the
burning of the front door of his apartment andttireatening phone calls drove him to
attempt suicide. The applicant further stated ingthas changed in Lithuania, “The people
are the same, the police are the same, and themgoegst is the same.”

The Tribunal asked the applicant if he returnetitiouania whether he intended on pursing a
relationship with both men and women. The applistated that this is who he is, this is his
life, this is his moral situation, to pursue redatships with men is important to him. The
applicant stated that if he went back to Lithuahmwould pursue sex with men as well as
women to feel personally satisfied. The applicdated that he needed to do this in order to
be satisfied.

The Tribunal, noting that the applicant had beeAustralia since November 2010 and
having adapted to life in an English speaking couand also noting that the applicant and
his wife spoke, read, and wrote English asked pipdiGant why he could not relocate in
Europe perhaps to the United Kingdom or Irelanegithat he had the capacity to settle in
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any European Union country. The Tribunal notinaf tihe applicant had already been in
Australia since November 2010 and had adaptedetanlian English speaking country. The
Tribunal noted that both the applicant and his wifeke, read and wrote English, were both
educated and asked why they could not relocateet®hited Kingdom or Ireland, and that
those countries had much more liberal attituddsotaosexuality and bisexuality, and also
offered effective State protection. The applicstated that his wife made arrangements for
him to come to Australia as the holder of a Visitiza in November 2010 because of his
poor mental health and the depression that he wierisg as a result of his circumstances in
Lithuania. He advised that his wife had done regeabout Australia, and had heard that it
was a very liberal and accepting country where akyboth heterosexuality, bisexuality
and homosexuality, were tolerated. The applictatied his wife also believed that the
change of environment and getting a long way away fLithuania would help his mental
health.

The Tribunal asked the applicant where his babyleas, and he advised in Dublin, Ireland.
He advised that his wife went to Ireland in Ap@1® because she was heavily pregnant and
traumatised by the threatening phone calls thaapipdicant and she had been receiving, and
because she had Lithuanian friends resident iaricel The applicant stated that his wife
predominantly travelled there for safety reasofise applicant stated that whilst she was in
Ireland that he and his wife communicated via Skypéhe computer. He advised that
mistakenly one night he told his wife that the frdoor of their apartment had been burnt
and this caused her a lot of stress, and that higihtvaters broke and she went into
premature labour, and the baby was delivered larickat seven and a half months. The
applicant stated the baby was born weighing twogkams and 600 grams, and that after the
baby was born she stayed for one week in Irelamdi tlzen returned to Lithuania.

The Tribunal took evidence from the applicant’senifShe advised that her name was [name
deleted: s.431(2)], and that she was born in Litfeuan [date deleted: s.431(2)].

The Tribunal asked the witness when she first metiasband, and she advised in 2008.
The Tribunal asked where, and she advised in adatsde Vilnius in a place called Trakai.
The Tribunal asked when the relationship commenaed she advised in 2008. The
Tribunal asked the witness when she was marrietisha advised [on a date in] January
2010. The Tribunal asked the witness about thedimgd and she advised that she and her
husband were married in a civil wedding ceremony, laoth sets of parents attended along
with her sister and brother-in-law, and her hustmedter and brother-in-law.

The Tribunal asked the witness where her child beas, and she advised in Ireland in the
seventh month of pregnancy. She advised thatratelled to Ireland at this time because of
the ongoing threatening phone calls that she antidsband were receiving, and because of
the threats of persecution. The witness statddsti@thought it was dangerous to stay in
Lithuania and that as she had a friend in Ireldrelculd stay with for a few weeks. The
Tribunal asked the witness how her child came tbdye in Ireland, and she advised that her
child was born prematurely on [date deleted: s.231(The Tribunal asked whether there
was any reason for the premature labour, and ttreegs stated she was under a lot of stress
leading up to the birth of her child because ofttireatening phone calls, and what had been
happening to her and her husband in Lithuania. g8lvesed the day before she went into
labour, she and her husband had been speakingype &kd her husband had told her that
the front door of their apartment had been burmirdoThe witness stated that she was very
stressed and upset as a result of this eventhamdiér waters broke a few hours after this
video-conference, and the child was born premature.
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The Tribunal asked the applicant whether she limddeland for an extended period, and she
advised only three weeks. The Tribunal asked athmuinedical care that she received in
that country, and she advised that it was goodtawbad.

The Tribunal asked the witness about her husbawdidemic background, and she advised
that he completed a [degree].

The Tribunal asked the witness about her husbamaork history, and she advised that prior
to him coming to Australia he was self-employedhia information technology industry.

The Tribunal asked the witness what other coungiesand her husband had lived in prior to
their arrival in Australia for any significant ped of time, and she advised no other country
besides Australia.

The Tribunal asked the witness how she and heramasand child had been surviving
financially in Australia since their arrival in thcountry. She advised that her husband was
working now, that he got a Work visa in around Meoc April 2011. She stated that prior to
that the family was surviving on savings and mothay her parents had provided.

The Tribunal asked the withess about her formalifigations, and she advised that she had
a [degree] in Lithuania. The Tribunal asked thenegs whether this was like a physical
education degree, and she advised it was a ddwefletails deleted: s.431(2)].

The Tribunal asked the witness about her husbaetiionships prior to the marriage. The
witness advised that her husband had relationshithe past with both men and women.
The witness added that she had relationships with imen and women.

The Tribunal asked the witness whether there wayectybs in Vilnius, and she advised that
there were and that she went to them on a couglenes, however, she met lesbian partners
at parties, not at gay clubs. The Tribunal askedaitness whether there were many gay
clubs in Vilnius, and she advised not too many, thatl she was not interested in clubs.

The Tribunal asked the witness whether her maedationship was an open one. The
witness advised that she believed that honestyemsimportant in a relationship. She
stated that she and her husband loved and truatddather implicitly. She advised that their
relationship was built on understanding. She aiithat in the past she had relationships
with women and that she enjoyed these relationships that her husband had relationships
with men and he enjoyed these relationships. 8hised that she and her husband were
honest about this facet of their sex lives, and ith&aithuania they were monogamous
towards one another in terms of a heterosexuaiagakhip, but pursued homosexual
relationships outside the marriage.

The Tribunal asked the witness whether she antidliyand had engaged in an open
relationship since they had been in Australia, thiedwitness stated that they had not. She
advised that the sole purpose for her obtainings#édr visa for her husband to come to
Australia was because he had been chronically depdeand had attempted suicide in
Lithuania in August 2010. She advised that hebhnd was still very depressed when he
came to Australia and that she saw the completegehaf environment as a way of getting
him better. She advised that her husband wagdadtitig anti-depressant medication, and had
been overseen by a medical practitioner in Austnalth regard to this. She advised that the
medication that her husband was on in Australialiesh closely matched to the one he was
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taking in Lithuania. She advised because of heband’s mental health issues, that this was
a primary focus and concern, and that they didonosue open relationships because of her
husband’s volatile health, and the need for h@réowide support to her husband.

The Tribunal asked the witness when her husbandeat®n. She advised that this occurred
in May 2010. She advised that one evening herdngshad gone to the local shops to buy
some groceries. She advised that on his way l@ok snen shouted his name and he was
approached and beaten in the face, and as a sestdined a bloody nose. She advised that
when her husband was on the ground he was kickednder of times, and that an old man
helped him off the ground and helped him to retwwme to their apartment. The witness
stated that the event was really awful. The Trddw@asked the witness what she did, and she
advised that she washed her husband’s face, sldetéricalm him down, she wanted to take
him to the hospital, she called an ambulance wkedker lots of questions about her
husband’s physical state and determined that heatideed an ambulance, however, stated
that if she was worried she should take him tdnibepital for assessment. They also spoke
to her husband, and determined that he was okhg. Tfibunal asked the witness whether
the police were involved, and she advised thahheband wrote a statement the next
morning which they took to the police station, widlgard to the incident, and that they kept
ringing the police for information around any psiinvestigation of this crime. She
advised that the last time her husband calledptiiee advised that there was no
investigation because there was no evidence arthncrime, other than her husband’s
injuries.

The Tribunal asked the witness when she was be&bka.advised that she was beaten [in]
June 2010. The Tribunal asked the withess whatdregrl. She advised that she was
walking back from a friend’s place and that a pergmbbed her in the staircase of her
apartment block, they called her by saying “hebil@s’, they hit her in the face around the
nose and as a result she hit her head on a wa#.applicant stated that during the beating
she was called “dirty lesbian”. The witness stdted she was crying, and asked the
perpetrators to stop beating her. The witnessdtitat she walked up the stairs, that she was
crying, she could not speak, and that her husbandrbe extremely distressed because of
what had happened. She advised that her husbasitedaer face, and when she calmed
down they went to the hospital so that she couldiezked. They went to the hospital
because they wanted her injuries documented socthy go to the police and tell the police
what happened. The witness stated that upon attgttte police station, the police told her
that they would conduct an investigation, but tb&l/nothing, they just accepted the
statement and that was it. The applicant statetfiere were witnesses to this crime and the
police did not pursue the witnesses.

The Tribunal asked the witness whether she didnamytbecause of the police inaction. She
advised that a social worker came to her housdhaedtened to remove the child, accusing
the witness and her husband of having wild pagresleading an immoral life. The witness
stated that she called a friend about the approfttte social worker and asked where she
could get help. The friend advised her to go ®mHuman Rights Ombudsman in Lithuania,
and she wrote two letters to them. The witnegedttnat they did nothing, she got no formal
response, however, a week later after sendingettex ko the Ombudsman, they received a
telephone call from the police. She advised thatand her husband were heartened by this
call, that finally an investigation may be undedakbut when they went to the police, they
were told that there had been more complaints atlmitind her husband engaging in wild
parties and living an immoral life. The witnesatetl that they refuted this, saying that they
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did not have wild parties and were not living ammoral life, and were caring for their young
baby at that point in time.

The Tribunal asked the witness when her husbaecated suicide. She advised [in]
August 2010. She advised that her husband wasdegmessed at this point of time, and that
he drank a large amount of vodka and took slegpilley and she found him unconscious.
The Tribunal asked whether he was blue in colaudl, tae witness stated that her husband
was very pale. She called an ambulance, she dittihthem that he tried to suicide because
she wanted to protect the family, and was concetim&gidVWelfare would take the child away.

The Tribunal asked the witness about her husbamelssite and blogging activities. She
advised that he created a blog on a website chMetbsite 1Error! Hyperlink reference

not valid. in February 2010. She advised that this websate avsite where you could blog
and set-up web pages, and could post your opirsindspeak to people in other countries
about your views and opinions. She advised tretwbbpage that her husband established
was called “[Group A]” The Tribunal asked the veiss what the objectives of the website
were, and she advised it was encouraging peopiectéreely and to communicate that
people could have a family but they could also perdsomosexual relationships if they so
desired. She advised that she and her husbaraditablout their open lifestyle on the
webpage, and talked about the threatening photearad beatings that they had experienced
as a result of their lifestyle. She advised tiat @nd her husband also talked about the police
inaction in relation to their ill-treatment. Shdvased that because of ongoing threats, her
husband decided to close the webpage down in Juif@ 2

The Tribunal advised the witness and the applit@aitit had to make a determination that
the applicant had a well-founded fear of perseoufiw a Convention based reason if he was
to return to Lithuania. The Tribunal advised tipplecant and the witness that the Tribunal
needed to find that the applicant would face tleas@cution now and in the reasonably
foreseeable future, and that there was a real ehainthat persecution occurring. The
Tribunal stated that based on the evidence atriggaroth the applicant and witness had
given a consistent account with regard to theinta The Tribunal advised that it needed to
make a determination that there was no effectia¢eSirotection available to the applicant in
Lithuania, and that an additional considerationtfar Tribunal was, given the fact that
Lithuania was a member of the European Union, tifeufial needed to determine whether
the applicant and the witness could relocate taremgart of Europe, and live their lifestyle
without fear of recrimination and with effectiveaBt protection against any potential
recrimination.

The Tribunal asked the witness why she and herdngsbould not relocate to another part of
Europe. The witness stated that it was her detisioher husband to come to Australia.

She advised that she was very worried about hdyamats depression and mental health
issues. She advised that she spoke to a Psyshiattiithuania about her husband’s suicide
attempt, and the Psychiatrist suggested that thegled to go to a country far away, to enable
her husband to get better. The witness statedttgatead about Australia on the internet,
that Australia was a very liberal country that wasrant towards homosexuals and
bisexuals, and that she believed that it would bea idea to get a long way away from
Europe.

The Tribunal asked the witness why she and herangsbould not relocate to Ireland, given
that she had friends in Ireland, and given thatchdd had been born there. She advised
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because it was close to Lithuania and that there wrany Lithuanians living in Ireland, and
they wanted to be away from Lithuania and its intzetbs.

The Tribunal asked the applicant about the antrelgants that he was currently taking, and
he advised that he had them on his person, andipedca packet of Celepram. He advised
that he had been on these anti-depressants inaliadtr the last six months and that he was
feeling better on medication, and that he had lozeanti-depressant medication in Lithuania
prior to his departure to Australia. He adviseat s a result of the medication that he was
taking, he was looking at his life from a differemtgle. The applicant stated that his mental
health was improving and that he was feeling better

The Tribunal asked the applicant why he and hig wifuld not relocate to another part of
Europe, and the applicant stated that he did nat tearemain in Europe close to Lithuania,
and wanted to be away from Lithuania because of Wae transpired in that country.

The Tribunal asked the applicant whether thereamgshing with regard to his fears of
persecution that he had not had an opportunitysicuds with the Tribunal at hearing. The
applicant stated that it was important to live iimnege country where he could be protected,
and he did not feel this in Lithuania.

The Tribunal once again noted that the applicadtras wife both spoke, read and wrote
English, both had professional qualifications, aslled the applicant why he and his wife
could not relocate to the United Kingdom. The ajapit stated that in November 2010 when
he came to Australia, there were phone calls t@aiients’ house with regard to his activities
and his website. The applicant stated that he deldve fear of ongoing persecution if he
returned to Lithuania because of his bisexualityl he views that had been espoused on his
website between February 2010 and the website lmésgd down in June 2010.

The Tribunal asked the applicant whether he waatgdadditional time to respond to the
issues about effective state protection availabl&éé applicant and his family in the United
Kingdom or Ireland. The applicant advised thatoeild like to make further submissions
around these issues and it was agreed that thieapptould have a two week period to do
so.

The applicant provided a response to the Tribuatddi[in] July 2011 the response is
replicated in full below:

During the course of the hearing you said thatoitil be good if we provided some
further information. As far as we understood youeumostly interested in our
decision to come to Australia rather to traveltioeo countries such as UK or Ireland.
You said that UK and Ireland are democratic coestrihat the rights of sexual
minorities are respected there and that we woulgrbeided with effective

protection there.

| am totally agree with you. | was and am of thewihat any country which are
signatories of the UN Convection are obliged tovjate refugees with effective
protection. That's why we believe there is no défee in that sense between
Australia and UK.

I wish you to understand, however, that it was rhe decided, in the first place, that
[Applicant 1] should go to Australia rather tharat&uropean countrithe reasons
are:



[Applicant 1] had a very acute depression whichttedis attempt to commit suicide.
The fact that [Applicant 1] tried to end his owfelindicates how severe that
depression was. | was told that medications andhudggical counseling
(psychotherapy) would be very effective. However|Applicant 1] tried to commit
suicide he could be referred to a hospital (a metitdac). | decided not to seek
psychological counseling, because if [Applicantvils admitted in a mental clinic the
fact could be regarded as another evidence obhig {nability to raise our child (we
would be regarded not only as homosexuals who Wwéd parties”, destroyed "moral
values", are threats to a child's well-being, btt.also as mentally ill persons).

| decided to go another way. | was aware that abeurof antidepressant medications
were available to treat depression. | was also @weat if | managed to look after

him properly, to arouse his interest in life bykiagy about our child, etc. he would
recover. | did my best to look after [Applicant hfhwever, his health had not
improved. He was indifferent to almost everythiHg. could be lying on the sofa for
10 hours staring at the ceiling without eating Bnking.

Then | came up with an idea to change the coutiteyatmosphere of hatred, the
source of all our "problems”. For me the main issas not only "where to go" but
rather "where he would survive".

The essence of what | am trying to say is thafApplicant 1] it did not really matter
whether the country was safe in terms of securityleether he would be provided
with effective protection (Remember, he did noecalout his life at all. He tried to
commit suicide). | choose Australia because | selgebelieved that in Australia his
mental state would improve.

First of all | heard that Australians were regardetbng the kindest, most tolerant
people in the world. Furthermore | found in theemiet that Australians are the most
tolerant in migrants, ethnic monitories and gays l@sbians (after Canadians). We
heard about Sydney Gay & Lesbian Mardi Gras, wiiatonsidered to be one of the
most prominent gays and lesbians parade in thedworl

As you understand | had to learn a lot about combatevere depression, | was
aware that the most effective way was to totallgrae environment (in which the
depression was caused). | purposely choose Austrationly because of the above
mentioned reasons but also due to a season fegpplicant 1] was supposed to
leave Lithuania in October-November. It is knowatthpring effects on mental
health extremely well. Spring is a time of renevm&w beginnings, a 'fresh start.
Spring has a wonderful effect on human's mentdtthdabelieve that was the main
reason why [Applicant 1]'s mental state improvedisamatically here in Australia.

Autumn, however, has a very negative effect. Whaild happen if [Applicant 1], as
you suggested, traveled to UK or Ireland in NoverBWould his mental state
improve there? Given the severity of his depreskigauld say that his mental state
would even worsen.

Furthermore, even though gays and lesbians ardedrid get marry in some EU
countries, the general attitude to homosexualsanynicU countries remains quite
bad.

I have read the report callBHomophobia, transphobia and discrimination on

grounds of sexual orientation and gender identity gnder identity" published in
2010. This report reveals certain important trandlation to the rights of LGBT
persons across the EU. There were some worryingla@wents in legislation and



practices have been noted. On many issues theeneman lack of clarity and
uniformity to the detriment of LGBT rights.

I would also like to refer to article calléBlomophobia damaging lives across

Europe”. According to the document "Homophobia is damagiegpbe's health and
careers across Europe and the problem may be wWaseeported because victims
are scared to draw attention to themselves fordearbacklash, an EU study said".

Before coming to Australia | visited a number ofuims and read many "opinions"
about incidents of homophobia and hate crimes aghmmosexuals in Europe.
According, for example, tbAsk” (Is Europe really that much less homophobic

that America?), the UK and France have had risimgjdents of hate crimes against
homosexuals, which probably stems from the fa¢ttbigse two countries have rising
socio-economic problems.

Finally 1 wish to mention the repdiflomophobic and transphobic violence must

be stopped"written by Thomas Hanunarberg, Council of Europen@issioner for
Human Right in July 2011. Mr. Hammarberg said gediceful Pride demonstration
in Croatia, was brutally attacked by thousandsoafigans. He said that this was not
the first time a demonstration against homophobateansphobia has suffered
assaults and threats from extremists. He saidthulnia, in 2010, the authorities had
to mobilise a large police contingent to shield Badtic Pride March from violent
attackers.

Mr. Hammarberg said: "the continued need for maspolice protection however is
very negative. It is high time for European poldits to seriously tackle the
phenomena of homophobia and transphobia, andrtia@icauses. The first step is to
recognise that the problem is serious and thaesyaic action is needed to promote
awareness at all levels of society. Then thera igrgent need to counter all
tendencies of discrimination against this groupedple - also in official human
rights and equality policies".

The inference | wish you to draw from the mentioabdve information is
this:

I am not saying that gays and lesbians are legaltgecuted in EU countries. | am
not saying that police in most EU countries willlb®ble to protect us or provide
effective protection from persecutors. All | amitiy to say - my husband and |
suffered persecution from the hands of some Littawreswho hated our way of life,
our opinions regarding family values and so on.fééeed that we could loose our
child because "our way of life" apparently contcaeldl the'Law on the Protection of
Minors ". I believe thabur child was used as an excuse to limit our rigistsvell as
the right of LGBT people in Lithuania. The threatdeprive us of our child was the
last "stroll to brake the camel's back". My husbdadpen himself in such a severe
depression which nearly cost his life. TherefoasK you - before making any
decision please take into account my husband'sahstiate. Namely due to his
severe illness a decision to travel to Australig Wwarn. My husband's revival did not
depend on effective protection but on a degreeeople's tolerance, climate, season
and distance from a country we had been suffering.

According to "List of countries by suicide rate'afd from the World Health
Organization) Lithuania's position is No. 1.

(http://en.wikipedia.orglwiki/Listof countriesby.suiciderate)
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It does not surprise me. Despite of governmenfitstsftowards implementation of
"moral family values" people are very indifferentliithuania.

COUNTRY INFORMATION

In the March 2007 article “The Social Situation €Ceming Homophobia and Discrimination
on Grounds of Sexual Orientation in Lithuania’ coissioned by the Danish Institute for
Social Research the following findings were made.

Persons

[1]. Until recently, the LGBT community and orgaati®@ns were invisible
in public life in Lithuania. The year 2007 was aning point, with
attempts to ban public LGBT events accumulatingsim®rable media
attention.

[2]. The Lithuanian Law on Equal Treatment from 2@o@vers
discrimination on the ground of sexual orientatia only on the
labour market, but also in access to goods andcssrand education.
TheEqual Opportunities Ombudspersalso covers discrimination on
grounds of sexual orientation. But still, LGBT pams do not have
access to several rights, including partnershipsaatoption, and it
has proven difficult to obtain permission for LGRTtivities in

public.

[3]. Existing research on LGBT issues is limitedt the latest surveys
show that although attitudes toward homosexuals hawved in a
positive direction in recent years, about halfgbeulation regards
homosexuality as an illness. Qualitative reseandicates that most
LGBT persons in Lithuania do not disclose theirusdorientation at
work. However, those who are open say they oft@eiance verbal
violence and ridicule. Problems regarding accegmtmls and
services have also been identified.

B. The Collection of Data

[4]. The material for this report has been collddtem four sources:
* A legal country report carried out for this stualy

Edita Ziobiene, director of tHathuanian Centre for

Human Rights

« A sociological country report carried out forghi

study reviewing available data on the situation

concerning homophobia and discrimination on

grounds of sexual orientation by Dr. Arturas

Tereskinas, associate professor of sociology, \{gtau

Magnus University.

« Data collected through an online questionnairg se

out to stakeholders in Lithuania.

1E. Ziobiene (2008).egal Study on Homophobia and Discrimination on @rds of Sexual
Orientation in, LithuaniaFRALEX.

2A. Tereskinas (2008 he situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.
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* Data collected through interviews held in Lithizan

with The Lithuanian Gay LeagyeGL), The Ministry

of Social AffairandThe Office of the Equal

Opportunities Ombudsperson



[5]. The sociological researchers stated the falgw'More
comprehensive research on LGBT persons in Lithuaagstarted
only in 2006. Previously there were only very fewicées on the
issue. The field of gay and lesbian studies an@gsieidies remain
under-researched. Very few scholars work in thakifi 3

C. Key Findings
C.1. Attitudes Toward LGBT persons

[6]. The latest surveys on attitudes toward homoakty in Lithuania
demonstrate development toward a more acceptirigtgpc
particularly in the acknowledgment of human rigfloisLGBT
persons.Sixty-five per cent of Lithuanians agreed that hemaals
should have same opportunities in the labour makéteterosexuals,
and 42 per cent agreed that the law should defermbsexuals from
workplace discrimination. Prevailing attitudes, fewer, remain
homophobic. Forty-seven per cent of the Lithuapiapulation
thought that homosexuality is an illness and tladsexuals should
be treated medically. Sixty-two per cent would lilat to belong to
any organization with homosexual members.

[7]. Further surveys examining acceptance andidtg toward
homosexuality were carried out on a European liev2008 and
2006.

[8]. The 2008 urobarometeasked, 'How would you personally feel
about having a homosexual (gay man or lesbian wpama
neighbour?' (1 meaning 'very uncomfortable' andng&@ning ‘very
comfortable"). The figure in Lithuania was 6.1,wétn EU average of
7.9. Romania was the lowest with 4.8.

[9]. In the 2006Eurobarometerattitudes toward same-sex marriage were
examined in every Member State. Forty-two per oéU citizens

agreed that such marriages should be allowed thautd=urope; the

figure was 17 per cent in Lithuania (Netherlandsed the highest

with 82 per cent and Romania the lowest with 11geeit). With

regard to adoption, the level of acceptance deessiashe EU and in
Lithuania. Thirty-one per cent of Europeans fedttthomosexual

couples should be allowed to adopt children througlEEurope; in

3A. Tereskinas (2008)he situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.

4A. Tereskinas (2008)he situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.

s European Commission (2008pecial Eurobarometer 296. Discrimination in the@ean
Union: Perceptions, Experiences and Attitudgsgpter 9.
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Lithuania the figure was 12 per cent (Netherlarwsed highest with

69 per cent and Poland and Malta the lowest witler7centks

C.2. Criminal Law - Hate Crime

[10]. Article 170 of the Criminal Code prohibitscitement of hate against
certain groups: ‘A person who, by making publidestaents orally, in
writing or by using the public media, ridicules pegsses contempt

of, urges hatred toward or encourages discriminaigainst a group

of residents or against a specific person, on atawiLhis or her sex,
sexual orientationrace, nationality, language, ethnicity, sociatiss,



faith, religion or beliefs, shall be punished wi#) a fine, (b)

detention or (c) imprisonment for up to 3 yeajsmphasis added]

[11]. The Law on the Provision of Information tetRublic prohibits the
publishing of information which instigates war, feat or scorn;
instigates discrimination, violence, harsh treatnaéra group of

people or a person belonging to it on the basgeafiersexual
orientation race, nationality, language, origins, socialugateligion,
beliefs or standpoints (Article 19).

[12]. Statistics on hate crime are poor, partly tuthe fact that motivation
(homophobic or any other) is not included in the-pial statistical

cards used by the polie@hus, homophobia is invisible in crime
statistics.

[13]. Homophobic motivation is not considered agragating
circumstance by the Criminal Code of the RepuHiicithuaniaio
Thus, the legal system does not take it into accoun

[14]. At least one case of violence against perbased on sexual
orientationiwas publicised by the mediaAnd, following
investigations by the Ombudsperson, a case hasliveaght to trial
against websites inciting hatred of LGBT persor®er€ are no

official statistics on the matter, however.

s Eurobarometer 66 (2006), available at:
http://ec.europa.eu/public_opinion/archives/eb/ébit66_en.pdf, pp. 43-46.

7Lithuania / Lietuvos Respublikos BaudZiamojo kodegatvirtinimo ir isigaliojimo

istatymas. BaudZiamasis Kodeksas. Official Pulibeca¥alstyb_s Zinios, 2000, Nr. 89-2741.
Available in Lithuanian alttp://www3.Irs.It/pls/inter3/dokpaieska.showdoq [®1=314141
(2008.02.14)

sLithuania / Lietuvos Respublikos Visuomen_s infoumzo pakeitimo istatymas. Official
Publication Valstyb_s Zinios, 2006, Nr. 82-3254 aflable in English at
http://www3.Irs.It/pls/inter3/dokpaieska.showdoq |1®1=2863822008.02.14).
9Nusikalstamumo prevencijos Lietuvoje centras, i&itenio tyrimo statistin_s kortel_s,
Available in Lithuanian at http://www.nplc.It/stetrt/kort.htm (2008.02.14).

10Atrticle 60 of the Criminal Code of the Republiclathuania.

11 The case is explained in more detail under settisplum and subsidiary protection’ of this
report.

12N/A, ‘Spaudos apZvalga: cec_nai pab_g_liu centrgéaipolitinio prieglobscio norinti g_ju’, in
ZEBRA, Available in Lithuanian atttp://www.zebra.lt/naujienos/politika/108444
(2008.02.14)
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[15]. Although the legal norms of the Penal Codeiarplace, their
practical implementation is difficult to assessimgodata can be
extracted from two studies carried out in 2002 2006. A small
survey of LGBT persons conducted by thignuanian Gay League
(LGL) in 2002 demonstrated that one in four resgonsl (27 per
cent) was a victim of at least one hate crime dusekual
orientatioms Qualitative research (42 interviews with LGBT persp
carried out within the framework of the EQUAL prcieOpen and
Safe at Work’ revealed that some LGBT persons emeoed hate
speech in their everyday lives. In most cases, digtyot receive
adequate support from judicial authorities.

C.3. Freedom of Assembly

[16]. Until recently, the LGBT community and orgsaiions were invisible
in the public sphere in Lithuania. However, 200&waurning point
in this respect.



[17]. The first attempt to organise a public LGB#est took place in May
2007. The Vilnius municipal administration refugedssue

permission, stating that due to ‘objective inforimatreceived from

the police, there was a great possibility of violprotests and
demonstrations, and that law enforcement instiistwere not able to
ensure public safety and order for the event. €gality of the
municipality’s decision was not challenged in caurt

[18]. The second attempt to organise the same@UBBT event took
place in October 2007, but again authorisation deased. An LGBT
organisation submitted a complaint regarding teisiglon to the
court. The court of first instance as well as thertof second
instance rejected the complaint.

[19]. However, the interpretation of certain prasiss of the Law on
Assemblies by the municipality and approval by baahrts raised
concerns whether public LGBT events could be swstakyg held in
the future. The interpretation of the law by cowtshe first and
second instance raised further concerns regardiveghsr their
decision was in accordance with international hunigimts standards.
An LGBT organisation is planning to challenge tlegidion of the
national courts at international level and submitpplication to the
European Court of Human Rights.

[20]. In May, 2007 thé.ithuanian Gay Leagu@.GL), while implementing
the EQUAL project ‘Open and Safe at Work’, plantetaunch an

advertising campaign. Statements like ‘A lesbiamwark at school’,
1zLithuanian Gay League (2008gxual Orientation Discrimination in Lithuania, k& and
Estonia.

14E. Ziobiene (2008).egal Study on Homophobia and Discrimination on @rs of Sexual
Orientation in LithuaniaFRALEX.

15E. Ziobiene (2008).egal Study on Homophobia and Discrimination on @ws of Sexual
Orientation in LithuaniaFRALEX.

16 E. Ziobiene (2008)egal Study on Homophobia and Discrimination on @ws of Sexual
Orientation in LithuaniaFRALEX.
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‘A gay man can work as a police officer’ were pladro be placed
on trolleybuses in the cities of Vilnius and KaurBise initiative
failed due to opposition by the municipalities otlocities as well as
drivers and the company running the busses. N¢ éggaments were
made in order to justify this opposition. The baugnof the campaign
was not challenged in court.

C.4. Family and Other Social Issues

[21]. According to the law, LGBT persons have rghtito marriage,
partnership or adoption of children. Lithuanian lstates that only
heterosexual couples can marry. Without the righegister marriage
or partnership, LGBT persons experience discrinonatelated to
social benefits of marriage or partnership. Theyncd inherit their
partners’ property or adopt children. They are alsable to get social
benefits reserved for poor families or an insuragisbursement in
case of their partners’ deaith.

[22]. Furthermore, LGBT partners (either EU citigear third-country
nationals) cannot benefit from freedom of movenwerthe residence
of their partner in Lithuania, even if they are re or under a

registered partnership in another Member Staterelhave not been



any cases of LGBT persons seeking to obtain reselgnLithuania
or benefit from the freedom of movement in any fasm

[23]. There is very little discussion about same{s@rriage in Lithuania.
In the 2006 representative survey ‘Discriminatiogefst Various
Social Groups in Lithuania’, 67 per cent of Lithisars were opposed

to same-sex marriage (21 per cent of respondents uvelecided and
only 12 per cent were in favour). Similarly, 70 pent of Lithuanian
respondents were against LGBT adoption (18 perwerg undecided
and 12 per cent were in favous).

[24]. The treatment of LGBT persons within familissanother important
issue. Research demonstrates that a large prapoiftiocGBT persons
hide their sexual orientation from their parentd ather family
members. According to a 2007 online survey of 46BI persons,

47 per cent reported that none of their family meratiknew about

their sexuality

17Field trip meeting withLithuanian Gay Leaguandthe Equal Opportunities Ombudsperson
(Lithuania 13 March and 14 March 2008).

18J. Samuolyt_ (2007) ‘LGBT teisiu apsauga ir igyvieimdas’ [Protection and Implementation
of LGBT People’s Rights], in Zdanevicius, Arnas,,&ematomi pilieiai: apie

homofobigir homoseksuali Zzmonu diskriminacip Lietuvoje[Invisible Citizens:

About Homophobia and Discrimination Against HomasaxPeople in

Lithuania]. Kaunas: VDU.

19E. Ziobiene (2008)egal Study on Homophobia and Discrimination on @ws of Sexual
Orientation in LithuaniaFRALEX.

20A. Tereskinas (2008Jhe situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.

21A. Zdanevicius ed. (200 ematomi pilieiai: apie homofobiir homoseksuali Zmonu
diskriminacip Lietuvoje[Invisible Citizens: About Homophobia and

Discrimination against Homosexual People in LithegrKunas: VDU.
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C.5. The Labour Market

[25]. The Law on Equal Treatment, the most impdrtegal act
implementing directive 2000/78/EC (Employment Framik
Directive) in national legislation, failed to trggese the requirements
of the directive in a number of areas:

* The definition of discrimination narrows the seayf equal
treatment so that assumed or associated discriminan the ground
of sexual orientation is not covered;

* The prohibition of victimization does not corresyl to the
requirements set by the Employment Directive pritinidp not only
discrimination against employees who directly éitamplaints, but all
other employees;

* The criteria defining which organisations coutajage in

judicial or administrative procedures by havinggitimate interest
are not set. Thus, legal representation of disadton victims by
associations is impossible;

» Formally, individuals cannot take advantage efshift of the
burden of proof in cases of discrimination on theugd of sexual
orientation in courts.

[26]. Special judicial, administrative or concil@t procedures for cases of
discrimination are not embodied in the Code of Givbcedure or

other procedural laws. Thus, in civil or administra cases victims of
discrimination must rely on general procedures ciitian be difficult

to apply.

[27]. Though the Employment Framework Directivetphbits



discrimination only in the field of employment, peotion against
discrimination on all grounds (including sexualesttiation) in the

Law on Equal Treatment is extended to the scopereohby the Race
Directive (2000/43/EC), with the exception of sbeidvantages and
social protection. Thus, persons are protectechagéiscrimination
on the ground of sexual orientation in the fielflaecess to goods and
services and education.

[28]. The government is aware of improper impleragah of the
Employment framework directive 2000/78/EC and haslenefforts to
change the current situation. An amendment of the &n Equal
Treatment was proposed to the Parliament two tim&807, but the

Parliament has not yet approvedit.

22The section on The Labour Market is based on: &igne (2008).egal Study on

Homophobia and Discrimination on Grounds of Sexdiaéntation in Lithuania,

FRALEX.

23Voting was postponed to the 2008 spring sessidheoParliament. Members of the Lithuanian
Conservative party (Homeland Union) expressed rdtbmophobic remarks

during this latest sitting and suggested that wayst be found how ‘to adapt the

EU law to Christian traditions of Lithuania’. Stegraph of the Parliament sitting
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[29]. The latest draft amendment of the Law on Equeatment eliminates
a significant number of the weaknesses in the numeplementation

of the directivesHowever, it also raises serious concerns for LGBT
organisations. The draft amendment proposes tlésioa of a new

article to the Law on Equal Treatment which woutgand the list of
exceptions to the scope of equal treatment andldzaul

disadvantageous to sexual minorities in practice.

[30]. Any citizen can file a complaint with tt@ffice of Equal
Opportunities Ombudspersabout violations of equal rights.
However, no known official complaints have beeadiby LGBT
persons about discrimination in the labour markieist complaints
regard the area of goods and servises.

[31]. The situation of LGBT persons in the labowarket was mapped by
the project ‘Open and Safe at Work’. The qualiatigsearch shows
that most LGBT persons in Lithuania avoid reveatimgjr orientation

at work because it involves two risks: Coming oughlmhworsen their
relationships with their co-workers and it may emege them to

leave their jobs because of the increased tensidmiscrimination.
Those who are open about their sexual orientaffitam @xperience
indirect discrimination, including derisive jokesdaverbal violences

C.6. Education

[32]. There is little data on education or schaoleelation to LGBT
persons in Lithuania. The conclusionl@L is that LGBT issues are
absent or presented negatively in curricula anda&ihnal material.
Sexuality education is supposed to start in Lithaaischools from the
first grade. However, the information presentegdupils depends on
each teacher. A new curriculum for sexuality edocalas been
under consideration at tihdinistry of Educatiorfor several years.
According to the 2006survey ‘Discrimination AgaiN&rious Social
Groups in Lithuania’, 69 per cent of Lithuaniangeaibto gays and
lesbians working in schools. Thus, in order to @teschools, LGBT
persons are likely to remain closeted.



C.7. Health Service

[33]. Because of the level of homophobia and thabwer of closeted

LGBT persons in Lithuania, it is difficult to de#ime their health

of December 18, 2007. The text in Lithuanian cafooed at
http:/ivww3.Irs.It/pls/inter3/dokpaieska.showdo@ 1®1=311454

24Lithuania / Lygiu galimybiu istatymo pakeitimo isgano projektas XP-23824(2). Available in
Lithuanian at

http:/iwww3.Irs.It/pls/inter3/dokpaieska.showdo@ 1®1=310375&p_query=&p_t
r2=(2008.02.14)

2sField trip meeting withhe Equal Opportunities Ombudsperdgaithuania ,14 March2008).
26A. Tereskinas (2008)he situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.

27A. Tereskinas (2008Jhe situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.
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conditions. There have been no official complabyd GBT persons
about their treatment in the healthcare systeshdtld also be
emphasized that there has been no substantiatchssmducted on
health services and LGBT persons in Lithuania.

[34]. A small, questionnaire-based survey of LGBFgons conducted by
LGL in 2002 indicated that LGBT persons had experienced
mistreatment and discrimination in healthcare ses/i Four per cent

of 185 respondents said healthcare workers dirdaiatbphobic
statements and actions toward them. In one capgmaecologist

refused to treat a lesbian patient because ofitlgarhpetence in

lesbian issues.” However, the majority of responsi€®4 per cent)
concealed their sexual orientation to avoid healthprofessionals’
mistreatment. An additional issue concerns samegyagrers not

being recognised as next of kin.

[35]. According to the statistics of the LithuaniatbS centre, LGBT
persons (overwhelmingly gay men) comprise only alsproportion
of HIV-infected persons. In the National AIDS Pratien and
Control Programme of 2003-2008, LGBT persons wete n
considered a prioritya

C.8. Religion

[36]. Lithuania is predominantly Catholic. Althougiie Church is
separated from the state, it still has a strongevoi public affairs, and
played an active role in the process of draftirgaimendment to the
Law on Equal Treatment (as mentioned in sectiotheriabour
market). High church officials often express negatttitudes and
condemnation for LGBT persons. There are no kncages of
discrimination of LGBT at the level of official Gatlic Church
institutions. Most examples of homophobia can hmébin the
Church officials’ pronouncements on LGBT issues.

C.9. Sports

[37]. There are no openly gay, lesbian, bisexuatasrsgender athletes. The
issue of LGBT persons in sports is invisible, dmeté have been no

debates in this regaeel.

28A. Tereskinas (2008Jhe situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.

29Lithuanian Gay League (2003gxual Orientation Discrimination in Lithuania, & and
Estonia.

30A. Tereskinas (2008Jhe situation concerning homophobia and discrimorabn grounds of



sexual orientation in LithuanjeSociological Country Report.

31A. Tereskinas (2008)he situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.

s2Tereskinas (2008)he situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.

11

C.10. Media

[38]. Several small-scale studies have been coadwnt LGBT persons in
Lithuanian mass media. They show that, while reddyi visible in
Lithuanian media, LGBT persons are constantly stgped and
slandered. The Lithuanian press, TV and Internehoéxacerbate
homophobic and heterosexist definitions of LGBTspess. Although

it cannot be classified as hate speech, much gfiiecourse can be
classified as homophobic or injurious. LGBT persarescategorized
negatively and described as moral degenesates.

[39]. Internet commentaries have become an areartitular concerrnlhe
Equal Opportunities Ombudspersbas initiated several

investigations and cases due to anti-LGBT Web comianiess4

[40]. On a positive note, due to the activitied. bhuanian LGBT activists,
particularlyLGL and its projects, balanced and serious coverage of
LGBT issues has increased in the last five years.

C.11. Asylum and Subsidiary Protection

[41]. There is a lack of sufficient information &GBT asylum seekers and
applications on sexual orientation grounds. Thedanian

immigration authorities have no special guidelidealing with LGBT
asylum seekers or applications regarding persetotiogrounds of

sexual orientation. The 2004 Law on the Legal StafuAliens does

not include sexual orientation as grounds for aiestfor asylum.
Theoretically, a person could submit a requesagytum due to
persecution on the grounds of sexual orientatidmed@nging to a

‘certain social group’ (Article 86 of the Laws.

[42]. In 2007 there has been one known case whkrainian citizen
applied for asylum because he had been persecsiteday man. In
the asylum centre he was beaten and receivedgdHreat other
asylum seekers. He wentliGL for help and left Lithuania due to
safety concerns.

C.12. Family Reunification

[43]. LGBT persons do not have access to familyifeation. Although
marriages registered abroad should be recognisexiding to the
Civil Code of the Republic of Lithuania (Article2b [4]), the

migration department of thdinistry of Interiorconsiders norms of

33A. Treskinas (2007Not Private Enough?’ Homophobic and Injurious Sgieén the
Lithuanian Media Lithuanian Gay League.

saField trip meeting withhe Equal Opportunities Ombudsperdaithuania, 14 March 2008).
35A. Tereskinas (2008)he situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.

36A. Tereskinas (2008Jhe situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.

s7Field trip meeting withLithuanian GaylLeague (Lithuanua 13 March 2008).
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the Civil Code as imperative only and would noiogause same-sex



marriages or partnership registered abroad if @ oasurred.
According to the data of the migration departmérdre were no
cases of LGBT persons requesting a residence pinntiieir foreign
spouse or partner in Lithuania.

C.13. Transgender Issues

[44]. The 2000 Civil Code of the Republic of Littnia for the first time
provided for an individual’s right to change hig/lsex. To realize this
right fully a law on sex change was necessary.prbgct forthe law
on sex change in the Republic of Lithuawes prepared in 2003.
However, it has not yet been considered by theubitiian Parliament
and has not been passed.

[45]. Due to this legal vacuum, persons cannot ghdheir sex by medical
means in Lithuania. National legislation permits thange of

documents in case of gender reassignment (inclutdimghange of

name and sex in the identity documents). Howevhgnaa person

applies to the competent institutions willing taolye his/her

documents due to gender reassignment, the genustiwe personal

code remains legally unchangeadle.

[46]. The discussion about transgender persontedtanly recently in
Lithuania following transgender persons’ complaegginst the state
for the infringements on their rights. In 2007ransgender person
initiated a case against Lithuania in the Europ@anrt of Human
Rights. The Court acknowledged that the Lithuassiate violated the
right to privacy because the Lithuanian Parlianstifithad not passed
the law on sex change.

[47]. Transgender persons remain the least visibtediscussed group
among LGBT persons.

C.14. Multiple Discrimination

[48]. No research on multiple discrimination hagstbeonducted in

Lithuania. The concept of multiple discriminatiaself is relatively

38A. Tereskinas (2008)he situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.

39A. Tereskinas (2008Jhe situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.

40E. Ziobiene (2008).egal Study on Homophobia and Discrimination on @ms of Sexual
Orientation in LithuaniaFRALEX.

41A. Tereskinas (2008Jhe situation concerning homophobia and discrimierabn grounds of
sexual orientation in LithuaniaSociological Country Report.
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unknown to researchers and policy activists. LGBWhie or religious
minorities, youth, elders and disabled persons irenm@examined:

[49]. With regard to LGBT disabled persons, a diggtorganisation
refused to rent office spaceliGL because they did not want LGBT
persons on their premises. That NGOs working witlelogrounds of
discrimination feel that cooperation with LGBT onjgations may
have a negative impact on their work makes it cliffi for LGL to
work with questions of multiple discriminatiasn.

D. Good Practice



[50]. Good practices are described in Annex 1.
42A. Tereskinas (2008)he situation concerning homophobia and discrimorabn grounds of
sexual orientation in LithuanjeSociological Country Report.

43 Field trip meeting with.GL (Lithuania 13March 2008

Information accessed from Wikipedia on 28 July 2@i.1

(www.en.wikipedia.org/wiki/LGBT _rights _in_the_Republic_of _ Ireland) about Lesbian, Gay,
Bi-sexual and Transgender rights in Ireland of \Wwitlee sources have been verified indicates
as follows:

Lesbian, gay, bisexual, and transgender (LGBTpersons inrelandmay face some legal
challenges not experienced by Nno@BT citizens. Both male and female same-sex sexual
activity are legal in the state. Government rectigmiof LGBT rights inlrelandhas
expanded greatly over the past two decades. Hornabgxwas decriminalised in 1993, and
most forms of discrimination based on sexual oagon is now outlawed. Ireland also
forbids incitement to hatred based on sexual catéont.

(No Source added to above since this summary isredvby points and sources below)

A 2008 survey showed that 84% of Irish people supgwil marriage or civil partnerships
for same-sex couples, with 58% supporting full naae rights in registry offices. The
number who believe same-sex couples should ongllbered to have civil partnerships fell
from 33% to 26%.

(SOURCE: ‘Increased support for gay marriage — &r2008, Breakingnews.ie website 31
Marchhttp://www.breakingnews.ie/ireland/mhojojeyauidiccessed 12 August 2011)

A 2011 survey conducted by the Independent revehbgd ‘More than six out of every 10
voters believe same-sex marriages should be resedjbly the State, according to the latest
Irish Independent/Millward Brown Lansdowne survey.’

(SOURCE: Hickey, S. 2011,'More than six in 10 noantvsame-sex marriage legalised’
Independent, 24 Februanytp://www.independent.ie/national-news/electiopgimn-
polls/more-than-six-in-10-now-want-samesex-marritgglised-2554026.htmlAccessed
12 August 2011)

Two, new, current poll information reports weredtexd and provided:
IrishTimesconreported 10 August 2011 that:

‘An Irish Times /Behaviour Attitudes poll in Septber of last year showed just over two-
thirds of people, or 67 per cent, believed gay tesiphould be allowed to marry.’

(SOURCE: Minihan, M. 2011, ‘Authority wants to sg&y marriage’, IrishTimes.com
website 10 August
http://www.irishtimes.com/newspaper/ireland/2011/08.224302180236.htmlAccessed 12
August 2011)

A 6 March 2011 RedC poll referenced by 8uwnday Timeseported 73% were in support of
same sex marriage:



‘Ireland’s leading human rights watchdog, the If@&buncil for Civil Liberties (ICCL) has
welcomed fresh poll evidence of the positive adiisi towards same-sex marriage of the vast
majority of Irish people. The RedC poll for yestyts (6 March 2011punday Timetund

that 73% of all people surveyed agreed that sameagples should be allowed to marry, a
figure which rose to 88% for voters aged betweeariB24; 81% of people in that age group
also considered that same-sex couples should deeadito adopt.’

(SOURCE: ‘Same-Sex Marriage Poll Bolsters Casé&fgfiorm says ICCL’ 2011, Irish
Council for Civil Liberties website, 7 Mardtttp://www.iccl.ie/news/2011/03/07/same-sex-
marriage-poll-bolsters-case-for-reform-says-icchht Accessed 12 August 2011)

In July 2010, théail (House of ‘Representatives) and Beanagassed th€ivil
Partnership and Certain Rights and Obligationsalfabitants Act 201,0recognising civil
partnerships between same-sex couples. The Bilepaall stages in the Dail, without the
need for a vote, and by a margin of 48 votes to théSeanadSenate).The bill was
supported by all parties, although individual poiéns have criticised the legislation.

(SOURCE: ‘Civil partnership bill backed by Irishlgizians’ 2010,BBC, 1 July
http://www.bbc.co.uk/news/10484404ccessed 12 August 2011)

Since the Civil Partnership legislation has bedly fnacted and implemented from the start
of 2011" gay and lesbian couples have been able to regisiemelationship before a
registrar®’

(Source: ‘Civil unions will have to wait until 201 The Post.ie website, 11 July
http://www.thepost.ie/news/ireland/civil-unions-ilave-to-wait-until-2011-50437.htral
Accessed 12 August 2011)

The bill was signed by Presideviry McAleeseon 19 July 201! The Minister for Justice
signed the commencement order for the act on 2&imker 2010. The law then came into
force on 1 January 2011. Due to the three monthinvggperiod for all civil ceremonies in
Ireland it had been expected that the first CiaittRership ceremonies would take place in
April.® However, the legislation does provide a mecharfitsrexemptions to be sought
through the courts, and the first partnership, Whias between two men, was registered on 7
February 201%! The first publicly celebrated Irish civil partnbig under the Act took place
on 5 April 2011, in Dublid*”!

(SOURCE: ‘Partnership laws come into force’ 20Xihl Times, 1 January
http://www.irishtimes.com/newspaper/breaking/2010/D0breaking25.htmd Accessed 12
August 2011 &

(SOURCE : Ryan, F. 2009, Civil Partnership: Youre@ions Answered — A Comprehensive
Analysis of the Civil Partnership Bill, Gay + Leahi Equality Network website
http://www.glen.ie/attachments/9113b85a-dc19-4968k1248793f123b.PDFAccessed 12
August 2011)

(AND THE FOLLOWING SOURCE PROVIDES CHRONOLOGY OF GRIGHTS
PROGRESSION 2000 — TO 2009: Source: ‘GLEN Camptoghegal Recognition of
Same-sex Relationships and Families: A Chronoldd$ey Events’ 2009, Gay + Lesbian
Equality Network websitéhttp://www.glen.ie/attachments/196e99a3-e278-463:88
8260e91766e4.PDFAccessed 12 August 2011)



(SOURCE: ‘Civil Partnership’ 2011, Gay + Lesbianuality Network website
http://glen2010.glen.ie/page.aspx?contentid=672&waivil_partnership Accessed 12
August 2011)

Law regarding same-sex sexual activity

Same-sex sexual activity was decriminalised in 1998 was the result of a campaign by
SenatoDavid Norrisand theCampaign for Homosexual Law Refomrhich led to a ruling
in 1988 that Irish laws prohibiting homosexual @tts were in contravention of the
European Convention on Human Rightee Campaign for Homosexual Law Reform was
founded in the 1970s to fight for the decrimindiisa of homosexuality, its founding
members including Senator Norris and current anthéoPresident of Irelantary
McAleeseandMary RobinsonPrior to 1993 certain laws dating from the nieetld century
rendered homosexual acts illegal. The relevanslatpn was the 1861 Offences Against the
Person Act, and the 18&%iminal Law (Amendment) A¢tboth enacted by tHearliament of
the United Kingdonbefore Irish independence, and having been repéaléngland and
Wales in 1967, Scotland in 1980 and Northern Irelizn1982.

In 1983 David Norris took a case to thepreme Courseeking to challenge the
constitutionality of these laws but was unsuccdssiuts judgement (delivered by a 3-2
majority) the court referred to the "Christian ateimocratic nature of the Irish State" and
argued that criminalisation served public healtti #e institution of marriage.

In 1988 Norris took a case to tReropean Court of Human Rights argue that Irish law
was incompatible with the European Convention omB Rights. The court, in the case of
Norris v. Irelangi** ruled that the criminalisation of homosexualitytiie Republic violated
Article 8 of the Convention, which guarantees figatrto privacy in personal affairs. The
Oireachtaglrish parliament) decriminalised homosexualityefiyears later, when the
Minister for JusticeMaire Geoghegan-Quinm the 1992—-199&ianna Fa#—Labour
coalition government included decriminalisationindgtn equal age of consent (an equal age
of consent was not required by the ECHR rulingg ill to deal with various sexual
offences. None of the parties represented in tihea®htas opposed decriminalisation.
Coincidentally, the task of signing the Bill decnralising homosexual acts fell to the then
President of Irelandylary Robinsonan outspoken defender of gay rights who as asbearr
andSenior Counsehad represented Norris in his European Court ah&tuRights case.

(SOURCE: The European Court of Human Rights 1@&&e of Norris v. IrelandVorldLII
website 26 Octobédrttp://www.worldlii.org/eu/cases/ECHR/1988/22.htnccessed 12
August 2011)

(SOURCE: Council of Europe 201jscrimination on grounds of sexual orientation and
gender identity in Europeune,P. 24
http://www.coe.int/t/Commissioner/Source/LGBT/LGBU8y2011 en.pdf Accessed 12
August 2011)

Marriage

Marriage in Ireland is currently regulated by theilRegistration Act 20042 section 2
restates the Common Law definition of marriage acabrding to section 2(2)(e) a marriage



would be invalid if both parties to a marriage af¢he same sex. Therefore Ireland does not
allow same-sex marriage

(SOURCE: ‘Marchers urge gay marriage equality’ 20hdlependen? August
http://www.independent.ie/breaking-news/nationalsinarchers-urge-gay-marriage-
equality-2842066.htmd Accessed 12 August 2011)

| have not provided sources for the following twarggraphs as there is a fair amount of
history involved. Please let me know if you requspurces.

The Irish courts first dealt with the case of saseg-marriage in the casefedy v. An t-Ard
Chlaraitheoir & Oré™ In that case, Dr Foy was a male-to-female transseand sought a
finding that she was born female but suffered feonongenital disability and claimed that
the existing legal regime infringed her constito@ibrights to marry a biological man. In
support of her claim, she relied on case law froemECHR. McKechnie J noted that in
Ireland it is crucial that parties to a marriageobéhe opposite biological sex. The judge
noted that Article 12 of the ECHR is equally preded. Accordingly, he found that there was
no sustainable basis for the applicant's submigkiainthe law which prohibited her from
marrying a party of the same biological sex asditEnwas a violation of her constitutional
right to marry. The judge concluded that the righmarry is not absolute and has to be
evaluated in the context of several other righttuiding the rights of society. Therefore, the
state is entitled to hold the view which is espauged evident from its laws.

The Irish Supreme Court returned Foy's case tbitge Court in 2008 to consider the
issues in light of the Goodwin decisib%of the ECHR. McKechnie J was very reproachful
of the government in his judgment and asserted tiegiuse there is no express provision in
the Civil Registration Act, which was enacted aftex Goodwin decision, it must be
guestioned as to whether the State deliberatelginefd from adopting any remedial
measures to address the ongoing problems. He emetidkat Ireland is very much isolated
within the member states of the Council of Europi wegards to these matters. The judge
concluded that by reason of the absence of anygioomvhich would enable the acquired
identity of Dr Foy to be legally recognised in tfusisdiction, the state is in breach of its
positive obligations under Art 8 of the Convention.

TheLabour Party*® theGreen Party*” Sinn Féin*® the Socialist Party*® andOgra Fianna
Fail* all support the right of marriage for same-sexpiest

Thenew Fine Gael-Labour governmeagreed to establish a Constitutional Convention to
consider same-sex marriage among other tHifigs.

Civil partnership

The Civil Partnerships Bill 2009vas presented to the Cabinet on 24 June 2009 asad w
published on 26 June 2088. Although most LGBT advocacy groups cautiously weled

the Government's legislation, there have beercismis of the proposals. One major criticism
states that the legislation effectively enshringsrimination in law insofar as separate
contractual arrangements with greater privilegdsasntinue to exist for opposite-sex
marriages concurrent to lesser arrangements fgettuwishing to take out Civil Partnerships.
In particular, the denial of the right to applyadopt rights to couples with a Civil

Partnership has been cited as particularly discatoiry®/>4



(SOURCE: For example of criticism see: ‘Marchetgeugay marriage equality’ 2011,
Herald.ie website 12 Augubkttp://www.herald.ie/breaking-news/national-newsichars-
urge-gay-marriage-equality-2842066.htniccessed 12 August 2011)

The bill will represent the culmination of detailedrk between the parties of the governing
coalition. With the entering into government of theeen Partywith Fianna Faik the
Progressive Democraiis June 2007, civil partnership legislation mowgxthe political
agenda. On 16 July 2007, Taoise&ehtie Ahernsaid that "we will legislate for Civil
Partnerships at the earliest possible date iniféiténte of this Government?® Following a
cabinet meeting on 30 October 2007, the governgadtit would introduce legislation by
the end of March 2008 and expected the bill to padsn a year of that. As of the end of
April, no legislation had been presented by theretbthough many speculated that this was
due to the resignation of Bertie Ahern as Taoiseaen the same period.

The bill passed all stages il Eireannon 1 July 2010 with cross-party support resulting
it passing without a voté® and passed by a margin of 48 votes to 4 irSib@nadSenate)

on 9 July?*” 1t will grant gay couples several rights now oghanted to married couples, but
does not recognise children raised by gay cougdeemng their children. Irish law only
allows gay people to adopt children as individwdfsle allowing gay couples to jointly
foster. It also will grant cohabitants, both gay atraight, who have lived together for at
least five years limited rights in an opt-out scleenhere a former partner could apply to
court on the breakdown of a relationship to maleedtmer former partner provide financial
support to him/her. The bill was signed into lawRrgsidenMary McAleeseon 19 July.

Gay activistGrace Margaret Colemamelcomes the introduction of the recent bill buatted

on Midlands 103that 'the introduction of the bill should only iewed as a stepping stone to
full gay marriage and the struggle for proper retxtgn of lesbian women in Ireland is still
ongoing.™”

A lot of material in the above two paragraphs igered in the following two sources. Please
let me know if you require more detailed sourcing

(SOURCE: ‘Civil Partnership’ 2011, Gay + Lesbianuality Network website
http://glen2010.glen.ie/page.aspx?contentid=672&eeivil_partnership Accessed 12
August 2011 & Ryan, F. 2009, Civil Partnership: YQuestions Answered — A
Comprehensive Analysis of the Civil Partnershig,Biay + Lesbian Equality Network
website http://glen2010.glen.ie/attachments/03e8c4el-4@w-8800-56ea5427fc6a.PDF
Accessed 12 August 2011)

Discrimination protections

Discrimination on the basis of sexual orientat®woutlawed by the Employment Equality
Act, 1998°® and the Equal Status Act, 2088.These laws forbid discrimination in any of
the following areas: employment, vocational tragniadvertising, collective agreements, the
provision of goods and services, and other pubbweigilable opportunities.

Section 37 of the Employment Equality Act, does &eer allow religious organisations,
medical institutions or educational institutionse@mption on employment grounds. If such
an organisation wants to maintain the religiousgthr prevent the religious ethos from
being undermined then it is not illegal under satB7 for them to discriminate. This applies
to employment only. Groups such as the Irish Cawoé Trade Unions, the Irish National
Teachers Organisation and the Irish Labour Partyt éeaabolish section 37.



The Prohibition of Incitement to Hatred Act, 198%utlaws incitement to hatred based on
sexual orientation.

(SOURCE: Council of Europe 201Djscrimination on grounds of sexual orientation and
gender identity in Europgune, pps.. 41 -2, 52
http://www.coe.int/t/Commissioner/Source/LGBT/LGBU8y2011_en.pdf Accessed 12
August 2011)

Gender identity
See alsolegal aspects of transsexualism

Sex changes are not legally recognised by Irel@mdl9 October 2007 DLydia Foywon
her case in the High Court to get a new birth fieatie recording her as having been born
female®® The Government indicated in April 2008 that thetestvas appealing theydia
Foy case to the Supreme Colift.The State has since dropped its appeal and Has éta
will introduce legislation in the futur@®

(SOURCE: Council of Europe 201Djscrimination on grounds of sexual orientation and
gender identity in Europgune, pps.. 109-111
http://www.coe.int/t/Commissioner/Source/LGBT/LGBU8y2011 en.pdf Accessed 12
August 2011)

Adoption

Irish adoptionlaw currently only allows for applications to adapildren by married couples
or single applicants. It is therefore not possfblea gay couple to jointly apply to adopt, but
a single gay person or one partner of a coupleapaly. Even though joint-adoption by a
gay couple is not possible, a same-sex couple miayis a joint application to foster
children as there is a dire need for foster parents

(SOURCE: ‘Ireland’ undated, International Lesbi&@ay, Bisexual, Trans and Intersex
Association (ILGA). Europe websitetp://www.ilga-

europe.org/home/guide/country_by country/irelatcessed 12 August 2011 & Council of
Europe 2011Discrimination on grounds of sexual orientation ayehder identity in Europe,
June, pps.. 97-&ittp://www.coe.int/t/Commissioner/Source/LGBT/LGBU8y2011 en.pdf

- Accessed 12 August 2011)

Blood donations

At present thérish Blood Transfusion Servideas placed a ban on donations from males
who have ever had anal or oral sex with anotheen@ioups such as the Union of Students
in Ireland have been campaigning for this ban toepealed.

(SOURCE: ‘MSM’ 2011, Irish Bood Transfusion Servigebsite
http://www.giveblood.ie/Become_a_Donor/Keeping_Rlo8afe/Safety/MSM.htn25 July-
Accessed 12 August 2011)

Summary

Main points Notes
Same-sex sexual activity ~  Since 1993.



100.

101.

102.

legal
Equal age of consent »~ Criminal Law (Sexual Offences) Act 1993
Anti-discrimination in
employment

Anti-discrimination in
provision of services

Anti-discrimination in all
other areas

Recognition of same-sex

+ Employment Equality Acts 1998 and 2004.
~ Equal Status Acts 2000 and 2004.
»~ Prohibition of Incitement to Hatred Act 1989

» Civil partnership since 2011.

couples

Adoption by same-sex Only a single gay person or one partner of a couple
couples X may apply.

FOSIRIIY |8 SEITIE-SEn A same-sex couple may submit a joint application.
couples

rI-TI](i)”rtna?)s/exuals Al ~ Employment Equality Acts 1998 and 2004.

) The Irish Government has indicated that it will
Right to change legal gendet y legislate in this area.

Access to IVF for lesbians  Equal Status Acts 2000 and 2004.

MSMs allowed to donate The IBTS is aware that this policy is offensive, but
blood X claims that it protects the blood supply.

(SOURCE: ‘Ireland’ undated, International Lesbi&ay, Bisexual, Trans and Intersex
Association (ILGA). Europe websitdtp://www.ilga-
europe.org/home/guide/country_by country/irelaecessed 12 August 2011)

FINDINGS AND REASONS

The Tribunal has been provided with the applicahitsuanian passport as well as the
Lithuanian passports of his wife and child. Théuinal finds that the applicants are citizens
of Lithuania outside their country. The Tribunalnhaking this decision has taken into
account the fact that Lithuania is a member counttpe European Union. It is therefore
open to the Tribunal to assess the applicantshdaigainst any other countries of the
European Union where the applicants’ have a righeside. Having had regard to
independent country information, and with regarth®applicant’s individual circumstances
and those of his wife and child both secondary &galicants, their subjective fear and the
fact that the applicant and his wife speak, reativarte English, and the fact that their child
was born in Ireland, the Tribunal has also assegsedpplicants’ claims against Ireland.

The Tribunal undertook research as to whether pipécant, his wife and child all Lithuanian
citizens, would have the right to enter, reside aondk in Ireland; and if so, how long they
could remain in Ireland as residents.

The Tribunal notes in this respect that the apptiead his wife and child all hold valid
Lithuanian passports and that based on the courfogmation they would have no problems
entering the Republic of Ireland.
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The Tribunal finds on the basis of its research liledand is part of the European Union
(“member states of the EU”, undated, Europa website
www.europa.eu/abc/european_countries/eumemberg/isdéhtm- accessed on 26 July
2011). This website indicates that nationals ¢filiania have the right to work without a
work permit in Belgium, Bulgaria, Cyprus, Czech Rbelic, Denmark, Estonia, Finland,
France, Greece, Hungary, Ireland, Italy, Latviax¢mbourg, Netherlands, Poland, Portugal,
Romania, Slovakia, Slavonia, Spain, Sweden, Nonieyand and Liechtenstein.

In terms of the applicant’s right to enter Irelaasda Lithuanian citizen, the European Union’s
Europa website (“Travelling in Europe”, undatedr@&pa website
www.europa.eu/travel/doc/index_en.htraccessed 26 July 2011) suggests no passports or
visas are needed for entry to Ireland by Europeainrcitizens.

Reference to the Europa website also indicated itlatanian citizens have the right to
undertake temporary employment in Ireland.

The Europa website also indicates that if a merobarEuropean Union country has lived
legally in another European Union country for fixgars continuously as an employee, a
pensioner or a self-employed person, that persermt@matic right to acquire permanent
residence in that country. Indeed, the Europa iebs
(www.ec.europa.eu/youreurope/citizens/residents/arepensioner/rights-
conditions/index_en.htjnndicates that continuity of residence is noeeféd by temporary
absences of less than six months a year, longenabs for compulsory military service, one
absence of 12 consecutive months for importanbreasuch as pregnancy as childbirth,
serious illness, work, vocational training or atpasto another country.

On the basis of the above country information thbuhal finds that the applicant and his
wife and child as citizens of Lithuania a membaurdoy of the European Union have the
right to enter and to reside and to work in Irelanda temporary and a permanent basis.

The Tribunal has had regard to Section 36(3) oMigration Act. The Tribunal finds that
the applicant, his wife and child are the holddra ourrent Lithuanian passport and can
access their right to enter and reside and wotkeiand on a temporary and permanent basis.

The Applicants’ Claims

The applicant claims that he is a bisexual mamah. His wife claims that she is a bisexual
married woman. The applicant claims that he hasbiméh heterosexual and homosexual
relationships since the age of 19. The applicamife claims that she has also engaged in
heterosexual and homosexual relationships. Thikcappand his wife hold the view that
sexual relationships with both sexes are not imhwmrabnormal and have direct mental and
physical health benefits. The applicant’s evideisdbat the marital relationship that he is
currently in is an open relationship this was conéd by his wife. The applicant advised at
hearing that he and his wife are heterosexuallyogamous with one another, but that
outside the marriage they are free to engage iroBerual encounters.

The applicant claims that he and his wife met almemof like-minded people in Lithuania
and that the applicant because he is an inform&tidmology expert, started blogging on a
Russian webpage that he described as having asipndfile to Facebook. The applicant
claims that he and his wife and some like-mindeshfis began blogging about their views of
sexual freedoms and the problems with monogamythieaapplicant believes contributes to
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high separation and divorce rates. The applicamns that as a result of the blogs, that he
and his wife were targeted by conservative andtiezary groups within Vilnius, the capital
of Lithuania. The applicant claims that he waaa&ted because of his sexuality, and that his
wife was also attacked because of her sexualitye dpplicant claims that he and his wife
were visited by State social workers and that gtionuendos were made to the applicant
that he and his wife were unfit parents. Thistlelapplicant and his wife to be concerned
about the prospective removal of their child whawarn in Ireland in [month and year
deleted: s.431(2)].

The applicant claims that as a consequence oftfaiska and the attack upon his wife, that
complaints were made by them to the local policed@nd to a Human Rights Ombudsman
in Lithuania and the applicant and his wife claimattno effective State protection was
offered them, and that the complaint made to then&tuRights Ombudsman was not
followed up. The applicant claims that as a restthe attacks upon himself and his wife,
the intervention of State social workers and tleéatremove his child, and the inaction of
the Lithuanian police and Human Rights Ombudsnmeahhim to develop a deep depression
and the applicant made a suicide attempt in 2@Da consequence the applicant’s wife
believed that it was in the applicant’s best irgete depart Lithuania to a country a long way
from Europe so that the applicant could addressistal health issues. She successfully
applied for a Tourist visa for the applicant, ahé and the applicant’s child later joined the
applicant in Australia.

The applicant’s wife claims that she is a bisexuainan who along with her husband
contributed to blogging about sexual freedoms eninkternet and was also consequently
targeted in Lithuania by conservative and reactipgaoups and as noted was the subject of
an assault that left her injured and requiring rogidattention.

Article 1A(2) of the Refugees Convention requiresttan applicant establish that they have a
well-founded fear of persecution for reasons oirtreee, religion, nationality, membership
of a particular social group or their political ogn.

As has been noted the applicant claims that theepation which he fears is based on one
factor alone, namely his membership of a particstenial group, that group being bisexual
married men.

The applicant’s wife fears persecution on the basieer membership of a particular social
group, that group being bi-sexual married women.

The Tribunal conducted an extensive hearing wighagplicant and his wife. The Tribunal
finds that the applicant and his wife both gaveditie evidence during the review hearing
that was in no way embellished. The Tribunal atc#pmat the applicant is a bisexual married
man and that his wife is a bisexual married woman.

The Tribunal must determine whether the applicadtlas wife’s claimed particular social
group is an identifiable/tangible one. Applicars Aase is the leading judgment with regard
to particular social group. The statements mad&legson CJ, Gummow, and Kirby JJ in a
joint judgment in applicant S V MIMA summarise ttietermination of whether a group falls
within the Article 1A(2) definition of “particulasocial group” is as follows:

“First, the group must be identifiable by a chagastic or attribute common to all
members of the group. Secondly, the characteostittribute common to all
members of the group cannot be the shared fearekpution. Thirdly, the
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possession of that characteristic or attribute rdissinguish the group from society
at large. Borrowing the language of Dawson J ipl&gant A, a group that fulfils the
first two propositions, but not the third, is mgral“social group” and not a
“particular social group”. As this court has refaelly emphasised, identifying
accurately the “particular social group” allegedital for the accurate application of
the applicable law to the case in hand.”

Based on the evidence before it the Tribunal fith@s$ the applicant and his wife are
members of a particular social group. Namely bwais a bisexual married man and that his
bisexuality is the characteristic or attribute coomto all members of the group, and the
characteristic distinguishes the group from socatharge and that his wife is a bisexual
married woman and that her bisexuality is the attarsstic or attribute common to all
members of the group, and the characteristic djsigies the group from society at large

On the basis of the evidence of the applicant hacgvidence of his wife and the country
information cited in this decision about the rightdbromosexuals in Lithuania and in Ireland,
the Tribunal finds that bisexual men and bisexuainan form a particular social group in
both countries.

The Tribunal finds on the basis of the evidenceteeit that the applicant’s bisexuality and
his wife’s bisexuality places them as members dudicular social group and that his
bisexuality is the essential and significant mdiaafor their persecution feared.

The Tribunal found, as noted above, that the apptiand his wife were credible witnesses.
The applicant and his wife provided straightforwawitlence to the Tribunal which was not
embellished in any way. The Tribunal is satistfileat the applicant and his wife both have a,
subjective fear of the risk of serious harm now emtthe future for reasons of their
bisexuality if they return to Lithuania.

The Tribunal accepts that the applicant and higs wifough their blogging activities were
targeted by conservative right wing groups in Léhia for the liberal views that they
espoused with regard to sexual freedoms and bigxu&he Tribunal accepts that the
applicant was set upon by a group of young menattiadked resulting in injury. The
Tribunal also accepts that the applicant’s wife atiacked in the stairwell of their apartment
block resulting in injury. The Tribunal accepte thpplicant and his wife’s evidence that
both of these matters were reported to the polcktiaat the police follow-up with regard to
the attacks was ineffective. The Tribunal furthieds that representations made to the
Human Rights Ombudsman in Lithuania did not leadry constructive outcome for the
applicant or his wife.

The applicant and his wife claim that if they retdo Lithuania they will be targeted again by
right wing and conservative members of Lithuaniaciety because of their views publicly
espoused in blogs throughout 2010, and furthemisothat the applicant and his wife have no
intention of curtailing their bisexual practices/imey given evidence to the Tribunal of their
intention to be true to themselves and their irfiaelings and satisfy their bisexual urges
throughout the course of their lives.

The Tribunal has considered country informatiomfroithuania.

Recourse to Wikipedia atww.en.wikipedia.org/wiki/LGBT _rights_in_Lithuaniadicates
that:



“Both male and female same-sex sexual activityegal in Lithuania, but neither
gay marriage nor civil same-sex partnership ardaa. Although homosexuality
was decriminalised in 1993, the historic legacyreasilted in limited rights for gays
and lesbians. Protection against discriminatios legislated as part of the criteria
for European Union accession and in 2010 thedmstpride parade took place in
Vilnius.

Negative attitudes against gay and lesbian memanten remain entrenched. A
European Union member poll conducted in 2006 shdvithdiania at 17 per cent
support for gay marriage and 12 per cent for rigfitsdoption. A poll conducted in
2009 showed that only 16 per cent of Lithuaniansldi@pprove a gay pride march

in the capitol Vilnius and 81.5 per cent of respemd considered homosexuality as a
perversion, disease, or paraphilia. Another stadgducted in 2009, showed that 42
per cent of respondents would agree on a samehgkgartnership law, 12 per cent
on a same-sex marriage, and 13 per cent rightdptad

... Vilnius City Council allowed Lithuania’s gay pedoarade, Baltic Pride 2010, to
take place on Saturday, 8 May 2010. A court stdgpe parade from proceeding
shortly before the parade was due to take plaee thi¢ Attorney General acted. The
Attorney General, Raimundas Petrauskas, cited isgasrthe reason for his
involvement. President Dalia Grybauskaite voiceddpposition to the court ruling
through her spokesman citing the constitutionditrtg peaceful assembly. The
decision was overturned by a higher court justamebefore the parade took place.
With a heavy police presence, Baltic Pride 201 fgace to much violence from
opponents of gay rights.”

126. In an article “Not Private Enough” Homophobic angutious Speech in the Lithuanian
Media by Arturas Tereskinas in 2008 concluded eesalt of the depiction of lesbian gay
bisexual and transgender persons in the mass nmedihuania demonstrated that:

“The Lithuanian press and TV often exacerbate hdmbjr and heterosexist
definitions of LGBT people. Although it cannot blassified as hate speech, it is an
immensely homophobic discourse or “injurious” sgeethis speech attempts to
humiliate LGBT people and to assign a subordinkteeoto them. Name calling and
violence abusive terminology (“capons” and “perg@rtill the pages of Lithuanian
tabloids. LGBT people are categorised negativaty @escribed as morally
degenerate. In many cases, the Lithuanian masmefine gay people completely
by their “problem” and construct homosexuality ppear morally wrong. Some TV
programs make a scandal of the issues of homosgximsexuality and
transgenderism. LGBT people are betrayed in seségualised and sometimes
pornographic ways (frequent imagery from erotic resygay pride events, etc).
LGBT people, and especially gay men, are stillrgiip associated with sexual
promiscuity and deviance. The tendency to ridieuld diminish LGBT persons is
still quite obvious in the Lithuanian media. Thae placed in the framework of the
dominant media discourses of heteronomativity atdrionormalcy. The Lithuania
media are very slow in validating serious news r@perts and LGBT people.
Serious representations of LGBT persons are infrefjuThe gay events and
opinions covered in the newspapers and TV and dwamingly trivialised. It can

be argued that the media contributes to the oppeedsscursive reality of LGBT
people.”

127. The same article concludes that:

“The question of public participation and opennessains crucial for Lithuanian
LGBT people because of their constant exclusidensing and marginalisation.
Once and for all, the idea should be implantedhérinds of the ruling elites and
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media professionals that sexual orientation isanmiatter of private concern. lItis an
issue of human rights, first of all, LGBT peopleght to have a public identity in a
variety of public spaces, among them the mass medtiaout the fear of being
stigmatised, repressed, ridiculed and victimised.”

Reports by BBC News on 8 May 2010 with regard ®dhy pride parade in Vilnius noted
that:

“Police fired teargas and arrested at least 12Ipeagpopponents of Lithuania’s first
gay pride parade threw stones and fireworks at Ineasc

Hundreds of people took part in the march in thgtoh Vilnius.

Holding rainbow flags and dancing to music, thesadad along the road near the
city’s Neris River.

The event, originally allowed by the City Couneilas banned by a court on security
concerns, but on Friday an Appeal’s Court overtdre ban.

... hundreds of police officers, some on horses,igea/security and kept more than
1,000 demonstrators away from the marchers.

Protestors carried crosses and signs and showgieitsiat march participants.

Marchers included many foreigners, diplomats anthbegs of the European
Parliament.

One of the organisers, Vytautas Valentinaviciuls] thoe AFP Newsagency: “We
have made a decisive step towards greater tolefance

Correspondents say that homosexuality is seerbas tay many in Lithuania, a majority
Roman Catholic country.

Lithuania, an EU member since 2004, has repeatesiin criticised by rights groups for
widespread intolerance toward sexual minorities.”

References to the issue of effective State prate@tre alluded to in the Danish Human
Rights study of 2009 which noted “that Statistioshate crime are poor, partly due to the fact
that motivation (homophobic or any other) is nafuled in the pre-trial statistical cards

used by the policelhus, homophobia is invisible in crime. Homophaligtivation is not
considered an aggravating circumstance by the @Gah@ode of the Republic of Lithuania.
Thus, the legal system does not take it into accoAhleast one case of violence against
persons based on sexual orientatias publicised by the mediand, following

investigations by the Ombudsperson, a case hasliveaght to trial against websites inciting
hatred of LGBT persons. There are no official stais on the matter, however.

The Tribunal has considered the country informatuith regard to Lithuania. The Tribunal
accepts that the applicant and his wife have beesubject of attacks and discriminatory
practices in Lithuania. The Tribunal accepts thpliaant and his wife’s evidence that
despite the fact that Lithuania offers protectioiits$ citizens which would extend to members
of the applicant and his wife’s particular sociedgp, namely bisexuals, that the Lithuanian
State has been unable and unwilling to providegatain due to the prevalent attitudes that
currently exist towards homosexuals, lesbians xbks and transgender persons in
Lithuania.
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Having considered the applicant and his wife’s erimk of a strong desire to be truthful to
themselves and to live their lives as a bisexual aral bisexual woman, the Tribunal finds
that if the applicant was to return to Lithuaniattthey would be forced to live discretely as a
bisexual married couple, and that this discretiouh arise out of a well-founded fear of
persecution now and in the reasonably foreseeahlesfbecause of their membership of a
particular social group, namely bisexual men aséxial women.

CONCLUSIONS WITH RESPECT TO THE REPUBLIC OF IRELAND

The Tribunal has undertaken an analysis with régpdesbian, gay, bisexual and
transgender rights in the Republic of Ireland. Thentry information before the Tribunal
indicates that both male and female same-sexaakdtips are legal in Ireland. The evidence
indicates that they have been legal since 1993fl@dountry research indicates that most
forms of discrimination based on sexual orientatdomoutlawed. The evidence before the
Tribunal indicates that Ireland has ratified cpdrtnership legislation which gives same-sex
couples the capacity to marry. The evidence bdf@dribunal indicates that discrimination
on the basis of sexual orientation is outlawedngyEmployment Equality Act 1998 and the
Equal Status Act 2000. The evidence before thieuhal indicates that the application of
these laws forbid discrimination in areas of empient, vocational training, advertising,
collective agreements, the provision of goods amdises, and other publicly available
opportunities.

The overall situation in the Republic of Irelandiwiegard to the treatment of lesbians, gays,
bisexuals and transgender persons, is substarietigr than that experienced in Lithuania,
having regard to the country information with refece to that country.

The US Department of State Report for 2010 indg#tat, “Most cities and many towns
celebrated gay pride with parades and festivalse government endorsed these activities
and provided sufficient protection. There weraegorts of discrimination against persons
with HIV/AIDS.” The report also notes that, “Thesh Human Rights Commission (IHRC)
was established under statute in 2000 to promatgestect those rights, liberties, and
freedoms guaranteed under the Constitution, andrunternational agreements, treaties and
conventions, to which the country is a party fémpairsons living or present in Ireland.”

The Tribunal notes that the applicant’s wife tréaelto Ireland to escape discrimination and
harassment in Lithuania, and that she had her chileéland in 2010 and received full
medical care in this country. The Tribunal finds,the basis of the country information
before it, that the protection offered to the aggotit by the Republic of Ireland meets
internationally accepted standards for protectibthe human rights of its citizens. Indeed,
the country information with regard to the Repulatidreland indicates that it has a far more
tolerant attitude to LGBT rights than exists inHLiinia.

Having considered all of the evidence before itudmng relevant country information, and
having regard to both the applicants fears of bpirgecuted for reasons of their
membership of a particular social group, namelghisl married men and bisexual married
woman in Lithuania, the Tribunal finds that the kiggnt and his wife and their child do not
have a well-founded fear of persecution now ohmreasonably foreseeable future if they
were to relocate to the Republic of Ireland. Ferrtipursuant to s.36(5), the Tribunal finds
the applicant and his wife and their child do natd a well-founded fear of being returned
by the Irish authorities to Lithuania where theyéa well-founded fear of Convention based
persecution. In that regard, the Tribunal notes tihhe applicant and his wife’s right to reside



and work in Ireland on a temporary and permanesisha based on their Lithuanian
citizenship and the laws and policies of the Euappénion and of the Republic of Ireland.

139. The Tribunal has also considered the fact thab@aspplicant and his wife are Lithuanian
passport holders that relocation within Europeoislimited to the Republic of Ireland and
the applicant and his wife and their child haveright to work and reside in a number of
countries that are part of the European Union.

CONCLUSIONS

140. The Tribunal is not satisfied that any of the aggofits is a person to whom Australia has
protection obligations under the Refugees Convantibherefore the applicants do not
satisfy the criterion set out in s.36(2)(a) forratpction visa. It follows that they are also
unable to satisfy the criterion set out in s.36{R)(As they do not satisfy the criteria for a
protection visa, they cannot be granted the visa.

DECISION

141. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



