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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1.This is an application for review of a decisioada by a delegate of the Minister for
Immigration and Citizenship to refuse to grantaipplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

2.The applicant, who claims to btateless and formerly resident in Kuwait, arrived
Australia [in] February 2007 and applied to the &@&ment of Immigration and
Citizenship for a Protection (Class XA) visa [ird@@ember 2008. The delegate decided
to refuse to grant the visa [in] November 2008 aatified the applicant of the decision
and his review rights by letter dated [the same]dBfbe delegate refused the visa
application on the basis that the applicant issnpérson to whom Australia has
protection obligations under the Refugees Convantio

3.The delegate refused the visa application om#ses that the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

4.The applicant applied to the Tribunal [in] Dec&mnB008 for review of the delegate’s
decision.

5.The Tribunal finds that the delegate’s decisoan RRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tgplicant has made a valid application
for review under s.412 of the Act.

RELEVANT LAW

6.Under s.65(1) a visa may be granted only if theision maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for the
grant of a protection visa are those in force witenvisa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

7.Section 36(2)(a) of the Act provides that a cigie for a protection visa is that the
applicant for the visa is a non-citizen in Austald whom the Minister is satisfied
Australia has protection obligations under the 1@5hvention Relating to the Status of
Refugees as amended by the 1967 Protocol Relatitinge tStatus of Refugees (together,
the Refugees Convention, or the Convention).

8.Further criteria for the grant of a Protectioa@& XA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.Australia is a party to the Refugees Conventiwhgenerally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being



outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

10.The High Court has considered this definitioa imumber of cases, notaliyan Yee Kin
v MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225IIEA v Guo
(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293IIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

11.Sections 91R and 91S of the Act qualify someetspof Article 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

12.There are four key elements to the Conventidimitien. First, an applicant must be
outside his or her country.

13.Second, an applicant must fear persecution. tsn@&R(1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Rancludes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegoiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a person
as an individual or as a member of a group. Theguertion must have an official
quality, in the sense that it is official, or ofly tolerated or uncontrollable by the
authorities of the country of nationality. Howevtire threat of harm need not be the
product of government policy; it may be enough thatgovernment has failed or is
unable to protect the applicant from persecution.

14.Further, persecution implies an element of naditm on the part of those who persecute
for the infliction of harm. People are persecut@dsomething perceived about them or
attributed to them by their persecutors. Howeverrtiotivation need not be one of
enmity, malignity or other antipathy towards thetwvn on the part of the persecutor.

15.Third, the persecution which the applicant feaust be for one or more of the reasons
enumerated in the Convention definition - racagreth, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify
the motivation for the infliction of the persecutiorhe persecution feared need not be
solelyattributable to a Convention reason. However,gmrson for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

16.Fourth, an applicant’s fear of persecution f@amvention reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17.In addition, an applicant must be unable, orilimg because of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hissorféar, to return to his or her country of
former habitual residence.

18.Whether an applicant is a person to whom Auathels protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.The Tribunal has before it the Department'sfilelating to the applicarithe Tribunal
also has had regard to the material referred thardelegate’s decision, and other
material available to it from a range of sources.

20.[In] September 2005 the applicant first entekadtralia as the holder of a subclass 570
student visa. He was outside Australia between :

. [date deleted: s431(2)] January to [date dele#8il&)] February 2006; and
. [date deleted: s431(2)] January to [date dele#8il ()] February 2007.

21.After he arrived in Australia he was grantedumnher of further student visas. [In] April
2008 he was granted a subclass 572 visa valid[daté deleted: s431(2)] May 20089.

Evidence before the delegate

22.[In] September 2008 the applicant applied fpraection visa. He stated in hisapplication

that he was a Palestinian Muslim who had been okKuwait [date of birth deleted:
s431(2)] 1976 and lived there until he came to Aalist as a student. His parents had
migrated to Kuwait before he was born and he wasmegistered with Palestinian
authorities. He had travelled to Australia as tblelér of an Egyptian refugee travel
document issued in Kuwait. He had completed 17syeheducation including
undertaking a Diploma [course] from [an educatipiradtitute in Kuwait in 1994. He
had been employed in a sales and marketing positigawait from 1995 until 2005.

23.In his accompanying statutory declaration tha@iegnt declared that:

1. | am the declarator herein above named.

2. I was born in Kuwait in [date of birth deletesd31(2)] and | lived all my life there.
However, | am not Kuwaiti citizen.

3. My father was born in the Gaza Strip in 1942 hedtudied at [institute name
deleted:s431(2)] He graduated in the mid-sixties @me back to Gaza Strip.

4. After the Israeli invasion and occupation to @eza Strip in 1967, my parents
immigrated to the State of Kuwait as refugees.

5. My father worked as a teacher at the Educationstly in 1970. Throughout his
tenure in Kuwait, we were treated as refugees @hdat have the right of citizenship

6. After the Iraqi invasion of Kuwait 1991. My fathwas dismissed from the
Education Ministry, because all Palestinians whediin Kuwait were sacked due to



the position of PLO who backed the Iragi invasiod &rom the Kuwaiti perspective
no longer trusted Palestinian.

7. After that, the law became very strict towarefsigees. For example, we have no
right to attend any University of whether governma¢or private because the priority
of local citizens.

8. In addition, in order to the residence laws,clilprevent over-21s from leaving the
country and stay more than 6 months without emplapgroval.

9. | came to Australia on [date] September 200& agerseas student.
10. I came to further my qualifications.

11. After that, | returned to Kuwait in January 8afue to my father death. During
my stay in Kuwait, | took the employer approval {@hmy employer agreed to) to
stay abroad for a year without coming back to Kinatier 6 months as the Kuwaiti
law requires, under the employer approval as | ara working visa and not
dependent one, (see internet page from Kuwaiti Embee residence requirements)
which issued to those who are under 21 years old.

12. I returned to Australia for the whole 2006, anefurned to Kuwait in January
2007. The main reason this time that was seeingickymother, obey the residence
rule and also my employer requirement that | reawery 12 months. During my visit
period there, my employer gave me agreement irciptento stay another year
overseas and | returned to Australia to completestugties and started
correspondence for the Kuwaiti Embassy here tahgepermission of absence. | was
shocked when | found out that my employer dismigsaedrom my work.

13. Therefore, | could not have absence permisa®ihe employer approval is the
main condition to issue that.

14. Since my home country Palestine does not résegne as citizen or as a
Palestinian, and the country | grow up in and sefidour wars there with bad
memories, and will not allow me to return or livete, | now believe that | am
stateless.

15. I find myself in this country, in which | artuglied in, and which have found |
love, and | learned the meaning of equality and dwnights.

16. | know the facts herein declared to be trumpown knowledge.

24.The applicant also submitted the following doeuts:

. Certificate from the State of Palestine GenerakDation of Palestine [date]
July 2008 stating that the applicant is not allow@énter or stay in the
Palestinian territories including the Gaza Strip;

. Death Certificate of the applicant’s father [ddd&lcember 2005;

. Copy of the applicant’s Egyptian refugee traveluoent.



Primary Decision

25.The delegate refused the applicant a protegigmn[in] November 2008. The delegate
accepted that the applicant was a stateless FPedastind that he did not at that time
hold the right to enter and reside in Kuwait. Tleéedate accepted that he had no access
to Egypt or Palestine. Whilst the country inforroatsupported a finding that
Palestinians were discriminated in Kuwait the dategvas of the view that this did not
amount to persecution.

Evidence before the Tribunal

26.The applicant applied for review [in] Decemb@6@. The applicant was invited to appear
at a hearing [in] February 2009. [In] February 2@0® applicant’s representative
requested an adjournment due to the illness cdpipiicant’s previous migration agent.
This request was acceded to and the hearing adjd{irm] March 2009.

27.[In] March 2009 the Tribunal received the foliagg documents:

. Submission;

. Statutory declaration made by the applicant [d&&Jruary 2009;

. Letter from the applicant’s employer in Kuwait tiont) [date] May 2007
terminating his employment;

. Emails between the applicant and the Kuwait Embassy

. Document issued by the Kuwait authorities in relatio entry to Kuwait.

28.In his statutory declaration made [in] Febru20@9 the applicant outlined how his
employer had failed to renew his residency permdt lrow he attempted to contact the
Kuwaiti authorities to see whether he could beileliégfor another visa. He also
explained why he had not applied for a protectima at an earlier time. He declared
that he had suffered ongoing discrimination in Kitvaa a stateless Palestinian and had
faced serious disadvantage in terms of educatraple®yment and freedom of
movement. He stated that he feared imprisonmdre returned to Kuwait and stated
that prison conditions in Kuwait were very bad aedual assault was common. He
believed he would be imprisoned indefinitely andligdreated if he returned to
Kuwait.

29.In the accompanying submission it was stated tha

1.1 The applicant is a stateless Palestinian dathzer habitual resident of
Kuwait. He claims a well founded fear of perseautilue to his race, along with his
membership of a particular social group: non Kuingiizens whose residence rights
have expired. He is outside of his country of farimebitual residence (Kuwait) and
is unable and unwilling to avail himself of the f@ction of that Country.

1.2 The applicant has clarified his claims sinisaiitial protection visa
application was lodged on [date] September 20G8.Unhfortunate that a great deal of
this information was given to his previous migrategent but not included in the
original application. He has now sworn an additiatatutory declaration (attached
with this submission) and makes the following clsim



» He was born in Kuwait to Palestinian parents fbd Gaza in 1967;
* He is recognised neither as a citizen of Palesior as a citizen of Kuwait;

» He faced substantial discrimination amountingeesecution while resident in
Kuwait including but not limited to discriminatotsgws pertaining to refugee, a lack
of access to the higher education system and sts@lency and employment laws
with severe penalties for their breach.

« If returned to Kuwait, he claims a well foundedf of persecution as a non-citizen
whose residence rights have now expired. He spallififears indefinite
imprisonment, possible sexual assault and ill-ineait in extremely harsh conditions.
2. DIAC DECISION

2.1 The application for a protection visa was retlen [date] November 2008.

The decision maker accepted that:

» The applicant was a stateless Palestinian ameefohabitual resident of Kuwait;

» The applicant has no right to enter and residesafe third country not have
effective protection in a third country under s3p ¢f the Migration Act;

* DFAT advice states that 'Kuwaiti authorities aot likely to readmit into a country
a Palestinian holding an Egyptian travel docume&hty was born in Kuwait and lived
there for a long period of time, because he wasaiwaiti citizen’;

* As a result, the applicant does not at preseldt the right to enter and reside in
Kuwait.

The decision maker additionally found that:

* Statelessness alone was not enough to bringpiiieeant within the refugee
Convention;

» The applicant had not submitted any claim of hgwéxperienced serious harm or
mistreatment or faced discriminatory practices uwait;

» The applicant had not provided any evidenceltedtad sought to resume his
residence in Kuwait;

» While the applicant had stated that he had sopghmhission from his employer to
remain in Australia until January 2008, he did suvmit his application for a
protection visa until September 2008, some eighithmafter he was to have
returned,;

» The applicant had not provided any evidence ppstt of his claim to have been
dismissed from his employment in Kuwait;

» While some discriminatory practices may be impated by Kuwait organisations,
this was not serious enough to amount to perseatgutio

» The applicant had not submitted any claim of hg¥aced serious harm or
mistreatment at the hands of the Kuwaiti autha@jtie



» The applicant's fear of return related to hisnalaf having been dismissed from his
employment and his nullified residency status imi;

* Overall, the claims made by the applicant wergegalised and did not constitute a
real chance of serious harm of mistreatment amognd persecution were he to be
returned to Kuwait.

SECTION 3: MIGRATION AGENT SUBMISSION
3.1 The applicant's dismissal from employment

The applicant clarifies in his most recent statytbeclaration of [date] February
2009 that he was dismissed from employment with ftimer employer] in May
2007, despite a previous oral agreement between tifat his employment would
continue until January 2008. A copy of the terniorabf service letter, [date] May
2007 accompanies this submission. The applicamhgsithat his employer changed
his mind about his ongoing employment due to thetsgmployee quotas imposed by
the Kuwaiti Ministry of Worker Affairs, and the fathat the applicant would have
hard an adverse impact upon his business by Higsina in this quota without being
present in Kuwait to actually work.

3.2 The applicant's delay in seeking protectionai®mpts to resume residence in
Kuwait

The original decision maker noted particularly tthegt applicant did not seek
protection in Australia until September 2008, saight months after he was
originally to have returned to Kuwait. The applithas explained (and provides
evidence with this submission) that his attemptsawee his employment and
residency reinstated delayed his eventual dectsiseek protection in Australia
significantly, Furthermore, as his claim of pergamuas an illegal non-citizen in
Kuwait relates directly to his lack of residencghs, his claim to protection in
Australia did not exist until he had exhaustechginues to avoid his present
situation.

Initially, the applicant posted his employer in Kaitvhis Certificate of Enrolment
from TAFE South Australia on [date] March 2007. &lso arranged and sent a
money order made Embassy of Kuwait for processteg ft this time. The relevant
Australia post receipts are enclosed with this dabian.

Following his dismissal from employment in May 20€Ye applicant tried to contact
his employer to convince him to change his mindheaut success. In the intervening
period, the applicant also made enquiries of thev&iti Embassy in Canberra and the
Ministry of the Interior in Kuwait during July 2008 he relevant emails between the
applicant and the Kuwaiti authorities accompang gubmission.

While he was aware that his residency had lapsedapplicant delayed his
application for a protection visa intentionally. iWas aware that his student visa was
valid until May 2009, and had been told by varioummbers of the international
community in Adelaide that once he sought protectie would be likely to be

placed in immigration detention Particularly duént® opportunity to study in
Adelaide at this time, he sought to delay this wlide for as long as possible.

3.3 Serious harm, mistreatment and persecution



As noted above, the applicant's fear of persecutates specifically to his lack of
residency rights there following his dismissal fremployment, and his likely
treatment were he to be returned as an illegalaitiren. The original decision

maker found correctly that the threshold t to thpli@ant to be entitled to protection
under Australian law is 'serious harm’. The degresuffering or deprivation
contemplated by Section 91R (2) of the Migration #mecifies ‘threat to the person'’s
life or liberty' as satisfying the definition of fsecution. The applicant's and
mistreatment by the Kuwait authorities thereforeetaghe criteria for persecution.

3.4 Well-foundedness

It is clear that the well-foundedness of an applisafear is a constituent element of
the refugee definition and must be establishedutirssome objective basis.
Commentators and the courts alike have noted #sitgvents are a relevant but not
necessarily determinative consideration in reggrarhether an individual has well-
founded fear of persecution. As Vrachnas et al lcaie; ‘where there have been
considerable changes past events may be of virtnaltelevance.' We would submit
that while the applicant has not necessarily metgérious harm' threshold in relation
to his past treatment by Kuwaiti authorities, hegss upon return as an illegal non-
citizen has the consequence that likely futureoastiare difficult to judge based upon
past events.

It is an accepted proposition in Australian refulgae that a well founded fear of
persecution is constituted by a 'real chance'@htrm occurring, that this chance
does not express probability but only possibilityd that a fear may be well-founded
despite the chance of it materialising may welldss than 50 percent. As Justice
Dawson comments:

'It is also clear enough that a fear can be welhtted without any certainty, or even
probability, that it will be realised.’

We would submit that in the applicant's case, atal country of origin information
indicates that there is a substantial and not remioance that he would be
imprisoned if able to return to Kuwait, that prismonditions may be very poor and
that he may be subject to arbitrary and indefidétention. Given this real chance of
the applicant's claims being realised, his fegravgecution is therefore well-founded.

SECTION 4: COUNTRY OF ORIGIN INFORMATION

The longstanding mistreatment of Palestinians iw&tis well-documented, and has
been previously recognised by the Refugee Revigbumal in cases such as
V95/033776. The UK Home Office Report on Kuwait 83ates:

Before the 1990 Iragi invasion there were some@DPalestinians living in
Kuwait. Palestinians had originally gone to Kuwtaifind work after the war in
1948. At that stage Palestinians were a clear ssset under-developed Kuwait,
which was in need of teachers, labourers and s&rifants. Whilst it was hard to
acquire citizenship, this was not necessary fogterm work and residency. The
numbers of Palestinian children were restrictedhiwithe Kuwaiti education
system...

The Palestinian leadership was seen to Supporfdtkegving the invasion in 1990
and, after Kuwait's liberation, non-Kuwaitis, inding Palestinians, were subject to
many legal restrictions. By 1992 it was estimatedly 30,000 to 40,000 Palestinians
remained in Kuwait Around half of this number hagygtian travel documents, but



because they did not have Israeli identity caragsewot allowed to return to the
Gaza Strip, and did not have access to citizenshfuwait.'

The US State Department Report on Human Right®@068 notes that non-nationals
in Kuwait are sometimes subject to arbitrary arrestthermore, a number of laws
and regulations discriminate against non-natioraaid, 'Police and security forces
were more likely to inflict such abuse on non-@hg, particularly non-Gulf Arabs." It
commented that no developments had been made @0@eof two non-nationals
who died in police custody.

The World Refugee Survey 2008 notes the detenfi@d® workers for violating
residency laws in January of that year.9 The UK HEddffice Operational Guidance
Note on Kuwait (released 3rd May 2007) commentsygrgson conditions In
Kuwait as follows:

In their 18 April 2005 report, the National AssegiblHuman Rights Defense
Committee RDC) reported severe overcrowding, paaitation, inadequate
containment of infectious diseases, and lack dfcent medical staff as common
problems in the old prison complex.... There wererepin 2006 that the authorities
mistreated prisoners and failed to prevent inmatémate violence, including rape.

We submit that available country of informationrotrorates the applicant's claim bf
imprisonment and mistreatment upon his return tov&it

SECTION 5: CONCLUSION

The applicant claims, and has been able to coravboa well founded fear of
persecution on the basis of his nationality (Pai&st) and membership of a
particular social group (illegal non-citizens ofudait). We submit that his treatment
upon return to Kuwait by local authorities wouldd®vere enough as to constitute
persecution.

While the applicant is stateless, he additionailg blaims as a legitimate refugee.
The original decision maker placed significant eesphasis on statelessness as not
satisfying the Refugee Convention, and arguablylowked the applicant's more
relevant claims. As demonstrated through numerecsnt Australian cases such as
Al-Khafajl, there are sound policy grounds for rgeising these claims insofar as is
possible as they arise, and avoid the inevitabievaf court and Government
resources expended in ongoing appeals and mimikiteteérvention processes that
ultimately grant the applicants permanent protecitnoAustralia.

We submit that the applicant's is such a caselaiht needs and deserves the
protection of the Australian Government. We askTtibunal to find in his favour
and allow the applicant to rebuild his life herepgace and dignity.

30.In the document from the Kuwaiti authoritiestated that:

Director General of the Directorate General of Imration
Facilitation of the Residents Entrance in the Coatpen Council States

The Ministry of Interior in the State of Kuwait comenced a lowing the residents of
the Arab Gulf Cooperation Council States to ertter$tate without any prior visa
and this, as per the last meeting he d by theieleacies the Ministers of Interior of
the Cooperation Council States; the Directorateeg@rof Immigration elaborated
some rules in this respect.



In this regard, the Interior magazine held a megtiith Brigadier General Abdullah
Al Rouwayh, Director General of the Directorate &eh of Immigration. I

Regarding the Conditions that should be ProvideRasidents Wishing to, Enter
Kuwait. Brigadier General Abdullah Al Rouwwavh said

1. The profession of the visitor should not behef inarginal professions.

2. The visitor should have one of the followingfessions: ((Doctor - Lawyer -
teacher - Consultant - Judge - Public Prosecutiembkrs - University Teacher -
Journalist - Media means - Systems Analyst PiRiharmacist - Computer
Programmer - Businessman Manager - Diplomatic mem@svners, managers and
delegates of commercial companies and establislsméntiversity graduates)).

3. The wife, children and servants of the aboveiorat categories shall be allowed
to enter the country provided that a resident igir guarantee be available.

4. The resident should not be of those holdingeirdecuments or tickets of all kinds.

5. No security restrictions should be registeregghrding them in the State of Kuwait,
preventing them from entering or leaving it.

6. No security restrictions should be registerggirding them in the State of Kuwait,
preventing them from entering or leaving it.

7. They should hold passports and residence pewhitse validity is not inferior to
six months issued by one of the Cooperation ColBteiles.

Brigadier General Abdullah Al Rouwayh, Directorr@&eal of the Directorate
General for Immigration explained that upon theringtions of the First Deputy of
the Prime Minister, the Minister of Interior ancttMinister of Defense, Sheikh Jaber
Al Mubarak, it has been allowed that the residefthe Arab Gulf Cooperation
Council States enter to the State of Kuwait witheprior visa, and this through one
of the land, marine or air outlets, starting fromayiL3, 2006.

Furthermore, the said resolution allows the engasfaesidents, provided that the
passport be valid along with a valid residence. rfBselution excluded the Iraqi
nationality due to the non-stability of the segudonditions it Iraq, since it is
important to obtain a prior approval confirmingttttais procedure is temporary and it
shall cease upon the end of the causes.

-Visitors should be holding a 'return’ ticket, rediag the visitors using
the public means of transport.

- Should be mentioned in the visa his addresssidleace in Kuwait regarding the
employee competent in issuing the entrance visa thiarrival thereof.

Brigadier General Al Rouwayh also mentioned thatwisitors of the State of Kuwait
who are wishing to visit the Gulf States, accordmghe instructions of the Ministers
of Interior of the Cooperation Council States dgriheir last meeting during which
they allowed the residents of the Cooperation Cib@tates to freely visit the Gulf
States, therefore, the residents of tale Stateuefdft can visit the Gulf Countries in
accordance with the States that are applying #sslution.



In addition, the visit does not require the preseofca medical examination for the
visitors, confirming if the visitors were sufferifigpm a disease, they would not have
obtained residences from the Gulf countries.

Brigadier Al Riuwayh mentioned that coordinatiorcored between all the related
bodies in the Cooperation Council States from aar¢ Bind with the Kuwait
Directorate General for Civil Aviation from anothgart in order to execute this
resolution according to specific rules and condgithat facilitate the entrance of the
residents of the Cooperation Council State to thentry in an easy and flexible
manner with avoiding any negativism.

As for what is related to the fact of imposing feesthese visits, Brigadier General
Al Rouwayh confirmed that the visit shall be foedrand rib fees shall be collected in
this respect, noting that the fact of imposing fiea®lated to the political leadership
while the Directorate General for Immigration iseecutive authority

Brigadier General Al Rouwayh ended his speech digatrthis resolution and if this
shall lead to a touristic and economic boom indbentry saying:

I think that this resolution shall lead to a totidgend economic boom in the country,
where the visitor shall reside for three monthghancountry during which he shall
lease a place of residence or shall stay in a hataddition to his expenses during
his period of residence in the country and the dadgurchasing goods and his
personal needs.

Evidence at the hearing

31.Theapplicant appeared before the Tribunal [in] Mar6B2to give evidence and present
arguments. The Tribunal hearing was conducted thhassistance of an interpreter in
the Arabic (Standard) and English languages.

32.The applicant was represented in relation tog¢kiw by his registered migration agent.
The representative attended the Tribunal hearing.

33.The applicant told the Tribunal that he was stildying and hoped to finish his course in
April 2009. He was working part time at a convegestore.

34.He first came to Australia in September 2005hB& returned to Kuwait twice; in January
2006 when his father died and in January 2007 tsechis mother was ill and his
family asked him to come back. On both these ooocasne had a valid residency
permit for Kuwait.

35.His parents were both born in the Gaza striptheg came to Kuwait in 1967. He was
born in Kuwait [in] 1976. He has his mother andi8isgs in Kuwait and a sister in
Abu Dhabi His mother is 61 years old and has terbployed in order to have a
residency permit. She was sponsored by her hudhatrafter his death in 2006 she had
to find an employer and be put on his books in otdde able to have a residency
permit. Without this she would be forced to leawanit The applicant said that only
Kuwaitis with a Kuwaiti father can have Kuwaitiizgénship and that Palestinian
refugees are never granted citizenship. Their eesigis dependent upon employment;
without employment they are illegal residents. i brothers in Kuwait have
residency based on employment. His two oldestrsigtekuwait are sponsored by their



husband while his youngest sister is 19 years wibtherefore sponsored by her
mother. Once a child turns 21 years old they mastgonsored by an employer.

36.The applicant told the Tribunal that he had cletep 12 years of primary, middle
andsecondary schooling in Kuwait and then he undkra diploma at a private business
institute in 1994/1995. He stated that he wantestudy properly at a tertiary level at
university in Kuwait but could not because he w&sakestinian. He had no problems
attending 4 years of primary school and 4 yearsidfile school because his father was
a teacher and employed by the Ministry of Educasiod so he could attend government
schools at no charge. However in 1990 Iraq invatiadait and the Palestinian
leadership backed Saddam Hussein and this mednhth@91 the Kuwait authorities
sacked all Palestinian government employees inotutiachers and his father lost his
job and he was no longer permitted to attend amowvent school. He therefore had to
complete his 4 years secondary schooling at aters&hool where the family had to
pay private fees. He was not permitted to atterydgmvernment institutions. He was
never able to attend university in Kuwait.

37.The applicant told the Tribunal that he was @ygdl [in sales] for [a] firm from 1996 to
2005. He said that it was difficult for Palestirsaio obtain employment in Kuwait and
that it was dependent upon having good connechahsnce employed you were kept
on as long as you performed.

38.The Tribunal asked him how he had been discetethin terms of education and
employment given his evidence and he stated thatamed to study at a university and
was not allowed to and was not allowed to studg#&za. He had wanted to study
languages and marketing. In Australia he was shgdgiarketing.

39.The Tribunal asked him how his freedom of movetmes restricted and he said that
Palestinians in Kuwait were issued with travel doeats by Egypt but these were not
recognised by other Arab countries and it madedareavel very difficult. He was
meant to travel overseas for his employment butrteddbeen able to other than on one
occasion when his employer had to approach the Ag#ukor to be able to travel to
Turkey. He had also travelled to Bahrain to congtaedicals for his Australian student
visa but had to be escorted. He said that after 1B§ypt agreed to issue Palestinians
with travel documents but these documents gavadlder no right to enter in or reside

in Egypt.

40.The applicant stated that after the 1990 Gulf ®ePalestinians were sacked and
hisfather never got his job back as a teacher9911the UNHCR came to Kuwait and
gave Palestinians refugee rights and people thew kmere able to come to Australia
but his father refused because he believed taiutd be a matter of time before the
situation improved and he got his job back as elteia That never happened and apart
from casual jobs like delivering newspapers whietcauld not really physically cope
with, his father never worked again.

41.In relation to his study in Australia he stattieat his employer had to arrange with Kuwait
authorities for him to have permission to leavedbentry and that there was generally a
6 month limit on being outside Kuwait before resicg was lost but if you were
studying that could be 12 months. When he retunmddnuary 2006 he had no
problems as he had only been absent for less thaonéhs and when he returned in
January 2007 he had no problems as his employegitiad him 12 months leave. This



expired in early 2008 and he tried to have his eygr arrange another extension but he
did not reply to him and finally in May 2008 he cliwered that his employer had
terminated his employment because he needed toshaad employee rather than the
applicant, who was “on the books” but not workiog fiim in Kuwait.

42.The Tribunal asked the applicant if he couldappw to have his residency renewed and
he said that he could not apply even to visit Kuwacause he was on an Egyptian
travel document and had no valid residency permit.

43.The Tribunal discussed with him the informatibat a person could self sponsor to
Kuwait if they were a long term resident and haddybnancial means. He said that he
had heard of that but in reality it did not happdis mother had lived in Kuwait for 41
years and still was required to be sponsored gngoloyer once his father had died.

44.The Tribunal advised the applicant that it ategphat he was now stateless but advised
that this did not in itself accord him refugee s$afThe Tribunal had to assess whether
he had a well founded fear of persecution for awgation ground in Kuwait, his
country of former habitual residence.

45.He stated that he would be illegal in Kuwait aralild be jailed if he tried to return. The
Tribunal asked him if he had suffered persecutiothe past in Kuwait and he stated
that from 1990 to 2005 just being a Palestiniaumvait meant that your life was hard.
He said that people without a residence permit yaked for 2 years then sent home but
he had no home to be sent to and therefore woukepiein jail. He said that he was
completely dependent upon his employer.

46.The Tribunal put to him country information tisalggested that people without a
residence permit in Kuwait would be fined and dégarather than jailed. He stated that
was true of foreign nationals but Palestinians hika had nowhere to be deported to
and therefore risked being jailed. The Tribunaleakskim if he knew of anyone that had
happened to and he said that he heard of peoplemgtejailed until they could find an
employer to sponsor them but that depended upon baving qualifications and he had
none from Kuwait. He said that an employer woultdsponsor him because he was the
holder of an Egyptian travel document and had s@esce permit.

47.The applicant said that he could not go andifiveaza and referred to the letter from the
Palestinian Authority to that effect. He said iffe¢urned to Kuwait now he would go to
jail.

48.After a short adjournment the Tribunal discussed the applicant the fact that any law
jailing non residents in Kuwait could arguably egarded as a law of general
application and, if not applied in a discriminatevgy for a Convention reason, such a
law would not constitute persecution for a Convamtieason. The applicant’s
representative stated that further submissionsdvoellmade on this point after the
hearing. The applicant stated that as he did ngg¢ hacountry of nationality he could not
be deported to that country and therefore woulghibed.

49.The applicant told the Tribunal that he wantedtudy at university and he wanted his
children to be able to study and that was not pés$or him in Kuwait. The Tribunal
raised with him the fact that denial of educatioa gertiary level may not amount to
“serious harm” as required under the Act.



50.The applicant told the Tribunal that the Kuwgnvernment did not want any Palestinian
travel document holders to return to Kuwait onagythad left the country and that was
why the number of Palestinians resident in Kuwad gone from 400,000 to 10,000.

51.The Tribunal granted the applicant’s advisod[adnal time] to put in further
submissions.

Post-hearing Submissions

52.[In] March 2009 the Tribunal received a subnuisdrom the applicant’s representative
together with a certificate from [a Kuwaiti] Lawykefore the Court of Cassation and
Supreme Constitutional Court.

53.The certificate from [the lawyer] stated tha #pplicant did not have a valid residency
inside Kuwait and his residency had been cancéletthe sponsor. If he attempted to
return to Kuwait he would be subject to deportatmthe country of his departure or
detention. He had no right to enter Egypt, GazdheMWest Bank.

54.In the accompanying submission it was stated tha
1. ISSUES RAISED AT HEARING

1.1 Atthe RRT hearing of [date] March 2009, whik Tribunal constituted by
Member Jennifer Ellis, the applicant began witleaagal summary of his
background; his parents' flight from Gaza in thédg his siblings in Kuwait and the
UAE respectively, and his own personal historyudahg study in Australia. The
Member then continued by asking the applicant faen his own understanding of
current citizenship and residency laws in Kuwalte Bpplicant stated:

. It is not possible to become a Kuwaiti citizendonferral;
. In order to have Kuwaiti citizenship, your fatheust be Kuwaiti;
. Those who moved to Kuwait after the 1920s or $98@e applicant was not

definite of the exact date, but said the cut offquewas the date of creation oft a
Kuwaiti state) are not Kuwaiti citizens.

1.2 On the issue of residency of non-citizens inviit, the applicant noted that the
only way to be granted legal residency in Kuwaiaasn Kuwaiti citizen is through
the grant of a working visa. This is either obtaitierough sponsorship by a genuine
Kuwaiti employer, or alternatively by the payingabbribe to a Kuwaiti employer
who registers you falsely as an employee for thpgme of obtaining such a visa.
The applicant stated that he believes such reqeimemust be met by anyone over
the age of 21.

1.3 The Member then questioned the applicant dtiswgxperiences growing up in
Kuwait. The applicant noted particularly that heswsmable to enrol in tertiary
education, despite an ardent personal desire smdde said that university places
are reserved either Kuwait citizens or for highkiag/high profile non-citizens. He
stated that a simple person like have a chandeidbier education within Kuwait.

1.4 The Member then asked the applicant abouyiririsary education. The applicant
stated that his primary schooling (prior to the @®@qi invasion of Kuwait) was
undertaken without difficulty and that he was ablattend a normal Kuwaiti school,
particularly as his father was employed by the Btiyi of Education Following the



first Gulf war, the applicant stated that he argldiblings were forced to go to a
special private school rather than through theipudylstem. The applicant noted that
his [tertiary] diploma was obtained through a piévestitute, without any formal
accreditations.

1.5 The Member then questioned the applicant seimployment history. The
applicant stated that he was an external salesgeptative for [a] company from
1996 until his initial travel to Australia approxitely eight years later.

1.6 When asked by the Member whether he feltithdtad been discriminated
against as a Palestinian in Kuwait, the applictated that:

. He felt that he had been discriminated againbbih his education and
subsequent employment due to his Palestinian raditipn

. Although his family (particularly his father) haastilled in him the great
importance of education, he was unable to realsdrieam of higher education
despite attempting to do so;

. He had found this discrimination to be unbear&itdim personally,
particularly given his strong desire to study lamgges and marketing;

1.7 Turning to the issue of his father's redundatiey applicant stated that:

. After 1990, following the Iragi invasion of KuwaPalestinians in Kuwait
were sacked and people had to pay a lot of moneydier to continue their
residence;

. People tried to take 'revenge' on Palestiniah@imait at this time;

. UNHCR at that time offered refugee status to almns in Kuwait but that
his father refused it, believing that the situatioould improve;

. His father was sacked at this time and neverinegihis employment as a
teacher for [his employer]; and

. His father was rarely able to find employment] anly occasionally
managed to secure low-paying, unskilled casual work

1.8 In discussing his family's residency statig,applicant explained that his
brothers all hold a working visa, and that his maer sisters are sponsored by their
Syrian husbands. He stated that his mother alsa hasking visa which includes his
younger sister as she still under the age of 2fisyea

1.9 The Member then questioned the applicant fidave of absence' from Kuwait
in order to study. The applicant explained thatrigler to extend his permission to be
outside the country, his employer was requirecke this certificate of enrolment to
the Kuwaiti authorities and request his residenncyd renewed. He stated that
although the usual time limit on travel outside Kaitws six months, it is able to be
extended to one year only at the request of yoynrl@rar. When returning to
Australia in February 2007, the applicant was grdtermission to remain outside
Kuwait until early 2008, Following his sacking bislemployer in May 2007, the



applicant lost his capacity to renew his Kuwaisiidency. On this point, the applicant
elaborated;

. Travel document holders (in contrast to citizenghose with passports) have
no right to even visit Kuwait;

. Although he has heard rumours of 'self-sponsprtsivier many years, he has
never known anyone to manage this in practiceudiob his own parents (despite
their residence in Kuwait for over 40 years); and

. He believes that although a technical law magteadiowing self-
sponsorship, it is not available in practice.

1.10 The member accepted that the applicanttsless, and that it would be
'difficult if not impossible' for him to renew higsidency given present
circumstances. Turning to the issue of whethemb@arack of legal residency would
leave him vulnerable to persecution, the appliexptained that were he to be
returned to Kuwait, we would live there as an élegon-citizen. He would not be
accepted by the Kuwaiti authorities and is likelyoe imprisoned. Asked by the
member as to his experiences while living in Kuwg applicant reiterated that he
had been personally persecuted on the basis &fdestinian nationality, particularly
between approximately 1990 and 2000. He descripgtémmatic discrimination under
which Palestinians are imprisoned indefinitely (dau¢heir inability to be returned to
their country of origin) for any offence, includiagack of required sponsorship.

1.11 The Member then advised the applicant thahaldecountry of origin
information before her indicating that people withwalid residence permits in
Kuwait are ordinarily fined and then deported. Askehether or not he had any
evidence to suggest he would be jailed upon reatuKuwait, the applicant
elaborated:

. People with a valid country of citizenship to waihithey can be returned
would usually be deported rather than imprisone@fier a relatively brief period of
imprisonment;

. Since he has no right of return to the Gaza diinig Kuwaiti authorities have
no place to which they could deport him.

. His submission makes reference to the detenfiapproximately 259
workers for violation of residency laws in 2007;

. He believes he would remain in prison indefinites the Kuwaiti authorities
have no place to which they could deport him;

. He is aware of other people being imprisoned timdly are able to find
alternative sponsorship or another resolution fimait he has no chance of finding a
new employer as the holder of a travel documeriiawit even visitor's rights;

. If his residency was still valid he may be alddihd an alternative employer;
. In the absence of a particular request made $giployer, his ordinary

right of residency in Kuwait has expired as a resbian absence of more than six
months from Kuwait; and



. In the present circumstances, given his lapsesiflency, this option of new
sponsorship is not open to him and he would theedfe imprisoned indefinitely.

1.12 Asked what the likely consequences would Hasofeturn to Kuwait, the
applicant stated that he would without doubt gjaiio He further stated that he
believed this imprisonment would be of significdotation, but that he could not
know exactly how long without looking into the Kuitvdaw. The applicant
commented that this would be the situation for Balestinian resident Kuwait whose
residence had expired outside the country. Thei@plnoted that although he has
never been inside a Kuwaiti jail, he believes cbads are very poor.

1.13 Following a short adjournment, the Member dobat if laws sanctioning the
imprisonment of hon-citizens applied generally imkit, that this treatment would
not ordinarily constitute persecution for a Conuw@mtreason. The applicant noted at
this point that while the law may apply generaillys unequal in its application
insofar as Palestinian non-citizens without a vatidntry of return are particularly
discriminated against and affected by it. The ajayli agreed that his representative
would make further submissions on this point.

SECTION 2. THE APPLICANTS INABILITY TO RETURN TO KWAIT
LEGALLY

2.1 The applicant has previously submitted andigea evidence from the Kuwaiti
authorities that he is unable to legally returiKtavait The original decision maker
also accepted this contention, noting that:

A DFAT advice from 2002 states that Kuwaiti auttied are not likely to admit into
the country a Palestinian holding an Egyptian trdeeument, who was born in
Kuwait and lived there for a long period of timechuse he was not a Kuwaiti
citizen.

The original decision maker further accepted thatapplicant does not at present
hold the right to enter and reside in Kuwait Aasequence of this finding, the key
guestion in our submission is therefore whetheratithe applicant is likely to be
persecuted as a stateless Palestinian whose regidgits in Kuwait have expired,
and who is presently outside Kuwait.

SECTION 3: THE APPLICANT’S LAPSE OF RESIDENCY AS GISTITUTING
A WELL FOUNDED FEAR OF FUTURE PRESECUTION

3.1 The applicant’s dismissal from employment

The applicant clarifies in his most recent statytbeclaration of [date] February
dismissed from employment with [his former empldyeiMay 2007, despite a
previous oral agreement between them that his gmaot would continue until
January 2008. A copy of the termination of serl&tter, [date] May 2007
accompanies this submission. The applicant sulihatshis employer changed his
mind about his ongoing employment due to the sémaployee quotas imposed by
the Kuwait Ministry of Worker Affairs, and the fatttat the applicant would have had
an adverse impact upon his business by his inclugithis quota without being
present in Kuwait to actually work. This changetia applicant’s employment
situation has now caused his legal residency in&ute lapse.

3.2 The lapse in the applicant’s Kuwaiti residency



To live permanently in Kuwait, expatriates othearttGCC citizens must have 'igama’
- a residence permit. The three main types are wises, domestic and dependent
visas, all of which require a sponsor... To obtasidence on a work visa an offer of
employment must first be accepted. The Kuwaiti spong employer then applies
for a work permit from the Ministry of Social Affa & Labour, for which the

sponsor needs a copy of the employee's passport.'

As noted by the applicant at the hearing, hon@itizin possession of a travel
document, in contrast with passport holders, havagit to enter or reside in Kuwait
(1.9). It is as a consequence of this law thashenable to secure alternative
sponsorship and subsequent legal residency.

The applicant has contacted [name deleted: s434 R)jwaiti lawyer, who confirms
that the applicant has no valid residency in Kuwai that if returned he would be
detained (See Annexure A). [The lawyer] furtherfaams that the applicant has no
right to enter Egypt or Palestine. As such, higdmwxy status would be unable to be
resolved. The implications of this issue are disedsbelow.

3.3 The applicant's likely treatment upon returkKtovait

The applicant has emphasised in both his pre-tgatibmission and at hearing that
he is likely to be jailed upon return to Kuwait{1-1.12). This assertion is
corroborated by available country of origin infoitioa. The Immigration and
Refugee Board of Canada notes that:

By the end of 1998, Kuwait had reduced the numbéwreign residents
from such groups to, about ten percent of its pae4atal, largely through
routing their residence permit renewals throughStete Security Service,
which often denied their applications. (Kuwait dgpdoreigners who are
unable to renew residence and work permits. Thoaela to return to
their places of origin may opt to stay in Kuwait,detention.) Residence
renewal denials for Palestinians and Iragis in@eéaharply after 1996,
when Kuwait Implemented the policy.

The US State Department Report on Human Right®G68 also confirms that non -
nationals in Kuwait are sometimes subject to aabjtarrest. Furthermore, a number
of laws and reg rations discriminate against naienals, and 'police and security
forces were more likely to inflict Ouch abuse om+mationals, and the ‘police and
security forces were more likely to inflict suchuak on non- citizens, particularly
non-Gulf Arabs.' It commented that no developméiats been made on the 2006
case of two non-nationals who died in police cugtod

The World Refugee Survey 2008 notes the detenfi@®® workers for violating
residency laws in January of that year.4 The UK Ediffice Operational Guidance
Note on Kuwait (released 3rd May 2007) commentswpgson conditions in
Kuwait as follows:

In their 18 April 2005 report, the National AssegiblHuman Rights Defense
Committee overcrowding, poor sanitation, inadeqeaatgainment of infectious
diseases, and lack of sufficient problems in tlieppison complex ... There were
reports In 2006 that the authorities mistreatedgmeinmate-on-inmate violence,
Including rape.5



We submit that available country of informationrotrorates the applicant's claim
mistreatment upon his return to Kuwait.

3.4 The 'law of general application' test

While it is a settled proposition of Australian lawat the enforcement of a generally
not ordinarily constitute persecution,6 it is edyialbpparent that a correct application
requires the decision maker to look beyond theils&lf to see whether the law is
intent, or whether it has a discriminatory impactneembers of a group recognised
under the Convention. As Germov and Motta comment:

To merely characterise a law as being of geneglcgtion requires a lack of inquiry
on the part of the decision-maker, and, in a searsecceptance of a value judgement
that the law is neutral in its intention. But thépresents a gloss on what may be the
true purpose of the law.

The applicant falls under the terms of the 1951ugeé¢ Convention due to his
nationality and by reason of his membership ofréiqdar social group. Unlike the
case of Applicant A in which the act which gavesris the well-founded fear of
persecution was the only means of identifying thaad group, the applicant before

the Tribunal at present belongs to a class of gedigtinguishable by their

nationality, by their lack of passport, and thaitk of a home country to which they
may be deported. It is as a result of the applisathtus as a stateless Palestinian, and
the holder of a travel document rather than passiat he is discriminated against

by a law which would at first glance appear to baagyal in its terms.

The limitation imposed by Justice Dawson in Apghit A upon consideration of the
phrase 'particular social group' is that the chargtic or element which unites the
group cannot be a common fear of persecution. iEhadt so in the applicant's
circumstances, as outlined above We would furtbbmit that the Kuwaiti residency
law discriminates against people in the appligamsition in that the sanctions
imposed for violations of the law are only ‘appiat® to those in breach of the law
with a country to which they may be returned.

The 'legitimate objective and appropriate and astipest has been discussed by the
High Court of Australia in Applicant S v Ministeoif Immigration and Multicultural
Affairs." While we would accept that current Kuwaiittizenship law may indeed
satisfy the 'legitimate objective' test, in thataim would appear to be protection and
integrity of the nation's borders and an exercfdgtsaight to control entry across
them, in cases such as the applicant's the laeitisen appropriate nor adapted. As
held by Gleeson C, Gummow and Kirby JJ, there thest degree of proportionality
in the means used to achieve that [legitimate]aibje. As the application of the
Alien Residence Law is grossly disproportionatédsrireatment of stateless
Palestinians, it follows that it is therefore neitlappropriate nor adaptive to people
falling within that group. The law cannot fairly blescribed in these circumstances as
a law of general application.

3.5 Indefinite imprisonment of the applicant amaungto a well-founded fear of
future persecution

Turning to the issue of whether indefinite impris@nt under the Alien Residence
Law amounts to persecution, we submit that lodefty has traditionally been
accepted by the Australian courts as constitutiegéquisite serious harm. As held
by Chief Justice Mason of the High Court of Aus&al



Discrimination which involves ... detention ... @ngbenalty of imprisonment for
escape or return to amounts prima facie to persecut

As discussed above (3.3), the applicant would becpéarly vulnerable to
mistreatment and uncommonly harsh conditions u®alimost certain
imprisonment in Kuwait if returned. We would submhiait the applicant has clearly
established a well-founded fear of persecutiomdason of his nationality and
membership of a particular social group (statetesscitizens in Kuwait who are not
entitled to hold a passport) in light of the aboeeationed factors.

SECTION 4: THE APPLICANTS PREVIOUS TREATMENT IN KUWT AS
CONSTITUTING DISCRIMINATION

AMOUNTING TO PERSECUTION

The longstanding mistreatment of Palestinians iw&tis well-documented, and
recognised by the Refugee Review Tribunal in cageh as V95/03377.14 The UK
on Kuwait 2008 states:

Before the 1990 Iragi invasion there were some@@DPalestinians living In Kuwait
Palestinians had originally gone to Kuwait to findrk after the war in 1948. At that
stage Palestinians were a clear asset to an uegteleghed Kuwait, which was in
need of teachers, labourers and civil servantsistdbiwas hard to acquire
citizenship, this we not necessary for long termkaand residency_ The numbers of
Palestinian children were restricted within the Kaithweducation system...

The Palestinian leadership was seen to supporfdtkgving the invasion in 1990
and, after Kuwait's liberation, non Kuwaitis, Inding Palestinians, were subject to
many legal restrictions. By 1992 it was estimateat bnly 30,000 to 40,000
Palestinians remained In Kuwait. Around half osthumber had Egyptian travel
documents, but because they did not have Israaitity cards, were not allowed to
return to the Gaza Strip, and did not have acaessgizenship in Kuwait.15

Restrictions in both education and employment djppities have been recognised as
serious harm amounting to persecution, in circunt&s that do not threaten
subsistence. Addressing exclusion from public semtgployment in the applicant's
country of origin, Justice Mansfield held:

In my view, the tribunal erred in concluding thia¢ tability to obtain work in private
enterprise reflects the state upholding the "righwork”, where the state either
imposes or tolerates a system which precludesicatdts citizens from working in
government employment for reasons of religion ditipal beliefs. Far from treating
its citizens equally, the state then is sanctiowiisgrimination against some of them
for Convention reasons. it is difficult to envisageeumstances where such
discrimination may, in a practical sense, be infiggmt. That is the more so when
there is a significant economic disadvantage carsggupon that restriction,
although actual economic disadvantage in an imnegersonal sense is not per se
the critical matter. It is unnecessary to resogcgrally to relatively recent historical
examples to make the point. To characterise tlairistances as not sufficiently
serious to constitute persecution in my view falacknowledge the fundamental
significance of the state positively excluding aertof Its citizens for Convention
reasons from employment by the state and its organs

The applicant has further emphasised, both indbsnéssions and at hearing, his
inability to access the Kuwaiti education systerd #re impact this has had upon his



life (see 1.3 and 1.6). A lack of entitlement taeation has been accepted by the
Federal Court as a possible component of systemigticimination amounting to
persecution. It is clear that the accepted definiof persecution encompasses a
range of deprivation of interests that do not cafose to threatening subsistence.
We would submit that the applicant's exclusion fithn education system in Kuwait
is but one indicator of discrimination amountingo&rsecution for reason of his
(Palestinian) nationality.

SECTION 5: CONCLUSION

The applicant claims, and has been able to coradboa well-founded fear of
persecution on the basis of his nationality (Pai&st) and membership of a
particular social group (illegal non-citizens ofdait without entitlement to passport
of any nationality). Both his past treatment in Kaitiand his likely future treatment
upon return are serious enough to constitute petisec [The applicant] therefore
meets the Convention definition of a refugee anti beeds and deserves the
protection of the Australian Government. We hope wal allow him to settle in
Australia to continue his life in freedom and digni

INDEPENDENT COUNTRY INFORMATION

55.The Tribunal considered information from extéswurces relevant to the applicant’s
claims.

The status of Palestinians in Kuwait

56.Along with most other Arab states, Kuwait is adignatory to the 1951 Convention
relating to the Status of Refugees or the 19670eabtrelating to the Status of Refugees.
Since 1948, Palestinian refugees have been asbhigtie UN Conciliation Commission
for Palestine (UNCCP) and the UNRWA (United NatioRalief and Works Agency for
Palestine Refugees in the Near East). As a consegue

because the Palestinian refugees had a UN agenlusiely devoted to their relief,
at the international level they were not coveredhey1951 Convention Relating to
the Status of Refugees. Article 1D stipulated thatconvention should not apply to
those persons who at the time were receiving ptioteor assistance from organs or
agencies of the United Nations other than the UghHEiommissioner for Refugees
(UNHCR). As a result, Palestinian refugees registavith UNRWA and residing in
its area of operation lack both the special praaqtrovided for in the convention
and the international protection provided by UNH@Riblak, Abbas, 1996,
“Residency Status and Civil Rights of Palestiniaiugees in Arab Countries”,
Journal of Palestine Studies, Vol. 25, No. 3, Sprip. 37).

57.0ther UN legal instruments are also relevati¢orights of Palestinians but whilst
receiving some formal acceptance by Arab statésndhese formal entitlements were
not observed in practice. The Protocol for the imesnt of Palestinians in Arab States ,
the so-called Casablanca Protocol, was signednayrdoer of Arab states in 1965 and
was designed to ensure residency (though not gal)itiights were accorded to
Palestinians. Other individual decrees and resoigtivere adopted by individual states
subsequently. The Protocol came under increasiesgpre and after the Gulf War the
Protocol was effectively revoked in 1991 througlalht.eague Resolution 5093,

which has been superseded by the internal lawaaif Rost state. Restrictions in
varying degrees involving residency rights, freeddfimovement, employment,
property ownership rights and access to governsemices are now imposed on RD



holders in all Arab countries. Indeed, educatia@altin and social benefits are
increasingly being curtailed, if not denied outtigh Palestinians (Shiblak, Abbas,
1996, “Residency Status and Civil Rights of Patesiti Refugees in Arab Countries”,
Journal of Palestine Studies, Vol. 25, No. 3, Sprin 42 ).

58.Until the Gulf War of 1990-91, Palestinians inwait formed the largest group of
Palestinians in the region, between 350-400,006t wfovhom were 1948 UNRWA
refugees holding Jordanian passports or Egyptaretidocuments (BADIL Resource
Centre 2007, Survey of Palestinian Refugees ardnally Displaced Persons (2006-
2007) p. 24 — Attachment 2 ). This number redugedidout half in the first year of the
war, and to roughly 25,000 by 1992. There are apprately 6,000 Palestinians in
Kuwait, according to USCRI (United States CommifteeRefugees and Immigrants
2008, World Refugee Survey Kuwait 2008 , 19 JubetYigures relating to Palestinian
population numbers and labour migration in the @alintries are imprecise.

Re-entry to Kuwait.

59.Kuwait has exercised restrictions on Palestingints to residency for some decades:

Kuwait instituted regulations to control the inflokforeigners from the late 1960'’s.
The pillar of these regulations was the sponsaegyswhich meant that a kafil — a
Kuwaiti employer and sponsor — was responsiblafiche legal and financial
matters of their non-Kuwait employees. Residenayicconly be obtained through a
Kuwaiti employer, and the employee would have awéethe country once the job
was finished or when he reached the age of retineriMoreover, adult children of
immigrants had to leave the country, even those ldtbbeen born and grown up in
Kuwait, unless they obtained their own individuabssorship. The sponsor system,
with minor variations, is practised by all the Gsiiétes in their dealings with foreign
labour (Hovdenak, A. Pederson, J. Tuastad, D. H.Zameik, E. 1997, Constructing
Order: Palestinian Adaptations to Refugee LifefpFastitute for Applied Social
Science, Oslo).

60.The applicant appears to have no right to rerdiwait without appropriate employer
sponsorship, as under this system,

The Kuwait system did not guarantee any permamsidency rights or citizenship
for that matter. A series of permits were institlte regulate the Palestinians’ work
and their residency rights. The law required thigfoeeigners leave Kuwait when
their employment contract expired and could onbnter when a new contract was
written. ... The employer became a guardian reguldtiedegal and financial
dealings of a foreign national in the country... Taartination of an employment
contract also meant the termination of residenglyts, whereas before this law,
Palestinians and others were able to arrive ircthumtry without a prior work
contract. Not only were foreigners required to &#we country when their contract
expired, they could only resume work with a newtcaet. This was a clear hardship
to Palestinians who mostly had no country to retar(lalhami Ghada H. 2003,
Palestinian Refugees: Pawns to Political ActorsyaScience Publishers, New
York, p. 115).

61.A person found to be without a valid igam, @idence permit, is fined and deported,
according to the Australian website of the Embadgsihe State of Kuwait. A work,
domestic or dependent visa is required:



62.The

Work visas are igamas granted under articles I7p(iblic sector employees) and 18
(private sector employees) of the immigration ragahs. To obtain residence on a
work visa an offer of employment must first be guted.

The Kuwaiti sponsoring employer then applies faraak permit from the Ministry of
Social Affairs & Labour, for which the sponsor needcopy of the employee's
passport showing full personal details, and angoiuwait entry visas. A private
sector sponsoring employer must then obtain a feetibn certificate (NOC) from
the General Administration of Criminal Investigatiat the Ministry of the Interior
which he does by submitting the employee's persietails.

If the employee is living in a country that has aiti Embassy the employer will
send him a copy of the work permit, which the empwill take, with a medical
certificate, to the Kuwaiti Embassy for endorsemé&he Kuwaiti Embassy will have
received a copy of the work permit through the Miliryi of Foreign Affairs. Those
sponsored by private sector companies will reqhier NOCs and a copy of the
employer's authorized signatory as registered disiress purposes. Applicants are
also required to provide a medical certificateistathat their general state of health
is good and that they are free of specific epidaiiseases. The Embassy will then
provide an entry visa for Kuwait on submissiontaf application form.

If the employee is living in a country that haskuowaiti Embassy then the sponsor
will submit the work permit and NOC to the Minisio§ the Interior to obtain the
entry visa. If an employee is on a visit visa toA&it when he accepts employment,
then, once the work permit and NOC are ready, h&t leave Kuwait and return on
the entry visa the sponsor obtains for him. Onchdseentered Kuwait on the entry
visa, the employee is required to undergo medasibtand obtain a fingerprint
certificate before he can process his residenee(mbassy of the State of Kuwait
(Australia) 2008, “Residency Procedure: ObtainirgiRence”).

Kuwaitiah.net website states that:

Self-sponsorship is available under article 2efitnmigration regulations to those
who have “spent long years in Kuwait ” and can wbéaresidence permit “for two to
five years, provided they can support themselvenfiially and can produce a
certificate of good conduct.

Exit visas are required of government ministersd“aome other government
institutions”. However, “other expatriate[s] do mequire exit visas”.

Transfer to another sponsor is possible betweermr sategories of employment, e.g.
within the public sector or as a domestic servatit & new sponsor. However
expatriates ‘in the private sector may transferdtmther sponsor in the private
sector only once every two years’, except in spatifircumstances. The support of
the current sponsor is required for all transféasaMetter of release.

Absence abroad

A residence visa is cancelled if the holder is ababoard for a continuous period of
six months. The only exceptions are for those who:

- Are studying aboard
- Are receiving necessary treatment aboard [sic], o

- Are required by virtue of their work to be abogsid],



Provided permission in all three cases is obtabefdre leaving Kuwait (Kuwait
Ministry (undated), “Residence Visa”, Kuwaitiah.ingtp://e-
kuwait.ws/kuwaitiah/ministry.html - Accessed 2 Fadmy 2009).

63.In 2007, the Ministry of Interior (not for thiedt time) offered an amnesty for two months
from 1 May to 30 June for those with expired res@evisas to regularise their status or
to leave the country without penalty:

In a ministerial decree No. 483/2007 issued byt Bdeputy Prime Minister, Minister
of Interior and Defence Sheikh Jaber Al-Moubaraksabah, expatriates whose
residencies have expired or those who do not ledidlency permits can avail of the
grace period subject to the following conditions:

Article 1: All those who are not subject to traeins by any concerned legal
authority, and who do not hold a residence permiheir residency has expired, must
leave the state during the period 1-5-2007 to 2067 through any border exit point
directly without obtaining any permission from aaythority.

Article 2: Those who wish to retain or renew thesidencies in the state and are
ready to pay the applicable fines without beingmefd for interrogation will also be
granted residencies on the condition that they maleéte other relevant criteria.

Article 3: All those apprehended during the amnggifod granted in Article 1 of
this decision, and found to be in violation of tsidency laws will be deported
immediately, unless they are entitled to officiapdrtations as per the law.

Article 4: Expatriates found in violation of othlemvs and have security restrictions
against them (eg. financial liabilities) cannotedhe state. They must abide by the
law in setting their legal statuses right by olitagrthe required residency permits as
per legal requirements and within the granted gpscesd mentioned in Article 1.

Article 5: Foreigners who leave the state withie geriod mentioned in Article 1 and
were in violation of residency laws will be exengbfeom any penalties or fines as
stated in the Amiri decree 17/59. The law in thiidle is not applicable to those
who enter the state after the date of issuingdider or those found in violation after
the said date.

Article 6: Foreigners who leave in accordance Wik law can return back again
through legal official procedures unless they amened for reasons other than
residency law violations.

Article 7: Those violators who do not leave thdestaithin the period mentioned in
Article 1 will be subject to legal punishments gplacable by the law, will not be
granted residencies, will be deported from theestad will never again be allowed to
return to the state at any given point of time (‘esty for residency violators from
May 1” 2007, Kuwait Times , 25 April,
http://www.kuwaittimes.net/read_news.php?newsid=MINDM1ODgyMw == -
Accessed 3 February 2009 ).

64.The Kuwaiti parliament recently passed a newr#down bill which will improve
employment conditions for foreign workers, howetrex often-criticised sponsorship
system remains unchanged;

Minister of Social Affairs and Labour Bader al-Dulassaid in September the
emirate was considering alternatives for the systemeet international labour
standards.



The statement came after violent protests by fareigrkers demanding better
conditions.

Parliament's human rights committee had also cétled review of the sponsorship
system to try to stop employers from abusing hutsla thousands of foreign
labourers.

Following the unrest in July, the government introed a minimum monthly wage of
40 dinars (150 dollars) for cleaners and 70 dif284 dollars) for security guards.

However, the ruling applies only to those working dompanies on government
contracts (“Kuwait parliament approves new laber’la009, ABS-CBN News , 29
January, http://www.abs-cbnnews.com/world/01/2¥0®&&it-parliament-approves-
new-labor-law - Accessed 3 February 2009 ).

Discrimination against Palestinians in Kuwait, partlarly in terms of access to education
and employment

65.Treatment of the Palestinian population whichams in Kuwait today is marked by
policies which existed before the 1990 Gulf Wanal as post-war hostility to the PLO
and perceived Palestinian co-operation with Iragprigals against Palestinians
eventually ceased but new polices followed, anddlveere

designed to strip the remaining Palestinians off@ileges enjoyed by workers
prior to the invasion and to encourage their deperfThe Palestinians were not
reinstated in the government positions, especibiyteachers, and civil servants
waited until they were officially removed from thgiositions before leaving the
country. Collective punishment was even directeldadéstinian children who were
refused permission to government schools and whie me& longer eligible to half
tuition payments by the government...Free medica pagviously enjoyed
Palestinians was now withdrawn. Renewal of idemi#tyds and care license plates
became a nightmare for Palestinians who were pedigr any evidence of having
taken Iragi identity cards. Kuwaiti's were, thuswilling to recognize the dilemma
of the Palestinians who risked deportation by thgis because of their precarious
residency status (Talhami Ghada H. 2003, PalentiRe&fugees: Pawns to Political
Actors , Nova Science Publishers, New York, p. 120

66.Restrictions on access to education has beexistence in Kuwait for some time,
beginning in 1965, when government schools resttieinrolments of non-Kuwaiti
students to no more than 25%.

The PLO was later given permission to operatevits schools with teachers,
buildings and furnishings supplied by the MinistfyfEducation. The programme
included 22 schools and lasted until 1976, whew Were closed for financial and
political reasons, and the students incorporatedgovernment schools. In the
1980s, due to overcrowding, the government dediaaidonly children of expatriates
who had been in Kuwait since 1 January 1963 woealgdrmitted to register in
government schools. Other children would have tolen private schools. The
government subsequently moved to subsidize tuftiochildren affected by this
ruling by 50%. Ten per cent of places at the Ursitgrof Kuwait are available for
foreign students (Badil Resource Centre 2007, Sun¥@alestinian Refugees and
Internally Displaced Persons (2006-2007) , 12 Sepéz, p. 130 ).

67.According to USCRI,



Recognized “expatriates” (refugees) holding legaldence permits and UNHCR
protection certificates could move freely throughthe country.

Although the Constitution provided for residenights of freedom of movement and
residence, in practice some workers complained ¢bejd not leave their residential
camps.

The Government granted workers the right to uniehiat excluded over half a
million domestic servants and an unknown numbenafine employees. It ruled
further that each occupational trade could havg oné union. Foreign private sector
workers could join but not lead unions.

Foreign workers had to live under the sponsorshipregistered Kuwaiti company,
and could not change employers without the latigpjzroval during their first two
years in Kuwait.

Labor laws did not protect domestic workers fromssh Police reportedly arrested
and indefinitely detained dozens of domestic seas/Bor alleged immigration
violations after they ran away from abusive empisy@&hey fell under the
jurisdiction of the MOI rather than the Ministry 8bcial Affairs and Labor, which
regarded such cases as criminal matters rathetabhandisputes. Employers also
routinely withheld passports and threatened depontéo pressure foreign
employees to drop court cases against them.

In early 2008, a prominent opposition MP proposeitigl away with sponsorship
requirements for expatriates who had lived in Kuvi@i 40 years or more.

Public Relief and Education

Kuwait did not have a system of public relief fordigners. The neediest refugees
received assistance from UNHCR, which assistedtiveaiti Red Crescent and the
government-run Zakat House in providing basic hutaaan aid. Unlike nationals,
foreigners had to pay yearly fees to the MinistrjHealth for medical coverage to
obtain or renew residency or work permits. Thep &lad to pay additional fees each
time they received medical care (United States Cit@enfor Refugees and
Immigrants 2008, World Refugee Survey Kuwait 20@8 June — Attachment 3).

68.UNHCR notes the parallel lack of reliable stated information on the Palestinians in the
Gulf states with the inability to find a durabldwgeon to their situation. These countries

are gradually reaching the limit of the applicdbibf their current regulations which
consider Palestinians as expatriates. These ragudgimmigration, penal) or
conditions for accessing basic social services (tagdeducation, higher education)
were not designed for and can not be applicallleadituation of families, such as
the Palestinians, that may have been living inctiuntry for 3 or 4 generations. The
standard of treatment of some Palestinian refulgassherefore been slowly and
silently moving from the status of expatriate tongthing else, to a new category
with a more favourable treatment that still doesexist in the local legislation. The
authorities do not want this change in the standatceatment to be perceived as a
gradual local integration. They emphasize on [$ie]r international commitment
towards the rights of Palestinian refugees andedtevant resolutions of the United
Nations and in particular resolution 194 on thétrig return (UNHCR 2007,



“Regional Operations Plan 2008. Saudi Arabia, KiWwaAE, Qatar, Bahrain,
Oman”, September, p. 12).

69.Working conditions for citizens and non-citizelif§er significantly;

An institutionalized, two-tiered labor market ereihigh wages for citizen
employees, most of whom were in government whitkicor executive positions,
while noncitizen workers, even those in skilledipposs, received substantially lower
wages. A national minimum wage was in effect fdolmusector employees. Citizens
were guaranteed at least $700 (200 dinars) pertmuaile the noncitizen wage was
$320 (90 dinars). The public sector minimum wage/igled a decent standard of
living for a worker and family. There was no legahimum wage in the private
sector. The minimum wage for domestic workers wignedd contracts after October
2006 was $140 (40 dinars). The MOSAL is responditniémplementing the
minimum wage, which was effectively enforced.

The law establishes general conditions of workterprivate sector, with the oil
industry regulated separately. The law limits tteendard workweek to 48 hours with
one full day of rest per week; one hour of regtradtvery five consecutive hours of
work; provides for a minimum of 14 workdays of leasach year; and establishes a
compensation schedule for industrial accidents.gdwernment had amended the
law to extend the weekly one-day rest period top@ary workers employed less
than six months and to workers in enterprises eyiqafewer than five persons.
Domestic servants and other unskilled foreign wiwrlke the private sector frequently
worked in excess of 48 hours, often with no dayest and no annual leave. As of
October 2006, they were entitled to a weekly dasest, two daily one-hour rest
periods, and a month of annual leave (US Departofetate 2008, Country Reports
on Human Rights Practices for 2007 - Kuwait , 1Irdiigsection 6) ).

FINDINGS AND REASONS
Article 1D

70.Article 1D of the Refugees Convention operatesxiclude from the Convention persons
presently receiving protection or assistance frodnaed Nations organ or agency other
than the United Nations High Commissioner for Refegy(UNHCR). Article 1D states:

This Convention shall not apply to persons whoadgresent receiving from organs
or agencies of the United Nations, other than thigedd Nations High Commission
for Refugees, protection or assistance.

When such protection or assistance has ceasedyaeason, without the position of
such persons being definitively settled in accocganith the relevant resolutions
adopted by the General Assembly of the United Matithese persons shall ipso
facto be entitled to the benefits of this Convemtio

71.The Full Federal Court MIMA v WABQ (WABQRheld that the first paragraph of Article
1D applies to exclude a person from the Converntitre person belongs to a class of
persons who were receiving protection or assistémooe organs or agencies of the
United Nations other than UNHCR as at 28 July 1984 date when the Refugees
Convention was signed, this being the time refetodaly the words ‘at present’ The
relevant factual issue in relation to the firstggaaph is whether the applicant belongs to
the relevant class of persons. In the case oftelesa Palestinian applicant, if
Palestinians as a group were as at 28 July 19%®ivieg protection or assistance then
the first paragraph applies. The Full CourtwWABQobserved that the United Nations



Conciliation Commission for Palestine (UNCCP) alnel United Nations Relief and
Works Agency (UNRWA) appeared to have been proggdirotection and/or assistance
to Palestinians at the relevant time.

72.1f a person falls within the terms of the fipstragraph, it is then necessary to consider if
the second paragraph applies. The Full CowvABQheld that the second paragraph is
also concerned with a class of persons ratheritithviduals and that it is sufficient if
either protection or assistance has ceased foreaspn in respect of the class (without
their position being definitively settled) for teecond paragraph to apply. It will not be
sufficient that protection or assistance has ceassglation to an individual member of
the class. Whether protection or assistance hagdea relation to the class of persons
is a question of fact for the Tribunal to determareording to the material before it.

73.Whether protection or assistance has ceasethition to the class of persons is a question
of fact for the Tribunal to determine accordinghe material before it. In relation to a
stateless Palestinian applicant, if it is found #ither protection or assistance has
ceased in relation to the class, the applicamtisied to have his or her application for a
protection visa determined according to the Corivardefinition in Article 1A(2):
WACG v MIMA[2002] FCAFC 332 (Hill, Moore and Tamberlin JIN8vember 2002).

74.Independent country information available supgptire Full Court’s view that there were
two UN agencies primarily concerned with the prensof protection or assistance to
Palestinians at the time of signing the Convenitioh951: the United Nations
Conciliation Commission for Palestine (UNCCP) anfdRWA.

75.The country information indicates that whethenat UNRWA ever did provide
protection to Palestinians, it does not do so NANRWA provides assistance to
Palestinians primarily in the areas of health, atioo, social and emergency aid (
Report from the Fact-Finding Mission to Lebanor@ May, 1998 , s.5 A - C, Danish
Refugee Council and Danish Immigration Service oDet 1998). When UNRWA was
specifically asked by the Danish researchers $ovigw of the Article 1(D) clause and
its scope, its head office in Gaza stated that:

... [1]t is the UNRWA's clear understanding thatritandate does not extend to
protection from persecution, but merely embodiesraber of practical aid measures.

76.Independent country information also shows titUNCCP has not been formally
abolished but seems to be largely inactive andbasa for many years. BADIL
Resource Center for Palestinian Residency and RefRights is, according to its
website www.badil.org , “a Palestinian communityséad organization that aims to
provide a resource pool of alternative, criticadl gmogressive information and analysis
on the question of Palestinian refugees” Badignrinformation paper on the UNCCP
says:

The United Nations Conciliation Commission for Réilge (UNCCP) was established
under paragraph 2 of UN General Assembly Resoldttat(111). The durable
solutions for Palestinian refugees displaced i818#luding internally displaced
Palestinians inside Israel. The Commission is ca@agmf representatives of the
United States, France and Turkey and is empowereckate sub-organs, as
necessary, in order to fulfill its mandate...

By the early 1950s, the UNCCP had reached the gsioel that it was unable to
fulfill its mandate. The decision by the UN Genekakembly to merge the role of



international protection for the refugees with ldiger task of Arab-Israeli
conciliation ultimately compromised the Commissgability to protect and promote
the legal rights of the refugees. Moreover, the @ittee noted that the conditions
for return assumed under Resolution 194 had chaimgib@ intervening years since
the adoption of the resolution... <

Since this period, the UNCCP has not provided falas refugees with the basic
international protection accorded to all other gefes.

77.Since the independent evidence shows that #ss off persons to which the applicant
belongs does not enjoy protection from a relevadtdddy, the Tribunal finds that the
applicant is not excluded from the Convention.

Statelessness

78.The applicant is the holder of an Egyptian Tkr®&@ument for Palestinian Refugees.
With regard to Egypt, according to the independsidence a person born in the Gaza
Strip [or in this case who's parents were born&z&} and who has been granted an
Egyptian travel document does not have the rigihesale in Egypt, and according to
the independent evidence [Country Information Rep88/00, Palestinian refugees:
Residency and citizenship rights in Egypt, CISNEGcDment No.:CX44686, 29 June
2000], citizenship is not offered to the vast migyoof Palestinians. The Egyptian
government has granted citizenship to only a "half\dff Palestinians, most of who are
multi-millionaires. According to an article on theggal status of Palestinians in the
Middle East, since 1991 it has been very diffi¢aftPalestinians to even obtain entry
visas to Egypt. The Tribunal is satisfied from #pgplicant's claims and evidence and the
independent evidence that he is not a citizen gpEgnd has no right of residence in
that country.

79.The applicant provided a document issued byrHiestinian authorities, which states that
the applicant is not allowed to enter or resid&aza or the Palestinian Territories.

80.The applicant was born in Kuwait and the Tridusigatisfied, on the evidence before it,
that the applicant cannot access citizenship dfdbantry and is unable to return to that
country because his residency there has expired.

81.Accordingly the Tribunal accepts that the a@plids stateless. However refugee status
will not be accorded to a person merely becausedhe stateless and unable to return to
their country of former habitual residence. Whikst Tribunal accepts that the applicant
may be unable to return to Kuwait, his countryarhier habitual residence, as
suggested by the applicant and supported by trepartent evidence [which suggests
that there is there is no automatic right of refumaccordance witlsavvin's Case
[2000] FCA 478 (12 April 2000) the Tribunal musinstder whether or not the applicant
has a well founded fear of persecution for a Cotigarground in the reasonably
foreseeable future in his country of formal halitesidence.

Country of Former Habitual residence

82.Under Article 1A(2) of the Refugees Conventiamerson without a nationality (i.e.
stateless) must be assessed against his or hertf'gaid former habitual residence”. The
Tribunal has considered which country could be saioke the applicant's "country of
former habitual residence".



Egypt

83.Although the applicant is the holder of a TraDetument issued by the Egyptian
authorities, the applicant has never resided inpEgin fact he has never even travelled
to Egypt. The independent evidence [above] suggleatshe applicant would be unable
to enter or reside in Egypt. On the evidence befpEegypt is not the applicant's
"former habitual residence”.

Palestine

84.The applicant provided a document issued byHiestinian authorities, which states
that the applicant is not allowed to enter or resrdGaza or the Palestinian Territories.
On the evidence before it, the Tribunal finds theither Gaza nor the Palestinian
Territories are the applicant's "former habituaidence".

Kuwait

85.The applicant was born in Kuwait [date of boleted: s431(2)] He resided in Kuwait
for most of his life. His mother and siblings resid Kuwait and the applicant
underwent his primary, secondary and part of hisaty education in Kuwait. The
applicant worked in Kuwait for several years. Thiiinal finds that Kuwait is the
"country of former habitual residence" of the apait.

Well founded fear

86.The applicant’s claims are based on the conmemiounds of race, nationality and
membership of a particular social group namely Balastinian who was formerly
resident in Kuwait. He was born in Kuwait to Pal&sin parents who left Gaza in 1967.
The family then moved to Kuwait where the applicaas born.

87.At the hearing, the applicant provided his er@®ein an unblemished manner entirely
consistent with his written claims. The Tribunalifa him to be a credible and truthful
witness.

88.The applicant's claims and evidence in regaKliwait are to the effect that Palestinians
are discriminated against in Kuwait in relatiorettucation, employment and in travel
restrictions. The Tribunal notes that a denialmapeyment on the basis of a
Convention reason might constitute persecutionroumstances where that denial gives
rise to a denial of the applicant’s basic humahtdgdgsuch as where the denial of
employment would in turn prevent or limit the appht’'s access to adequate housing,
food and other rights set out in internationaltiesaand conventions). The Tribunal
does not, however, accept that the applicant has 8enied employment by reason of
his race or any Convention ground. He has workexdsales and marketing position in
Kuwait for many years before he came to Australia.

89.Similarly in relation to education, the Tribumaicepts that Palestinians are discriminated
against in relation to public education. However #pplicant was able to not only
complete his primary and secondary education in &ulut to study at tertiary level
and obtain a diploma. The fact that he was foroestudy in a private institution and
was not able to enter a public institution becaheswvas a Palestinian indicates that there



is discrimination against Palestinians in Kuwait the Tribunal finds that this does not
amount to the level of ‘serious harm’ required urgkrtion 91R of the Act.

90.The applicant has had access to a high levafla¢ation and had access to employment
opportunities and therefore the Tribunal finds thatapplicant had not suffered
persecution under the Convention in the past in &tiwn this basis

91.In relation to his claim that his freedom of rement has been restricted due to his race,
the Tribunal accepts that restrictions are impasefalestinians in Kuwait and that this
may have caused him difficulties in being ableréwel for his employment in the past.
However restricted freedom of movement would ndhese circumstances amount to
persecution which entails “serious harm”, a defintharacteristic of persecution.

92.The Tribunal therefore finds that the applidaad not suffered persecution for a
Convention reason resulting in serious harm inpée in Kuwait.

93.However the Tribunal must consider whether g@ieant is likely to suffer persecution
for a Convention reason should he return to Kuwgihe future.

94.The applicant has stated that he fears thatduddvibe imprisoned if he returned to Kuwait
because his residency has expired. He has subraitedument from a Kuwaliti lawyer
which stated that he no longer holds a valid resigi@ermit and that if he attempted to
return to Kuwait he would be subject to deportatmthe country of his departure or be
detained considering his status.

95.The Tribunal accepts that the applicant’s cirstamces changed when his employer in
Kuwait terminated his employment after he arrivedustralia. The Tribunal accepts
that the termination of the applicant’s employméinéctly impacted on his residence
status in Kuwait and his ability to return to tieauntry.

96.According to the country information referrecatmove, residence permits in Kuwait are
issued through employment sponsorship on a tempbesis. The Tribunal accepts that
the applicant’s residence permit was cancelledas as his employment came to an
end. On the basis of the evidence before it, thieuihal finds that the applicant does not
have the right to re-enter Kuwait.

97.Despite undertaking research into this issweTtibunal was unable to find any evidence
that Palestinians have been subject to indefirgterttion as claimed. Whilst the Tribunal
accepts that this does not mean that such an bBasmtot occurred in Kuwait and the
Tribunal therefore accepts that should the applisaek to return to Kuwait, there may
be a possibility that he would be subject to ini&di detention as a result of his lack of
residence rights, the Tribunal does not find that would be for a Convention ground.
The Tribunal considers that such a Kuwaiti lawatation to non residents could be
considered to be a law of general application.

98.Enforcement of a generally applicable law dassondinarily constitute persecution for
the purposes of the Convention, for the reasonahfamrcement of such a law does not
ordinarily constitute discrimination. As Brennad §&ated irApplicant A

... the feared persecution must be discriminatonylt].must be “for reasons of” one
of [the prescribed] categories. This qualificatiarexcludes persecution which is no
more than punishment of a non discriminatory kimddontravention of a criminal



law of general application. Such laws are not disicratory and punishment that is
non discriminatory cannot stamp the contravendn #ieé mark of “refugee”.

99.To come within the Convention it must still lwn that the law, no matter how harsh,
discriminates for a Convention reason.

100.The principle that, ordinarily, non-discrimiagat application of generally applicable
laws does not constitute persecution, applies vanethnot a particular law is
oppressive or repugnant to the values of our sacietApplicant A (above)Dawson J
agreed with the observations of the Full FederalrCia that case that:

Since a person must establish well founded feaedfecution for certain specified
reasons in order to be a refugee within the meamifitige Convention, it follows that
not all persons at risk of persecution are refugand that must be so even if the
persecution is harsh and totally repugnant to theldmental values of our society
and the international community. For example, anbgumight have laws of general
application which punish severely, perhaps eveh thi¢ death penalty, conduct
which would not be criminal at all in Australia Teaforcement of such laws would
doubtless be persecution, but without more it wadtlbe persecution for one of the
reasons stated in the Convention.

101.Whether a law is properly characterised asvabfageneral application turns on
identifying those members of the population to whoapplies. In some circumstances,
it may be necessary to look behind a law that regaly expressed, to establish whether
the law itself is in truth discriminatory in itstant or whether it has a discriminatory
impact on members of a group recognised by the &ution.

102.The High Court i€hen Shi Hai v MIMAabove) confirmed that laws or policies which
target, or only apply to, or impact adversely uppparticular section of the population
are not properly described as laws or policiesavfegal application.

103.InLama v MIMA[1999] FCA 918 (8 July 1999) Tamberlin J held that

... itis apparent that the laws of a nation, botjid&tive and judicial, to a large
extent reflect the values of that nation. Soméneée religious or ethical values will
be of an abiding nature and others will vary framet to time due to changes arising
from social, scientific, educational or technol@didevelopments. However, the fact
that the law of a country may enshrine particuddigious values does not mean that
such laws can be described as targeting membénatisociety who do not adhere to
the religion in question. In the present caselaledoes not impact on the applicant
in any way different to that in which it impactsampother members of Nepalese
society. It is a law of general application and ¢k@ence does not support a
conclusion that the law is applied in a discrimomgitway. Although it is unlikely that
a Hindu may kill a cow, in the event that he or dbes so, the prescribed penalties
apply. What is governed by the law is the act bing the cow and not the social or
political or religious beliefs of the person whammits the killing.

104.1n this case the law complained of by the a@japli applies to all people who are non
citizens in Kuwait and who do not hold residencynpiés. The Tribunal must consider
whether it operates in a discriminatory fashion.

105.The law in this case, while being one of gdregpplication at one level of generality (in
that it applies to all non citizens of Kuwait who dot hold residency permits) at a more
narrow level arguably imposes a burden on Pal@stanvho have no country to be



deported to and it is submitted this means theyraeted differently. This will
constitute discrimination if a relevant differersi@es not exist for this. In the context of
refugee law, the concept of relevant differendeeid to the notion of the legitimacy of
the objective of the law and whether the law israppate and adapted to achieve the
objective.

106.Even if a law or its application results inadisiinatory treatment, such treatment will
not necessarily constitute persecution. It is sétéhw in Australia that where a law or
policy results in discriminatory treatment of persmf a particular race, religion,
nationality or political persuasion or who are memsoof a particular social group, the
guestion of whether the discriminatory treatmemtstibutes persecution for that reason
ultimately depends on whether that treatment ipfapriate and adapted to achieving
some legitimate object of the country [concerndd§eApplicant A.

107.Whether a law or its enforcement is “appropraatd adapted” to achieving a legitimate
object involves consideration of proportionalitytbé means used to achieve that object.
A legitimate object will ordinarily be an objectetlpursuit of which is required in order
to protect or promote the general welfare of treeSand its citizens. Thus, enforcement
of a generally applicable criminal law, or the ectament of laws designed to protect
the general welfare of the state, would not ordipaonstitute persecution. Whilst the
implementation of these laws may place additionatibns on the members of a
particular race, religion or nationality, or soag@bup, the legitimacy of the objects, and
the apparent proportionality of the means empldgeathieve those objects, are such
that the implementation of these laws is not persey.

108.However, a law or its purported enforcement gl persecutory if its real object is not
the protection of the state but the oppressiom@itembers of a race, religion,
nationality etc. Generally, sanctions aimed at esgor reasons of race, religion or
nationality will not be an appropriate means fdniaeing a legitimate government
object and are likely to amount to persecutiordpiplicant A McHugh J stated:

Conduct will not constitute persecution ... if itaippropriate and adapted to
achieving some legitimate object of the countryhefrefugee. A legitimate object
will ordinarily be an object whose pursuit is remui in order to protect or promote
the general welfare of the State and its citizeftse enforcement of a generally
applicable criminal law does not ordinarily congtii persecution. Nor is the
enforcement of laws designed to protect the gemezlare of the State ordinarily
persecutory even though the laws may place additimrdens on the members of a
particular race, religion or nationality or sogjmbup. Thus, a law providing for the
detention of the members of a particular race emgy@ya civil war may not amount
to persecution even though that law affects onlynimers of that race.

109.Thus, the courts have inferred that a law matl have the necessary persecutory quality
even if it imposes an additional burden on some bemof a community if the law has
a legitimate objective and is appropriate and asthfii achieving that objective. The
principle is that there can be no persecution whiegee is a relevant reason for the
different treatment and a relevant reason will gsvaxist where the law in question has
a legitimate objective and is appropriate and astbpd achieving this.

110.A legitimate object will ordinarily be an objebe pursuit of which is required in order
to protect or promote the general welfare of tlagesand its citizens. The law is question



would appear to be designed to ensure that onlycrii@ens with residency permits can
reside in Kuwait. In the context of interpreting tBonvention this would appear to be a
legitimate object.

111.In determining whether prosecution and penaityer a national law can properly be
regarded as appropriate and adapted to achievegjtenate object of the country,
international human rights standards as well asative and culture of the country are
relevant matters. I€hen Shi Hai v MIMAIt was stated that:

[w]hether the different treatment of different imdiuals or groups is appropriate and
adapted to achieving some legitimate governmergablojepends on the different
treatment involved and, ultimately, whether it offis the standards of civil societies
which seek to meet the calls of common humanitgli@rily, denial of access to
food, shelter, medical treatment and, in the casaitdren, denial of an opportunity
to obtain an education involve such a significaapatture from the standards of the
civilized world as to constitute persecution. Ahdittis so even if the different
treatment involved is undertaken for the purposacbieving some legitimate
national objective.

112.The law in relation to non Palestinians apptak® such a law as it applies equally to all
non Kuwaiti citizens. The Tribunal accepts that Ratestinians would be detained but
then deported to their country of origin. Whilsié&inians may be subject to potentially
indefinite detention in Kuwait due to the fact thfare is no country to deport them to,
the Tribunal considers this is not for a reasoa Gonvention ground but as the result of
the application of a law of general application.

113.Accordingly, the Tribunal based on the eviddmei®re it, finds that the applicant does
not face a real chance of persecution for reasbhis eace, imputed political opinion or
particular social group, his religion or any otl@mvention related reason.

Humanitarian considerations

114.The Tribunal has considerable sympathy foafiyicant’s circumstances. The applicant
travelled to Australia to study and due to his &sidthe has lost his residency in Kuwait.
The applicant was born in Kuwait and lived his wéhlife there until he came to
Australia to study. Almost all of his immediate f’dyrmembers reside in Kuwait and he
is unable to return there. The fact that he is lenbever receive citizenship in Kuwait
despite these circumstances does appear repugret values of our society. The
Tribunal accepts that Palestinians are discrimthagainst in Kuwait but not to the
degree required to constitute serious harm und#iose91R of the Act. The Tribunal
accepts that the applicant cannot return and &utemit and has no right to enter and
reside in any other country. However, these arenaiters that the Tribunal can take
into account in making a decision. Only the Minidtas the discretion to intervene and
take humanitarian circumstances into account.

115.Having regard to the applicant’s circumstarasesutlined above and having considered
the ministerial guidelines relating to the Minissediscretionary power under section
417 set out in PAM3 “Minister’s guidelines on mit@sal powers (sections 345, 351,
417, 454 and 501J) the Tribunal considers this sheald be referred to the Department
to be brought to the Minister’s attention.



CONCLUSION

116.The Tribunal is not satisfied that the applidgara person to whom Australia has
protection obligations under the Refugees Convaniibierefore the applicant does not
satisfy the criterion set out in s.36(2)(a) forratpction visa.

DECISION

117.The Tribunal affirms the decision not to grdn& applicant a protection visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fiy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958

Sealing Officer’s I.D. prrt44




