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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of th@#ic of Korea (“ROK”) arrived in
Australia on [date deleted under s.431(2) ofithgration Act 1958&as this information may
identify the applicant] June 2006, and appliechi» Department of Immigration and
Citizenship for the visa [in] February 2011. Théedate decided to refuse to grant the visa
[in] April 2011 and notified the applicant of thealsion.

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] June 2@dr review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Att.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the SwitiRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @laA) visa are set out in Part 866 of
Schedule 2 to the Regulations.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedéasons of race, religion, nationality,
membership of a particular social group or politicginion, is outside the country of his
nationality and is unable or, owing to such fearunwilling to avail himself of the protection
of that country; or who, not having a nationalitydabeing outside the country of his former
habitual residence, is unable or, owing to suchr,feaunwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225/IIEA v Guo(1997)
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191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387 andlppellant S395/2002 v MIM&003)
216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratbn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens



18.

19.

20.

21.

22.

23.

24,

25.

26.

abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicant, including the
protection visa application and the delegate’ssienirecord in respect to that application,
and other material referred to below.

The visa application

In her application the applicant states she waga fleleted: s.431(2)] year old citizen of the
ROK. She says she was born in [ROK] and prior tmiog to Australia was a Karaoke
hostess, and was not currently employed. She didisdose specific details of prior
employment in Australia, or details of other famityher application form.

She says she arrived in Australia using a ROK masgnd currently holds a passport issued
in January 2011 which she says remains curreritdartuary 2012. She states she left ROK
via Inchon Airport [in] June 2006 and entered Aalsdrlater the same day as the holder of a
Working Holiday visa. Whilst her protection visapdipation documents suggest she had
provided a copy of her passport, no copy is heltherdepartment file. In terms of her
residence prior to coming to Australia she statezllived in [Country 2] in “many different
places” between August 2001 and October 2005.

The applicant stated she left ROK to start a nésy &ind an agent organised a visa for her to
come to Australia to work. The agent told her theas a good job for her in Australia, which
was in a brothel. She did not realise she was oioggo be paid, and was afraid to run away.
She did not speak much English and did not knovoaeyand was told if she did not stay
and pay back money they would hunt her down anaysviind her. She feared the agent
would hurt her, and had heard the brothel owners'®\’ was angry with her for talking to
police, and had told the agent in Korea.

A school friend in the brothel had now returnedKtwea, and she feared she may have told
her family she was doing prostitution. If the agimdls her, she fears he will force her to
return to prostitution, and that she would notgyetection from authorities in ROK because
“they don't like prostitutés

In response to question 6 on Part B of the appdicagthe said she had criminal charges
pending in Australia for possession of a drug gded@lence, knowingly receiving stolen
property and providing false information to polighich were adjourned to April 2011.

No supporting documents were provided with the iappbn.
The delegate’s decision

The application was considered by a delegate wlaodecision record dated [April] 2011
noted the applicant first arrived in Australia imé& 2006 on a working holiday (subclass
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417) visa, and had not left Australia since. Thiegiate noted whilst on shore, the applicant
applied for a subclass 442 (occupational trainesg, n June 2007 but was refused, and
subsequently applied unsuccessfully to the MigreReview Tribunal (“MRT”) which
affirmed the decision to refuse that visa [in] M2G08.

The delegate noted that following the MRT decisioer, Bridging visa expired [in] June
2008 and she remained unlawfully in Australia ulatdiated by police in September 2010 and
came to the attention of the department, and tbaghd protection in February 2011.

The delegate noted that [in] March 2011 the apptigeas invited to attend a departmental
interview, but did not respond, and as a resulttdegate determined her application on the
material available. The delegate found the apptiearuld not face serious harm on return to
ROK and was not a person to whom Australia oweteptmn obligations, and refused her a
protection visa.

The Review application

[In] June 2011 the applicant sought review of tekedate’s decision to refuse her a
protection visa. No other factual information wasvpded.

[In] June 2011 the Tribunal wrote to the applicadvising it had considered all the material
before it but was unable to make a favourable d&tisn that information. The Tribunal
invited her to give oral evidence and present agumat a hearing [in] August 2011. In that
invitation the Tribunal also advised that if shd dot attend the hearing, the Tribunal may
make a decision without taking any further actiomttow or enable her to appear before it.

[In] July 2011 the Tribunal received written natétion of the appointment of an authorised
[representative]. [In] July 2011 that representatirote to the Tribunal requesting the
hearing be deferred foat least 6 weekdecause of difficulties obtaining relevant
information. On the instructions of the PresidMgmber, a Tribunal officer spoke with the
authorised representative and indicated the Tribwaa prepared to adjourn the hearing for
four weeks. [In] August 2011 the Tribunal notifikee applicant through her then authorised
representative that the hearing was adjourneddptgnber] 2011.

[In] August 2011 a person who had previously asdisthe applicant contacted the Tribunal
and advised the applicant was no longer represéytéer former lawyers, and attempts
were being made to get a new representative. [Ugjust 2011 [the representative], in
response to Tribunal enquiries indicated it no &rarted on behalf of the applicant.

[In] September 2011 the Tribunal received a naticeppointment of a new authorised
representative, and a request from that lawyedjouan the [September] 2011 hearing on the
basis they had only recently been instructed, autblcnot adequately prepare by that date.
Given the circumstances, and in fairness to théiapn, the Tribunal agreed to adjourn the
hearing to [a later date in] September 2011, amdircoed this in writing. [In] September
2011 the representative confirmed in writing ttnegt &pplicant would attend that hearing, and
requested that the Tribunal take evidence fromraimated witness.

On [the day before the scheduled hearing] the Tidbteceived a written submission
prepared by the authorised representative of thécapt. That submission stated:
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* The applicant arrived in Australia in June 2006aamorking holiday visa, and had
arranged with people she called “gangsters’ in ROWork as a sex worker in a brothel
in [City 1], and that her airfares and other costse paid by those people.

» She was met at the airport and taken to the brattigher passport was confiscated by
the “madam” and she was not allowed to go out.

* She was told she would be working as a high classreand would not be required to
have a lot of clients each night, and would accamgpeach men on dates, would be able
to use protection and earn large sums of mone didinot occur. She worked through
the nights, was exhausted and started using “@cetay awake.

* She was told by the madam that she owed a lot oleméor her ticket and had to work it
off and would not get her passport back until side This was a prima facie case of
trafficking for the purposes of prostitution.

* She lodged an application for an occupational éawvisa [in] June 2007 which was
refused and the refusal was affirmed by the MRE Bhas granted bridging visas on the
basis she wagotssibly a trafficked persbmand was under the care of the Support for
Victims of Trafficking Program until the Australidrederal Police (“AFP”) decided she
was not a victim of trafficking. Based on an asses# by the AFP and other agencies it
was decided she was no longer eligible for the ranmogand she was transitioned with
assistance from Red Cross, and was now receivsigtasce from the Salvation Army.

* She lodged a brief protection visa application vaitisistance from a case worker. Her
claims in her protection visa application are sdtan page 4 of the delegate’s decision.
Her application did not contain much detail aswhe not assisted by a lawyer or
migration agent.

Several documents were also provided includindtarldated [May] 2011from the AFP
explaining why the applicant was not consideredcan of trafficking. It also contained a
Red Cross report ([March] 2011) relating to thel@ppt, interview notes compiled by a
caseworker (JAugust] 2011), and extracts from dsicelating to trafficking of persons,
including extracts from the US Department of Stateafficking in Persons Repdrt

The submission concluded by asserting the applitadita well-founded fear of persecution
for reason of her membership of a particular sagialip, and that the ROK was unwilling to
provide her protection. Earlier, the submissioreessl she would not be offered protection
by authorities and would be discriminated against systematic mannebécause of her
being a prostitute (a member of a particular sogjedup).” Finally, the submission asserted
that if the Tribunal was unable to be satisfieddpplicant met the criteria for the grant of a
visa, it should refer the matter to the Ministar donsideration under s.417 of the Act.

THE TRIBUNAL HEARINGS
The hearing [in] September 2011

The applicant did not attend the hearing of thédmal [in] September 2011, although her
authorised representative [Mr B] did attend. Helaixygd to the Tribunal he had failed to
notify the applicant, and she was therefore unawhtiee hearing. He also said her proposed
witness was unaware of the hearing. He said wherdiised this, he had attempted
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unsuccessfully to contact her by phone and by gmiriger last notified address, but was
unable to locate or contact her. He also said ait®ho contact her current social
worker/caseworker had been unsuccessful. He s@ugatljournment on that basis.

The Tribunal observed this was the latest of séwaglj@urnment applications sought by or on
behalf of the applicant. It also noted whilst ipapred the Tribunal had technically properly
notified her of the hearing by writing to her autised representative, it accepted she was not
personally aware of the hearing and had not peliydiaded to attend the hearing. As such
the Tribunal indicated in fairness, it would adjodine hearing to a date to be fixed, probably
in early November 2011, due to the availabilitytied Presiding Member. In granting this
adjournment the Tribunal also stressed that gikemumber of adjournments and the
statutory obligation of the Tribunal to determime®iews promptly, it was unlikely in the
absence of very compelling circumstances thatatiew would again be adjourned. [Mr B]
acknowledged this. He also advised there was atrépm a psychologist that was yet to be
received by him. The Tribunal indicated any furth@terial, such as the report to which he
had referred, could be provided prior to the nedring.

The Tribunal then adjourned the hearing and sulesgtyunotified the applicant in writing
(through her authorised representative) of themesuhearing [in early] November 2011. No
response was received to that invitation, and [teys before this date], at the request of the
Presiding Member, an officer of the Tribunal photieel authorised representative to enquire
if the applicant was aware of the hearing, whesfer would attend, and whether it was
proposed to ask the Tribunal to take evidence faommwitnesses. Tribunal records indicate
the Tribunal officer was advised by the authorissgatesentative that he had been in contact
with a person assisting the applicant, and woulda them the following day and then
advise the Tribunal. That record also indicatesathiborised representative said he would
advise of any witnesses attending the hearing.t@nfpllowing day] the authorised
representative contacted the Tribunal and advise@pplicant would attend the hearing and
that there was one other person from whom the fabwould be asked to take evidence.

The resumed hearing ([November] 2011)

The applicant attended the resumed hearing [inj@ddyer 2011, accompanied by her
authorised representative, [Mr B]. She was alsompanied by [Ms C], a case worker who
gave evidence to the Tribunal. The hearing was wcted with the assistance of an
interpreter in the English and Korean languages.

At the commencement of the hearing the Tribunaédsibout the psychologist’s report
referred to by the authorised representative ainitial hearing. [Mr B] indicated the
provider of that report was unwell and there wdutda delay of about 2 weeks before the
report could be provided. He also supplied writtenfirmation of that situation, along with
additional supporting material in the form of aaggfrom [Ms C], and a short report from a
caseworker relating to a recent medical consuhédtipthe applicant.

Evidence of the applicant

The applicant told the Tribunal she was [age ddlete131(2)] years of age, and had grown
up in Seoul, in the Republic of Korea although kaéd lived in [Country 2] for 4-5 years
prior to 2005.
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She told the Tribunal her parents separated whenvals young, and divorced although they
had re-partnered in more recent years. She sad wihe was a teenager she lived in a
variety of places, and described what appearee tnhtinerant lifestyle. She said she
initially worked in gas stations, or factories lsubsequently worked in a karaoke bar in the
Republic of Korea. In response to questions abdwihature of her work in those bars she
said she sometimes had sex with customers, bumaaty involved in promoting drinking
amongst customers. She said at the time she virag tihis work she was legally underage,
and had to run away from police. She said sheadidvish to do this work but did so
because of economic circumstances. She told thedal she went to [Country 2] in the
early 2000s, where she worked for 1-2 months &k avwerker and the balance of the 5 years
she was there she worked in karaoke bars. Shevbaid she went to [Country 2] she owed
money but after 5 years had paid back all her del8ke said after returning to Korea she
stayed 6 months before moving to [Country 3] wisdte worked for about 3 months. She
said in the 6 months in Korea, she stayed witmétseand told the Tribunal her father had
travelled to [Country 2] and had paid a large simmoney to release her from her debts.
She said her father was still alive, and was alij@img in the same house as her mother,
although she described her parent’s relationshgnasvhere they were not talking to each
other.

She told the Tribunal she had then wanted to dbeédJnited States, as she had met a woman
in Hong Kong who said there was a lot of moneydarade there as a sex worker. She
ultimately decided to come to Australia, as sheigfm she could work here as a sex worker
and picked an agency in Korea through which to wo8he described that agency as being
run by a “gangster”.

She said she chose Australia as a place to wokkisecshe believed Las Vegas was the best
place to work, whilst Australia was the second loasice because there are a lot of rich men
and you could make a lot of money. She agreed sb@ khe was going to work in the sex
industry but said she chose to come here becaedgashno other choice as she no money.

She said when she arrived a man picked her up tiherairport and took her to a place, and
the operator held on to her passport. She gavitictong evidence about her passport.
Initially she said it was taken from her and shewasure whether she ever got it back. Later
however she said it was returned to her at songe séend she had lost it sometime later.

The applicant gave a disjointed explanation ofvia@rk in Australia, but ultimately said after
working in a brothel in [City 1] managed by a wonealled “[Ms A]” she was initially not
allowed to leave and had to work long hours. Shathat within a short time of arriving

there she commenced taking drugs, but when [M&i@rothel manager found out about
this they dumped her, and she subsequently foundwre premises. The Tribunal observed
this was inconsistent with her description of neinlg able to leave the workplace, and asked
how she was able to do this. She then said thtbdlrmanager liked her because she was
popular, and allowed her some latitude. She dadcentinued to work with [Ms A] even
though she was living away from the brothel, payimgney to [Ms A] to pay off the agency
through which she organised work in Australia. Shiel she ended the relationship with [Ms
A] because of her drug abuse, but subsequenthactat [Ms A] and asked if she could
come back to work for her. She said [Ms A] thenegher work because she was popular, and
because [Ms A] liked her. She said in total shekedrfor [Ms A] for about 2 years, but had
problems with drugs and rashes, and stopped work.
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She said around this time she overstayed heramshneeded to extend it and paid a
considerable sum of money to a broker to attempgeta further visa for her. She said she
subsequently obtained a bridging visa, but oveestapn that visa and was subsequently
detained by police during a raid on a hotel she staging at.

She said she was referred to the AFP, who initedlsessed her as a potential victim of
trafficking, which she believed she was. The Tniéluobserved the letter she provided from
the AFP indicated she was not ultimately assessedvictim of trafficking, and asked if she
knew why the AFP reached this conclusion. Sheisads because she was scared of [Ms
A}, and had decided not to give away any informrati®he said she did not understand the
reason for the AFP decision, as she was not salkee ime and didn’t cope well.

The Tribunal asked her what she feared if shemetluto Korea. She said she had been told
by the AFP that 3 brothels in [City 1] had beenrfhwlown. She said she believed [Ms A]
would follow her anywhere to harm her and her fgmilhe Tribunal asked when she had last
had any contact or had spoken to [Ms A]. She ardght have been about 22 years ago.
The Tribunal observed this appeared a long time iamad some difficulty accepting [Ms A]
would now seek to harm her after such a long pettaasked her whether she had been the
subject of any threats in Australia. She indicatieel had not been threatened, but felt like she
was being watched by someone. She said maybe [M&a)waiting until she returned to
Korea where she would be at risk. She then saidfMsad disappeared, but she had seen
[Ms A]'s husband on the street and at [a] Casimb,Had not spoken to him for 2 years. She
subsequently said she has last seen him in a stréet last six months.

The Tribunal asked if there was anything else sisbed to say. She indicated she did not
wish to go back to Korea because, since she hadibe&ustralia, her life had been up and
down with drugs, she had contemplated suicidefestte went back she thought she may
die, or commit suicide. She said she had no futufamily in Korea to which to return and
coming to Australia was really her last chancee $iid in Korea she would be discriminated
against, and had no opportunity to find gainful &gment. The Tribunal asked her whether
she could work in a different sort of job, suchaashop or factory. She said she had been
moving around for about 10-15 years and asked @xceuld possibly get a job.

The Tribunal asked her if she thought she wouldtie to obtain protection in Korea if she
was threatened for any reason. She said she notigkt protection, but if she was
threatened, she would welcome such things. Atgbatit she became distressed, and
although the Tribunal offered to adjourn the hegrshe declined the offer of a break.

She told the Tribunal again that she had been deddiy the people who had arranged for
her to come to Australia as to the type of work\sbeld be doing and the clientele, that led
to her doing drugs, and if she went back to Koheag was no place for her to go, and she
would probably just have to sit at the airport. Shel she feared she may be harmed by [Ms
A] and her associates in Korea, and gangsters Wwhom she had borrowed money.

The Tribunal referred the applicant to country mfation which suggested the Republic of
Korea was a democracy, with an effective policeddhat was responsive to complaints.
The applicant said she did not believe she woulgdbe, and in Korea if you had no money
you simply died, whereas in Australia there wakance for her and she may be able to
study and find some other job. At her age she stagdcould not return to Korea, as she had
been away from the country for 10 years now, améd bad memories for her.
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The Tribunal asked if there were any other reasdnsshe did not wish to return to Korea.
She said she was working in a brothel with a did knew from her middle school, who had
returned to Korea. She said she believed that wamanhave told people in Korea that she
had travelled to Australia and worked in a brotieeh sex worker and was doing drugs. She
said in Korea how you look is important, and witheducation she could not build a life.

The Tribunal invited the applicant’s representativéndicate if there were any other
guestions he believed the Tribunal should asklrestc He suggested the Tribunal ask if
there were any promises made by the AFP to hee TFibunal put that question to her. She
said although she did not know herself, she betighie Red Cross representative had spoken
to the AFP and that she had been promised permesgsdéency, although she conceded this
was not an offer put directly to her. Ultimatelyestaid nothing came of this.

The Tribunal also, at the suggestion of her repitasiwe, asked how she was introduced to
drugs. She said it was through the Chinese marsdlee brothel she worked in. She also
told the Tribunal that when the AFP determined Hiet was not a victim of sex trafficking
they effectively stopped providing support for bed “kicked her out” of the program and
the accommodation they had arranged for her. wsalt, she had no income and relied on
support from community aid and some form of benefghe was unaware of the nature of
that benefit, beyond the fact she believed it wasf‘Immigration”.

Evidence of a witness

The Tribunal also took evidence from [Ms C], a aberorker who is the case officer from

the [name deleted: s.431(2)] Program currently jgliog assistance to the applicant. She said
the applicant was referred to that program aftégrdeination by the AFP that she was not a
victim of sex trafficking. She said the applicanhtinued to be reliant on the program for her
accommodation and support.

[Ms C] stated she had sought release of informdtedd by the AFP under the Freedom of
Information Act, but the due date for that matewak not until [some days later in]
November 2011. In particular she had sought inféionaelating to interviews with the
applicant and the basis of the determination thatred not been the victim of trafficking.
She also said she had personal association withpiblecant, who had explained her fear of
return to ROK and details of her background, wtslkl said was often difficult to obtain.
She said the applicant had told her she would raiv@mit suicide than to return to ROK
and that she felt ashamed to approach her famdsise of her work in the sex industry and
her past. She also said the applicant had exprésaedf harm by gangsters and others in
ROK if she was to return, and the applicant fedhaed the brothel manager in [City 1] for
whom she had worked had connections in ROK andhmay her.

She said she believed there was police corruptidredack of respect for women who had
worked in the sex industry and who used drugs,ta@dpplicant feared she may face
prosecution because of her drug use. She alsdhsaapplicant had said she feared harm
because of reports of former prostitutes being &ured and taken to “fishermen’s island”
where they were forced to engage in sex acts,tatdgblice ignored such matters.

At the conclusion of the evidence of the applicamd the witness, the Tribunal indicated it
considered it appropriate to withhold a decisian¥oveeks to allow the provision of the
report from the psychologist, and potentially thkease of information from the AFP as a
result of the FOI request by [Ms C]. It indicatédniay be necessary to reconvene the hearing
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after that time, but would determine this in ligiitany further information or submissions it
received within that period.

Despite the indication at hearing by both the aapii’'s authorised representative and her
witness that further documentary material mighphmvided in a post hearing submission, no
further correspondence has been received. Thefaihas accordingly reached its decision
on the basis of the material available to it.

COUNTRY INFORMATION

Korean law forbids discrimination on the basis ender, religion, disability, social status
and race. Although the government generally respeeise provisions, traditional attitudes
limit opportunities for women.

Under the constitution women have equal legal sigist mef.Women, however, face
discrimination in practice, with men enjoying maaial privileges and better employment
opportunities Violence against women and sexual harassmentzantd be problends.

The United States Department of Staimtintry Reports on Human Rights Practicies
2010 (published in April 2011 ) contains the foliagg comments on ROK:

The Republic of Korea (Korea or ROK) is a consiitnél democracy governed by President Lee Myung-
bak and a unicameral legislature. The country hagpallation of approximately 48 million. In 200&th
Grand National Party obtained a majority of Natiohssembly seats in a free and fair election. Secur
forces reported to civilian authorities

Role of the Police and Security Apparatus
Civilian authorities maintained effective contrales the Korean National Police Agency, and the

government has effective mechanisms to investigiadepunish abuse and corruption. There were no
reports of impunity involving security forces duithe year.

Civil Judicial Procedures and Remedies
There is an independent and impartial judiciargiuil matters, and there were no problems enforcing

domestic court orders. Citizens had access to d tmbring lawsuits seeking damages for, or céssatf,
a human rights violation. There are administratind judicial remedies available for alleged wrongs.

Section 4 Official Corruption and Government Traargmcy

! US Department of State 2010, ‘Section 6 Discrinigmg Societal Abuses, and Trafficking in Persdns’
Country Reports on Human Rights Practices for 2068 public of Koreall March —

2 US Department of State 2010, ‘WomenGountry Reports on Human Rights Practices for 20@8public
of Koreg 11 March —

% Freedom House 201Breedom in the World — South Korehine
http://www.freedomhouse.org/template.cfm?page=228y2010&country=7854- Accessed 10 September
2010 -

* US Department of State 2010, ‘WomenGountry Reports on Human Rights Practices for 20@8public
of Koreg 11 March —



The law provides criminal penalties for officialragption, and the government implemented the law
effectively. There were reports of officials redaiy bribes and violating election laws. Accordinghe
Ministry of Justice, as of November 481 governnwfitials had been prosecuted for abuse of authorit
bribery, embezzlement or misappropriation, andffetgion of official documents. In the National
Assembly, as of November one member was in deteatial another was on trial for misappropriation and
other criminal charges.

By law public servants above a certain rank mugister their assets, including how they were
accumulated, thereby making their holdings pul8everal government agencies are responsible for
combating government corruption, including the Bbaf Audit and Inspection, which monitors
government expenditures, and the Public Service&tommittee, which monitors civil servant finaalci
disclosures and financial activities. The Anti-Ggotion and Civil Rights Commission manages public
complaints and administrative appeals on corrugegument practices. In the first half of the yehe
commission logged more than 1,500 corrupt govertmeattice claims. The commission also evaluates
"good governance and cleanliness" of public orgeions and expanded the number of organizationsrund
its purview to 712, compared with 478 in 2009.

The country has a Freedom of Information Act, angriactice the government granted access for ngize
and noncitizens alike, including foreign media.

d. Freedom of Movement, Internally Displaced Pess&notection of Refugees, and Stateless Persons

Citizens could generally move freely throughout¢bentry; however, government officials restricted
movement of certain DPRK defectors by denying tipassports. In many cases travelers going to the
DPRK must receive a briefing from the Ministry ofification prior to departure. They must also
demonstrate that their trip does not have a palificirpose and is not undertaken to praise the DBRK
criticize the ROK government.

66. The 2009 United States Department of St&teuntry Reports on Human Rights Practices
contained the following specific commentary on pitagon related actions by ROK law
enforcement and government officials:

Prostitution is illegal but widespread. The polmmtinued to crack down on alleged prostitutiorated
establishments. The government allows for the atsen of citizens who pay for sex or commit adts o
child sexual exploitation in other countries The An the Prevention of the Sex Trade and Protection
Victims Thereof, which entered into effect in Sepbeer 2008, further stipulates that the MOGE conepiet
report every three years on the status of dompstistitution in addition to the involvement of z#ins in
sex tourism and the sex trade abroad. NGOs comtitiuexpress concern that sex tourism to China and
Southeast Asia was becoming more prevalent.

The law establishes a minimum sentence of 25 yeathe brokerage and sale of the sexual servites o
persons younger than 19. It also establishes ptesoms for persons convicted of the purchase afaex
services of youth under age 19. The Ministry foaltte Welfare, and Family Affairs publicizes thenmes
of those who commit sex offenses against minors. [@tv provides for prison terms of up to three gear
a fine of up to 20 million won (approximately $1@0) for owners of entertainment establishments who
hire persons under 19. The commission's definibfentertainment establishment” includes faciditsich
as restaurants and cafes where children work asifotes.

The minimum age for consensual sex is 13 yearg@f Bhe law stipulates that punishment for stayutor
rape of a minor and the sex trafficking of a mibera maximum of three years in prison and/or a 2.4
million won fine (approximately $20,000); howevére MOJ reported that the punishment for such cases
varied.

The law prohibits all forms of trafficking in penss; however, there were reports that persons were
trafficked to, from, through, and within the cogyntt™Women from Russia, other countries of the former
Soviet Union, China, Mongolia, the Philippines, arler Southeast Asian countries were trafficketh#o
country for sexual exploitation and domestic selét They were recruited personally or answered
advertisements and were flown to Korea, often wittertainer or tourist visas. Some female workerg-o



6 (entertainment) visas, who were recruited asess)gvere trafficked by their employers/managets an
effectively detained by their employers.

An increasing challenge was the number of womem fiess-developed countries recruited for marriage t
Korean men through international marriage brok8mne, upon arrival in the country, were subjeoted t
sexual exploitation, debt bondage, and involunganyitude. In some instances, once these visaieatip
arrived in the country, employers illegally heldtiins' passports.

Local women were trafficked primarily for sexuapéoitation to the United States, sometimes through
Canada and Mexico, as well as to other countriel ag Australia and Japan. Labor trafficking cargih

to be a problem, and some employers allegedly withthe passports and wages of foreign workers.
Migrants seeking opportunities in the country wieetieved to have become victims of trafficking aslw
The MOL's Employment Permit System (EPS) was usedduce the role of private labor agencies and
recruiters, who may have employed exploitative ficas. Nevertheless, some migrant workers continued
to incur large debts to pay exorbitant broker fieesvork in the country. Migrant workers' residerstatus
was tied to their position with their employers,igihin some cases exposed them to exploitation and
abuse. There were reports that human traffickkrgally used ROK passports for the purpose of human
trafficking. There was no evidence that officialeresinvolved in trafficking.

The law prohibits trafficking for the purpose ofnemercial sexual exploitation, including debt bonelag
and prescribes up to 10 years' imprisonment. Tdffg for forced labor is criminalized and carries
penalties of up to five years' imprisonment. Febr@$08 revisions to the Passport Act allow fotnieted
issuance or confiscation of passports of persogaging in illegal activity overseas, including sex
trafficking. However, some NGOs believed laws agagex trafficking were not being enforced
effectively. During the year authorities reportedgnducted 220 trafficking investigations and poosed
31 cases, all for sex trafficking. It was uncldayever, how many of these actually were traffigkiases,
since the laws used to prosecute traffickers wisiee @sed to prosecute other crimes, and the govarhm
does not document adequately the number of trafifckases. There were no reported prosecutions or
convictions for labor trafficking offenses.

The KNPA and the MOJ were principally responsildednforcing antitrafficking laws. The government
worked with the international community on inveatigns related to trafficking. (Source:
http://www.state.gov/g/drl/rIs/hrrpt/2009/eap/13698m accessed 26 July 2011).

67. The US Department of State, in its 20T¥éfficking in Persons Repdrtontained the
following information on ROK:

The Republic of Korea (ROK or South Korea) is arseptransit, and destination country for men and
women subjected to forced prostitution and forabt. Some men and women from Russia, Uzbekistan,
Kazakhstan, Morocco, Colombia, Mongolia, China, Ridippines, Thailand, Cambodia, North Korea,
Vietnam, Japan, and other Southeast Asian courdreesecruited for employment or marriage in the
ROK, and subjected to forced prostitution or fortaabr. Some foreign women who entered the country
on entertainment visas, were trafficked for forpedstitution. Some women from less developed coestr
recruited for marriage with South Korean men thtoirdernational marriage brokers are subjected to
forced prostitution or forced labor upon arrivaklie ROK or when running away from abusive spouses;
some brokers reportedly charged up to $20,000 fforean clients. The use of debt bondage was
common among sex trafficking victims, and employaerd brokers often found ways to compound
victims’ debt. Many of these women also faced ngnpent of earnings, withholding of their passports,
and restrictions on their movements. South Koream@n were subjected to forced prostitution
domestically and abroad in destinations includimgWnited States, Canada, Japan, and Australiay man
coerced by traffickers to whom they owed debts.okding to government authorities, South Korean
teenagers are increasingly exploited in prostitytmarticularly runaways, more than 95 percent of
commercial sexual exploitation of children in SoKibrea is arranged over the Internet.

Migrant workers who travel to the ROK for employremay incur thousands of dollars in debts,
contributing to their vulnerability to debt bondagdéere are approximately 500,000 low-skilled migra
workers in the ROK from elsewhere in Asia, manybbm were working under the Employment Permit
System (EPS). While protections were implemented®S workers, observers claimed the EPS assigns
excessive power to employers over workers’ mobditg legal status, making them vulnerable to



trafficking. Migrant workers commonly face condit®@indicative of forced labor, including nonpayment
of wages, withholding of passports, and work upaival in the ROK that differs from the job desdign
offered to them in their country of origin. Korearen remain a source of demand for child sex tounsm
Southeast Asia and the Pacific Islands.

The Government of the Republic of Korea fully comaplwith the minimum standards for the elimination
of trafficking. The government reported significafitorts to prevent trafficking during the repodgin
period, including through anti-trafficking publievareness campaigns targeting vulnerable grouph, asic
teenagers at risk of commercial sexual exploitasiod foreign wives in South Korea. South Korea also
maintains an extensive network of victim protectsemvices throughout the country, and works in
cooperation with NGOs to provide care to identifiectims of trafficking. In addition, South Korea
allocated significant resources to protecting wistiof trafficking and continued to train law enfencent
and other government officials on trafficking inrpens. The government’s efforts to investigate tabo
trafficking remained relatively weak, however, ahd government did not institute formal proceduces
proactively identify victims of trafficking.

Recommendations for the Republic of Korea: Enaaftéld comprehensive anti-trafficking legislatioatth
defines and prohibits trafficking in persons; irase efforts to investigate, prosecute, and convict
trafficking offenders, including those involvedlabor trafficking; ensure that convicted traffickeeceive
jail sentences for trafficking offenses; develop amplement formal victim identification procedures
proactively identify trafficking victims among vigrable populations, including women arrested for
prostitution and illegal immigrants; make greatéors to identify victims of forced labor among gnant
workers, such as those who file complaints of uthpedges; proactively grant victims permission takvo
pending investigations and prosecutions againgt titadfickers; and take steps to increase awarenés
child sex tourism and enforce laws against Soutte&es engaging in such acts.

Prosecution

The ROK government took adequate steps to proseattieking offenses during the reporting period,
but its efforts were hampered by the lack of ardi@a prohibiting all forms of trafficking. Southdfea
prohibits most aspects of trafficking through i602 Act on the Punishment of Acts of Arranging Sexu
Traffic and its Labor Standards Act, which preserilp to 10 years’ and five years’ imprisonment,
respectively; these penalties are sufficientlynggeint and commensurate with those prescribed jpenalt
for other serious crimes. The government also tsping other criminal statutes related to kidragp
and juvenile protection to prosecute and punisffi¢tking offenses. During the reporting period,
government authorities reported investigating 4esainder the Act on the Punishment of Acts of
Arranging Sexual Traffic; however, this resultecimy six convictions — a significant decrease fritwa

17 convictions reported last year — with only ftnaiffickers serving prison sentences ranging fr@m 1
months to two years; two trafficking offenders riged only fines as punishment. Authorities investegl
43 cases under the Labor Standards Act, but reportly one indictment and no convictions or sergsnc
for forced labor. The government reported 338 itigations under other statutes related to traffigki
resulting in 110 indictments, 68 convictions, addp8ison sentences. The Ministry of Employment and
Labor (MOEL) received over 9,000 complaints frongrant workers of $19 million in unpaid wages and
reported helping resolve 96 percent of these céisefROK did not, however, report investigating amy
these complaints for forced labor. During July &udjust 2010, ROK police authorities conducted a
special crackdown on illegal international marridgekers, arresting 761 for illegal operations and
indicting 399 of them. Korean authorities also amnrd to train law enforcement and other government
officials on trafficking and created a standardiseihing program on sex trafficking prevention.efé
were some reports police officers took bribes flmathel owners in exchange for prior notice abalice
raids; the government did not, however, reportlamyenforcement efforts against official complicity
trafficking offenses. During the reporting peridkle government upgraded its data collection system
provide more detailed information on human trafifickprosecutions.

Protection

The Government of the Republic of Korea sustairddist efforts to protect trafficking victims duritige
reporting period, but its victim protection effort®re weakened by its lack of formal proactiveiwict
identification procedures across the governmer20it0, the government spent approximately $16.8
million to protect sex trafficking victims, mainlyy providing financial support to NGOs offering Kbe,
counseling, medical and legal assistance, and ilghtibn services. The government also operates on



shelter for foreign victims of sex trafficking, bdid not report the number of victims assistechi t
facility during the reporting period. The governrmeRrpanded its extensive network of support ceritars
foreign wives and runaway teenagers, which off@psut such as counseling in various languagesl lega
advice, and referral to medical services and sfselfdthough the government continues to lack anfar
system to proactively identify victims of traffielg among vulnerable groups, there were 76 victims
identified in 2010, 26 of whom were identified bgvgrnment authorities and all of whom were victiofis
sex trafficking. Foreign sex trafficking victims sneeceive temporary relief from deportation under G-
1 visa system, which allows them to remain in Sd{dhea for up to one year to participate in
investigations against their traffickers. Victineportedly may apply for employment authorizatiodem
the G-1 visa, but NGO and other sources report thgiractice, the government has not authorized an
existing G-1 visa holder to work pending an invgstion or prosecution. The government did not repor
issuing a G-1 visa to any victim during the repagtperiod. Foreign victims of trafficking are oféer legal
alternatives to removal to countries in which thegy face hardship or retribution. North Korean imst

of trafficking may receive refugee settlement segsi MOEL operated seven Migrant Workers’ Centers
nationwide to assist foreign workers in 15 diffdreamguages and the Seoul Metropolitan City
Government maintained six similar centers; durlmgreporting period, the Seoul City Government
opened its first migrant center with shelter faiei that would appear to be accessible to matemgoof
trafficking. However, the ROK government did nopoet efforts to proactively identify victims of
trafficking during large crackdowns on illegal imgrants during the reporting period. As a resulhef
government’s lack of proactive victim identificatiprocedures and relatively less awareness of labor
trafficking than of sex trafficking, victims of foed labor may have been arrested and deportedifioes
including illegal immigration without receiving ampyotection services.

Prevention

The ROK government took steps to prevent traffiglkiluring the reporting period, though these efforts
focused primarily on sex trafficking. The governmeontinued to conduct a wide variety of campaigns
raise awareness of trafficking in South Korea, dting particularly vulnerable groups such as teermag
and foreign wives. In December 2010, the Ministigsender Equality and Family (MOGEF) developed
training materials on sex trafficking for juvenil&s distribution in schools and to public officsal

MOGEF also launched the “Youth Keeper” programdtify police authorities when Internet sites were
being used to arrange the prostitution of childted operated 77 shelters for runaway teenageesitece
their vulnerability to commercial sexual exploitati In addition, MOGEF ran specific campaigns ieea
trafficking awareness among foreign wives, inclgdimessages publicizing the Emergency Support Center
for Migrant Women on buses, electronic billboasisyways, and in foreign language publications. The
Ministry of Foreign Affairs and Trade (MOFAT) albmsted pre-departure trainings for Koreans
participating in working-holiday programs in Augtaaon their vulnerability to sex trafficking. Imaeffort
to reduce demand for commercial sex acts, the kynedf Justice continued to run 39 “Johns Schools,”
requiring convicted male “clients” of prostitutiom attend one-day seminars on the risks of pragtitu

and sex trafficking in lieu of criminal punishmeAiccording to reports from destination countriesuth
Korean men continue to be a source of demand il sbx tourism in Southeast Asia and the Pacific
Islands. In response to reports in recent yeatsSiath Korean men engage in sex tourism, MOFAT
continued to run public awareness campaigns agpiostitution overseas, but during the reportingqek
the government did not prosecute any Korean nddoaengaging in child sex tourism abroad or make
other efforts to reduce the demand for this pracfihhe ROK government provided anti-trafficking
training to troops prior to their deployment abraedinternational peacekeeping missions. The Républ
of Korea is not a party to the 2000 UN TIP Protogattp://www.state.gov/g/tip/ris/tiprpt/2011/indeknn

- US Department of State, “Trafficking in PersorepBrt 2011- South Korea, accessed 4 November 2011).

68. An article on 6 July 2011 §. Korean sex workers threaten to set themselvéseoio
protect their brothel§ reported that tough laws introduce in ROK somgears earlier were
driving thousands prostitutes out of business,thatipolice were actively cracking down on
brothels, prostitutes and customers. That artisle iadicated:

South Korea runs nine support centers offering trocal training and psychological counseling to
former prostitutes where they can work for a montalary of about $460 to $920, according to
government officials.
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Many women, however, find it hard to adjust to Hews and to resist the better pay of sex work.
Despite the social stigma, they drop out of theaemsrand return to prostitution. (Source:
http://www.msnbc.msn.com/id/43650531/ns/world_news:_pacific/t/s-korean-sex-workers-threaten-
set-themselves-fire-protect-their-brothels/#)

FINDINGS AND REASONS

The Tribunal finds the applicant is a citizen of R&nd no other country. It accepts she was
born in that country and holds a passport issuetthditycountry, and that used a ROK
passport to legally enter Australia in 2006. Haiiral to refugee status is therefore assessed
on the basis ROK is her country of nationality.

The Tribunal finds the applicant came to Australi2006 specifically to pursue work in the
sex industry, and commenced worked in that indusirgediately after her arrival. Whilst

the Tribunal is prepared to accept she may have lmesled to some extent by the

description of working conditions and the type lidémts she would be servicing, it does not
accept she was the victim of trafficking, or wasetlito Australia in the expectation of work
outside the sex industry. In reaching these finslithg Tribunal accepts the evidence of the
applicant herself she had applied through an agenR®DK on the express understanding she
would be working in the sex industry, and that kaé previously worked in that industry in
both ROK and [Country 2] and [Country 3].

The Tribunal does not accept the applicant was ¢eghtive or detained by persons
conducting the brothel in which she worked as céinin reaching this conclusion the
Tribunal notes her evidence on this issue was unooimg, and she ultimately conceded she
obtained her passport from the operators of thebbshment concerned, and set herself up in
her own flat. It also accepts her evidence thatrafe ceased working on site for the brothel
manager concerned ([Ms A]) she herself approachisdd] and sought further work in the
sex industry, and was given that work, becausensise'popular”, and [Ms A] liked her.

The Tribunal does not accept the applicant hasllafovended fear of persecution by [Ms A]

or any associates of [Ms A] in ROK because of heolivement in the sex industry or her
decision to leave the brothel where she worked veherfirst arrived here. In reaching this
conclusion the Tribunal notes her own evidence tasafter she chose to leave work for
[Ms A], she subsequently approached [Ms A] and bobtther work. The Tribunal

considers this inconsistent with the existencengffaar of [Ms A]. The Tribunal also notes
the applicant conceded in her evidence she hada mhationship with [Ms A], and in any
event ceased involvement with her some years agi@laimed she had not seen her for more
than two and a half years. The Tribunal also camsithere is less than a remote chance [Ms
A] or any associates she may have in ROK would laanyeinterest whatsoever in the
applicant if she was to return to ROK now or in thasonably foreseeable future. Similarly it
does not accept the agent or gangster who preyioestuited her to work in Australia in
2006 would have any interest in seeking to foraetdeeturn to prostitution if she returned to
the ROK.

The applicant asserted she feared harm from [MarAfer associates or gangsters or agents
in ROK because she owed them money. There is meeee beyond the assertion of the
applicant herself that she owes money to such psysmd the Tribunal did not find her
evidence on this issue to be credible. In reacthigfinding the Tribunal notes the applicant
stated at hearing that after first working for [Kin [City 1], she left that work and then
approached [Ms A] to work for her again. She al@oceded her passport was returned to her
by the operator. The Tribunal considers this evegan inconsistent with her assertion that
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she feared [Ms A] or owed money to her or anyose,&nd that if she had (as she claimed)
owed money to [Ms A] or anyone else associated il she would not voluntarily have
approached [Ms A] and re-established a working ectian with her.

The Tribunal does not accept the applicant hasllafevended fear of persecution by the
“gangster” through whom she claims to have foungleyment in Australia as a sex worker.
In reaching this conclusion the Tribunal notes s been living in Australia since 2006,
and it does not consider any one associated withelceuitment to work in Australia would
now have any interest in her. The Tribunal furtleds the applicant does not have a well-
founded fear of harm at the hands of “gangster&area because she had been involved
with the Australian Federal Police or regulatorgmgjes in Australia. In reaching this
conclusion the Tribunal is not satisfied her inashent with such agencies would be known
outside Australia, or even within Australia beydhd agencies themselves, and notes in any
event on her own evidence, she did not providei@ioymation to such agencies that was
relevant to criminal offences committed in Ausiadir overseas.

The applicant also says she fears her family mag Fearned about her sex work and drug
use in Australia, and as a result will reject fidre Tribunal cannot discount the possibility
that such knowledge may reach her family, andttit may disapprove or even reject her
because of that activity. The Tribunal is howewetr satisfied that such reaction or rejection,
were it to occur, would amount to “serious harmteuired under s.91R(3) to constitute
persecution, nor is it satisfied any such reaatiorejection would be for one of the reasons
set out in the Convention definition.

The Tribunal accepts sex workers or former sex @iwknd drug users or former drug users
may constitute a particular social group or grolgpshe purposes of the Convention. It also
accepts that as a member of such a group or grthgapplicant might face societal
disapproval, or even some discrimination becausepfmembership of such group or
groups. The Tribunal does not however accept therisn by the applicant that because of
her membership of such group or groups she woulel ‘feerious harm” as required under
s.91R(3) to amount to persecution. In particulaoies not accept she would face adverse
treatment amounting to a threat to her life orrlifpesignificant physical harassment or ill-
treatment or significant economic hardship or demii@ccess to basic services be denied the
ability to subsist, or face deprivation of her @pito derive a livelihood because of that
membership or her sex work or drug use. It als® ¢t accept her assertion that if she
returned to ROK, she would be compelled to worthsex trade, and would in some way
be precluded from finding alternate work in someotcapacity. The Tribunal acknowledges
the applicant may face some challenges finding eympént, but considers this would be
largely due to her limited education, and absericeook experience- factors she herself
identified in the course of her evidence.

The Tribunal is however satisfied that if the apgfit was to face any threats or harm from a
non-state actor in ROK for any reason, protectionl not be withheld from her because
she had been a sex worker, a drug user or for gy ceason. In reaching this conclusion the
Tribunal accepts and prefers the country infornmasiet out above, which suggests ROK has
a functioning police force, from which the applitaould seek protection. It accepts country
information above also indicates whilst ROK auities are taking steps to crackdown on
brothels and the sex trade, there are also edtallisentres to help former prostitutes gain
vocational and counselling assistance. (See théaomamicle from July 2011, above).
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The Tribunal also accepts other country informagsee the US DOSTtafficking in persons
Report) which indicates the government of the ROK hassicent times made considerable
efforts to support persons who may have been ¢kadtl and has taken action to prosecute
traffickers. It considers this type of action is@atonsistent with an official willingness on the
part of ROK authorities to afford protection to gams facing harm as a result of past
involvement in the sex trade. The Tribunal is alebsatisfied there is any reliable evidence
before it to suggest police or authorities in t@kRwould withhold protection to persons
who are, or were prostitutes or drug users.

The Tribunal also rejects as lacking credibility beasupported assertion that sex workers
were sometimes taken to an island where they wss@uéted, and police did not intervene to
prevent such activities. Beyond a generalised asedhere is no reliable information to
support such a claim. The Tribunal also does nogatcher assertions that she may be
harmed or assaulted by authorities or police ifreigrned to ROK now or in the reasonably
foreseeable future. In reaching these conclusioed tibunal again accepts country
information above that indicates ROK is a congtial democracy, with a functioning
police force, where civilian authorities maintaireftective control over the police and the
government has effective mechanisms to investigiatiepunish abuse and corruption by
officials and does so.

As a result the Tribunal is not satisfied thatapglicant has a well-founded fear of
persecution for a Convention reason is she retum&DK now or in the reasonably
foreseeable future.

CONCLUSION

Having considered her claims individually and cuativkly, the Tribunal is not satisfied that
the applicant is a person to whom Australia hasegtmn obligations under the Refugees
Convention. Therefore the applicant does not satisd criterion set out i8.36(2)(a) for a
protection visa.

DECISION
The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.
Other issue

The applicant, through her authorised represemtatiso indicated in writing that if the
Tribunal was unable to be satisfied the applicaet the criteria for the grant of a protection
visa, it ought to refer her matter to the Minidtar consideration under s.417 of the Act.

The Tribunal is not under an obligation to makehsaiceferral, and in this case does not do
so, partially because there is a lack of relevaatienial before it concerning the current state
of the applicant. In this regard the outstandingchslogical report referred to by the
authorised representative at the resumed heariggordain some useful additional material
on that aspect.

It remains open to the applicant however to makeotwm application to the Minister
pursuant to s.417 of the Act, consequent upon thriial have reached the decision set out
above.






