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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grant Applicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The Applicant, who claims to be a citizen of tha@eratic People’s Republic of Korea,
applied to the Department of Immigration and Citizieip for a Protection (Class XA) visa.
The delegate decided to refuse to grant the vidanatified the Applicant of the decision and
his review rights by letter dated the same day.

The delegate refused the visa application on teestihat the Applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The Applicant applied to the Tribunal for reviewtbé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds tha¢ thpplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftBefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

17.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Protection obligations

Subsection 36(2)(a) of thct provides that a criteria for the grant of a pratatvisa is that
the applicanta non-citizen in Australia to whom Australia has protection obligations under

the Refugees Convention as amended by the Refugees Protocol”. However s.36(2)(a) is
qualified by subsections (3) to (5) which set dutumstances in which Australia is taken not
to have protection obligations. These provisiaasfor consideration of whether an
applicant has access to protection in any courgaytdrom Australia. In effect, they provide
that Australia is taken not to have protection gédgions to non-citizens who have not taken
all possible steps to avail themselves of a rigtdrtter and reside in a country where they do
not have a well-founded fear of being persecuted fGonvention reason or of being
returned to another country where they will be peused for a Convention reason.
Accordingly, an applicant may be found not to Eeeson to whom Australia has protection
obligations, even if they might satisfy the Conventdefinition of “refugee”, because of the
availability of protection in another country.

CLAIMS AND EVIDENCE

The Tribunal has before it the Departmental an@urral files relating to the Applicant. The
Tribunal also has had regard to the material refeto in the delegate's decision, and other
material available to it from a range of sources.

TheApplicant appeared before the Tribunal to give emme and present arguments. The
Tribunal also heard witness evidence from a friehtthe Applicant, Person A. The Tribunal
hearing was conducted with the assistance of angréter in the Korean and English
languages.

The Applicant was represented in relation to thveere by his registered migration agent who
attended the hearing.

Summary of written claims

In his protection visa application the Applicaraiahs to have been born in the Democratic
People’s Republic of Korea (DPRK). He gives nadstof his former place of residence in
the DPRK and claims to have lived in China fromithid 1990s for a number of years. He
claims to have received a total of eleven yeafsmhal education in the DPRK and to have
been employed as a worker in a factory prior tontigt 1990s. He claims that he was
employed in a factory during his residence in Chikig claims to have been married in the
early 1990s and lists his wife and daughter asdjivn China.

The Applicant’s substantive claims are set out 8tatutory Declaration, in the Korean
language, which is attached to his protection agalication. According to an
accompanying English translation they may be sunz@ams follows:



In his factory he was regarded as a model workéranled the other workers
at factory meetings.

The workers became dissatisfied with their payworking conditions. He
represented them in their demands and he wasedré¢aken to a police
station and interrogated. When he refused to mpdudsd views he was beaten
severely. He was released after his wife paidlzelio the police with money
given to her by her relative who had business dgalin China. He was
warned that if he gave any more trouble the padioald kill him.

After his return to work he was treated badly bg ffctory management and
he was closely monitored. He again argued witmthaagement when a
friend was injured by a faulty machine. He wasl tol go home to wait for
further orders. Soon after he went home a frieached him that government
officials had come to the factory to hold a meetiith the management and
that he might be re-arrested. He and his wife tited relative’s house and
were taken by a friend to the home of a man whadcbelp them cross into
China. His wife called her relative in China whomised to pay the man.
They crossed illegally into China that night.

His wife’s relative paid for his wife and daughterobtain fraudulent Chinese
identity cards. They are now hiding with the refat The Applicant worked
in the relative’s factory but did not have any itiigncards.

One day a South Korean businessman offered tahak&pplicant to
Australia for a fee. Following discussion with ge and her relative he
agreed. He arrived around a specific date, appggnenCity X. He travelled
to City Y and with the help of the Korean populatiee found some work and
survived.

He would be killed if he returned to North Korea.

25. Also attached to the protection visa applicatioa ghotocopy of a document in the Korean
language which appears to be an identity card tssuthe Applicant, another Korean
language document and seven photographs showigpibleeant with other people

26.

Departmental interview

| have reviewed the audio recording of a Departadenterview attended by the Applicant.
In it he added to his written claims by claiminglewvantly, that:

His wife was working as in a specific occupatiorCinina and was also caring
for their daughter. Her nationality was North Kame She and her daughter
did not have their own identity documents but wesing Chinese identity
cards in other names obtained by his wife’s redatiVhey had been able to
access state services in the past but probablg cmildo so now. There had
not been enough money to obtain these documentsnfoas well.

He contacted his wife by telephone every monthladidone so recently.
His daughter was in Year 12 and planned to entérddsity next year. He
was worried that her fraudulent identity card migbse a problem for her



enrolment. There had not been any problems ipalseover these identity
documents. His wife is able to speak a little Manvland his daughter is
fluent in it.

. He, his wife and daughter crossed the border itio& His wife’s relative
was waiting for them and paid the people smugdjlen took them to his
house. The Applicant worked for the relative ia factory for four years.

. He travelled from China to Australia with a numbénther people of other
nationalities. The trip was paid for by his wife&dative Asked how he had
passed through Customs he said they landed atinightieserted area outside
City X. They were met by someone with a car wlams$ported them to an
unknown location and from there he was driven ty &iwhere he met many
Koreans who found him accommodation and employmEelet.could not work
full-time because of his visa status but had olethia little part-time work.

. Asked why he left China the Applicant said he m8path Korean
businessman who told him he could take him to Alistr Asked why he had
not gone to South Korea he said he did not havedlaoyments and if he went
to South Korea he would be tricked into saying tiescaped from North
Korea.

. It was put to the Applicant that in South Koreawwmuld be treated as a South
Korean citizen and given assistance. He said fseamare of this but even if
he was given money and a place to live in SoutteEdre would still be
treated as a low-level person from North Korea.wds concerned that this
might affect his daughter. It was put to him thigtability to find effective
protection in South Korea could mean that Austrdichnot have an obligation
to give him protection. He repeated he had belelmtany times that he
would receive accommodation and food in South Kngahat he and his
family would suffer discrimination.

. Asked why he had not applied for protection eattieisaid he had not really
thought about it and had been a little scared.h&tbconsulted a migration
agent once, about five years ago, but the agedtdmb the case for three
years without doing anything. Asked why he wadyapg for protection now
he said he was told many times that the Austragj@rernment accepted
refugees from North Korea. He had not seen higlitan for many years and
decided that he wanted to solve his problem byyapglfor protection.

. He was afraid that if he returned to North Korearight be shot by the
government.

Claims at hearing

The Applicant said he prepared his protection gjgalication by writing down his
experiences in Korean. This was translated infglig&imand read back to him in Korean. He
said he understood everything which was claimetierprotection visa application and that
everything claimed there and at his the Departnhéet@ing was true. He did not wish to
amend any of his claims.
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Asked why he had left North Korea the Applicantgaw account of his experiences which
appeared generally consistent with that in hisgotodn visa application. In summary, he had
been beaten and jailed for speaking out on beliéflow workers and fled to China with

his family after he protested about the death sfffiend in an industrial accident. He feared
he would be arrested and killed if he returned. helé worked hard in North Korea but had
been forced to leave. Because of his perceivedsippn to the regime and the fact that he
had left illegally he was regarded as a ‘traitarcbnsequence. After working in China for
his wife’s relative he decided to come to Australisked if he feared harm in North Korea
for any other reason he said there was no otheorea

The Applicant confirmed the biographical details@ét in his protection visa application.
He had lived at the same address with his familigiallife until his departure. He said that
after graduating from school he had been emplogetirmuously in a factory. He had
worked hard and was given recognition as a modekevan the form of a certificate of
excellence (this proved to be the second Koreagulage document attached to the
protection visa application) Asked why his name bt appear on this document he said
there was no space for it. | pointed out thatdlsemed to be a great deal of space on the
document for his name. He said it was standarth®dnames of recipients not to be
recorded.

The Applicant agreed that he spoke Korean with eliNlorean accent and that he used
some Korean words which were not current in SoudreK.

The Applicant said that after working in China ifaatory owned by his wife’s he saw an
advertisement about the possibility of travellioghe Country Z or Australia to live. He was
motivated to leave because there were risks indalv@éemaining in China where he was
living illegally and where he was still experiengidifficulties over the language barrier. He
heard that Australia was a place which valued kandk, which had no racism and which
accepted North Koreans. His travel was organiseal $outh Korean businessman who
arranged for him and a group of others to boardrgacship in Dalian Asked why he had not
taken his wife and child with him he said his childs young and it would have been too
dangerous for her to travel. Both his wife andcchad been able to buy Chinese identity
cards and these had allowed his child to go toddhat he was worried that she might face
problems when she tried to enter university whieeeidentity checks were more stringent.

| asked the Applicant why, if he had been afraat the would be returned to North Korea, he
had delayed his application for protection untilnpgears after his arrival in Australia. He
said that when he arrived in Australia he did coesable research into the possibility of
seeking refugee status and contacted an agentyiMC{not his current representative) This
person kept his papers for three years and adhisedo wait in case there were policy
changes which would favour his case. EventuallyApplicant decided that too much time
had been wasted so he took his documents backosuaicted his current representative. |
asked what had happened during the remaining pé&rsretrieving the documents. He said
he was unable to speak English and could not corroatewell with Koreans here
Additionally, he could not find satisfactory empiognt and was unable to earn sufficient
money for a protection visa application.

| noted that there is independent country infororabefore the Tribunal indicating that
South Korean law provides the right of entry argidence, as South Korean citizens, for
North Korean citizens. The South Korean governneecburages this by providing
assistance and support for such people. Thisateticthat, as a North Korean citizen, he
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could apply to the South Korean government and @vbelaccepted in South Korea as a
citizen of that country, with all the rights andedits that provided. The Applicant said he
had heard of this policy of the South Korean gome¥nt and admired it. However, even if
the South Korean government were to accept hinankehis daughter would have to live
there under the name of traitors. Nobody couldantae the safety of all North Koreans

who go to South Korea to live, particularly thoseongo as ‘traitors’ rather than because they
are forced to leave the North because of hungehboly could be trusted in South Korea in
relation to his safety and security. He had nentibn of going to South Korea.

Asked what he meant by saying that he and his dauglould be given the name of ‘traitor’
in South Korea the Applicant said that anyone védibNorth Korea was regarded as a traitor
and people would not leave unless they were aledglidrced to do so. Even if they went to
live in South Korea they would be seen as traityrgheir neighbours for running away from
North Korea. Asked how he knew of this he saidNalith Koreans knew about this. Asked
which North Koreans had told him about it he sadhd never discussed it but had heard
the words of South Koreans.

| put to the Applicant that there were reports éading that North Koreans who settled in
South Korea could experience some difficultiesdjusting to their new environment and
could generally be seen as unsophisticated by Soutbans, but there was nothing in this
information to suggest that they were ever regaedetiaitors. He said this was certainly the
way South Koreans saw those who had come from N&otba, according to what he had
heard. North Koreans were only able to obtain lopad jobs in the South. Labourers were
looked down on there as the lower class, in contea8ustralia where people could live well
by working hard and playing hard.

| asked the Applicant if he meant that there wdadcho economic opportunities in South
Korea, other than in lowly paid jobs, for peoplelhim and other North Koreans. He said
he meant that even if people went to South Kordiadcand work the South Koreans did not
treat them like human beings and nobody could gueestheir safety.

Asked who would threaten his safety in South KaheaApplicant said he had heard, from a
rented video tape, that there are North Korea aggperating there. | noted that the
independent country information reveals only oreeaaf a North Korean defector possibly
having been targeted by North Korean agents intSldatea — that of Lee Han Yong who
was shot and killed in Seoul in 1997. This wapecsl case, however, since Lee was the
nephew of Kim Jong II's mistress, had been raised lim’s unacknowledged son and had
drawn attention to himself by publishing accourfthie experiences and connections to
North Korea’s ruling family. He had thus embaregkthe North Korean leadership and
focused attention on himself as a North Koreamé\vin South Korea. | put to the Applicant
that Lee’s case was very different to his own drad there was no reason to believe he would
come to public attention. The Applicant respontted it would not be necessary for him to
publicise his own case because his neighbours walkabout him. He said he had no
intention of going to South Korea because it wasydeous there: he had only one child and
he did not wish to live a life in which she could harmed.

| asked the Applicant whether there was not artiexjsisk that his wife and child might be
sent back to North Korea from China if they wergcdvered to be using falsified identity
documents. He agreed this was so but said it woelldqually dangerous for them in South
Korea. | noted that reports indicated more tha®@a@ North Koreans had gone to live in
South Korea and there had been only one reporslafaargeting by North Korean agents.
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On this basis it seemed hard to believe that Hesoiamily would come to harm at the hands
of North Koreans in South Korea, a modern democeadspme fifty million people. He said
it was ‘not definite’ that North Korean agents wabtédrget him and his family there.
However he and his family would have to live witte traitor label and he did not want this
for his child.

| asked the Applicant if he had any informationridicate that North Koreans living in South
Korea were being harmed or denied rights such asagidn, employment or the vote. He
said this was not the problem. Human beings cbaldamaged by being labelled as traitors
as this would follow them around. | asked if hel laay information to indicate that the label
of traitor is routinely or generally applied by $loioreans to those from the North. He said
he was not aware of such information but he hadignap in North Korea and knew about
what it meant to be a traitor. | put to him thatdeemed to be transposing to South Korea the
situation in which he might have been viewed byNloeth Koreans as a traitor for leaving
the country. He said he had also experiencedrtimng South Koreans since coming to
Australia. People here who came from South Kave&dd at him ‘differently.” Asked if he
had ever been called a traitor by them he saiavtired could come out ‘in a bad situation’ in
an argument. | put to him that, given the long antbrtunate history of conflict between the
two Koreas and the strong fear of North Korea wlegists in the South, it was difficult to
believe that South Koreans would in any way blamacouse of treachery someone who had
managed to escape from the North. He said he B#or@ans, from the South as well as the
North, as once race. Even though there were geogdle there was also jealousy.

The Applicant confirmed that he had never takensiags to avail himself of a right to enter
and reside in South Korea, such as by approachen@outh Korean authorities in Australia
to discuss moving to South Korea.

The Tribunal heard witness evidence from Persoa f#iend of the Applicant. The witness
said she had moved to Australia from South Koreaénl970s and did not have a clear idea
of what was happening there. She had not retum8suth Korean since then. However
when she was young she had heard that while d hatlp was given to North Koreans who
went to South Korea there was not much protectothfiose who escaped. The South
Korean government talked a great deal about wiegt\wrere doing for North Koreans but
this was just words and gave no real help to them.

The witness said she had known the Applicant fourmber of years. Asked if, from her
memory of South Korea, she believed there was amytibout the Applicant which would
expose him to harm there she said that South Keregiamot view in a good light those who
had escaped from the North. If not racism thers eiigcrimination against them. Even she
would keep her distance from North Koreans if sleeewiving in South Korea. She believed
this was different from existing antipathies betweegions in the South. When she was
young people were nervous of even talking aboutiNikorea because they would risk being
taken away by the authorities. | put to her tha was a reflection of the fear people had at
that time of North Korea as well as of the Southdém security authorities who rigorously
policed and punished any indication of sympathytfiergovernment of the North. She
maintained that even now there was a negative peoceof those who had come from the
North and they were looked down on.

| explained to the Applicant, in terms of s36, tiidte had not taken all steps to avail himself
of a right to enter and live in South Korea it vpassible that Australia did not have
protection obligations toward him, even if he ntet Convention definition of a refugee. If



so this would lead the Tribunal to affirm the demmsto refuse to grant him a protection visa.
The Applicant confirmed that he understood thisinfation and its significance for the
decision in his case. | invited him to commentespond to the information and explained
that he could do so at once, at an adjourned rgearim writing, with further time available

if necessary. In consultation with his adviserabkked for time in which to respond in writing
and it was agreed that he would two weeks to do so.

44. Asked if there was anything he wished to add, tpplisant he definitely wanted to live in
Australia. People like him, who worked as labosir@rere treated like servants in South
Korea and he did not want this. His view was thaias an honour to work for a living.

Post hearing submission

45. The Tribunal received a submission from the Applitsaadvisor quoting from another
decision of the Tribunal, differently constitutead which the Member set out extracts from
South Korea’sAct on the Protection and Settlement Support of Residents Escaping from
North Korea 1997, as follows:

“Article 2(1) of the Act defines “residents escapinom North Korea” to mean
“persons who have their residence, lineal ascesdamt descendants, spouses,
workplaces, and so on in North Korea, and who mtexcquired any foreign
nationality after escaping from North Korea”. Acding to Article 3, the Act applies
to “residents escaping from North Korea who hayeressed their intention to be
protected by the Republic of Korea” Article 7 b&tAct provides that “Any person
who has escaped from North Korea and desires podiected under this Act, shall
apply for protection to the head of an oversealdiptic or consular mission, or the
head of any administrative agency....... " Article @ydes that in “determining
whether or not to provide protection pursuant ®yhovisions of the text of Article
8(1), such persons as prescribed in any of theviitlg subparagraphmay not be
determined as persons subject to protection”. Article 9 seiisthe criteria for
Protection Decision, namely, (1) international ¢riah offenders, (2) offenders of
serious crimes, (3) suspects of disguised escdp&érsons who have for a
considerable period of time earned their living intheir respective countries of
sojourn” and (5) persons prescribed by Presidential Detree

46. The advisor submits that:

* The legislation, in Article 3, provides that a garsnust have expressed ‘intention to
be protected by the Republic of Korea.” ‘The apguiit has expressed his clear
intention that he does not want the protectiorhefRepublic of Korea. His Honour
Mcinnis FM in MZXLT v Minister for Immigration [2007] FMCA 799, has helht
where the applicant has not formed the intentiosetek the protection (in that case of
Israel), then the provisions of s36(3) is not extied.’

* Additionally, Article 9(4) of the South Korean |station operates against the
Applicant because he has for a considerable pefitiche earned his living in
Australia, his country of sojourn, and this maygdialify him from being granted
South Korean citizenship.

47. Attached to the submission are a number of medices and other reports dealing with
negative attitudes toward North Koreans who hatttesein South Korea and the difficulties
they experience in adjusting to the very differemiditions of life in the South.



Independent country information

48. Article 3 of the South Korean Constitution providbat:

The territory of the Republic of Korea shall cohsithe Korean peninsula and its
adjacent islands.

49. According to a 2004 report:

THE ROK CONSTITUTION REGARDS NORTH KOREANS AS CITENS OF
THE REPUBLIC OF KOREA (SOUTH KOREA) AND THE DECISNKDTO
GRANT CITIZENSHIP IS, IN PRACTICE, AUTOMATIC AND NO
DISCRETIONARY. APPLICANTS ARE FIRST INVESTIGATED UNER THE
"ACT ON THE PROTECTION AND SETTLEMENT SUPPORT OF BIDENTS
ESCAPING FROM NORTH KOREA", BUT ONCE THEY ARE FOUNDO BE
GENUINE NORTH KOREANS, THEY ARE AUTOMATICALLY AND
IMMEDIATELY GRANTED SOUTH KOREAN CITIZENSHIP.

Al. THE ROK CONSTITUTION AUTOMATICALLY REGARDS NORH
KOREANS AS CITIZENS OF THE REPUBLIC OF KOREA (SOUTKDREA),
WHILE THE "ACT ON THE PROTECTION AND SETTLEMENT SWHORT OF
RESIDENTS ESCAPING FROM NORTH KOREA" GOVERNS THE
IMPLEMENTATION PROCEDURE. UNDER THIS ACT, THE APPCIANT
CLAIMING TO BE NORTH KOREAN MUST FIRST BE INVESTIGAED, A
PROCESS WHICH COULD TAKE SEVERAL MONTHS. ONCE THE
CLAIMANT IS DETERMINED TO BE A GENUINE NORTH KOREANSOUTH
KOREAN CITIZENSHIP IS AUTOMATICALLY AND IMMEDIATELY
GRANTED.

A2. ARTICLE 9 OF THE ACT LISTS SEVERAL CATEGORIESFOPEOPLE
WHO "MAY NOT BE DETERMINED AS PERSONS SUBJECT TO
PROTECTION", INCLUDING INTERNATIONAL CRIMINAL OFFENDERS
INVOLVED IN AIRCRAFT HIJACKING, DRUG TRAFFICKING, TERRORISM,
ETC, AND OFFENDERS OF SERIOUS CRIMES SUCH AS MURDER
HOWEVER, IN PRACTICE, THE DECISION TO GRANT CITIZEBHIP IS NOT
DISCRETIONARY AND NO GENUINE NORTH KOREAN REFUGEEAS
EVER BEEN REFUSED SOUTH KOREAN CITIZENSHIP. (CX9®Granting
South Korean Citizenship to North Korean Defectors CIR Preparation Date:
28/5/2004)

50. In 2005 DFAT responded to a request for informatarthe treatment of North Korean
‘defectors’ by the South Korean authorities, atofes:

1. Could DFAT please provide clarification andbsleation on DFAT Report No.
362 — RRT Information Request: KOR17187, 11 Mar@@= which states as
follows:

The 'Act on the Protection and Settlement Supgddresidents Escaping
from North Korea' provided that North Koreans wived outside of North
Korea for in excess of ten years would not be aeckas refugees unless
there were special circumstances. After 30 yea@hina, a North Korean
would usually be regarded as 'settled' by Soutle&o€omment: This would
not preclude the person from gaining South Koretireaship, but the
person would not be eligible for government finahoemployment and
settlement assistance.



In particular, does the reference to “not accepted refugee” mean that a North
Korean who resided illegally in China for in exce$40 years would not have a
legal right to enter and reside in South Koreaja®s it simply mean that they would
not be classified as a refugee and therefore nitteehto certain government
assistance?

Does the reference to “be regarded as ‘settleddmmenerely settled in an economic
sense, or does it imply that the person would barded as settled in terms of having
legal right of residency in China?

Could DFAT elaborate on the comment in DFAT Repot 362 that “this would not
preclude the person from gaining South Koreanasiship, but the person would not
be eligible for government financial, employmentl @ettlement assistance” and
provide some verification of this comment.

2. Are there are laws other than the ‘Act on thetdetion and Settlement Support of
Residents Escaping from North Korea’' that relatertbave an impact in determining
the legal right of a North Korean defector to emted reside in South Korea?

DFAT replied on 28 November 2005 and provided ti®iving information:
Summary

The Constitution of the Republic of Korea (ROK)tetathat the ROK's territory
encompasses the Korean peninsula. The Ministrynifidation informs us there is an
‘assumption’ that North Koreans can acquire Southeldn citizenship. In certain
circumstances, including after an extended perfadsidence in another country, the
process of obtaining citizenship might be moreiclitf. The term “protection” in the
legislation governing citizenship of North Koreargers only to provision of
government financial and other assistance.

In answering questions in reftel, we have drawp@vious advice we provided in
October 2004 and March 2005 (reftels). On 25 Nowambve spoke to an officer of
the Settlement Support Division, Ministry of Undimon (MOU) for further
confirmation and clarification.

2. Article 3 of the Constitution of the Republickdrea states: “The territory of the
Republic of Korea shall consist of the Korean psula and its adjacent islands”. On
12 November, 1996 (in decision no. 96 Nu 1221)RR¥K Supreme Court made the
following ruling: “given that North Korea is parf the ROK’s sovereign territory,
holding North Korean citizenship does not adverséigct a person’s right to acquire
and hold South Korean citizenship”.

3.0ur MOU contact said that, based on the aboeee tivas an assumption that North
Koreans would be able to gain citizenship in thatBoAs the Constitution did not
contain rules and regulations for implementatibe, Act on the Protection and
Settlement Support of Residents Escaping from Neaifea (“the Act”; last amended
24 May 2001) was referred to for this purpose. &hveere three cases in which the
procedure whereby North Koreans could obtain cishép would be “more

difficult”.

(i) Members of the “Chokyo” group — people who atéel to China around 1960 and
legally resided in China (as well as their descatgja- would have to apply for
citizenship on the same basis as “other foreigngrsii-Koreans).



(ii) North Koreans who had resided for “a consitggperiod” (around ten years or
more) in another country (see the Act, Article @dpuld have to follow different
procedures for gaining citizenship, depending @ir tspecific circumstances.

(i) Terrorists, criminals and others falling intlee remaining categories identified in
Article 9 of the Act would have to follow a diffareprocedure again to gain
citizenship. There had not yet been any such ¢&&25156 para 3 refers).

4. The Ministry of Unification told us in Octobe®@4 that references in the Act to
“protection” referred to various kinds of financatd other government assistance
(SE25156H). This was confirmed by the official vg®ke to on 25 November. He

said admissibility of applications for governmeiniaihcial and other assistance would
be decided by the ROK authorities on a case-by4gasis. Persons who might be
assessed as ineligible for this assistance incltitzse falling into the categories set
out above.

5. Regarding specific questions about advice inSBEB1L:

A. The reference to “not accepted as a refugee’hméaot classified as a refugee”
and therefore not eligible for government finaneaatl other assistance.

B. The MOU'’s usage of the term “settled” in a thb@lintry was made in the context
of Article 9(4). Persons are regarded as “settigldén they have “for a considerable
period earned their living in their respective cioi@s of sojourn”.

C. See paras 3 and 4 above. This information waaged by the Ministry of
Unification in October 2004 or May 2005 and confiairon 25 November 2005.

D. As indicated above, there is an assumptionNloath Koreans are able to acquire
citizenship, based on the Supreme Court’s inteaicet of the ROK Constitution.
The rules and regulations governing implementagi@nlaid down in the Act. As
cases are decided on their individual merits, did&s relating to immigration
management may come into play depending on thermstances.

E. This would have to be decided by the ROK autiesri with consideration of the
factors outlined above (DFAT 2005, DFAT Report 4RRT Information Request:
KOR17673, 28 November — Attachment 1).

Implementing legislation
51. Article 1 of South Korea’'#\ct on the Protection and Settlement Support of Residents

Escaping from North Korea (1997) establishes the purpose of the legislation:
Article 1 (Purpose)
The purpose of this Act is to provide such mattelsating to protection and support
as are necessary to help North Korean residengpiescfrom the area north of the
Military Demarcation Line (hereinafter referreda®s "North Korea™) and desiring
protection from the Republic of Korea, as quickdypmssible to adapt themselves to,

and settle down in, all spheres of their livesludimg political, economic, social and
cultural spheres.

52. Article 4 sets out the Act’s basic principles:
Article 4



53.

54.

55.

56.

57.

(1) The Republic of Korea shall provide persongextiio protection with special
protection on the principle of humanitarianism.

(2) Persons subject to protection shall striveetmlla healthy and cultural life by
adapting themselves to the free and democratid¢ tedar of the Republic of Korea.

Article 2(1) defines the term ‘residents escapiogt North Korea’ to mean:-

..persons who have their residence, lineal ascémdad descendants, spouses,
workplaces, and so on in North Korea, and who mmtecquired any foreign
nationality after escaping from North Korea;

Article 7 provides that:

Any person who has escaped from North Korea anidedet® be protected under this
Act, shall apply for protection to the head of aermseas diplomatic or consular
mission, or the head of any administrative ageimstyding the commander of a
military unit of various levels; hereinafter refedrto as the "head of an overseas
diplomatic or consular mission, etc.").

and goes on to prescribe the means by which thigcappn will be considered and decided.
Article 9 outlines a number of categories of apptits ‘who may not be determined as
persons subject to protection. These include camsiand, at 9.4, ‘Persons who have for a
considerable period earned their living in thegpective countries of sojourn;

The legislation establishes a range of support oreasn areas such as identity
documentation, recognition of academic and othaiifitations, education and vocational
training, employment protection through financraentives to employers, accommodation,
pensions, medical treatment and payment of ‘segigrmoney.’
(www.unhcr.org/refworld/pdfid/42d3b26a4.pdf)

FINDINGS AND REASONS

A threshold question for the Tribunal is the Appht's identity and nationality. He claims to
have been born in North Korea and to have livedethatil he and his family illegally
crossed the border into China He claims that laenational of North Korea and that he has
no other nationality. He submitted photographd gabe of his family together with a
Korean language identity document with his protetirisa application but there is no other
substantiation from any source for his claims altsiidentity. He claims to have arrived in
Australia clandestinely, without a passport, betfidct that there are no entry records for him
in the Department’s movements database does naidpretrong evidentiary support for this
claim His account of the circumstances in whiclahd a number of other people were
smuggled to some point near City X is sufficiervgue as to raise concerns about its
plausibility. While | accept that he is of Koreathnicity and that he speaks Korean with a
North Korean accent, this does not conclusively alestrate the truth of his claims about his
nationality. An alternative possibility is thastorigins are in the sizeable Korean ethnic
minority living in China and that, under anothenmeg he came to Australia (possibly much
later than claimed) with a valid Australian visaiChinese passport which he has
subsequently sold or destroyed.

Against these concerns the Applicant was abledwige some circumstantial detail of his
claimed life and experiences in North Korea anthderepeated these with a degree of
consistency since he lodged his protection visdiegipn. There is nothing in the
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information before the Tribunal which directly réga his claims. On this basis | am
prepared to give him the benefit of the doubt bgepting that he is a citizen of North Korea
whose name is as stated

The Applicant claims that he will be arrested aréoaited if he returns to North Korea where
he is still wanted for opposing the authoritiesrowerkplace safety and where he is also
regarded as a traitor for leaving the country withgermission.

The information before the Tribunal provides abumigaridence of the brutal and arbitrary
nature of North Korea'’s totalitarian system of goweent. The regime has for many years
denied to the population even the most basic ofdwunghts and it has ruthlessly suppressed
any signs of dissent or opposition. Actions suzkthase the Applicant claims to have taken
to protest against working conditions and, lateayvke the country without permission can be
expected to result in harsh punishment, with tlaépessibility that those targeted will suffer
lengthy imprisonment or death. | accept that tpplant’'s account of these matters is both
internally coherent and generally consistent whth ¢ountry information. | accept that his
claims about arguments with his employer and camsgicpunishment by the authorities are
credible.

On this basis | accept that the Applicant was tadjéor harm by the North Korean
authorities for what may well have been interpretegolitical opinions opposed to the
regime, and that in order to escape further hariheldethe country by crossing into China |
accept there is a real risk that he would suffepes harm amounting to persecution if he
returned to North Korea and, although there isaxtiqular information before the Tribunal
regarding his actual political opinion, | am saésfthat the motivation for this harm would
be an adverse political opinion imputed to him iy North Korea authorities. | accept that
he has a well-founded fear of persecution for auantion reason should he return to North
Korea now or in the reasonably foreseeable futncelam satisfied that he meets the
Convention definition of a refugee.

Australia’s protection obligations to the Applicant

Although | am satisfied that the Applicant meets definition of a refugee under Article 1A
of the Convention it is necessary to consider grthihether Australia has protection
obligations to him.

As put to the Applicant at the hearing there i®infation before the Tribunal which

indicates that North Korean citizens are entitlethie citizenship of the Republic of Korea
(ROK) This is based in Article 3 of the South KameConstitution which defines the

territory of the Republic of Korea as the KoreamiRsula and its adjacent islands, as well as
in legislation on the protection and settlemenp@dple ‘escaping’ from North Korea. The
information indicates that claimants must satisly ROK authorities that they are genuinely
from North Korea Once a claimant is found to lgeeauine North Korean, the decision to
grant citizenship is in practice automatic anddistretionary and no genuine North Korean
refugee has ever been refused ROK citizenship.r C&@00 North Koreans have been
settled in the ROK, with 2809 settled during 20@8&rious assistance measures, including a
financial package, may be provided to help claimadjust to life in the ROK.

This information indicates, on its face, that thgphcant as a North Korean citizen has a
right to enter and reside permanently in South Koré this is the case, and the Applicant
has not taken all possible steps to avail himdethat right, then the provisions of s.36(3)
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will be enlivened and (subject to the qualificasan ss36(4) and (5)) the Applicant will not
be owed protection obligations by Australia.

The information also indicates that the right ofrtid<oreans to enter and reside
permanently in South Korea is one which is mora @ienply a potential right. As noted, it
arises through a provision of the South Korean @toii®n under which those, like the
Applicant, who were born in North Korea are heldh&ve been born in the territory of the
Republic of Korea The territory of the Republickadrea is defined as the Korean peninsula
and its adjoining islands, and no distinction isdean Article 3 between those born south of
the Military Demarcation Line which presently dieglthe two countries or those born north
of it. The information indicates that the Southr&m authorities have, unsurprisingly,
developed administrative procedures to deal withttNKorean citizens who wish to avalil
themselves of their right of entry and residenthese involve screening procedures to
determine whether those claiming the right genyiaeé from North Korea The nature of
the Constitutional provision, and its later supfoythe Republic of Korea Supreme Court,
indicates that these procedures simply recognisgraady existing right rather then
conferring the right once an applicant’s bona fidage been established. In either case,
however, the record clearly indicates that those wdn demonstrate to the authorities that
their origins lie in North Korea are able to accénsright to enter and reside permanently in
South Korea. As noted, no person found to be getyifrom North Korea has been denied
citizenship in South Korea.

It is asserted on behalf of the Applicant that begdnot, in fact, have a legally enforceable
right to enter and reside permanently in South Kdrecause he lacks the requisite intention
to live there or seek the protection of the Soutingdén authorities. This claim is based in a
reading of the South Koreatt on the Protection and Settlement Support of Residents

Escaping from North Korea 1997 and, in particular, Article 2(1) which defines ‘i@snts
escaping from North Korea’ and Article 3 which gfies that the Act applies to ‘residents
escaping from North Korea who have expressed thteintion to be protected by the
Republic of Korea.” A closer reading of this pafthe legislation, however, reveals that it is
not concerned with the question of the acquisiib8outh Korean citizenship by those
escaping from North Korea. Nor, despite the reggbase of the term ‘protection,’ is it
directly concerned with protecting people from petgion in a Convention sense. Rather, it
is specifically directed to the provision of ecorionsocial and other forms of support to
North Koreans when they take up residence in tliatcy and it elaborates this assistance in
some detail. This is the meaning of ‘protectianthie Act. Thus, while the Applicant may
well refrain from expressing an intention to betpoted by the Republic of Korea (because
he does not, in fact, wish to be so protected) hatrsatisfied that the result would be more
than that he might be found not to be eligiblegceive the various forms of practical
assistance designed to help him settle into hisswewundings. | am not satisfied that the
provisions of the Act mean that any failure ongast to express an intention to be protected
by the Republic of Korea would remove his righetder and reside permanently there or
would mean that he could not do so.

The Applicant claims, and | accept, that he hasapproached a South Korean diplomatic or
consular mission or done anything else to enquioeibor arrange entry and residence in
South Korea. If, as says, he does not wish ta emig reside in South Korea it appears
unlikely (to say the least) that he would wish tosth. This is not to say, however, that it is
not in his power to take such steps. Unless dt lnatdoes so he will clearly not be able to
travel to South Korea, enter the country or takeagidence there but this does not mean that
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he does not have the right to do so. | am satighat he does have such a right and that it is
not dependent on any expression by him of a desipe protected by South Korea. | am
also satisfied that he has not taken all posstlessto avail himself of this right.

In this context | have also considered the Applicsasecond reason for claiming that he does
not have a right to South Korean citizenship. Téithat he may be excluded from doing so
by the terms of Article 9.4 of the Act because hs for a considerable period of time earned
his living in his country of sojourn (i.e. Austra)i | note that the wording of this part of the
Act, on one reading at least, does not appeardin@s such persons from protection but to
suggest only that a lengthy period spent in a eggwftsojourn may have that effect. The
information before the Tribunal suggests no moaattnat such cases may present
difficulties in deciding questions of protectioMore importantly, however, the Act does not
deal with citizenship but with practical measurésupport (‘protection) to be provided to
North Koreans to help them settle in South Koregthe record indicates that no person
found to be from North Korea has been denied SKotkean citizenship.

Fear of harm in South Korea

At the hearing the Applicant claimed that if he wenSouth Korea he would be at risk from
North Korean agents operating there and that leistity as a North Korean would become
known through his neighbours. As put to him, hogrethe information before the Tribunal
indicates only one case in which a North Koreamgvn South Korea may have been
assassinated by North Korean agents — the 1997isp@d Lee Han Yong. This case had
unusual aspects in that Lee was a person who hbdresssed the North Korean regime and
drawn attention to himself by publishing writingsoait his experiences and connections with
the leadership. There is nothing in the informati@fore the Tribunal to suggest any
relevant parallels with the case of the Applicavrtip left North Korea many years ago and
who never held any prominent position there. Iraohsatisfied there is a real chance that the
Applicant would be targeted for harm by North Karements if he were to take up residence
in South Korea.

The Applicant also claims that, as a person fronmtiNKorea, he would face discrimination
and hostility from the South Korean populationeéf\uere to live there. | have considered the
information provided by him on this point and | eptthat he might well experience some
degree of suspicion and discrimination. | alsceptthat he could well experience some
difficulties in adjusting to the environment andtate of South Korea, although it is
somewhat difficult to believe these challenges wdeé greater than those he has faced in
adapting to Australian conditions over many yednsote in this context that the Applicant is
ethnically Korean, speaks the Korean language sifamiliar with at least the traditional
aspects of Korean culture.

Having considered all the information before théiinal on this issue | am not satisfied that,
individually or cumulatively, any difficulties th&pplicant could be expected to face in
adjusting to life in South Korea could be said dostitute serious harm amounting to
persecution. In the context of s.36(4) | am ndaisSad that he would have a well-founded
fear of persecution in South Korea for a Conventeason.

Finally, in the context of s.36(5) there is nothinghe information before the Tribunal to
suggest there is any chance whatsoever that thecAppwould be returned by South Korea
to North Korea or to any other country where he Mauffer persecution for a Convention
reason.



Summary

72. Inthe light of all the information before the Tuiial | accept that the Applicant has a well-
founded fear of harm in North Korea for the Coni@mteason of his imputed political
opinion. He cannot return there and there is ngtho indicate that he has any right to return
to China, where he lived for a number of yearamisatisfied that as a person who was born
in North Korea he has an existing legally enfordeaight to enter and reside permanently in
South Korea as a citizen of that country but tleah&s not taken all possible steps to avail
himself of this right. 1 am not satisfied thatlmes a well-founded fear of being persecuted
for a Convention reason in South Korea, or thawbeld be returned by South Korea to
another country where he would suffer persecutorafConvention reason.

CONCLUSIONS

73. The Tribunal is not satisfied that the Applicamtiperson to whom Australia has protection
obligations under the Refugees Convention. Theedfte Applicant does not satisfy the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

74. The Tribunal affirms the decision not to grant &pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify the applicant or any
relative or dependant of the applicant or thahésgubject of a direction pursuant to sectian
440 of theMigration Act 1958. PRRRNM




