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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdpelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants claim to be citizens of the Demaciaeople’s Republic of Korea and to have
arrived in Australia on or about [date deleted urgldé31(2) of théligration Act 1958as this
information would identify the applicant] Octobed@®. They applied to the Department of
Immigration and Citizenship for Protection (Clas&)Xisas [in] October 2009. The delegate
decided to refuse to grant the visas [in] Febr2&30 and notified the applicants of the
decision and their review rights by letter [on Haene date].

The delegate refused the visa application on teeslihat the applicants are not persons to
whom Australia has protection obligations underRiedugees Convention because, as North
Korean citizens, they have effective protectiosouth Korea.

The applicants applied to the Tribunal [in] MardiP for review of the delegate’s decisions.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

The critical issue that arises in this case is tiwethe protection visa application was a valid
application. If not, the delegate, and the Tribuwsrareview, is unable to consider it. The
guestion has arisen because information obtaingtdeébyribunal during the course of the
review suggested that the applicants may havercatainality.

RELEVANT LAW
Validity of the protection visa application

Section 46(1)(d) of the Act relevantly providestftsabject to certain other requirements, an
application for a visa is valid only if it is notgvented by s.91P (non-citizens with access to
protection from third countries).

Section 91P provides that if Subdivision AK applies non-citizen at a particular time, the
application is not a valid application. Section 9H\evantly specifies that Subdivision AK
applies to a non-citizen at a particular time tifreat time the non-citizen is a national of 2 or
more countries: s.91N(1). For the purposes offihosision, the question of whether a non-
citizen is a national of a particular country miistdetermined solely by reference to the law
of that country: s.91N(6). The Minister has a paadaliscretion pursuant to s.91Q to
determine by written notice that s.91P does nolyagpa non-citizen for a period of 7
working days after the notice is given, if satidftbat it is in the public interest to do so.

Subsection 47(1) of the Act provides that the Mamisis to consider a valid application for a
visa”. Subsection (3) provides that “to avoid doubé Minister is not to consider an
application that is not a valid application”. Seati65(1) of the Act provides for the power of
the Minister to grant or to refuse to grant a \@ffar the Minister has considered a valid
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application for the visa. A decision to refuse targ a protection visa is an RRT-reviewable
decision: s.411(1)(c). Section 415(1) of the Acvpdes that the Tribunal may, for the
purposes of the review of an RRT-reviewable denisgxercise all the powers and
discretions that are conferred by this Act on tespn who made the decision. It follows that
if a protection visa application is not valid theblinal can consider the review application,
but cannot make a decision on the merits of the applicationMIMA v Li; MIMA v Kundu
(2000) 103 FCR 486; see alSZGME v MIAQ2008) 168 FCR 487 per Black CJ and Allsop
J at [30]

Criteria for the grant of a protection visa

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Protection Obligations

Section 36(2)(a) is qualified by subsections 36(@®)and (5) of the Act. These provisions
were introduced at the same time as SubdivisioraA#, while they do not operate in the
same way, they were evidently intended to servednee broad purpose. They provide as
follows:

Protection obligations

(3) Australia is taken not to have protection odiigns to a non-citizen who has not
taken all possible steps to avail himself or hérsleh right to enter and reside in,
whether temporarily or permanently and however ttighit arose or is expressed, any
country apart from Australia, including countridsadnich the non-citizen is a
national.

(4) However, if the non-citizen has a well-foundedr of being persecuted in a
country for reasons of race, religion, nationalibembership of a particular social
group or political opinion, subsection (3) does aygply in relation to that country.
(5) Also, if the non-citizen has a well-foundedrfézat:

(a) a country will return the non-citizen to anatheuntry; and

(b) the non-citizen will be persecuted in that ottwuntry for reasons of

race, religion, nationality, membership of a pae social group or

political opinion;

subsection (3) does not apply in relation to th&tfinentioned country.
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This means that where a non-citizen in Australsdaght to enter and reside in a third
country, that person will not be owed protectiotigdtions in Australia if he or she has not
availed himself or herself of that right unless tloaditions prescribed in either s.36(4) or (5)
are satisfied, in which case the s.36(3) preclusitimot apply.

The Full Federal Court has held that the term ttighs.36(3) refers to a legally enforceable
right: MIMA v Applicant C(2001) FCR 154. Gummow J has suggesteabiter dictathat

the ‘right’ referred to in s.36(3) is a right inetidohfeldian sense, with a correlative duty of
the relevant country, owed under its municipal tavthe applicant personally, which must be
shown to exist by acceptable evidence:MédIA v Al Khafaji (2004) 208 ALR 201 at [19]-
[20].

In determining whether these provisions apply,ua&ht considerations will be: whether the
applicant has a legally enforceable right to eatet reside in a third country either
temporarily or permanently; whether he or she hkert all possible steps to avail himself or
herself of that right; whether he or she has a-feeihded fear of being persecuted for a
Convention reason in the third country itself; avitether there is a risk that the third country
will return the applicant to another country whbeeor she has a well-founded fear of being
persecuted for a Convention reason.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225/IIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defm

= First, an applicant must be outside his or her trgun

= Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must

involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)).

= Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
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particular social group or political opinion. Thierpse “for reasons of” serves to identify
the motivation for the infliction of the persecutio

= Fourth, an applicant’s fear of persecution for amtion reason must be a “well-
founded” fear. This adds an objective requiremertihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under the
Convention if they have genuine fear founded uptrea chance” of persecution for a
Convention stipulated reason.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources. The altguestion that ultimately emerged in this
case is whether the applicants are prevented bgli@sion AK of the Act from making the
present protection visa application. However, telegate’s decision was made on the basis
of s.36(3), and the review (namely the first hegsassion) initially focused on that issue.
Accordingly, the Tribunal took extensive evidenekating to whether the applicants are
persons to whom Australia has protection obligatjemcluding evidence relating to their
status in South Korea for the purposes of s.36(3).

Primary application

The applicants are the applicant mother (‘the appl’) and her 2 daughters, [ages deleted:
s.431(2)] at the time of this decision.

Primary applicant

According to information on the protection visa bBggttion form, the applicant mother is a
[age deleted: s.431(2)] woman born in [Location R$rth Korean. She speaks, reads and
writes only Korean.

She claims to have lived in [address deleted: $)Bihrough to January 2009. From 1976
to 1992, she worked in a steel and metal comparan{g deleted: s.431(2)]), earning Won
50 per month. She did not work from 1992, afternying and having children.

The applicant mother married [in] October 1992. Resband, [name and date of birth
deleted: s.431(2)] remains in Korea. Her parentsZasisters are also there.

The applicant claims to have North Korean citizgms8he has never held a valid travel
document. She left North Korea [in] January 20@@éther with her children, [ages deleted:
S.431(2)]), and China [in] October 2009. She claimbave arrived in Sydney [in] October
2009, but gives no further details. They used fRRE passports, details of which are
unknown.
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The applicant’s refugee claims are, in summary:

There is great hardship in North Korea. The appticaade beer at home for sale, to
support her family.

The police found out. They accused the applicaulivarting food products to make beer
and of consuming alcohol, and acting against $taliey. She states that there are strict
controls on food products in North Korea and ‘we ot allowed to consume alcohol.’

The police took the applicant to the local politaisn where they interrogated and
tortured her. She suffered an injury to her lonack) and was unable to stand. The police
released her after 3 days, warning her not to tapeaffence.

They called on the applicant regularly after tmsJuding 3 times during December
(20087?), so she decided to leave home to avoidigedature detention and torture.

The applicant travelled with her 2 daughters, drmpat the [details deleted: s.431(2)].

After arriving in China, they walked until they fiod a house. The occupant, a Korean-
speaking woman, allowed them to overnight therd,then took them to another
person’s home. This person, an old lady, let th@iegnt stay there longer, and paid her
RMB 600 a month to look after her.

The woman received visits from a priest and alsotwe religious gatherings. The priest
offered to help the applicant and her daughtengel€zhina, after hearing of their
problems in North Korea. He introduced them to is@e who arranged false passports
and tickets. This person accompanied the applaaather daughters to Australia. Before
passing through immigration, this person took thgliaant’s and her daughters’ false
passports and air tickets.

The applicant fears that the DPRK authorities Willlher and her daughters if they return
to North Korea. They will be motivated to do thechuse the applicants left North Korea
without permission.

The applicant states that she also fears for h&sdnd’s safety. They have had no contact
since she left North Korea, as they do not haveephone there.

Secondary applicants

The applicant daughters are [ages deleted: s.43a(R®) state that they do not have refugee
claims of their own.

Department interview

The applicant (that is, the applicant mother withiwer daughters) attended a Department
interview [in] January 2010. The Tribunal has Ind to the recording of the interview,
which is on the Department file. The applicant jaed the following further information:

The applicant said that she and her daughters iivficbcation A] up to [a date in]
January 2009, when they left for North Korea.

Her husband works in the [coalmine details delete#B1(2)], as a cable car operator.



She escaped North Korea with the help of a bordardy whom she promised to pay
back later. The sum was around RMB 500 per person.

She worked from 1976 to 1992 in the coal miningustdy, as a person monitoring
electricity consumption. After marrying, she stoppeork because work conditions were
poor. There was no alternative but to start a peibaisiness, although there was no
prospect of her getting permission to do so.

The applicant made and sold alcohol, and the govent was opposed to this because it
was considered misuse of a staple product and exalderbate shortages.

Although the police warned her about making alcpsloé resumed her business because
she had no alternative. They eventually confischdequipment, forcing her to stop.

The applicant left North Korea because she coutdmake a living there, and her family
might starve. Her husband earned anyway betweema@@,000 won a month, and
sometimes nothing at all.

She and her daughters crossed the [details dek#RiL(2)] [in] January 2009, with the
help of a soldier. She did not tell anyone aboeirtteparture.

The applicant said that they travelled by bus f{moation deleted: s.431(2)] to Beijing,
a journey of about 15 hours.

The applicant has no idea what kind of travel doenihshe used to enter Australia. She
said that, on arrival in Australia, the escort tdek and her daughters’ passports. They
never held them.

The applicant said that she has never visited S€atha, and has no connections there.

In response to the delegate’s advice that the S6ortban constitution provides that

North Koreans are citizens of that country, theliappt replied that she had heard of this.
She said that while she was in North Korea, a rimighwhose son had gone to South
Korea was deported (sent into exile) as punishn@m. heard of another family that was
similarly deported because the husband had goBeuth Korea. Asked whether she had
supporting evidence, the applicant said that tinege things that she had heard, although
she once witnessed the deportation of a familypnil2005, for unknown reasons.

The applicant said that she believed that Northelddrad spies in South Korea, and that
this would put her at risk of persecution.

The delegate discussed with the applicant counformation indicating that North

Korea considered defection a crime. The informasioggested that the DPRK authorities
punished families by keeping them under surveikaaued reducing their work prospects,
but the defector’s ultimate destination did notegpo matter.

The applicant emphasised that she cannot go tdhmrea because her parents are still
alive and the DPRK authorities will find out théseshas defected. They may ‘deport’ her
parents to an unknown place. In response to thregded's comment that her defection
will already be known to the DPRK authorities, #pplicant said that they will not
deport her family if they do not know where she(She did not give the source for this
comment.)
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= The delegate put to the applicant that she alréadyROK citizenship, and that South
Korean has settled many North Koreans (some 11,70@) applicant repeated that she
does not wish to go there because her parentsmembliorth Korea, and because she
does not trust the South Korean authorities.

The applicants’ (then) representative [name delet&®1(2)] asked the delegate to consider
carefully the situation for defectors, and in parar for the families of defectors who end up
in South Korea (as opposed to other countries).

The delegate found that the applicants have effegtiotection in South Korea under both
common law and s.36(3) of the Migration Act, andttAustralia therefore is taken not to
have protection obligations towards them.

Relevantly for the current decision, the delegaselenthe following findings about
nationality:

Reliable and independent country information stitasaccording to the South
Korean Constitution and the Nationality Act, Nokbrean citizens arde jureSouth
Korean citizens.[The Tribunal includes the delegate’s referenodtsifootnotes
below.]

The applicants all claim to have been born and Naldh Korean citizenship and
consequently | find they ae jureSouth Korean citizens having been born within
the specific geographic boundaries for such cither?

The delegate went on to consider a number of maasues, which the Tribunal sets out
below, as they could be taken to qualify the viewressed above about the applicants’ South
Korean citizenship

= She commented, in terms of ‘the support packagdléoth Korean citizens who ade
jure South Korean citizens’, that the Act on the Pratecand Settlement Support of
Residents Escaping from North Korea and the suggamkage it contains ‘appl[y] to all
North Koreans expressing a desire to be protectegbith Korea'.

= Her later observations about South Korean citizgngried slightly from the findings
set out in the previous paragraph:

Reliable country information indicates that no Nidkiorean citizen would be denied
South Korean citizenship and that South Koreamagitship co-exists with North
Korean citizenship at time of birfiThe decision to grant South Korean citizenship is
not discretionary and no genuine refugee has eaem befused South Korean
citizenship?

[The delegate then discusses the process for & Korean to enter South Korea, as
being the same regardless of where the applicaiorade and...] in practice South

! Country of Origin Information Report, Democraticdpée’s Republic of Kored,5 September 2008;
CX95924: US Committee for Refugees, World Surve§£29South KoreaCX218435:NORTH KOREA:
Human Rights Watch Report North Korea 2088man Rights Watch (HRW), 2009.

2 CX192424:Human Rights Watch World Report North Korea 2088man Rights Watch, 31 January 2008.
% Country of Origin Information Report, Democraticdpde’s Republic of Kored,5 September 2008

* Country Reports on Human Rights Practices — 20@fe&, Republic ofJS State Department, March 11,
2008.
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Korean citizenship for North Koreans has been alrmo®matic’ [The delegate then
looks at aspects of establishing a person'’s ideatitl bona fides.]

The delegate found ‘that the applicants are Noxekn citizens and as such
concurrently hold South Korean citizenship’. Shet wot address whether the applicants
fell within the scope of s.91N of the Act, but,rested above, found that Australia was
taken not to have protection obligations towardsrth

Review application

The review application contains no new informatorclaims.

Tribunal hearing, [in] April 2010 and [in] June ZD1

The applicants attended a Tribunal hearing oves&iens [in] April 2010 and [in] June
2010, conducted with the assistance of an accredtiterpreter in Korean/English.

All the applicants attended the first session. Thibunal took evidence for the main part
from the applicant mother (‘the applicant’), in thiesence of the other applicants. It later
took evidence from all the applicants together. @pplicants’ representative, [Mr A],
accompanied them to the first session. This covidredpplicant’s claimed nationality
and their experiences in North Korea and Chinaptiteary applicant’s claims against
North Korea and why she believed that effectivegmtion was not available in South
Korea; and, in passing, the possibility that adl #pplicants may have dual nationality.

The Tribunal formally adjourned the first sessiballowing further research, it wrote to
the applicants [in] June 2010 to convey informatisout DPRK and ROK nationality
laws, and to invite them to a resumed hearing gedsidiscuss these issues. (For details
of the correspondence, see below.)

Only the applicant mother appeared at the secosgime accompanied by the newly
appointed representative [name deleted: s.43%(@jh the same firm as [Mr A]. This
session focused on the issues raised in the Trilsuater, namely that country research
appeared to indicate that the applicants had catadmality and, in the absence of the
Minister’s written notice, appeared not to have ewadlid applications. In the course of
this exchange, the applicant mother provided santadr evidence about the applicants’
trip to Australia and underscored in particulaiitkesh not to have anything to do with
South Korea.

Below is a consolidated summary of the evidencergiwver the 2 sessions.

The applicants confirmed at the outset that thelyr@identity papers or documents. They
have had no contact with family or anyone else anthNKorea since leaving there in January
2009. The primary applicant said that she leftbBRK identity card at home in North
Korea. At the Tribunal’s request, she attempteattall and draw the features of her card.
She did so with difficulty. She said that she hatistudied it well, and could recall only
vaguely that it included an emblem with a factong aays of sunshine. She was unsure
whether the ID number was recorded at the topebtitom of the card, but settled for the
bottom.

® CX160556: Country Information Report no. 06/43
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North Korea

The applicant (the applicant mother, giving evidealone) said that she feared persecution
in North Korea because she and her daughters ftagifleout permission, and will therefore
face persecution if they return there.

The applicant gave her address in [Location A] afslein City. She said that she lived there
together with her husband and 2 daughters (the 8tapplicants). The applicant said that her
husband was a labourer in a [mine details delestd@1(2)], later stating that he is a
supervisor for [position details deleted: s.431(2)]

The applicant said that her parents also live irsdtu Her father is retired, but grows beans,
corn and other staples on some land in the neaduntains, to supplement his family’s diet.
The applicant has 2 sisters living in the city. Bpplicant said that her home had been some
30 to 40 minutes walk from the Chinese border. dygicant said that she has had no
contact with anyone in North Korea since leavirgf tountry.

The Tribunal told the applicant that it had reael skatement attached to the protection visa
application and listened to her Department intevyi@nd asked if she had anything to add to
her account of her experiences, including the pdietention. The applicant had nothing to
add. In response to the Tribunal’s queries, steethait she brewed alcohol and sold it from
her home. Some people bought bulk quantities fierieahe markets. She said that the police
arrested and detained her sometime in Novembeeoe@ber 2008.

= The Tribunal asked the applicant a number of qarstabout North Korea, focused in
particular on the experience of her school-agedosl.

= The applicant said that her daughters attendeddraeteted: s.431(2)] High School. She
had considerable difficulty describing its locatioriLocation A], and its relationship to
any other landmarks.

= The applicant said that her daughters had goneitodargarten first, but had to stop
because there was a food shortage. She said #yaivint to 2 schools, one senior and
one less senior. As the Tribunal tried to get &upecof the childrens’ education, the
applicant recalled that they first went to kindetga for 1 year, then elementary school
for 4 years and then high school for 6 years.

= The Tribunal asked the applicant about school um$oand badges or emblems that the
children wore to school. The applicant said thdtewshe went to school, a uniform was
required. The applicant did not think that her ddags had uniforms in elementary
school, and recalled that there was a blue unifoom high school, although she could
not remember when this started. She thought tleathiidren had been measured for
school shoes at the end of elementary schoolsgththese had not eventuated.

= The Tribunal asked about badges and other insgrparaphernalia. The applicant
replied that parents had to buy a flag and badgdsshe was very vague as to what these
involved. The Tribunal expressed surprise thatdstienot recall these more easily. The
applicant recalled, again with difficulty, that tkevas a decorative badge with a flame
appearing on the top. She thought that it had tbiaimotto deleted: s.431(2)] on it.
She drew this for the Tribunal. She commentedttieede were previously given out free,
but parents had to buy them nowadays.
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= The applicant said that her daughters joined thethyorganization — she knew it by the
name North Korean Youth Organisation. When theun#d asked if it was connected to
anyone’s name, she said that there was none, &uKim Il Sung had established it on 6
June. In response to further questions, the apylszid that students usually join on 16
February each year, or on Kim Il Jung’s birthdayl&April. She said that they can also
join on 6 June, which is the date on which Kimuih§ founded the organization.

The applicant described her and her daughters’rdepdrom North Korea. She said that her
husband had arrived home some time earlier in élye@ahd was resting after having drunk
alcohol. She and her daughters left the home arbuwrdb in the afternoon, without his
knowledge and without saying goodbye. A militarctto helped them escape, by taking
them to a road that led to a river crossing. Thienfioon gave DPRK border guards good
visibility, so they had to wait until the early hrswf the morning to make the crossing. They
did so at 4:20 am, walking across [details delesd@1(2)].

The applicant said that on arrival in China, she la@r daughters called on several homes but
were turned away. In the third home, a Chinese wotoak them in. The applicant later
explained that she was a PRC national of Koreakdraand. They lived in a third floor
apartment in Yeongil (Yanji in Chinese), with the@plicants sharing a large room with the
elderly woman.

The applicant said that a priest regularly visiteel woman, and decided to help the applicant
and her daughters leave China. The applicant baidshe did not know his name, although
she guessed at a name like ‘[name]’, though shengavwon many occasions. She said that he
made all the arrangements for the family’s travaduinents and tickets, and then introduced
the family to the escort who accompanied them tetéalia. The Tribunal asked if the family
had contacted the priest or his friends, to letrttk@ow of her arrival and to thank them. The
applicant replied that she has no way of contadtiegh. She initially thought that they might
know how to reach her, having brought her to Alistrdut she has heard nothing.

At the end of the first session, the Tribunal astkedapplicants if they recalled the details of
their arrival in Australia. The applicant said thiay entered Australia [in] October 2009, in
the morning, on a flight from China. The applicaatd her family travelled by bus to

Beijing, and she believed that they caught a flightn there. She did not have further details.
The secondary applicants said they had no detalf)ey just followed their escort. The
Tribunal flagged that it did not believe that thmpkcants were trying very hard to assist. The
applicant said that she had never travelled betoré,simply did not notice her surroundings.

The Tribunal returned to this issue at the secesdien, and advised the applicant that the
vague evidence it had received to date could chtseloubt that the applicants had recently
fled North Korea, as claimed. It could indicatetttiee applicants were ethnic Koreans from
China or North Koreans who had in fact settledonit8 Korea; it could also indicate that
they were not recent arrivals in Australia, asmlkdl.

The applicant gave a few further details aboujadbeney. The pastor in Yangji drove the
applicants to Yangji and handed them over to tégwort, known only as ‘[Mr B]' They went
together by bus to Beijing. [Mr B] handled theatel documents and tickets, and the
applicant had no clue what these were. They werat dinect flight from Beijing to Sydney,
arriving early on a Sunday morning. Their escooktthem to a place about an hour’s drive
away, and the following morning dropped them ofttet Department, instructing them to
claim that they are from North Korea. The applicsaitl that they arrived on a Sunday,
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presumably [on a date in] October 2009, in the nmgrnThe applicant said that they had only
carry-on luggage, and had no further details ontifleation.

The secondary applicants

The Tribunal took evidence from the secondary appls, in the presence of all the
applicants. The primary applicant did not suggestguestions, and the other applicants did
not wish to raise any matters. In response to titmufal’s questions about their lives in
North Korea, they gave the following information:

= The second-named applicant named some songs thikhetv from school in North
Korea, and at the Tribunal's request, gave the wofch song devoted to Kim Jong Il.

= Both secondary applicants recognized photograpksnoflong Il and Kim Song Il, and
named their dates of birth (although the secondetbapplicant) was unsure of Kim Jong
II's year of birth).

= The third-named applicant described their depafftora their home in [Location A], and
their journey to the crossing [details deleted3%(2)], in terms very similar to those of
the primary applicant.

= The Tribunal noted that both of the secondary applis already appeared from their
gestures and responses to have a good understaridinglish. They replied (in Korean)
that it was modest, but that they were currentigging.

= The Tribunal also observed that the second-namglicapt wore spectacle frames that
looked fashionable and perhaps expensive, and agkext these were from. She replied
that they came from China and said, cautiously,sha had obtained them some months
before leaving China.

Possible dual nationality

As noted above, the Tribunal drew to the attentibthe applicants and [Mr A] at the first
session the possibility that the applicants wela dationals — DPRK citizens in accordance
with the laws of that country, and ROK citizens@ding to its constitution and laws. It
noted that if this were correct, it may be requit@dind that they were subject to s.91N of
the Act and that their visa applications were imzalhe applicants and [Mr A] did not
respond substantively to this observation. Theduirrédb advised that it was seeking more
information about this and would let the applicakrisw of any developments.

At the second session, the applicant had litteapabout the issue of dual nationality,
beyond asserting that she did not wish to go tdtSKorea or have its citizenship. The
Tribunal explained that the Australian law requiredh assessing whether or not the
applicants have dual nationality, to refer solelytte laws of each respective country. The
Tribunal agreed with the representative to allovitfer time for submissions after the
hearing.

Effective protection in South Korea

The Tribunal explained the operation of section@B& (56) of the Act, and alerted the
applicants to its preliminary view that (even iéyhare not South Korean nationals) they
appeared to have a right to enter and reside trcthantry. The applicants and [Mr A] did not
comment substantively on this.
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The Tribunal questioned whether the applicantstaken ‘all possible steps’ to exercise such
rights in South Korea. The primary applicant saiak she did not wish to do so, ‘it is not my
plan’ She linked this with her concerns about tledfave of her parents, who remain in North
Korea. The Tribunal explained that it was requit@donsider whether the applicant had a
well-founded fear of Convention-related persecutiroSouth Korea or a risk of being
returned to North Korea, and that this did not casthe applicant’s preferences or wishes.

Returning to the question of her concerns abouphaegnts in North Korea, the applicant
spoke in quite animated terms that, even if shewebe welcomed in South Korea, this
would be paramount to a death sentence for henfsarghe had heard of cases where North
Koreans had gone to South Korea, and the DPRK atigsohad punished their families
harshly. She cited one instance of a DPRK offiesdaping to South Korea. The DPRK
authorities denounced him as a traitor and depdstext into exile, an unknown destination)
his 9 and 2 year old children. She said that tixene some 300,000 or so North Koreans in
China. They were routinely sent back, sent to lalmamps and ultimately released only to
escape again. She said that the treatment of famaipbers who went to South Korea was
completely different, and much harsher At the sdcgassion, the applicant again stressed
that, while North Koreans might leave that coumtrgeek bare essentials or an improved life
in China or other countries, the DPRK authoritiesewumored to target the families of those
who went to South Korea, because that had an guulétal dimension.

The Tribunal said that it had not found any couirifgrmation to indicate that family
members were treated differently according to #x&idation of defectors. The issue before it
was whether the applicants had a well-foundeddé&onvention-related persecution. The
Tribunal had some doubts as to whether subjectiaesfarising from South Korea’s
proximity to North Korea or from speculation abguoissible DPRK targeting of family
members left in that country did amount to Conwamtielated persecution. Furthermore,
country information suggested that it was the &dedection that caused DPRK
consternation. There seemed to be no clear indepérdidence that the DPRK authorities
targeted the families of defectors on the bastbeif destination. Although the Tribunal was
cautious in drawing conclusions from the lack dbrmation, there were at least 11,000
DPRK refugees in South Korea so it seemed surgrisiat reports of such discriminatory
treatment, if true, were not well-known.

[Mr A] said that the applicant’s had a genuine,jsative fear of going to South Korea,
because of the DPRK authorities’ feared discrinanateaction if they found out, as well as
a concern as to whether the ROK was really an gpite and safe location. The Tribunal
reminded the applicants of its task, to assesshehétey have a well-founded fear of
persecution in that country (South Korea). Althotiggly may prefer to stay in Australia than
go to South Korea, and even if they may face saswichination or stigma as North
Koreans, the Tribunal doubted that any of thestofa@stablished a real chance of
persecutory harm.

The Tribunal impressed upon the applicant at ticerse session, that it found her and the
other applicants’ account of their journey to Aab& to be unforthcoming and
unsatisfactory, and that the available evidenceeait to have serious doubts about their
identities, their nationality and the circumstancétheir arrival in Australia. It gave by way
of example that their evidence could be consistgttt that of long-term Korean ethnics from
China who knew about life in North Korea; North i€ans who had already settled in South
Korea; or people who were not recent arrivals istPalia at all.
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At the end of the second session, the Tribunaleabte receive any further submissions by [a
date in] July 2010. The representative advisejdJjy 2010 that she did not wish to make
any submissions on the issue of dual nationality that she would like additional time to
provide material relating to North Korea’s humaghts record. The Tribunal received no
further submissions. [In] September 2010, in respdn the Tribunal’s follow-up call, the
representative advised: ‘Having examined the méiténer we do not wish to make further
submissions.’.

The Tribunal’s letter [in] June 2010

The Tribunal’s letter [in] June 2010 invited thephpants to a resumed hearing session, and
explained its purpose in the following terms:

You are invited to attend a further hearing betbeeTribunal to discuss the issue of
whether your visa application is valid. If the Tuiial accepts that you have North
Korean nationality, recent research indicatesybatalso have South Korean
nationality according to South Korean law. In tbase, it would appear that your
protection visa application is invalid.

Attached to the Tribunal’s hearing invitation letéeas information concerning its recent
research, suggesting that they had dual nationdlitg Tribunal advised:

If the Tribunal finds that you had the nationabifyboth North Korea and South
Korea at the time your visa application was lodigenay conclude that your
protection visa application is not valid becauseNhnister did not give written
notice allowing you to make it. In such a case,Tthbunal would set aside the
decision refusing to grant you a protection visd substitute instead a decision that
your protection visa application was not valid.

As noted above [38 and 53], only the applicant rmp#itended the second hearing. She had
little to say about the issue of dual nationality.

Information from other sources

Nationality: Democratic People’s Republic of Kor@PRK)

As noted above, the Tribunal undertook furtheraed® including on the laws regarding
nationality in the DPRK. On 16 April 2010, Dr He@®Son, Research Fellow, Korea

Legislation Research Institute, advised the Tribtimat the1963 DPRK Nationality Alt
translated by William Wetherall is currently effieet

On 10 May 2010, Dr Son provided further informafiomhich may be summarised as
follows:

= Citizenship is based on ti¥PRK Nationality Acbut is not specifically defined. THRPRK
Nationality Actdetermines the conditions to be a citizen.

= There are three relevant Articles contained inDR&RK Nationality Actegarding the
‘possession’ of DPRK nationality:

Article 2

® Wetherill. W 20081963 DPRK Nationality Actyosha Research 1 September 2008. Reference 4.
"'Son, Hee Doo 2010, Email to RRT Country AdviRe: Seeking Advice — North Korean Nationality | a®
May. Reference 5.
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- Those who are Koreans, who possessed the nigtiarfaKorea before the founding of the
Republic, and their children, and who do not abarttiat nationality

- Those who are citizens of another country orséaiteless and who have acquired the
nationality of the Republic in accordance with leg@acedures.

Article 5

— Those who were born between citizens of the Republi

— Those who were born between a citizen of the Répahd a citizen of another country
or a stateless person, who reside in the terrdbtile Republic

— Those who were born between stateless personsesfderin the territory of the
Republic

— Those who were born in the territory of the Republit whose parents cannot be
confirmed.

Article 6

- A stateless person or a citizen of another egunan only acquire DPRK nationality by
petition to the Presidium of the Supreme Peoplaeftsbly. Details of specific
requirements could not be located.

= Under Atrticles 9, 12 and 13, DPRK nationality maylbst. However, apart from Article 15,
there are no concrete conditions set out in theaAout how this may occur.

= Under Article 15 a person may only lose or abaritieir DPRK nationality by making a
petition to the DPRK People’s Assembly. Unlessuremation is officially granted, a person
will continue to be considered a citizen of the D®PR

= Nationals of the Republic of Korea do not autonalychave DPRK nationality by virtue of
their birth on the Korean Peninsula. They woulddieemeet the conditions set by DERK
Nationality Act in particular Article 2.

Nationality: Republic of Korea (ROK)

The Tribunal also undertook research into ROK mediity according to its laws, and in
particular how this applies in relation to DPRKioaals (in other words, whether it means
that DPRK nationals legally have ROK nationalityrfr birth).

The Republic of Korea (ROK, South Korean) Congbitutcontains the following relevant
articles. They are taken to establish the congiitat principle that ROK nationality law
applies to all of the Korean peninsula.

Article 2 [Nationality]
(1) Nationality in the Republic of Korea is preserl by law.
(2) It is the duty of the State to protect citizeesiding abroad as prescribed by law.

Article 3 [Territory]
The territory of the Republic of Korea shall cohsithe Korean peninsula and its
adjacent islands.
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The UK Home Office, in its Country of Origin Rep@émocratic People’s Republic of
Kored, summarises Article 2 of the most recent versioihe ROK nationality law, which
provides for the ‘Attainment of Nationality by Birt as follows.

Article 2 of the RoK Constitution refers to natidihg and states that “Nationality in
the Republic of Korea shall be prescribed by A@Constitutional Court of Korea,
undated). The legal basis of RoK nationality is therefegg out in the Nationality
Act (the Act), first promulgated in 1948 soon afiee creation of the country. The
Act has been amended on a number of occasions, rewesttly in March 2008 [The
UK report sets out the full text of the Nationalitsgw, which is not relevant to this
decision.] Articles 1 and 2 define the purposehefAct and attainment of nationality
by birth, respectively:

“Article 1...The purpose of this Act is to prescriteguirements to become a
national of the Republic of Korea. [This Artidléholly Amended by Act
No. 8892, Mar. 14, 2008]

Article 2 ... (1) A person falling under any of thalbwing subparagraphs
shall be a national of the Republic of Korea atthbir

“1. A person whose father or mother is a natiomahe Republic of
Korea at the time of the person’s birth;

2. A person whose father was a national of the Blgpaf Korea at
the time of the father’s death, if the person’si¢éatdied before the
person’s birth; and

3. A person who was born in the Republic of KoiEhoth of the
person’s parents are unknown or have no nationality

“(2) An abandoned child found in the Republic ofr&a shall be considered
as born in the Republic of Korea. [This Article WigdAmended by Act No.
8892, Mar. 14, 2008]” (Korea Legislation Reseantstitute (KLRI),
undated’

The Constitution and the Nationality Act, read tibge, therefore indicate that persons whose
parents are ROK nationals and, in certain circunt&s those born in the ROK, (the

Republic of Korea being defined in the Constitutionomean the entire Korean peninsula)
have ROK nationality at birth.

On 23 March 2010, the Tribunal contacted Profe€$ariwoo Lee, Professor of Sociolegal
Studies, Yonsei Law School, Seoul, regarding th@iegetion of South Korean Law to
individuals born in North Korea — specifically ielation to theConstitution Nationality Act
and theProtection and Act on the Settlement Support ofd@ats escaping from North
Korea

& Country of Origin Information Report, reissued2ihJuly 2009 — para. 28.14.

° The UK Home Office report reference is: The Citnsonal Court of Korea, www.ccourt.go.kr/home/éisty/
Constitution of the Republic of Korea, undated tttpvw.ccourt.go.kr/home/english/welcome/repubSp.|
Date accessed 2 September 2008.

1 The UK Home Office report reference is: Korea L&gien Research Institute, www.Klri.re.kr, Natioityal
Act, March 2008 (full text in Annex B), English trslation obtained by the FCO, August 2008
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On 27 March 2010, Professor Lee provided a comylefjal opinioft* that he had earlier
prepared on the status of North Koreans under ROK Professor Lee’s opinion does not
take account of the “safe third country” rule thaistralia or any other country might have in
its asylum law, although it contains some referdncasylum-law-related issues, such as
nationality and statelessness. Professor Lee’'sadaadn be summarized as follows:

= The South Korean government unilaterally recogniesh Korean citizens as nationals of
the Republic of Korea in light of its interpretatiof theConstitution of the Republic of
Koreaand theNationality Act

=  “A North Korean is not granted South Korean citizieip. S/he is already a national (citizen)
of the Republic of Korea under the law of the Rejulif Korea.”

= A person must have his/her nationality ascertainexder to live effectively as a citizen of
the Republic of Korea. There are three ways fooalNKorean to have his/her nationality of
the Republic of Korea ascertained:

1. One may apply for “protection” under thet on the Protection and Settlement
Support of Residents Escaping from North Ko(@&®SSR)

2. One may apply for nationality adjudication, a detiexation procedure operated by
the Ministry of Justice under thidationality Act

3. One may bring an action in court for a declarajodgment that s/he is a national of
the Republic of Korea.

= Article 9(1) of theAct on the Protection and Settlement Support ofdeets Escaping from
North Koreaenumerates types of persons who may not be grgmtetction”. These
include

- persons who have maintained a base of living mraidgn state for over 10 years
(Article 9(1)(iv)); and

- persons who made an application after one yeae sifie had entered South Korea
(Article 9(1)(v)).

" It is possible to have the nationality of the Rdmubf Korea unilaterally imposed upon a
citizen of North Korean who refuses to be treated aational of the Republic of Korea.

Consideration of dual DPRK and ROK nationality ther jurisdictions

The Tribunal also researched the approaches of pthedictions. Although the Tribunal’s
task is to assess whether the applicant falls witheé scope of s.91N(1) and s.91N(6) of the
Act, other approaches may assist in interpretieddlvs of both countries and whether they
amount to dual nationality for DPRK citizens.

In the United States, thdorth Korean Human Rights AGWKHRA) of 2004, provides that
North Koreans are eligible to apply for US refugeel asylum consideration and are not pre-
emptively disqualified by any prospective clainctbzenship they may have under the South
Korean constitution. The Tribunal’'s summary, wigferences, follows:

| ee, C. 2010, Opinion Some Questions Relating¢aNtationality of North Korean Citizens under thenLof
South Korea’, 27 March. Reference 2.
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TheNorth Korean Human Rights A@NKHRA) of 20042 was passed on 18 October
2004 to demonstrate the United States (US) commithosfreedom at home and
abroad. The NKHRA has three main objectives: torte the human rights of

North Koreans; to assist North Koreans in needtanmtotect North Korean refugees.
Under the NKHRA North Koreans are eligible to apfay US refugee and asylum
consideration and are not pre-emptively disqualibg any prospective claim to
citizenship they may have under the South Koreastitation.

The NKHRA gave a clear direction as to how theessiidual nationality of North
Korean defectors was to be addressed. Prior tctrmeat of the NKHRA, North
Koreans were ineligible for asylum in the Unitedt8s because of a provision in the
South Korean constitution giving them South Kore#izenship.

Under Section 302 of the NKHRA, for the purposesldjibility for refugee status
under US Immigration law, a national of the Demé&crBeople’s Republic of Korea
shall not be considered a national of the Repudfli€orea. It further states that
North Koreans were not to be barred from considaraif refugee or asylum
eligibility simply ‘on account of any legal right to citizenship thegyrenjoy under
the Constitution of the Republic of the Kdréa

It should be noted that the NKHRA only offers U§lam to those individuals has
not prior to applying in the US has not yet sowsid been processed in South
Koreal*

The Tribunal takes this information to indicatetttree US authorities also interpret DPRK
and ROK legislation to mean that DPRK citizens higneenationality of both countries.

ROK nationality and North Koreans

The delegate’s decision refers to DPRK citizensasng concurrende jureROK

nationality, yet also mentions ‘the decision torgr&outh Korean citizenship’ and that no
genuine [DPRK] refugee ever having been refused RiDkenship. The latter comments
suggest that ROK nationality is potential rathemtlcurrent. The delegate appears to have
based her view on various bits of country informatat least some of which, as noted
recently byNicholls FM inSZOAU v MIMA & Anor?’ is unclear or contradictory.
Furthermore, the Tribunal has in other recent casadving North Korean cases received
submissions that raise questions about the cameahing of the ROK legislation as it affects
North Koreans. The Tribunal therefore consideepjtropriate to set out relevant material.

The Tribunal has had regard to reports from DFAThmnstatus of North Koreans in South
Korea. Importantly, the questions posed to DFAToeoned the critical issue of whether the
non-citizen held a presently existing right to ersted reside in South Korea, regardless of
how that right arose or was expressed, for thequapf s.36(3) of the Act. In that context,
citizenship was clearly relevant, but neither thesjions posed nor DFAT’s advices were
focused on the distinction between a person alreadycitizenship or only a right to obtain

2 North Korean Human Rights Act of 204nited States of America], Public Law 108—-333gt0Congress),
18 October 2004

13 Kim J 2008 North Korean Human Rights and Refugee Resettleiméiné United States: A Slow and Quite
Progress SAIS U.S-Korea Yearbook 2008

14 Carrinski A, The Other North Korean Dilemma: Evaluating U.S LBewards North Korean Refuge&d
Suffolk Trans-national Law Review 647 2007-2008

1512010] FMCA 606.
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or to be granted citizenship. They therefore ditddueectly address the critical question
posed by s.91N.

The language of North Koreans being ‘granted’ Néttinean citizenship is found in
numerous sources. An example is an advice from &é&dwprepared by the Immigration and
Refugee Board of Canafawhich states:

[...] North Koreans must demonstrate that they pastdes‘will and desire’ to live in
[South] Korea, and must present themselves to drassy or consulate of the
Republic of Korea to request protection (ibid.)I&aing this,the citizenship
process begingibid.)

The Embassy Official noted thegrtain persons are not eligible for South Korean
citizenship; ‘bogus’ defectors, persons who have residedtiird country for an
extended period of time; and international crimsnalich as persons who have
committed murder, aircraft hijacking, drug trafficg or terrorism. (Tribunal
emphasis added.)

The Tribunal notes that reports from DFAT on theist of North Koreans in South Korea
sometimes contain similar references. Significartbwever, the questions posed to DFAT
concerned the critical issue of whether the noizemt held a presently existing right to enter
and reside in South Korea, regardless of how tght arose or was expressed, for the
purpose of s.36(3) of the Act. In that contextzemship was clearly relevant, but neither the
guestions posed nor DFAT’s advices were focusetth@mlistinction between a person
already had citizenship or only a right to obtairtabe granted citizenship. They therefore
did not directly address the critical question pbisg s.91N.

In 2004, DFAT provided the following advice in resise to the question — ‘Is the granting of
South Korean citizenship to North Korean defectar®matic or, in practice, is it
discretionary?’ The Tribunal considers it approf@ it set this out in full, together with
DFAT’s report from 2005, because they contain ptaéiy conflicting indications that need

to be understood in context.

The ROK Constitution regards North Koreans as aitizof the Republic of Korea
(South Korea) and the decision to grant citizenghip practice, automatic and not
discretionary. Applicants are first investigatedienthe “Act on the Protection and
Settlement Support of Residents Escaping from Ngatrea”, but once they are
found to be genuine North Koreans, they are auticalbt and immediately granted
South Korean citizenship.

Al. The ROK Constitution automatically regards Mdforeans as citizens of the
Republic of Korea (South Korea), while the “Acttbie Protection and Settlement
Support of Residents from North Korea” governsithglementation procedure
under this Act, the applicant claiming to be Ndfibrean must first be investigated, a
process which could take several months. Onceldimant is determined to be a
genuine North Korean, South Korean citizenshiputematically and immediately
granted.

A2. Article 9 of the Act lists several categoridgpeople who “may not be
determined as persons subject to protection”, diofylinternational criminal
offenders involved in aircraft hijacking, drug fiieking, terrorism, etc., and
offenders of serious crimes such as murder. Howav@ractice, the decision to

18 Document Zzz102858,E, dated 3 June 2008.
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grant citizenship is not discretionary and no geawlorth Korean refugee has ever
been refused South Korean citizenship. (CX952@&nting South Korean
Citizenship to North Korean Defectors CHReparation Date: 28/5/2004)

In 2005, DFAT responded to a request for furth&rmation on and clarification of the
treatment of North Korean ‘defectors’ by the Sokitlrean authorities, as follows:

1. Could DFAT please provide clarification andbeleation on DFAT Report No.
362 — RRT Information Request: KOR17187, 11 Mar@@= which states as
follows:

The 'Act on the Protection and Settlement SupgdResidents Escaping
from North Korea' provided that North Koreans wived outside of North
Korea for in excess of ten years would not be aeckas refugees unless
there were special circumstances. After 30 yea@hina, a North Korean
would usually be regarded as 'settled’ by SoutreBo€Comment: This would
not preclude the person from gaining South Koretireaship, but the
person would not be eligible for government finahoemployment and
settlement assistance.

In particular, does the reference to “not accepted refugee” mean that a North
Korean who resided illegally in China for in exce$40 years would not have a
legal right to enter and reside in South Koreaja®s it simply mean that they would
not be classified as a refugee and therefore nitteehto certain government
assistance?

Does the reference to “be regarded as ‘settleddmmenerely settled in an economic
sense, or does it imply that the person would barded as settled in terms of having
legal right of residency in China?

Could DFAT elaborate on the comment in DFAT Repiot 362 that “this would not
preclude the person from gaining South Koreanagitship, but the person would not
be eligible for government financial, employmentl @ettlement assistance” and
provide some verification of this comment.

2. Are there are laws other than the ‘Act on thetdetion and Settlement Support of
Residents Escaping from North Korea’' that relatertbave an impact in determining
the legal right of a North Korean defector to ered reside in South Korea?

DFAT replied on 28 November 2005 and provided ti®iving information:
Summary

The Constitution of the Republic of Korea (ROK)tetathat the ROK's territory
encompasses the Korean peninsula. The [Koreanr#ighpinform us there is an
‘assumption’ that North Koreans can acquire Southeldn citizenship. In certain
circumstances, including after an extended perfadsidence in another country, the
process of obtaining citizenshipmight be more difficult. The term “protection” in
the legislation governing citizenship of North Kans refers only to provision of
government financial and other assistance.

In answering questions in reftel, we have drawpm@vious advice we provided in
October 2004 and March 2005 (reftels). On 25 Nowamive spoke to [Korean
authorities] for further confirmation and clariftaan.



2. Article 3 of the Constitution of the Republickdrea states: “The territory of the
Republic of Korea shall consist of the Korean psuia and its adjacent islands” On
12 November, 1996 (in decision no. 96 Nu 1221)R¥K Supreme Court made the
following ruling: “given that North Korea is parf the ROK’s sovereign territory,
holding North Korean citizenship does not adverséigct a person’sght to

acquire and hold South Korean citizenship”.

3. [Korean authorities] contact said that, basetherabove, there was

assumption that North Koreans would be able to gaimitizenshipin the South. As
the Constitution did not contain rules and regalatifor implementation, the Act on
the Protection and Settlement Support of Residestaping from North Korea (“the
Act”; last amended 24 May 2001) was referred talfiis purpose. There were three
cases in which the procedure whereby North Koreaokl obtain citizenship would
be “more difficult”.

(i) Members of the “Chokyo” group — people who atéel to China around 1960 and
legally resided in China (as well as their descatg)a- would have to apply for
citizenship on the same basis as “other foreigngnsii-Koreans).

(i) North Koreans who had resided for “a consitidggperiod” (around ten years or
more) in another country (see the Act, Article 9duld have to follow different
procedures for gaining citizenship, depending @ir tspecific circumstances.

(i) Terrorists, criminals and others falling intlee remaining categories identified in
Article 9 of the Act would have to follow a diffareprocedure again to gain
citizenship. There had not yet been any such ¢&€25156 para 3 refers).

4. [Korean authorities] told us in October 2004 tiedierences in the Act to
“protection” referred to various kinds of financatd other government assistance
(SE25156H). This was confirmed by the official va®ke to on 25 November. He
said admissibility of applications for governmeiniaihcial and other assistance would
be decided by the ROK authorities on a case-by-sasis. Persons who might be
assessed as ineligible for this assistance incltitek falling into the categories set
out above.

5. Regarding specific questions about advice inSBE81L:

A. The reference to “not accepted as a refugee’hméaot classified as a refugee”
and therefore not eligible for government finaneiatl other assistance.

B. [Korean authorities]'s usage of the term “seftlan a third country was made in
the context of Article 9(4). Persons are regardetsattied” when they have “for a
considerable period earned their living in thegpective countries of sojourn”.

C. See paras 3 and 4 above. This information wagged by the [Korean
authorities] in October 2004 or May 2005 and caonéid on 25 November 2005.

D. As indicated above, there is an assumptionNloath Koreans are able to acquire
citizenship, based on the Supreme Court’s inteaficet of the ROK Constitution.
The rules and regulations governing implementagi@nlaid down in the Act. As
cases are decided on their individual merits, didgs relating to immigration
management may come into play depending on therastances.
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E. This would have to be decided by the ROK autiesri with consideration of the
factors outlined above (DFAT 2005, DFAT Report 4RRT Information Request:
KOR17673, 28 November).

Legal submissions in similar cases — the applicatbsection 91N of the Act

As noted elsewhere, the Tribunal (the current ahdraviembers) has before it a number of
cases involving applicants claiming to be from Kdfbrea. In some of these matters, the
applicants or representatives presented a submidaied 16 August 2010, prepared by
Brendan Ferguson of Allens Arthur Robinson on bietidRACS. In other matters, this
submission was cross-referenced.

These submissions include the following arguments:

Section 91N does not apply to North Korean natmaglplying for a protection visa in
Australia because South Korean law cannot be saiditaterally impose South
Korean nationality upon North Korean nationals. é&rtd Korean national will not be
considered a national of South Korea unless theg bhadergone a process that
involves voluntarily approaching an embassy, exgngsa will to enter and reside
there, and completing a procedure that include® @pmonths detention in South
Korea. Unless they have obtained South Korean mality through that process, they
will not be a national of two or more countries.

alternatively if North Korean nationals are also nationals ofith Korea, the
theoretical nationality that South Korean law putp®o confer cannot be considered
effective nationality as required under Subdiviskit. Subdivision AK applies only to
a non-citizen who can avail himself or herself adtpction from a third country,
because of nationality or some other right to eatel reside in the third country. The
theoretical nationality said to be conferred ontNdtorean nationals prior to the
completion of the specified process does not peiNdrth Korean nationals with a
right to enter or reside in South Korea, and nasdb afford effective protection from
persecution.

— The submission notes that s.91M sets out the parpbSubdivision AK
- that it is aimed at non-citizens ‘who can aydiemselves] of
protection from a third country, because of natibywar some other
right to re-enter and reside in the third countrylt.contends that this
means that for the purposes of subdivision AK,ioratlity’ must be
effective in that it must allow a non-citizen toaé\himself or herself of
protection from persecution by providing a righetder and reside in a
third country. It cites Lee J WAGH v MIMIA, describing s.91M as ‘a
statement of policy made by Parliament to assissicaction of that
subdivision.’

alternatively if North Korean nationals are also nationals ofith Korea, Subdivision
AK cannot prevent a North Korean from lodging ad/alrotection visa application,
because this would result in Australia breachiagndn-refoulement obligations under
Article 33(1) of the Convention: such an applicaould have a well-founded fear of

17(2003) 131 FCR 269 at 277.
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persecution in both countries and therefore Australll still owe protection
obligations.

The Tribunal discussed with the applicants at #gering country information relating to
other issues, such as whether the primary applltant well-founded fear of Convention-
related persecution in North Korea, their legahtggto enter and reside in South Korea; and
whether they have in that country a well-foundeat f&f Convention-related persecution of
refoulement to North Korea. However, given the iimgdbelow that the protection visa
application is not valid, it is unnecessary for Thidounal to summarise that country
information in this decision.

FINDINGS AND REASONS

The Tribunal has concerns about the applicantsliloiiey, including the identities that they
have used, the duration of their stay in Chinathed circumstances there, and the events
leading up to their presentation at the Departrime@tctober 2009.

The Tribunal found the applicants’ account of tlesicape from North Korea, their
experiences in China and their lack of detail altbeir travel to Australia to be rehearsed
and very limited in scope. The applicants appetodthve a reasonable knowledge of North
Korea. However, the Tribunal does not believe thay have given a complete and honest
account of the duration of their circumstances in@; of their financial situation in that
country; or of their arrival in Australia. For iasice, it found unimpressive the applicants’
inability to recall any meaningful details aboutittflight to Australia or the passports that
their escort presented at the border. It does cug@ that the applicants have genuinely tried
to cooperate with the Department or the Tribunanquiring into these matters.

The Tribunal is mindful that people who have ugesidervices of people smugglers may be
reluctant to divulge their contacts or their preaiseans of entry into Australia. It is also
conscious that persons who have escaped from Koriga who have remaining relatives in
that country may be genuinely concerned about thelfare. However, the Tribunal is
concerned that in this instance, the Tribunal aersi that the applicants’ reluctance to assist
went beyond any such considerations.

The Tribunal accepts that the applicants have N¢attean nationality, as claimed. Although
they have no DPRK travel or other documentatio@,thbunal notes that they appear to
speak with North Korean accents (which is conststgth, though not conclusive of their
claimed nationality); their demonstrated familiantith aspects of life in North Korea that
appeared generally consistent with published netom a range of sources (such as
photographs of key figures and familiarity with am@n songs); and the consistency of the
applicants’ accounts with each others’ evidence.

The Tribunal has had regard to the advice of Dr Blee Son [para 63] which confirms the
accuracy of the translatd®63 DPRK Nationality Adbhat is before the Tribunal. The
applicants have not claimed, and there is notmripé DPRK legislation or elsewhere to
suggest that at the time of application they hatitleeir North Korean nationality.
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Dual nationality

For the reasons that follow, the Tribunal finds tlaa North Korean nationals, the applicants
had South Korean nationality at the time of appioraand continue to do so, according to
the laws of South Korea.

Interpretation of section 91N

The Tribunal considers that s.91N(1) and s.91Ngp)Jyato persons with the nationality of
one or more countries, in each instance to be ssdesth sole reference to the laws of the
individual countries. The applicants made no subiois concerning the interpretation and
application of s.91N(1) of the Act.

The Tribunal notes, however, that questions abdwutdgal interpretation of s.91N(1) of the
Act (specifically, the meaning of ‘nationality’) drof South Korean citizenship law, have
been raised in similar cases. They are prominetitarillens Arthur Robinson opinion of 16
August 2010 [paras 64-65]. The Tribunal notes #lecarguments that have raised the related
issue of ‘effective nationality’ in the context ®86(3) (the applicants’ right to enter and
reside in South Korea), because these argumekesllithat right with the issue of

citizenship.

The meaning of ‘nationality’ in s.91N:The submission dated 16 August 2010 argues that
while s.91N(6) requires the Tribunal to determiaéionality solely by reference to the law of
the relevant country (ie. South Korea), it mustriterpreted in the context of Australian
domestic law and should therefore be construedféective nationality, as required dong
Kim Koe v MIMA® (1997) 74 FCR 508 arlchy Kon Tjiv MIEA™ The submission and the
accompanying expert opinion of Mr Pillkyu Hwangyrekeavily on the premise that it is not
enough for a particular North Korean to have thedretical nationality’ of South Korea, but
rather that s/he must have ‘effective nationality’.

The Tribunal considers that the term ‘nationalitySubdivision AK does not mean
‘effective nationality’ Section 91N(6) expresshgreres that, for the purpose of s.91N(1),
nationality must be determined solely by referetocéhe law of the relevant country, and not
by reference to any assessment of the effectivesfessch nationality. Furthermore, the
legislative history indicates that s.91N(6) anceiieiivalent in s.36(6) were enacted as a
response tdong Kim Koeand leave no room for the concept of ‘effectiationality’. The
Supplementary Explanatory Memorandum to Borderdetain Legislation Amendment Bill
1999 describes ss.36(6) and 91N(6) as “a legiglatefinition of ‘nationality’ which is the
term used in the Refugees Convention and intenmaltiaw generally to cover a person’s
‘nationality’ or ‘citizenship’, [to ensure] that tianality is determined solely with reference
to the domestic law of the country in question, aotlin relation to assessments made in
Australia as to the effectiveness of a nationddéid by a protection visa applicant.”

The Tribunal acknowledges that s.91M is intendeas&ist in the construction of Subdivision
AK. However, the subdivision draws a clear disiimictoetween dual nationality (s.91N(1)),
which must be determined solely by reference tddieof the relevant country, and a right

to enter and reside, however that right arose exsessed (s.91N(2)). The Tribunal does not

18(1997) 74 FCR 508.
19(1998) 158 ALR 681
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accept that s.91M or the observations of Lee\WAGH v MIMIA® lead to a conclusion that
is contrary to the ordinary meaning of s.91N(1) &)d

The Tribunal notes that the submission dated [ugudst 2010, and the accompanying
opinion from Mr Hwang, focus not on citizenshipioagality as such, but rather the
applicant’s right to enter and reside in South lkorehe conflation of these 2 concepts —
nationality and ‘effective nationality’ — is als@ident in other opinions. This probably arises
in large part because the initial focus of the tindl's enquiries, and indeed the focus of past
consideration of the rights of North Koreans vigimSouth Korea in other cases was on
whether they had a right to enter and reside indbantry for the purposes of s.36(3), and
their citizenship status was a preliminary constlen in resolving this. However, in the
Tribunal’s view, these rights are not identicatoterminous. The concept of a right to enter
and reside plays no part in s.91N(1) — althougloés play a part in ss.36(3) and s.91N(2),
and it would be relevant to any consideration efMinister’s discretionary power in
S.91Q(1).

Australia’s Convention Obligations: The opinion [in] August 2010 contends that, even if
‘nationality’ in s.91N does not mean ‘effective ioaility’, and a North Korean also has
South Korean nationality, Subdivision AK cannot &alve effect of preventing a North
Korean from lodging a valid protection visa appica, because this would result in
Australia breaching its non-refoulement obligationsler Article 33(1).

The Tribunal does not consider that Subdivision s this effect. So far as s.91N(1) is
concerned, it applies to a dual national, irredpedif his or her circumstances in the relevant
countries. Unlike the provisions of s.36(3) to (bxontains no express statutory qualification
or exception on the basis of a well-founded fegversecution or refoulement. However, this
does not necessarily mean that Subdivision AK prsva North Korea/South Korean dual
national from lodging a protection visa applicatiamere this would result in Australia
breaching its non-refoulement obligations. Secf@it@ gives the Minister a personal
discretion in the public interest to determine th&tLP does not apply to an application made
within a specified period. Section 91Q(2) makedetr that the matters that may be
considered for that purpose include informatiort tagses the possibility that the non-citizen
might not be able to avail himself or herself abtection from the countries in question.

As a result, the statutory mechanism for protecéimyial national who may be at risk of
Convention-related persecution lies solely with Miaister. The Tribunal has no power to
treat as valid a protection visa application maglea blual national, unless there is a
Ministerial determination under s.91Q.

South Korean nationality

As noted above [paras70ff], the ROK Constitutiofirges the territory of the Republic of
Korea as the entire Korean peninsula (Article 3) states that ROK nationality is prescribed
by law (Article 2). The Nationality Act of 1948 ptilates that certain persons have ROK
nationality, based on their ancestry (parentag@)awe of birth.

The Tribunal places weight on the expert opinioPaifessor Lee, which it considers recent,
relevant and authoritative. As was recently obsgiweNicholls FM inSZOAU v MIMA &

20(2003) 131 FCR 269 at 277
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Anor,”* some of the information that has been provideti¢dTribunal in relation to the
status of North Koreans in South Korea in the pastbeen confusing and contradictory. It
was for the purpose of clarifying the position tRabfessor Lee’s opinion was sought. He
concludes that a person who is a North KoreantasoSouth Korean nationality.

The Tribunal finds that the applicant had Southd&or nationality at the time of application,
according to South Korean law, for the reasonsftiilw. The Tribunal relies on the
information set out above [paragraphs 69-76], wh¥els set out in its letter [in] June 2010
and which the Tribunal discussed at the secondrgesession. The applicant mother’s father
was born in North Korea, according to her protectisa application, and the secondary
applicants’ father was likewise born there. Accogdio Article 2 of the ROK Nationality

Act, this means that all the applicants have ROtonality.

Professor Lee indicates clearly that a North Kolisaaiready a national (citizen) of the
Republic of Korea under the law of the Republi&ofea, and therefore does not ‘acquire’ it.
Significantly, his opinion addresses and clarifeseral related issues that appear to have
been the subject of conflicting advice in the past.

Professor Lee’s opinion on these issues, and fibeifal’'s comments in light of that opinion,
follow: -

= A North Korean has South Korean citizenship by apen of South Korean law. The
Tribunal places weight on Professor Lee’s opintuat tA North Korean is not granted
South Korean citizenship. S/he is already a nati@mi#zen) of the Republic of Korea
under the law of the Republic of Korea.”

— The Tribunal notes that there are some appareatfficting views?, for
instance: “At law [...], South Korean citizenshipaistomatically conferred
upon those who can establish their North Koreaionality and the decision
to grant citizenship is not discretionary.” Thigaprs to suggest that ROK
citizenship is conferred only when North Koreanaorality has been shown.

— The Tribunal prefers the opinion of Professor Lesxause to the extent that
Mr Hwang’s view differs, this arises from his foomis the procedures to
establish a person’s identity and place of origimj the practical effect of
these, rather than the legal issue of nationality.

— The Tribunal is satisfied, on the basis of Profetsss’s opinion, that the
applicants had dual DPRK and ROK nationality attihee of application, and
that they therefore come within the scope of s.9) N{ the Act.

= Both Professor Lee and Mr Hwang note that a pectaming to be a North Korean must
have their identity and nationality ascertainedyrider to live effectively as a citizen in
South Korea. Mr Hwang identifies one means to de by a protection application under
the APSSR — whereas Professor Lee states thatarefurther means to have
nationality recognised, through administrative deieation (‘nationality adjudication’)
or through a declaratory judgement.

2112010] FMCA 606.
2 Mr Pillkyu Hwang’s comment in his opinion dated P&bruary 2010.



— On the basis of Professor Lee’s opinion, the Trabdimds that these are
procedures to confirm a presently existing natibyahnd give effect to the
rights that flow from this.

= Certain persons (including those who have lived fareign state for more than 10 years)
may not be eligible for ‘protection’.

— Country information indicates that the APSSR igileament assistance
package that South Korea offers to North Koreaedatefs. As noted above,
the protection application procedure is just on8 af’enues that a North
Korean can use to have his or her existing Soutled&wocitizenship
confirmed. The Tribunal therefore concludes: (&enship and ‘protection’
(settlement assistance) are separate; (b) a Nantéak does not have to rely
on the APSSR procedures to have his/her South Kara@onality confirmed,;
and (c) a North Korean'’s ineligibility for APSSRs&stance (if for instance,
s/he has lived abroad for many years) has no affetihe person’s citizenship
under ROK law or their ability to have this citiztmp confirmed by other
means.

103. The Tribunal has carefully considered the closelsited question of whether the applicants
had South Korean citizenship at the time of appbeca in particular given the seemingly
conflicting opinions on whether this is a currenpotential status.

= Confusion has arisen by the mention in some sowfct® need for a North Korean to
‘obtain’ South Korean citizenship, For instances ROK Embassy official in Ottawa
(who was cited in the 2008 Canadian IRB reportdpeB] refers to ‘the citizenship
process’ beginning once a person presents to an iRid&on. The 2005 DFAT report
[para 81] refers to ‘an assumption that North Kaseaould be able to gain citizenship in
the South’ and a person’s ‘right to acquire thislévantly, these appear to be at odds
with earlier DFAT advice, in 2004, that South Kareztizenship is ‘automatic and not
discretionary’ A closer reading of both the Canadidvice and the 2005 DFAT report
indicates that they have conflated 2 issues —etiship/nationality on the one hand, and
eligibility for the APSSR assistance package (‘patibn’) on the other. Both reports go
on to identify the groups to be excluded from tHeSSR assistance package, and the
reports implicitly equate this with citizenship.&firibunal is satisfied, on the basis of
Professor Lee’s advice and in the context of @latailable information, that North
Koreans have South Korean citizenship and that) &methose who are ineligible for
settlement assistance (for instance, on the bégpi®tmnged periods in third countries),
there are alternative procedures for them to hiage éxisting South Korean citizenship
confirmed.

= The Canadian advice also refers to the requirethanfNorth Koreans express the ‘will
and desire’ to live in South Korea. This appearfaet value to parallel the situation that
the Federal Magistrates Court addressed in rel&tidsrael’s Law of Return iMZXLT v
MIAC? It could in turn indicate that, in order for thepdicants to activate their potential
rights in relation to South Korea (not just anyhtgjto enter and reside, but also arguably
the ‘right’ to obtain citizenship), they first exges a wish to be granted South Korean
nationality. For the reasons given above, the Trdbaloes not accept that the Canadian
report supports this conclusion in relation to RGt#zenship. Based on the text of the

B MZXLT v MIAC[2007] FMCA 799.
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South Korean laws, and the experts’ opinions, thiguhal finds that the applicants’
South Korean citizenship existed at the time ofiappon, and was not contingent on
any further acts or desires.

= Some commentators, including Professor Lee and Waurkdj, contend that North
Koreans have, in effect, only ‘theoretical’ ROK ioaglity. Mr Hwang goes further, to
state that South Korean citizenship is a theoretimastruct and political declaration
only, and that it has little relevance to ‘natiatyalor ‘citizenship’ as normally
understood.

— They highlight the obstacles that North Koreans ffiaag in having the South
Korean authorities recognise his or her citizenslpinstance, the need for
investigations while in detention. Indeed, Profedsze gives as one example
that the South Korean justification for not gragtprotection (ie. settlement
assistance) to all North Koreans — on the grounas'they are expatriate
North Koreansg¢hogy9 and not escapees [is] an explanation which iskgu
at variance with the constitutional principle th#dtNorth Koreans are ROK
citizens’. In other words, while North Koreans héa¥eoretical’ or legal ROK
nationality, there is tension between this formadipon and their actual
treatment.

— Mr Hwang concludes that this ‘theoretical’ Southr&an citizenship does not
confer on the person the right to enter and rasid@outh Korea (in other
words, ‘effective nationality’), and cites otherrparted examples of where
North Koreans are not treated identically to ofR&K citizens.

— Inthe Tribunal’s view, the ROK process of inveatigg a North Korean’s
identity and nationality is simply a means of caming their existing,
(concurrent) South Korean nationality. The circuamses of the investigation
—such as its length and complexity, and whethiewiilves detention — do not
affect the Tribunal’'s assessment.

— For the reasons given above, the Tribunal mustméte only whether the
applicants have South Korean nationality, and mtaspermitted to make an
assessment of the effectiveness of that nationatitye sense discussed in
Jong Kim KoeProfessor Lee’s and other commentators’ obsems@nd
concerns — that a North Korean must still estatdisheans of entering South
Korea, that South Korean law does not apply to INKdreans outside its
territory and other instances where North Koreaegive different treatment
from other ROK nationals — even if correct, do gotto the issue of the
applicants’ nationality under South Korean law.

Conclusions

The Tribunal finds that the applicants were attiime of application nationals of 2 countries,
North Korea and South Korea, and are subject tai8igion AK of Division 3 of Part 2 of
the Act: s.91N(1) and (6). They are therefore pné from making a valid application for a
protection visa: s.91P. This prohibition does rylg if the Minister has given written notice
that s.91P does not apply and a visa applicatiomaide in the following 7 days: s.91Q(1).
There is no evidence that the Minister has givexh suritten notice in this case.
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Accordingly, the Tribunal finds that the protectiasa application dated [in] October 2009 is
not valid.

Australia’s protection obligations

The decision under review was based on the delsdatding that Australia is taken not to
have protection obligations towards the applicautsuant to s.36(3)-(6) of the Act. As set
out in the claims and evidence above, this formedbestantial part of the exchanges during
this review, before the Tribunal had formed thewthat the protection visa application may
not be valid.

In view of its findings as to the applicants’ daationality, the Tribunal is unable to consider
these substantive issues. However, the Tribunaisnibie applicants’ main contention that
s.36(3) would not apply to them because they havelbfounded fear of Convention-related
persecution in South Korea: s.36(4). Based onvidence before it in this particular case,

the Tribunal would not necessarily have reachetidtiaclusion, even if it had found the visa
application to be valid. As noted above, it alse Bame concerns that the applicants have not
been honest and forthcoming in their dealings withDepartment and the Tribunal.

However, whether it is in the public interest tam# them to make a protection visa
application, if they request this opportunity, imatter that is solely for the Minister.

CONCLUSIONS

For the reasons given above the Tribunal findstti@tpplicants’ protection visa application
is not valid and that the Tribunal has no powerdnsider it.

DECISION

The Tribunal sets aside the decision refusing émigthe applicants protection visas and
substitutes a decision that their protection vigaliaation is not valid and cannot be
considered.



