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Head Note (Summary of Summary)

Cassation complaint of the applicant for international protection against
judgment of the Regional Court in Hradec Kralové, which approved the
dismissal of his application on grounds that he could have found protection
in his country of origin and that the requirement to register a religious group
is not contrary to freedom of religion.

Case Summary (150-500)

A. R., a Kazakh national, left his country of origin because he was allegedly
maltreated by police on account of his religion — “pure Islam”. After being
arrested by police when having prayer with his religious group, he was
severely beaten in his face and kidneys at the police station. Subsequently,
he was warned that he might be accused of some trumped-up offence.
Therefore, he feared that the police could plant drugs or weapons on him in
order to charge him in a criminal case and sentence him to a long prison
term. Allegedly, this is not an exceptional practice in Kazakhstan. The main
reason why his religious group became the target of interest of the security
forces was the fact that they refused (because of conscience) compulsory
registration of their group.

Facts

The Mol rejected his application with its decision of 31 August 2007 on
grounds that he could have found protection in his country of origin and that
the requirement to register a religious group is not contrary to freedom of
religion and is not tantamount to persecution. If the applicant was attacked
by some police officer, he could have approached some police officer of a
higher rank. It can happen in any country that individual public officials
violate the laws when using inappropriate force; however, this does not
correspond to the systematic nature of persecution. The claim that he might
be accused of some trumped-up offence is not substantiated.

The Regional Court in Hradec Kralové upheld the decision of the Mol by its
judgment of 24 July 2008.

Therefore, the applicant lodged a cassation complaint with the Supreme
Administrative Court (SAC).
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Decision & Reasoning

The SAC referred to the case 5 Azs 66/2008-70 of 30 September 2008 and
held that whereas the legal requirement to register a religious group by
State authorities by itself does not amount to persecution, “enforcement [of
this registration] by violent means through security forces or other public
authorities, which is an apparent misuse of powers [such as brutal physical
violence or threat of trumped-up charges of serious crimes followed by long
prison terms] can individually or in conjunction with other measures targeted
to a particular person reach the threshold of persecution’” within the meaning
of the Asylum Act (Act No. 325/1999 Coll.) read in accordance with Art. 9 of
the Qualification Directive — either by itself or on cumulative grounds in
connection with other measures targeted against the individual.

“represivni jednani bezpecnostnich sloZek ¢i jinych kazasskych stdtnich
organd, kterd jsou zcela zjevnym excesem ze sféry zakonem dovolenych
opatreni a kterd zdroveri mohou budto samostatné nebo ve vzdjemné
kumulaci s ostatnimi opatrenimi namirenymi vici konkrétni osobé dosahnout
intenzity pronasledovani.”

Furthermore, given that the alleged actors of persecution were State
authorities, “/t is particularly necessary to carefully consider whether the
authority of higher rank or other actors of protection are able and willing to
provide effective protection within the meaning of Article 7(2) of the
Qualification Directive. If not, the applicant cannot be required to seek
protection from them.”

“je totiZ nutné obzvidsté obezretné zvaZovat, zda-Ii vyse instancné postavené
organy ci jini poskytovatelé ochrany jsou schopni a ochotni poskytnout
ucinnou ochranu ve smysiu ¢l. 7 odst. 2 kvalifikacni smérnice. Pokud tomu
tak neni, nelze po steZovateli poZadovat, aby se na tyto organy obracel.”

The SAC concluded that the Mol did not gather enough information to
establish whether the acts of the police were a mere sporadic excess of
individuals or whether it was a common practice which was tolerated by the
authorities of higher rank. Only further research can lead to a definitive
conclusion as to whether the applicant has a well-founded fear of
persecution on grounds of religion.

Outcome

The SAC quashed the judgment of the Regional Court in Hradec Kralové and
referred the matter back for further proceedings.
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