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Mr Justice Holman:
The issues

1. These claims, which were effectively consolidatedncern the impact of
section 55 of the Borders, Citizenship and ImmigratAct 2009 upon the
consideration by the Secretary of State for the eloBepartment of
applications by children, made outside the scogb@immigration Rules, for
leave to remain in the United Kingdom. All theaiohants applied for
indefinite leave to remain (ILR). All were gradtdiscretionary leave (DL)
for a period in each case of three years. Theyts if the Secretary of State
had correctly applied section 55 and lawfully cdesed their applications she
would, or at any rate might, have granted themrdguested ILR. Such
applications are decided by officials of the UK 8er Agency by reference to
a policy document and instruction entitled “Distyatiry Leave”.  The
version of that policy relevant to the present césethat issued with
amendments on 27 October 2009.

2. As all counsel agreed towards the end of the hgatirere are essentially two
issues in the case.

i) Is that policy document and instruction capablébeing read and
applied in a way which is compliant with section&d the associated
jurisprudence? If not, the policy is not lawfahd the decisions under
review, which were taken by reference to it, shdaddeconsidered.

i) If the policy is capable of being read and applied way which is
compliant with section 55 and the associated juudgence, did the
actual decision maker fail to read and apply ithat compliant way?
If he did, the decisions should also be reconsalere

3. If, however, the policy is capable of being read applied in a way which is
compliant with section 55 and the associated jumdence, and if there is
nothing to indicate that the actual decision md&ged to read and apply it in
that compliant way, the decisions cannot be intedewith by the court
(subject to irrationality).

4, Issue (i), iluminated perhaps by the decision mglprocess and reasons later
given in the present case, is an issue of generdl widespread public
importance to all applications made by or on bebél€hildren, outside the
Immigration Rules, for leave to remain.  AccordingCoram Children’s
Legal Centre (CCLC), which specialises in law awotlqy affecting children
and young people, applied for, and was grantednigsion to intervene to
make submissions on the issues of law and poliagwdrise in this case.

5. | am immensely grateful to each of Ms Amanda Westigls Samantha
Broadfoot, and Ms Joanne Rothwell, who appearegertwely for the
claimants, the Secretary of State, and CCLC, feirthery thorough written
skeleton arguments and for their sustained oramggions, all of which
displayed considerable knowledge and experientiisrfield. | am grateful,
too, to Mr Manijit Gill QC who drafted CCLC’s sketet submissions jointly



with Ms Rothwell, although he did not appear at twal hearing. | am
grateful, too, to the various solicitors and othete were patently providing
considerable support and expertise to their resgeaounsel during the
hearing.

The factual context

6.

It is the very essence of the argument for therdait children and by CCLC
that on every application by or on behalf of a @¢Hdr leave to remain the
Secretary of State, by her officials, must givecs#pe consideration to the
circumstances of the individual applicant childFor the purposes of this
judgment, however, and what | have to decide (wlschery different from

what the decision maker had to decide) | can sunsmane relevant history
quite briefly.

The background to the extended family concernedammaica, and all the
people to whom | am about to refer are citizen®ogéntitled to citizenship of,
Jamaica. None of them is currently British. a&ly called JW, who is now
aged 48, entered the UK lawfully in 2001 and washtgd a visa for one year.
She overstayed and has, as | understand it, rethaier continuously (but
until 2010, unlawfully) ever since. JW has twaiadlaughters, TS, who is
now aged 28, and PS, who is now aged 27. TS &nlokh entered the UK
lawfully in 2002 with leave to remain for short pets. They, too, overstayed
and remained here unlawfully until grants of disomary leave to remain
(DL) in 2010 and 2011 respectively. Whilst her§, has given birth to three
children: SM, who was born on 28 June 2003 anavs nearly 10; TM, who
was born on 16 March 2007 and is now aged 6; andv88 was born on 31
December 2011 and is now aged about 16 monthasirRathere, | mention
that TM applied concurrently with her sister SM fbR and was granted DL.
In the cases of SM and TM, SM was selected asraseptative claimant, but
at the outset of the hearing, with the consenthef $ecretary of State, |
formally joined TM as a claimant without any reseevor amendment of the
pleadings. The issues in relation to TM are fia tontext of this judicial
review) identical. | have not, however, joineeé third child, SS as there has
never yet been an application on his behalf fovdea remain and so there is
no reviewable decision.

PS has two children, SR, who was born on 14 Jub22dhd is now aged 10;
and DB, who was born on 26 June 2006 and is now &ge The mother of
TS and PS, namely JW, has herself had another, ciididwho was born on 8
February 2005 and is now aged 8.

The claimant children are SM, TM, SR, DB, and JDheir ages range (now)
between 10 and 6. They are all related to eacér aither as siblings or as
cousins (or in the case of JD as aunt/nieces/nepheml were born in the
United Kingdom at times when their respective mptvas an overstayer.
All have lived continuously in the UK. There aiso other members of the
extended family living here, namely brothers of 3t some of their also
young children.



10.

11.

12.

13.

14.

The Secretary of State became aware of the claimhidren and their
mothers when certain claims were made by the metfeerasylum and for
leave to remain. These claims were all refusethbySecretary of State who
sought to remove all three mothers and their childo Jamaica. Appeals to
the First Tier Tribunal by JW, and to the Upperblinal by TS, were allowed,
in each case under Article 8 of the ECHR. Thévultten Determinations
and Reasons of the immigration judges were of eavsilable to the official
of the UK Border Agency when he made the subseqierisions now under
review. It is sufficient to give context to thiglgment to quote the following
very short passages. In the case of JW, the Edide said “The family life
that extends between all members of this family [the wide extended
family] would be torn asunder by the removal of dd her mother (and of
TS and PS and their children)....” In the case $f $M and TM, the Senior
Immigration Judge in the Upper Tribunal said: “Ties between the three
appellants and their relatives who are settled Aergarticularly strong.”

The Secretary of State accepted and did not seeppeal those tribunal
decisions. The Secretary of State also acceptedrt the light of the tribunal
decisions she could not lawfully remove PS andchéddren SR and DB. ltis
very important to emphasise that the extent ofttieeinal decisions in each
case was that the mothers and children could mdully be removed from
the United Kingdom. Patently, the question whethrenot a person (whether
adult or child) can lawfully be removed from thigunitry without breach of
Article 8 is very different from the question whetfthat person (if he cannot
be removed) should then be granted an initiallyitech or immediately
indefinite leave to remain; and the latter questmises issues which were not
considered at all in the tribunal hearings.

It is common ground that if a decision is made aticke 8 grounds, whether
by the Secretary of State or by a tribunal on appkat a person cannot be
removed, the Secretary of State will normally, pplecation to her, regularise
that person’s position by the grant of leave toaim

Following the decisions of the tribunals, applioa8 were made to the UK
Border Agency for leave to remain. The applicadioand associated
correspondence made clear that in the case dialpplicants an immediate
grant of indefinite leave to remain (ILR) was beisgught. In each case,
however, the decision maker, Mr Mark Harrison, ¢gdndiscretionary leave

to remain (DL) for three years. The dates of gnants of DL were 23

September 2010 in the case of JW and 13 Octobdr 20the case of her son
JD; 12 November 2010 in the case of TS and heridatggSM and TM; and

18 August 2011 in the case of PS and her childiRragd DB. It is those

decisions on those dates (with the concomitantyniéxpressed, refusals to
grant ILR on those dates) which are now the sulipédhese claims. Mr

Harrison maintained those decisions despite sulesgqgcorrespondence, a
formal Pre Action Protocol letter and, indeed, tbgue and subsistence of
these proceedings.

There is no current challenge by or on behalf efttiree adult mothers to the
grant in their cases of DL limited to three yeaBut all the claimant children
challenge the grant to them of DL and say thahé tlecision maker had



correctly applied the law, namely section 55 areldlsociated jurisprudence,
he would, or at any rate might, have granted ILR.

The legal framework

15.

16.

17.

18.

Section 3(1)(b) of the Immigration Act 1971, whighis not necessary to
reproduce verbatim, provides that where a personotsa British Citizen
(which these claimants are not) “he may be givetvdeto enter the United
Kingdom (or, when already there, leave to remairthie United Kingdom)
either for a limited or for an indefinite period”It is pursuant to section 3 that
the Secretary of State may give leave to remainapplication of the
Immigration Rules, and also, as in this case, r@ging a discretion outside
the rules.

Section 55 of the Borders, Citizenship and ImmigraiAct 2009, which came
into force on 2 November 2009, provides as follows:

“55(1) The Secretary of State must make arrangesrfenensuring that —

(@ the functions mentioned in subsection (2) are
discharged having regard to the need to
safeguard and promote the welfare of children
who are in the United Kingdom, and

®) ..

(2) The functions referred to in subsection (1)-are

(@) any function of the Secretary of State intretato
immigration, asylum or nationality ...; (b) ...; (c)

. (@d)...

(3) A person exercising any of those functions mirsexercising
the function, have regard to any guidance givetiméoperson by the
Secretary of State for the purpose of subsectipn (1

It is accepted by Ms Broadfoot on behalf of ther8&ry of State that the
making of a decision pursuant to section 3(1)(lthef1971 Act with regard to
leave to remain and its duration, is the discharfga “function” within the
meaning of, and for the purpose of, section 55(t)) @) of the 2009 Act.

| will later refer more fully to the decision of éhSupreme Court in ZH
(Tanzania) v Secretary of State for the Home Depamt [2011] UKSC 4, but
at this point it is important to stress that icrystal clear that all members of
the Supreme Court in that case were agreed (addthtpaounsel in that case
for the Secretary of State acknowledged) that tleedwchildren” where it
appears in section 55(1)(a) is not simply a genexference to children as a
body or class, but includes and imports also areefe to the “children
involved”. Lady Hale, with whose judgment all tbéher members of the
court agreed, said at paragraph 24:




19.

20.

. this duty [viz under section 55] applies, nothorto how
children are looked after in this country while demns about
immigration ... are being made, but also to the decss
themselves. This means that any decision whidhkien without
having regard to the need to safeguard and prothetevelfare of
any children involved will not be “in accordancethvihe law” for
the purpose of Article 8 (2).”

The reference there to the purpose of Article 8W@% because of the context
of that case. But the breadth of the propositioparagraph 24, which refers
to “the decisions themselves” “about immigrationéarly indicates that an
actual decision whether or not to grant leave ramand if so, for how long
(which is a decision about immigration) is itselfiecision to which the duty
under section 55 applies and requires that regardiven to the need to
safeguard and promote the welfare of the child(iemplved (if, as these
children were, they are in the United Kingdom).

| will refer more fully later to the content andesft of that duty.

Guidance

21.

22.

Section 55(3) refers to guidance. In November92@6 coincide with the
coming into force of section 55, the Secretary tdtéS (jointly with the
Secretary of State for Children, Schools and Fasjiliissued “Statutory
Guidance to the UK Border Agency on making arrangreisito safeguard and
promote the welfare of children”. The guidancesveapressly issued under
section 55. It is called “Every Child Matters”cawas current at all times
material to this case and remains current. laag quote very selectively
from it in this judgment.  Paragraphs 1.13 — 1.h@&aded “Work with
Individual Children and their Families”, place emapls on safeguarding and
promoting the welfare “of individual children”. akRagraph 1.14 refers to
listening to children and young people and thattwhay have to say is taken
seriously and acted on. Paragraph 1.16 statésvtré with children should
be “informed by evidence”. Part 2 of Every Chiliitters relates specifically
to “The role of the UK Border Agency in relation safeguarding and
promoting the welfare of children”. Paragraph &ates that the UK Border
Agency must act according to principles which in@d'... the best interests
of the child will be a primary consideration (altigh not necessarily the only
consideration) when making decisions affecting drkih”; and “children
should have their applications dealt with in a tyne@ay and that minimises
the uncertainty that they may experience.” Paalgr2.20, upon which Ms
Weston and Ms Rothwell place considerable reliastzges:

“There should also be recognition that childrennzdput on hold
their growth or personal deployment until a pothti lengthy
application process is resolved. Every effort miherefore be
made to achieve timely decisions for them.”

Ms Weston and Ms Rothwell stress that “recognitioet children cannot put
on hold their... personal development” applies ncs l&s the process of



23.

successive applications for grants of time limiBddas to timely resolution of
any given application.

Finally Ms Weston and Ms Rothwell stress the phfésdess it is clear from
the outset that a child’s future is going to beéhea UK ...” where it appears in
paragraph 2.21. They submit that that indicates when making decisions
concerning children officials must grasp the nettleehe outset and make a
realistic appraisal whether “it is clear from thetset that a child’s future is
going to be in the UK” and make decisions accorging That grounds the
overarching submission at the heart of this caaeiths so obvious that the
future of all these children is going to be in thk, where they were all born,
where they have all continuously lived, and fromahtthey and their mothers
cannot be removed, that decisions to grant timatdomDL, which will
obviously be renewed, are merely prolonging unaastefor the children for
no practical or useful purpose, and certainly forpurpose with regard to
safeguarding and promoting their welfare.

The Discretionary Leave policy document dated 27 Qober 2009

24,

25.

The Secretary of State may grant leave to remathinwithe Immigration
Rules, but these claimants do not qualify under aute within the rules.
The Secretary of State may also, and often doast ¢gave outside the rules
but in exercise of her same discretionary powedeusection 3 of the 1971
Act. The exercise of discretion outside the rubzpiires to be, and is, guided
by a published policy, which is described in itgaduction and elsewhere as
an “instruction” to officials and caseworkers. €eTllocument appears,
therefore, both to state the policy and also totrules officials and
caseworkers. The policy current before 2009 wasraled on 27 October
2009 to make reference to section 55 of the 2009which was then coming
into force. The amendment took the effect of agdi short section into the
first page of the “Introduction” to the policy. oMever, as | understand it, no
other or consequential amendment or addition wadema any part of the
remainder of the policy itself.

The added section in the Introduction reads asvd]

“Application of this instruction in respect of children and those with
children

Section 55 of the Borders, Citizenship and ImmigraAct 2009 requires
the UK Border Agency to carry out its existing ftinos in a way that
takes into account the need to safeguard and peori& welfare of
children in the UK. It does not impose any newchions, or override
existing functions.

Officers must not apply the actions set out in tistruction either to
children or to those with children without havingedregard to Section 55.
The UK Border Agency instruction ‘Arrangements tafe&yuard and
Promote Children’s Welfare in the United Kingdomr@&er Agency’ [viz:
“Every Child Matters”] sets out the key principlestake into account in
all Agency activities.
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27.

Our statutory duty to children includes the needdamonstrate:

* Fair treatment which meets the same standard aslBrihild
would receive;

* The child’'s interests being made a primary, althoagt the only
consideration;

* No discrimination of any kind;
* Asylum applications are dealt with in a timely fesh
* Identification of those that might be a risk frowrim.”

Under a heading “Criteria for Granting Discretionaeave” the policy makes
plain that where “return” (but clearly also remowdla person who was born
here and has always lived here) would involve aditeof Article 8 on the
basis of family life established in the UK, “thegid] should be granted
Discretionary Leave”. As it had been decided lwy tribunals and accepted
by the Secretary of State that removal of eaclhese children would involve
a breach of Article 8, it followed that they should granted Discretionary
Leave under the policy and that has never beessirei The issue relates to
duration.

Further provisions of the policy include:

“Duration of Grants of Discretionary Leave

Standard Period for Different Categories of Discreibnary Leave

It will normally be appropriate to grant the follow periods of
Discretionary Leave to those qualifying under thetegories set out
above. All categories will need to complete aistesix years in total, or
at least ten years in excluded cases, before ledigigle to apply for ILR.

Article 8 cases — three years.
Article 3 cases — three years.

Other ECHR Atrticles — three years.

Non-Standard Grant Periods

There may be some cases — for example, some o theadifying under
Article 8 or the section on other cases — wherégs itlear from the
individual circumstances of the case that the factteading to
Discretionary Leave being granted are going toHwetdived.

For example:

* an Article 8 case where a person is permittedayp lsecause of the
presence of a family member in the United Kingdord ehere it
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is known that the family member will be able toeahe United
Kingdom within, say, 12 months;

* or acase where a grant of leave is appropria¢@able a person to
stay in the UK to participate in a court case.

In these cases it will be appropriate to grant tengreriods of leave.

Non-standard grants should be used only wherentbemation relating
to the specific case clearly points to a shortefopebeing applicable.
Reasons for granting a shorter period should bleidied in the letter to
the applicant.

Shorter periods of leave should only be grantedraféference to a
senior caseworker.

Applications for Further Leave

A person will not become eligible for consideratimn settlement until

they have completed six years of Discretionary leeax; in the case of
persons subject to the exclusion criteria, untdythave completed at
least ten years of Discretionary Leave. Anyorentggd Discretionary
Leave will therefore have to have at least onevaateview before they
become eligible for consideration for settlement.

Applications for Settlement

A person will normally become eligible for considgon for settlement
after completing six continuous years of Discretign Leave.
However, where a person is covered by one of tlsduston categories
they will not become eligible for consideration &ettlement until they
have completed ten continuous years of Discretiphaave.....

An individual may apply for ILR/settlement at thix ®r ten year stage
shortly before Discretionary Leave expires. Tippligation will be
considered in the light of circumstances prevailhghat time.”

All counsel agree that the words “settlement” amitléfinite leave to remain”
are, for these purposes, synonymous.

The jurisprudence in relation to section 55 of th2009 Act

29.

30.

Section 55 was enacted to give effect in domeatictb the removal in 2008
of the reservation which the United Kingdom hadvpesly entered against
applying Article 3(1) of the United Nations Conviemt on the Rights of the
Child 1989 (UNCRC) in immigration matters.

In ZH (Tanzania) v Secretary of State for the Hobwpartment, in which

judgment was given on 1 February 2011, the Supredoairt gave

authoritative consideration to the import and dffeicsection 55, when read
with the UNCRC and a number of other internatiomstruments.  The
context of ZH was immigration, but the issue inttb@se concerned Article 8
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32.

33.

34.

and removal, which, as | have already observedery different from the
choice between a grant of time limited DL or of ILRNevertheless what the
Supreme Court said in relation to section 55 isntyeof wider application to
immigration decisions generally. | have alreadypted paragraph 24 of the
judgment of Lady Hale. @ The UNCRC itself requirdst “... the best
interests of the child shall be a primary consitierd and the Supreme Court
has grappled with the concept of “a primary” coesadion. At paragraph 25
of ZH Lady Hale said:

“Of course, despite the looseness with which thesms are sometimes
used, “a primary consideration” is not the same “dee primary
consideration”, still less as “the paramount coesation.”

At paragraph 33 Lady Hale said:

“... the best interests of the child must be a primaonsideration. This
means that they must be considered first.  They o& course, be
outweighed by the cumulative effect of other coastions. In this case,
the countervailing considerations were the neechamtain firm and fair
immigration control, coupled with the mother’'s allipg immigration
history and the precariousness of her position wfanily life was
created. But ... the children were not to be blafoedhat.”

Paragraph 44 of the judgment of Lord Hope in Zldubstantially to the same
effect.

In paragraph 46, Lord Kerr expressed more strotiggyimportance or weight
to be attached to the best interests of the chmldes he was later to
acknowledge in paragraph 145 of his judgment in\HBleputy Prosecutor of
the ltalian Republic, Genoa (see below). _In ZHpatagraph 46 he said
“Where the best interests of the child clearly fava certain course, that
course should be followed unless countervailingoeaa of considerable force
displace them .... What is determined to be inikl'shbest interests should
customarily dictate the outcome of cases suchaptbsent ....” However,
as | read ZH and the judgments of all seven Sup@meat Justices in HH, no
others have yet stated the approach in such stesnts as Lord Kerr.

In_HH v Deputy Prosecutor of the Italian RepubEznoa [2012] UKSC 125,
in which a court constituted of seven Justices gastgment on 20 June 2012,
the issue concerned the tension between extraditibra parent under
international treaty obligations and the Article rights of that parent’s
children. That is a situation far removed frora gfresent case and one which
clearly involves very different considerations. s Airst emerges in the
judgment of Lady Hale at paragraph 33, there waarb} disagreement and
divergence between the seven Justices as to tle ordwvhich a decision
maker should approach the task of assessing theirliesests of the child
(being “a primary consideration”) and assessing eoyntervailing factors,
and then balancing the one against the other;theepidgments of Lady Hale
at paragraph 33, Lord Hope at paragraphs 89 andL6fj Mance at
paragraphs 98 — 100, Lord Judge at paragraph 1#%l, Kerr at paragraphs
143 and 144, and Lord Wilson at paragraph 153.thodigh we had some




discussion about it during the hearing, this is teotitory into which | need
humbly tread. What HH appears to me to leavecirdad unaltered is that in
any decision making to which section 55 applies,welfare of the individual
child concerned must be carefully considered, assesand weighed in the
decision making process. As Lord Mance said edgraph 98 “... the child’s
best interests ... must always be at the forefromtngf decision maker’s mind

Issue (i): Is the policy and instruction compliantwith section 557

35.
36.

37.

38.

39.

In my view, the short answer is: no.

The exercise of the overall discretion under secid)(b) of the Immigration
Act 1971 involves making at least two discrete @isonary decisions:
whether to give leave to remain at all; and ifwbether for a limited or for an
indefinite period. If the decision is to give Veafor a limited period, then a
third discretionary decision is how long that liedtperiod should be. Further
discretionary decisions may fall to be made unéetien 3(1)(c) which relates
to attaching conditions but it is not in point fretpresent case.

The language of section 3(1)(b) itself is very gaheand in exercising the
discretions the decision maker must perform orl@isge any other relevant
statutory duty which is not excluded expressly grnecessary implication,
which section 55 is not. In my view the duty undection 55 must be
performed or discharged when exercising every sthdle discretions under
section 3(1)(b). The introduction to the Disavaary Leave policy and
instruction makes express reference to section 55This grounds the
submission of Ms Broadfoot, on behalf of the Seuretof State, that the
words of the introduction “import the duty undercsen 55 into the whole
policy and into every decision taken under the @li [my emphasis] |
cannot accept that the words in the introductiohenvread with the more
detailed provisions of the policy, do have thiseff | observe, also, that the
construction for which the Secretary of State’'s cadte, Ms Broadfoot,
contends, is flatly contradicted by the view of Becretary of State’s official,
Mr Mike Gallagher, as described in paragraphs S&6tbelow.

| mention that the reference within the introduetito “Officers must not

apply the actions .... without having due regardectisn 55 ...” is somewhat
curious. Section 55 itself requires the Secretd#drptate and the decision
maker to have regard to the welfare of the chiltfimncerned. The duty of
the decision maker is not strictly to “have duearelgto section 55” but to
apply section 55 and have (due) regard to the weeldé the children. This,

however, may be a very pedantic point.  Further tbe passage in the
introduction does clearly and correctly state tH&ur statutory duty to

children includes the need to demonstrate ..... dhikel’s interests being

made a primary, although not the only consideratiohis echoes the duty
under the UNCRC and anticipates what the Supremet@a@s later to say in
ZH (Tanzania).

The essential submission of Ms Broadfoot on bebfathe Secretary of State
is that the passage in the introduction, includiag, it does, the express
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41.

42.

reference (using its long title) to “Every Child M=s”, coupled with the use
of the word “normally” in the passages in the ppliender the headings
“Duration of Grants of Discretionary Leave” and ‘@lications for
Settlement”, quoted above, is sufficient to maleaclo decision makers that
they must give fact specific consideration, asien@ry consideration, to the
welfare of the child(ren) concerned when considgenot only whether to
grant leave but, if so, its duration.

In my view, however, agreeing as | do with the sigsions of Ms Weston and
Ms Rothwell, the policy and instruction documerieigorecludes the decision
maker from case specific discharge of the duty usdetion 55, as explained
in the jurisprudence, when considering duration.

The first of the two references to “normally” upahich Ms Broadfoot relies
is under the heading “Duration of Grants of Discredry Leave” and the sub-
heading “Standard Period for Different CategoriéDscretionary Leave.”
The “standard” periods are, generally, three yealrs.my view the use of the
word “normally” is plainly because of the contrasth the sub-heading “Non-
standard Grant Periods” which appears further ddvensame page. The
whole of the passage dealing with “Non-standardnGReriods” refers and
relates to circumstances in which_a shorter peti@h three years may be
appropriate. So the use of the word “normally’sisiply to connote that a
“Standard Period” of three years is the “norm” blat there may be non-
standard, shorter periods outside the norm. \Wéhagry clear, express, and
unqualified in the passage under “Duration of GgasftDiscretionary Leave”
is the sentence: “All categories will need to coetglat least six years in total
... before being eligible to apply for ILR.” The vas “All categories”,
which appear without any qualification or exceptiaorust extend also to, and
include, children. The point is repeated and easj#ed by the passage a few
pages later under the heading “Applications fortlker Leave”. This also
appears to apply generally, without any expresdifaqpadion or exception, to
“A person” and “Anyone”. It provides that “A pens will not become
eligible for consideration for settlement until yheave completed six years of
Discretionary Leave ... _ Anyone granted Discretignaeave will therefore
have to have at least one active review |viz afteee years] before they
become eligible [viz after six years] for considerna for settlement.” [my
emphasis] The passage on the following page uriter heading
“Applications for Settlement” does again employ therd “normally”. But
its purpose in its context is clearly to distingutbe “norm” of being eligible
for consideration for settlement after six yeargnf certain categories of
persons who are only eligible after ten years.e passage refers to “the six or
ten year stage.” There is nothing in the passagéder the heading
“Applications for Settlement” which contemplatesyarategory of person, not
even a child, becoming eligible in a shorter petlogh six years.

In my view the effect of the language of the polanyd instruction document
as a whole is to preclude the decision maker fraraneconsidering an
applicant, whether adult or child, as being eligir ILR until he or she has
completed at least six years of DL. The use ef word “normally” is

explained by the reasons | have described and miatesf itself admit of any
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exception or qualification in relation to childrenThe general words in the
introduction are excluded from the consideratiorthef duration of leave by
the clear language of the later passages.

If the later passages had referred to “All adutegaries ...” and “A person
who is an adult ...” and “Anyone who is an adult .ahd then made different
and express provision in relation to children, ploéicy and instruction could
be compliant with section 55. But the languagedusffectively precludes
case specific consideration of the welfare of thald¢ren) from the
discretionary decision whether to grant immedidtR bor limited DL. It
precludes the application of section 55 to thatigi@e and is, in my view,
unlawful.

Issue (ii): If the policy is capable of being compdnt, did the decision maker

apply it in that compliant way?

44,
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| will now assume, contrary to my above view, tht Broadfoot is right; that
the use of the word “normally”, where it appearsrmits an exception or
gualification in the case of children; and that thexision maker is indeed
mandated by the words of the Introduction to gigeecspecific consideration
to the welfare of the child(ren) and make it a @ignconsideration. Did Mr
Mark Harrison do so? In my view he did not. iskwto stress at once that |
do not say that in any way critically of Mr Harriso Rather, he appears to me
to have been a loyal official of the Secretary tGt& who applied the policy
and instruction in accordance with what | consitterbe its only natural
reading and meaning. It is accordingly now nemgsto consider the content
of his decision letters and later letters.

The first letters were very short and formal, mgihting that DL had been
granted and enclosing the relevant Immigration UStdDocuments.  Mr
Harrison first gave fuller reasons in a letter dafe January 2011, now at
bundle page J 63, in response to a Pre Action &gbtetter. This referred to
the withdrawn policy under DP 5/96 which had beeithdvawn on 9
December 2008, namely at all times material to ¢laise, and contended that
that policy was no longer followed. The lettentoued: “When both JW
and TS appeals were allowed under article 8 ... pgpeagriate grant of leave
of three years was granted by the Secretary ok Statine with the Home
Office policy on Discretionary Leave. In both tlease of JW and her
dependant and of TS and her dependants all wen¢egr®iscretionary Leave
for a period of three years. As such neither ivasproper or unreasonable
or irrational for the Secretary of State to aply televant up to date policy in
relation to granting leave under Article 8 ... theggpriate policy has been
followed and applied to your clients case which \@agrant of Discretionary
Leave in line with their appeals being allowed oouyds of Article 8.”

Pausing there, in the above passage there is rnoohiany case specific
consideration of the welfare of each of the childencerned. There is
simply reiteration that discretionary leave hasrbgeanted “in line with the
...policy”, and that the policy had been applied withdifferentiation to both
the adults (JW and TS) and their dependant children
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Mr Harrison did, however, go on to make refereradction 55 which had,
of course, been referred to in the Pre Action Ratbetter. He continued:

“The best interests of the children can includeeascto schooling, the
NHS, Social Services and other services that caacbessed by residing
in the United Kingdom. However, it is not the wynprimary
consideration. It is considered that the maimegaof an effective
immigration control is also a primary consideratiorit is noted that the
children are in education in the United Kingdorin addition to this it has
not been disputed that the children have develdaeuly life with each
other and their respective mothers. However d@®ah that the Deputy
High Court Judge who granted permission observad ‘this arguable
that the defendant’s decision does not engage thighspecific issues
raised with regard to JD or the claimed dependemcfamily in London”.
Therefore it is recognised that there is familye lileveloped by the
children and their respective mother. However rwkige discretionary
leave expires all the children and their respectivathers can make a
further application to remain in the UK, therefahe family unit will be
maintained and not broken.”

That letter is the beginning of the attempts byHdrrison to demonstrate that,
at the time of making the original decisions, hd hafact given child specific
consideration to their welfare.

Mr Harrison wrote a series of further letters,ddked 19 September 2012, in
relation to each of the children. They are eadistgntially to the same effect
and largely follow a “template”, and | quote frohmat in relation to DB, now
at bundle page D79. He wrote:

“The Secretary of State carefully considered ydign€s circumstances
and specifically considered s55 when she decidegrdat your client 3
years DLR in August 2011. However, in the lightyour client’s
application for judicial review and the fact tharmission is not opposed,
it is considered appropriate in these circumstarioeghe Secretary of
State to more fully articulate the reasoning belivad decision.

Section 55 was not intended to impose any new immgtor override
existing functions and it was not intended to hawg direct effect, or
impose requirements, on the amount of leave ta&eted.

The Secretary of State does not consider that gleent’s welfare is better
safeguarded or promoted by the grant of ILR as spgdo 3 years DLR.
Save for the length of leave, there is limited samsve difference

between the benefits of being granted ILR over DLRhe circumstances
of your client’'s case were considered when he wastgd DLR. Your

client now has access to health care and educiatittre UK in the same
way as a UK national child. There would be ndedénce in this respect
if he had been granted ILR. Similarly, in ternfssafeguarding, there
would be no difference. Furthermore, three yéas substantial period
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of time, during which his status is secure andeh&mno evidence that, for
example, his mental or emotional well-being is adely affected.

When that period of time comes to an end it willdpen to your client to
make a further application in which all relevannhsilerations will have
to be taken into account. In the circumstancesnbt clear in what way
your client’s welfare is not being safeguarded mnpoted by reason of
her DLR.

In addition, by granting DLR over ILR the SecretarfyState is able to
review what the best interests of your client Wil at a later date. Thus
the Secretary of State can ensure that it remaingour client’s best
interests to remain in the UK.

But even if it could be said that there might beedlifference in welfare
terms that flow from the grant of one status ovesther, there are strong
public policy reasons to justify the grant of DLR your client at this
stage instead of ILR. The Secretary of State ranstre that the grant of
ILR does not become a means whereby those are euiabsupport
themselves and their dependants, or who have Hiatagnored the
immigration laws, proceed immediately into the panent resident
category, ahead of those who have to demonstrate dbmpliance, and
without being able to review their circumstanceterlato determine
whether a further grant of leave was still appratgri Whilst your client,
as a child, is obviously not responsible for theisiens made by the
adult(s) in his life, their immigration status anidtory are relevant to the
assessment of any justification. To grant yoient!ILR straight away
would be unfair to all those who come, and remaggally, would
discourage the use of the lawful routes into the &€l undermine the
Secretary of State’s ability to manage migratiomaimanner which she
considers to be the best interests of societyvasake. The Secretary of
State considers that the public policy considematmpuld only be
outweighed in an exceptional case.

Having looked over the file again, your client'sseadoes not exhibit any
exceptional or compelling features which would ifysgranting your
client ILR rather than DLR.”

In my view this letter was drafted through the prisf the subsisting claim for
judicial review. It is very obviously an afteretlevent attempt to demonstrate
a reasoning process which was not described, andliisely to have taken
place, at the time the decisions themselves wedema

The proposition that “... the Secretary of Statebkedo review what the best
interests of your client will be at a later dat&hus the Secretary of State can
ensure that it remains in your client’'s best ind&seo remain in the UK” is
highly paternalistic and includes no recognition tbe reality that these
children will, realistically, remain here and willyltimately, be granted
settlement or ILR. The effect meantime of gramtonly DL is to prolong
uncertainty for the children as they develop towatfteir teenage years and
acquire growing awareness of their circumstances,nb welfare-related
benefit or purpose and with little regard to paspyr 2.20 of “Every Child
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Matters” (see paragraphs 21 — 23 above). Furtdddrpugh Mr Harrison
states that “there is limited substantive diffeeerimetween the benefits of
being granted ILR over DLR”, counsel for the clamtsand CCLC point out
that DL may be less advantageous in practice thRnalhen a child is seeking
to access services and entitlements. This maicpkarly be the case in the
“limbo” period when one period of DL has ended dhe Secretary of State
has not yet reached a decision to grant a furteaog, or (after six or more
years) to grant ILR. | was informed (and Ms Brioad accepted) that an
application for a further grant of DL can only bese one month before a
current period is due to expire. However, duedsource pressures, the
Secretary of State normally takes many months tkenaad communicate a
decision and to issue new status documents. @uhat “limbo” period,
section 3C of the Immigration Act 1971 does proyvids a matter of
substantive law, that the prior leave “is extendediile the application is
being considered. However, as | was told, it nmapractice be difficult in
that limbo period to satisfy service providers (eghin the NHS) that the
applicant remains entitled to the “extended leaveFurther, section 3C(3)
provides that leave extended by virtue of secti@ “3hall lapse if the
applicant leaves the United Kingdom.” So durihg timbo period, which
may last for many months, an applicant, includirahid, could not go abroad
for a holiday or a school trip.

The sentence in Mr Harrison’s letter of 19 Septan#ti¥ 2 that “Section 55

was not intended ... to have any direct effect ...l@amount of leave to be
granted” appears to me to run flatly contrary te tbubmission of the

Secretary of State’s own counsel, Ms Broadfoot, thader the policy

document section 55 permeates the whole policy iamghcts on every

decision. Most tellingly, at the end of the qubpassage Mr Harrison refers
to public policy considerations “only being outwegegl in an exceptional

case” and to the case not exhibiting “any exceplian compelling features
which would justify granting ILR rather than DLR.”This appears to add a
requirement of “exceptional or compelling featur@s’a situation where the
Secretary of State is required (in whichever ordemnake the welfare of the
child(ren) a primary consideration; to consider rdeuvailing factors (which

of course include considerations of immigrationi@olas a very important

factor); and to balance the two. The languaghefletter does not make the
welfare of the child(ren) a primary considerationlt makes immigration

policy the primary consideration, only to be outyed by exceptional or
compelling features. This is far removed from tloastruction and effect of
section 55 as described by any of the Justicéseobupreme Court in ZH and
HH.

That this is indeed the approach of the Secreth§tate and the UK Border

Agency is borne out by the witness statement, déded 19 September 2012,
of Mike Gallagher, a senior official of the Opeaatal Policy and Rules Unit

of the UKBA, now at bundle page D20. At paragr@phVir Gallagher says:

. section 55 was not, to my knowledge, intendech&ave any direct
effect on the amount of leave to be granted, a&gsaiin these cases, and |
am not aware of any material which suggested tiveas .”
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At paragraph 27 Mr Gallagher says:

“It is difficult to imagine circumstances in whigection 55 would require
the immediate grant of ILR outside the Rules, altffothe possibility of
such circumstance arising is not excluded.”

Those passages, written by a senior official, teandicate that senior
officials in the UK Border Agency do not themselvead and treat the policy
and instruction document in the way that Ms Broatiubmitted it should be
read and is applied. The plain assertion of MHagher is that section 55
was not (and presumably also is not) intended Y lamy direct effect on the
amount of leave to be granted and that, at bebe fiossibility of such
circumstances arising is not excluded.” Mr Gdikgcontinues at paragraph
28 that “...1 suspect that such cases very rareleafiat all.”

At paragraph 32, under a heading “Application irs tbase”, Mr Gallagher
begins: “Looking at this case again, in my view tireumstances in this case
are not exceptional.” He thereby immediately impahe added test or
requirement of exceptionality which, as | have adhe explained, is not
warranted and which runs counter to section 5htespreted by the Supreme
Court.

Conclusions and outcome
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In my view the relevant 2009 Discretionary Leavdigyoand instruction
document is unlawful. It effectively precludeseaspecific consideration of
the welfare of the child concerned in making thecdBtionary decision
whether to grant limited DL or ILR. Further, acgntrary to the submissions
of Ms Broadfoot, that is the way senior officials tae UKBA intend the
policy to be applied, at all events save in an &ptional case” which “very
rarely arises if at all.” The policy and instnact fail to give proper effect to
the statutory duty under section 55. Even ifgiblcy can be read in the way
contended for by Ms Broadfoot (but not by the seoificial, Mr Gallagher),
that is not the way in which the actual decisiorkemaMr Harrison, read and
applied it. He, too, would graft on a need foceptional or compelling
features.

These reasons, separately or cumulatively, rerfgeattual decisions in the
case of each claimant unlawful. | will allow thkaims for judicial review
and order the Secretary of State to reconsider @agh with a fresh mind and
properly applying section 55.

The Secretary of State issued a new policy anduicisdbn on Discretionary
Leave on 6 April 2013. This new policy primarilgduces the maximum
period of a grant of discretionary leave to 2¥2theathan 3 years at a time,
and requires from 9 July 2012 that an applicant deamspleted a total of 10
years, or four successive periods of DL of 2% yelae$ore being eligible for
ILR. It does describe the position in relatiorctoldren in different language
in the Introduction at paragraph 1.2 from the laaggiused in the 2009 policy
and instruction. However “Transitional Arrangern®grunder section 10 of
the policy make plain that “Those who, before 1012, have been granted



leave under the Discretionary Leave policy in faatéhe time will continue to
be dealt with under that policy through to settlame.” The effect of the
Transitional Arrangements is, therefore, that tB@2policy will continue to
apply to a considerable, if diminishing, numbeiapplicants for several years
to come. The 2009 policy will require amendmemtntake it lawful in
relation to children in the light of this judgment. deliberately do not express
any view as to the lawfulness of the new 2013 polehich does employ
some different language and which has not beensthlgect of detailed
argument or indeed close consideration by mysétfhether the Secretary of
State might consider it wise to review also theflamess of the 2013 policy,
insofar as it relates to children, in the lightlo judgment is entirely a matter
for her.



