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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958 (the Act).

The applicant, who claims to be a citizen of Indbagapplied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958 as this
information may identify the applicant] Novemberl20

The delegate refused to grant the visa [in] Maf@bh22 and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRagulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdreariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstralia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tieiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387Appellant S395/2002 v MIMA (2003) 216
CLR 473,SZATV v MIAC (2007) 233 CLR 18 an8ZFDV v MIAC (2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Harm from non-state agents may amount to persettdioa Convention reason if the
motivation of the non-State actors is Conventidatesl, and the State is unable to provide
adequate protection against the harm. Where the Staomplicit in the sense that it
encourages, condones or tolerates the harm, thedatbf the State is consistent with the
possibility that there is persecutidvil MA v Respondents S152/2003 (2004) 222 CLR 1, per
Gleeson CJ, Hayne and Heydon JJ, at [23]. Wher&tite is willing but not able to provide
protection, the fact that the authorities, inclygihe police, and the courts, may not be able
to provide an assurance of safety, so as to rermoyeeasonable basis for fear, does not
justify an unwillingness to seek their protectidiMA v Respondents S152/2003 (2004) 222
CLR 1, per Gleeson CJ, Hayne and Heydon JJ, atl[28lich cases, a person will not be a
victim of persecution, unless it is concluded tthat government would not or could not
provide citizens in the position of the person viita level of protection which they were
entitled to expect according to international stadd:MIMA v Respondents S152/2003

(2004) 222 CLR 1, per Gleeson CJ, Hayne and Heydpat [29]. Harm from non-State
actors which is not motivated by a Convention reasay also amount to persecution for a
Convention reason if the protection of the Statsitheld or denied for a Convention
reason.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢aten s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has préitatobligations because the Minister has
substantial grounds for believing that, as a neocgsand foreseeable consequence of the
applicant being removed from Australia to a regegvtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1) A person

will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degrathegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

Torture is exhaustively defined in s.5(1) of thet As an act or omission by which severe
pain or suffering, whether physical or mentalniicted on a person. The pain or suffering
must be intentionally inflicted. Furthermore, itigt be inflicted for one of five purposes: for
the purpose of obtaining from the person or a therson information or a confession; for the
purpose of punishing the person for an act whiely tir a third person committed or is
suspected of having committed; for the purposatiidating or coercing the person or a
third person; for any purpose related to one o$é¢hourposes; or for any reason based on
discrimination that is inconsistent with the Aréslof the International Covenant on Civil and
Political Rights (the ICCPR).

However, torture does not include an act or omissiasing only from, inherent in or
incidental to, lawful sanctions that are not ingst@nt with the Articles of the ICCPR.
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‘Cruel or inhuman treatment or punishment’ for fngposes of s.36(2A)(d) is exhaustively
defined in s.5(1) of the Act to mean an act or @iis by which severe pain or suffering,
whether physical or mental, is inflicted on a persar pain or suffering, whether physical or
mental, is inflicted on a person, so long as, ihe circumstances, the act or omission could
reasonably be regarded as cruel or inhuman in@atine pain or suffering must be
intentionally inflicted.

However, ‘cruel or inhuman treatment or punishmeogs not include an act or omission
which is not inconsistent with Article 7 of the émbational Covenant on Civil and Political
Rights (the ICCPR), nor one arising only from, irére in or incidental to, lawful sanctions
that are not inconsistent with the Articles of tB€PR. Article 7 of the ICCPR prohibits
torture and cruel, inhuman or degrading treatmepuaishment.

The final type of significant harm listed in s.38}ds degrading treatment or punishment:
s.36(2A)(e). Degrading treatment or punishmenkigeastively defined in s.5(1) of the Act
to mean an act or omission which causes, andeade to cause, extreme humiliation
which is unreasonable.

However, ‘degrading treatment or punishment’ dagsimclude an act or omission which is
not inconsistent with Article 7 of the Internatidi@ovenant on Civil and Political Rights (the
ICCPR), nor one that causes, and is intended camgeme humiliation arising only from,
inherent in or incidental to, lawful sanctions that not inconsistent with the Articles of the
ICCPR. Article 7 of the ICCPR prohibits torture asrdel, inhuman or degrading treatment
or punishment.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesthby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

Under s.36(2B)(b) of the Act there is taken ndbéca real risk that an applicant will suffer
significant harm in a country if the tribunal idiséied that the applicant could obtain, from
an authority of the country, protection such thatré would not be a real risk that the
applicant will suffer significant harm. That isgtkevel of protection must be such that the
risk of the applicant being significantly harmedess than a ‘real risk’

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] May2@4 give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Indonesian and English languages.
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Departmental application

The applicant declared in her protection visa ajapilbn she was born in [date deleted:
S.431(2)] in atown in Indonesia and is an Indamesgizen by birth. She understands he
Indonesian and English languages. She is Muslinhodigh she provided no commencement
date of a relationship, she separated in Octob®t.2Bhe most recently arrived in Australia
[in] November 2010 as the holder of a tourist \isa passport issued to her in her own name
which she obtained without difficultly and departedonesia lawfully. She declared one
address in her home village, Indonesia from bwthdr departure in November 2010. She
had 12 years of education in Indonesia. Her oconpad [occupation deleted: s.431(2)], but
she declared no employment history. The applicgaients, two children, [and three
siblings] remain in Indonesia. She is in contadhwihem by telephone via telephone. She
included a copy of her Indonesian passport bio-gatge, Australian visa and Australian
entry and exit stamps. She declared she returmsltmesia every three months. The
applicant included too a letter from a communitganisation accommodation service
regarding the applicant being housed with thatisersince October 2011 with the
confidential address of the domestic violence refafjthe service.

Approximately 8 years ago, the applicant claimswhs tricked into travel to Australia by
boat to find farm work. The applicant was [depoftedndonesia.

Her claims for protection were set out in her answe Q41-46 on the form 886C. Her
claims to seek protection from returning to Indeaéscluded:-

a. She married an Australia and has a son. Her hudirandht her to Australia
promising a better life to her and her family (undihg two children from her
first marriage).

b. She fears to return to Indonesia because everydhienew she married an
Australian and had a son with him. All Indonesiaanrs] especially from her
village, will look down on her, isolate her frometbommunity. They will treat
her son badly, not accepting him as an Indonesian.

c. She fears if she returns to Indonesia, her hushé@hkeep her son in
Australia, she will be unable to see him againist®o young to be without
his mother.

d. It will be too hard for her to live as a single @airin Indonesia.

e. Indonesian authorities would not protect her fraomwishe would be treated by
Indonesians and her village because the authoatesorrupt and would not
care about women, particularly single women.

[In] November 2011, the department received whaflthbunal considers is information
from a confidential source including:

a. Information about the circumstances of the apptisanarriage
b. The applicant was previously deported from Ausdrali

c. The applicant and her former husband are well knmandonesia police.
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[In] February 2012, the delegate invited the agplido attend an interview to discuss her
visa application and claims for protection [in] Mar2012. The interview was conducted via
telephone at the scheduled time with the assistaihar interpreter of the Indonesian and
English languages.

At the interview the applicant claimed her famitylndonesia could not support her. Her
parents are old and her siblings barely make ereds.r8he has to provide for her children.
Her children are living with her parents in her lewillage. She met her husband when
working in Bali. She moved to Bali in 2007 after lévorce from her first husband. She
lived with her second husband for about 4 yearsreefoming to Australia. They lived in
[different parts of Indonesia] and mainly in Balier son was born in Indonesia. She brought
her son to Australia for a better life. She traeelback to Indonesia without her son, because
her second husband would not allow her to take Kien.elder children did not live with her
and her second husband, because they were happgtted in school living with her
parents. She stayed with her parents for thedixstnonths after the birth of her son, her
second husband was in Bali She thought it besrt@aim in her village because her husband
drank a lot. The people in the village did not gtdeer being married to an Australian. She
was isolated. Usually only people from rich fanslimarry an Australia. So they found her
curious and gossiped about her. She had to pag xteverything because they assumed
she was rich. They called her son a foreigner. Rap& was made difficult for her and she
had to pay more than others. People assumed sheclvdmecause she married a foreigner
and treated her differently. No one in her villageally harmed her. It would be better for her
youngest son if she remained in Australia.

The delegate discussed country information thatapmately 6 million single parent
households in Indonesian and 1000 Indonesians rfaeign nationals each year. The
applicant understood this. If the applicant cay &iere it is best for her youngest son so he
can have contact with his father. Her other childaee already used to living without her.

The delegate put to the applicant the gist of tlegations in the email [in] November 2011
regarding her and her first husband being knowindonesia police. The applicant denied

this. She was a victim. She thought she was ablot& legally in Australia. When asked

had she ever been jailed, the applicant said ygmatetention centre and in Indonesia for
about 12 months. Because she and her husbandigatiad trying to find the person
responsible for sending the people to AustraliaeWasked she said she was not charged in a
court of law, the police said it was for her owifietyabecause they knew she was not a
criminal.

The delegate made the decision under review beshgseas not satisfied the harm the
applicant claimed to fear constituted serious harm.

Tribunal application

The applicant provided a copy of the delegate’ssiigt record with her application for
review. The delegate’s decision record includedcard of the applicant’s migration history
showing her arrivals and departures from Austrdliee applicant provided no additional
evidence or submissions to the Tribunal.

At the hearing, the applicant confirmed she pregpéine departmental application by herself,
all the contents were true and that she did nah vasnake any amendments or additions to
her claims.
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The applicant discussed her family details in IreRda, including of her two children from
her former marriage and her time living and workimddali. She explained that since coming
to Australia in November 2010, she had returnedddonesia every three months, but her
current husband disallowed her to take their Alisinacitizen son with her to Indonesia.
When in Indonesia, she would stay with her paranter home village in Java.

When asked what she feared if she was to retulmdimnesia, the applicant stated that her
current husband would not allow her to take herthalian citizen son with her and she

would be unable to see that son again. The Tribud&ated that fear maybe compassionate,
but it is not likely a ground related to the refagmnvention or within the framework of
complimentary protection. When asked was therehamytelse she feared, the applicant
stated that Indonesians were corrupt. Becauseahenarried a Westerner, she had to pay 10
times the normal price for things. When asked k@neples, she said her passport, her visa
and her entry taxes. She said that her life wag lvard because other’s treated her as a rich
person, when actuality she was not rich. She statethat it is hard for a single mother in
Indonesia. It is difficult to find work or to prade a life for herself or her child because her
husband does not want to help.

When asked about being isolated, the applicargdtgtie was put down by others in her
village. When asked whom does she fear, the applatated the people in her village. When
asked what harm she feared from them, she staa¢thiey would treat her as a rich person,
when she was actually not a rich person. That shddixhave to pay more than others. That
she would be isolated. The Tribunal asked aboutllagn regarding her son. She stated that
he was teased as the ‘village Westerner’, andninatshe had been to Australia, she wishes
he could have a new life in Australia for his owood, to have a future.

The Tribunal asked about the discussion the apyldaring her interview with the delegate
that she 12 months in prison in Indonesia. Shetb@dvas because she was tricked into
trying to work in Australia. The person who arradder her and others from her village
disappeared. Because her husband had helped wws#ghais, the other villagers fought with
her and her husband about refund of their moneg.r&borted herself to the police and put
into jail for her own safety. When asked why di@ sigree to be locked up in jail. She replied
there were no other facilities to protect her. Thidunal indicated it found this difficult to
accept. When asked did she and her husband gaitt sbe said yes, but it was over very
quickly. The Tribunal clarified was she sent td [gi the court, she said yes. The Tribunal
asked whether the people who wanted a refund hakdaher any other problems. She said
she not had any more fights with the villagers mad they asked for a refund of their money
since her release from prison.

The Tribunal discussed with the applicant whetlhersuld live again in Bali. When she
lived in Bali did she pay extra for things. Shedsai shopping centres, no and at markets she
only had to pay more if she went to the market iogyewith her current husband. When
asked was she isolated when living in Bali, shd gas. Her life is there and everyone she
knows is there and they know her, she could na@rgavhere else than her village or Bali.

The Tribunal indicated it was not satisfied thenhaine applicant claimed to fear was neither
serious harm for the purpose of the refugee comwemnior significant harm for the purpose
of the complimentary protection obligations. Theuis of who should have care of her son is
a dispute between her and her husband, which maycbenpassionate consideration, but
does not entitle her to protection as a refugess@omeone to whom the Australian
government owes protection under the complimemawiection obligation.



46.

47.

48.

49.

50.

51.

The Tribunal noted that the delegate gave the egqtithe details of a community legal
service to seek advice about the compassionatedevasons of her case regarding her
Australian citizen son. The Tribunal indicated #épplicant may wish to seek additional
advice regarding what options were available todsethe Tribunal was minded on the
evidence currently before it to affirm the decisibmparticular, whether the applicant could
apply to the Minister for exercise of his publitarest powers.

FINDINGS AND REASONS

The Tribunal finds the applicant is a nationalmddnesia. She travelled to Australia as the
holder of a passport issued by the authoritiesidbhesia, a copy of which she provided to
the department. She made no claim to be a natajraady other country. She participated in
the hearing with the assistance of an interprdtdreolndonesian and English languages. The
Tribunal accepts her claims should be assessedstdadionesia.

In making its findings, the Tribunal is mindful thahenever evidence is received through an
interpreter there is always room for differencemieaning and nuance. However, the
Tribunal finds the applicant was able to commumdtectively, understood the Tribunal
proceedings and participated in a meaningful wéne Tribunal is satisfied too that the
standard of interpreting was reasonable and atm®during the hearing did the applicant
indicate any difficulty with the interpreting.

The applicant’s claims for protection were madeeiation to: fear of being separated from
her Australian citizen son; of being discriminasaghinst by others as a rich person because
she was married to a foreigner, even though shenatasch and of being a single mother in
Indonesia. An additional claim evident from herdarice but not raised by the applicant
directly, was her being harmed by persons seekmefuad for money for a failed attempt to
travel to Australia for work in part organised Imgthusband of the applicant. The Tribunal
has considered each of these claims under s.3h(2)(a

Australian citizen son

The applicant’s own evidence is that her main feaelated to whether her current husband
will allow the applicant to take her Australianizén son with her should she require to
return to Indonesia. Being separated from her Aliatr citizen son will cause her and the
son distress and hardship. The Tribunal is nosfsadi that the essential and significant
reason or reasons any harm the applicant may suéfeld be for her race, religion,
nationality, membership of a particular social graw political opinion. Therefore, the
applicant does not have a well-founded fear obssrharm for any convention related
reason. As such, if she returns to Indonesia tpécmt does not have a well-founded fear of
persecution now or in the reasonably foreseealleewn the basis of her being separated
from her Australian citizen son. The Tribunal adsépough that there are compassionate
issues regarding the distress and hardship thécappblnd her Australian citizen son are
likely to suffer if she and he are separated. Tdragassionate circumstances are discussed
further below.

Imputed rich person

The applicant claims she has to pay more than thesgause it is known she is married to a
Westerner and therefore it is imputed she is &te claimed she had to pay 10 times the
normal price for things such as her passport, amhentry taxes. She also claimed she had to
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pay extra when shopping at markets in Bali withlnesband. She claims she was isolated by
the people in her village that looked down on het Ber son, referring to him as the ‘village
Westerner’ and not accept him as an IndonesianTfibanal has considered these claims
individually and cumulatively. It is not satisfidglde harm claimed is at such a level as to
constitute serious harm. Therefore, the Tribunahissfied the applicant does not have a
well-founded fear of serious harm. As such, if siterns to Indonesia the applicant does not
have a well-founded fear of persecution now ohmreasonably foreseeable future on the
basis of her being imputed as a rich person dhetonarriage to a Westerner.

Sngle mother

The applicant claims as a single mother in Indangswill be hard for her to find work or to
make a living for herself and her Australian citizon. The Tribunal is not satisfied the harm
the applicant claims she would fear is serious h&ne provided details regarding this claim
in her original application, the departmental iniew and at the hearing. She stated in her
original application that the Indonesian authositieould in part not protect her because she
is a woman and a single mother. The applicantisndan relation to this issue are vague and
general. The delegate put to the applicant atritezview country information indicating the
number of single parent families there are estithtdebe in Indonesia and the number of
marriages there are estimated to be each yeadonésia between Indonesian nationals and
foreign nationals, indicating there is no real adethe applicant will suffer persecution due
to her being a single parent in Indonesia. Theulrdb is not satisfied there is sufficient
evidence before it to establish the applicant biffered in the past and or will suffer in the
future any harm due to her being a single mothémdonesia. Therefore, the applicant does
not have a well-founded fear of serious harm. Ashsif she returns to Indonesia the
applicant does not have a well-founded fear ofgarson now or in the reasonably
foreseeable future on the basis of her being desmgther.

Organiser of failed attempt to travel to Australia

During the departmental interview and at the hegtine applicant gave evidence of her and
her husband being involved in a failed attempt éydnd other women in her village to

travel by boat to Australia to work. She claimed gerson who organised this disappeared.
She too was a victim of being tricked by this pard®ecause her husband had been involved
in the organisation too, the other villagers fougfth her husband and her for refunds of
their money. She claimed that she reported hetséife police to avoid the villagers
continued fighting with her and the police. At thepartmental interview she claimed she
agreed to be placed into jail for 12 months agthlese told her it was for her own protection.
At the hearing she stated she was sent to pris@ndoyrt, after a very short trial. When
asked did the villagers continue to fight with laéout the refund of her money, the applicant
stated since her release from prison, no villagagstroubled her about a refund of their
money. On the basis of that evidence that she mgelofears any fighting between her and
the villagers regarding this issue, the Tribunadl§ there she has no subjective fear of
suffering harm and therefore there is no well-faeohfear the applicant has a real chance of
her suffering serious harm now or in the reasonlgseeable future on the basis of her
being imputed as an organiser of failed attemptateel to Australia.

The Tribunal has also considered the application26(2)(aa) to the applicant’s
circumstances.
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For the reasons below, the Tribunal considers pipiGant’s claims do not give rise to
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant’s being removed from Australia to Indaagthere is a real risk that she would
suffer significant harm.

The applicant has not claimed she would face amyieprivation of her life or the death
penalty, and the Tribunal is not satisfied thatehsre substantial grounds for believing that
there is a real risk that the applicant would sudignificant harm in either of these forms.

The Tribunal has considered the definitions ofttice”, “cruel or inhuman treatment or
punishment” and “degrading treatment or punishmang.5(1) of the Act. There is
insufficient evidence to satisfy the Tribunal tbatthe basis of the general claims of harm the
applicant has made, even considered on a cumuladisis, would involve the infliction of
severe pain or suffering, either physical or mergiath as to meet the definition of torture or
paragraph (a) of the definition of cruel or inhuntgeatment or punishment in s.5(1). Nor is
the Tribunal satisfied there is sufficient evidetive general harm that applicant has claimed
would be such as to meet paragraph (b) of the itiefirof cruel or inhuman treatment or
punishment in s.5(1) which refers to an act or siors by which “pain or suffering, whether
physical or mental, is intentionally inflicted orparson so long as, in all the circumstances,
the act or omission could reasonably be regardedugs$ or inhuman in nature”.

The Tribunal has considered whether the applicadisns of being discriminated against
due to her being imputed as a rich person harmdvowblve an act or omission that causes
extreme humiliation that is so unreasonable to riteetlefinition of degrading treatment or
punishment in s.5(1). The applicant claims shetbgsy extra for things, that she is looked
down upon and that she is isolated. The Tribunegjgts that the applicant may regard these
acts as humiliating or degrading as they involveldeing treated differently from others,
cause her increased expense and are sociallyimgptather. Considering these claims
individually and cumulatively, the Tribunal is redtisfied the harm the applicant claims to
fear would cause and would be intended to causeragthumiliation which is unreasonable.
The Tribunal is not satisfied that there are sutigtbgrounds for believing that as a
necessary consequence of the applicant being rehfov@a Australia to Indonesia there is a
real risk that the applicant would suffer significdarm in the nature of degrading treatment
or punishment.

For the reasons set out above, the Tribunal isatigfied the applicant’s claims give rise to
substantial grounds for believing that, as a neocgsand foreseeable consequence of the
applicant’s being removed from Australia to Indaadkere is a real risk that she would
suffer significant harm in the form of: arbitrargmravation of life; the death penalty being
carried out; torture; cruel or inhuman treatmenpanishment, or degrading treatment or
punishment. Therefore she does not satisfy thanegants of s.36(2)(aa).

Because of the findings above, it is unnecessarth®Tribunal to consider whether it is
reasonable for the applicant to relocate to anqgibdrof Indonesia where she could live
safely.

The applicant has raised the compassionate issuer @nd her Australian citizen son
suffering distress and hardship if she is to retarindonesia but her current husband does
not allow her Australian citizen son to travel talbnesia with her, causing them her and her
Australian citizen son to be separated. The apmiibas not requested the Tribunal to refer
her compassionate circumstances to the Ministezdosideration and his public interest
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powers. The Tribunal has determined not to refecbempassionate circumstances to the
Minister for exercise of his discretion under thublic interest powers, but notes the
applicant can still make an application to the Idier should she wish to avail herself of such
an application.

CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out in s.36(2)(a).

Having concluded that the applicant does not nteetdfugee criterion in s.36(2)(a), the
Tribunal has considered the alternative criteriros.B6(2)(aa). The Tribunal is not satisfied
that the applicant is a person to whom Australs pratection obligations under s.36(2)(aa).

There is no suggestion that the applicant satisfi@s§(2) on the basis of being a member of
the same family unit as a person who satisfieq8)@) or (aa) and who holds a protection
visa. Accordingly, the applicant does not satisfy triterion in s.36(2) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



