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Key facts

The Finnish Immigration Service had denied an Iraqi citizen A’s application for international protection
on 30.6.2014.

The Finnish Immigration Service and the Administrative Court have accepted A’s testimony regarding
his service in Saddam Hussein’s Military Intelligence Division and that he was a supporter of the Ba’ath
Party. A had worked in Diplomatic Security for three years, as an interpreter at interrogations for six
months and as guard and in transportation for three years. Later on, A had protected the officials of the
Ba’ath Party and participated in the war against the coalition led by the United States.

The Finnish Immigration Service and the Administrative Court considered that A had a well-founded
fear of persecution pursuant to the reasons outlined in Section 87 (1) of the Aliens Act. The Finnish
Immigration Service and the Administrative Court had, however, considered that there were serious
reasons for considering that he had committed acts pursuant to Section 87 (2) of the Aliens Act, and
therefore he was not granted asylum. Under these circumstances, it was necessary to assess whether it
was demonstrated that the preconditions for exclusion, as laid down in Section 87 (2) of the Aliens Act,
were fulfilled in this case.




Key considerations of the court

The Supreme Administrative Court stated that, in the case, it had not been claimed that A had committed
any act as referred to in Article 87(2) of the Aliens Act, but the question is whether there are serious
reasons to consider that A had committed such an act. The Supreme Administrative Court stated that a
mere suspicion or speculation is not sufficient to exceed the threshold in the presentation of evidence,
but instead, the authorities must demonstrate that there are reasonable or serious grounds to suspect that
the person has committed an act referred to in Section 87 (2) of the Aliens Act.

According to the decision of the Finnish Immigration Service, it is generally known that crimes against
humanity were committed during the administration of the previous regime (1979-2003). Referring to
the country of origin information, the Finnish Immigration Service states that it is unlikely that A would
not have been involved in arrests, detentions or tortures or that his actions would have not led to civilian
victims, considering his position and job functions. The decision is based on a common evaluation
without a specific analysis on the organization of the Ba’ath Party and a reflection of A’s position in it.
Even though A was a member of the Ba’ath Party during the previous regime and worked in the Military
Intelligence Division, it does not in itself give rise to serious reasons to consider that A has also
committed crimes against humanity. According to the publicly available sources, there were almost four
(4) million members in the Ba’ath Party at the end of 2002, supporters included, of which a large
number was at a lower level in the party’s hierarchy (see for example Joseph Sassoon, Saddam
Hussein’s Ba‘ath Party, Inside an Authoritarian Regime, Cambridge University Press, 2012, pp. 45-53
and 286). Also, no precise assessment was made on the facts in order to determine whether there were
serious reasons to consider that A is personally responsible of any of the acts referred to in Section 87,
Subparagraphs 1, 2 or 3 of the Aliens Act.

Referring to and agreeing with UNHCR, UK Home Office and the Court of Justice of the European
Union and different national courts, The Supreme Administrative Court states, that exclusion clauses
must be interpreted restrictively and that their application always requires the authorities to establish that
the exclusion ground can be applied to the individual in question. The authorities’ view that it is
unlikely, considering A’s position and service in the Military Intelligence Division for eleven years, that
the person had not perpetrated acts that are laid down in the exclusion clause, was not sufficient to apply
the exclusion clause. Particularly, the application of the exclusion clause was not sufficient when taking
into consideration inter alia that it had been established that A had been in a relatively low position in the
hierarchy of the Ba’ath Party that was governing Iraq as well as in the Military Intelligence Division. A
had denied committing acts as laid down in Section 87, Paragraph 2, Subparagraphs 1, 2 or 3 of the
Aliens Act, and the Finnish Immigration Service had not demonstrated that there were serious reasons to
consider that A had committed any of the acts mentioned in this provision.

The Supreme Administrative Court considers that it was not established there would be serious reasons
to consider that A had committed acts referred to in Section 87 (2) of the Aliens Act and Article 1 F of
the 1951 Convention.

Based on the above-mentioned reasons, the decisions of the Finnish Immigration Service and the
Administrative Court must be revoked in relation to the application of the exclusion clause and the case
must be referred back to the Finnish Immigration Service for new consideration.

Disclaimer: This is an unofficial translation, prepared by UNHCR. UNHCR shall not be held
responsible or liable for any misuse of the unofficial translation. Users are advised to consult the
original language version or obtain an official translation when formally referencing the case or
qguoting from it in a language other than the original.
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