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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant who claims to be a citizen of Djibpapplied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as this
information may identify the applicant] October 201

The delegate refused to grant the visa [in] Jul/Z@nd the applicant applied to the Tribunal
for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdreariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person in reispEawhom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person in respect of whom Ausdralas protection obligations under s.36(2)
and that person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia in respect of whore tinister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person in respect of whAostralia has protection obligations is to
be assessed upon the facts as they exist wherdtigah is made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia in
respect of whom the Minister is satisfied Austrélas protection obligations because the
Minister has substantial grounds for believing tlaata necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degrathegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesthby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Nomination letter signed by [Mr A]

On the overseas Tourist Visa file there is a ldttertificat administratif”) in French signed
by [Mr A] and dated [in] June 2011, nominating [dyeplicant] for [a course] in Australia.

Statutory declaration of [a date in] October 2011

The applicant applied for a Protection Visa [injt@mer 2011. Together with his application
he submitted a lengthy statutory declaration, dftezlprevious day in] October 2011,
setting out his claims in relation to a well-fouddear of persecution if he were to return to
Djibouti. The applicant said that he is a membeahefMovement for Democratic Renewal
and Development (MRD) opposition party. The applicsaid he was born in [Town 1] in the
south of Djibouti. [A relative] was assassinatedlhosy authorities because of his active
support of the MRD. The applicant's wife and [cteld] moved from [Town 1] to [Village 2]
because they feared for their safety after ageats the Documentation and Security
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Department (Service de Documentation eSérurité or SDS in French) visited the house to
guestion the applicant's wife.

The applicant provided a brief political historytbe country and his own interest in politics
and support for the opposition MRD, previously kmoas the Democratic Renewal Party
(PRD). [Information regarding the applicant’'s edisraand early contact with the MRD
deleted: s.431(2)]. Despite trying to get a [goweent job], it was not until [2007] that the
applicant managed to do so. He was worried abopta@ment prospects and for that reason
did not join the MRD [until] 2008. In April 2008 heet [name deleted: s.431(2)], [a senior
member] of the Djibouti City wing of the MRD.

In July 2008, President Guelleh banned the MRDcé&then MRD members including the
applicant started meeting in secret. In early 201® applicant was “first assigned a specific
role in the MRD". He became head of [District 3].this role he was responsible for
[managing] MRD members and he was also engageztmiting new members and
supporters.

In April 2010, President Guelleh changed the Ctutstin to enable him to stay on as
president. Mass protests were held across the goaimd many protesters were imprisoned in
the Gabod and Nagad gaols. The applicant did riféarsany harm at that time. In January
2011 students began protesting about the poortywdluniversity education in Djibouti. In
the wake of the Arab Spring people in Djibouti wargpired to begin protesting against
President Guelleh. The MRD in collaboration withetopposition parties planned a large-
scale demonstration for 18 February 2011. The eppiiwas in charge of "agitating"” the
people of [District 3]. The demonstration officiabegan around 2 pm and by 4 pm people
started to walk towards Hassam Guelleh StadiunthByime the applicant reached the
stadium there were about 40,000 people gatheree.tAeabout 6 pm security forces
surrounded the area and soon afterwards attacketkthonstrators. The applicant tried to
escape and ran towards [District 3], but eventuadiyvas caught, thrown into the back of a
truck and driven to Nagad police station/prison.t@mway to Nagad [details of injuries
deleted: s.431(2)]] in a violent assault.

At Nagad the applicant was assaulted again andteeigh he sought help for his [injury]

he was ignored until about 3am when he was firsgdgn by a doctor. The prison doctor said
he needed to be taken to hospital where he wadtadnaind remained for a week under
police guard. While in hospital the applicant wagsfioned three times by police. The
applicant was accused of being an MRD member bdehed everything. After a week he
was taken back to Nagad prison and put back isdah®e overcrowded and filthy cell. While

in prison the applicant was interrogated 3 moreeinand assaulted, albeit not very seriously,
because of his [injury].

[In] February 2011, the applicant, together witloath100 prisoners were taken to court. The
presiding judge ordered the release of about AZbpeirs, including the applicant, for lack of
evidence against them. Instead of being releasgdwiere taken back to Nagad prison.
About three days later they were told that the Btem of Justice had appointed a new judge
to hear the case. However, the applicant’s casenataeheard and he was released [in]
March 2011. Prior to his release the applicant giasn a verbal warning not to continue his
involvement with the MRD and in addition he wascfedt to sign a document to abide by a
number of conditions. In his statutory declaratitr@ applicant expressed his belief that he
was released because of his [injury] and becawse thas no sufficient evidence to prove
that he was a member of the MRD.
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The applicant felt that he had "escaped hell". &then, and until now, he has been having
difficulty sleeping and suffering from flashbacKk$e applicant was too afraid to continue his
political activities. He knew that he had to le®jéouti and he kept a low profile. [In] May
2011, the applicant discovered that there was @orbgnity to go to Australia for [a course].
While he was petrified that the government woutipgtim because of his membership of the
MRD, the [ministry head] was not familiar with thsstory. The applicant applied for the
[course] and was nominated to attend. He arrivedustralia [in] July 2011. After his arrival
in Australia, the applicant contacted his wife ahé advised him that SDS officers had
visited the house and she was going to leave Diiloity because she feared for her and the
children’s safety. About two weeks later the apitcspoke with his friend [name deleted:
S.431(2)], told him that his wife had already Bftbouti city and his father had left the
country and gone to [Country 4].

By cover letter dated [in] November 2011 the appilits representatives submitted two
medical reports. The first one, dated [in] Octob@t 1, was from [Dr B]. The report stated
that there were "heterogeneous bone changes” amtktece of previous surgery”, “likely to
be related to previous trauma” The second oneddfitd November, was from [Dr C], a
general practitioner. According to the report thelecant's "[injury] status would be entirely
consistent with major trauma to his joint, resugtin bone fracture as well soft tissue damage
as described in his statement.” The report addadthie applicant was suffering from post-
traumatic stress disorder.

Departmental interview

The applicant was interviewed by a delegate oMiraster for Immigration and Citizenship
[in] November 2011.

The applicant said he was married with [childrehpveurrently live in [Town 1]; he then
corrected himself and said they were living in [&je 2]. The applicant said he was
[vocation deleted: s.431(2)] who since [2007] hadrbworking [for a government
department].

The applicant said that he came to Australia toglete a [course]. [Information regarding
the application process deleted: s.431(2)].

The applicant said that he was seeking protectidkuistralia because he feared persecution
as a member of the political party MRD. “The diotat whose name the applicant did not
mention, had banned the MRD in 2008 because ith®asming too powerful. Under the
Constitution, the President was not to serve muaa two terms. However, he changed the
Constitution to stay as president for life. As sulethere was an uprising which the President
crushed. If the applicant returned to Djibouti,vineuld be at risk.

The applicant said he was living in a place ca]l@dtrict 3] and he was in charge of all
opposition activities in that area.

The applicant talked at length about the problehi3jibouti under the “dictatorship” of
President Ismail Omar Guelleh and the aspiratidniseopeople of Djibouti and the MRD
opposition.

The applicant was asked a series of questions dmutvolvement with the MRD. He said
he joined the party [in] 2008. Prior to that daiece 1999, he had been following the MRD’s
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activities without joining the party. By 2008 he s\gatisfied that he should join and help
overthrow “the dictator”.

When asked, the applicant said the MRD had preilydaesen known as the PRD; and it had
been banned on 9 July 2008.

The applicant said his [details of injury deletedt31(2)] and he was “thrown in gaol” [in]
February 2011. The applicant was asked [for furtietails of the injury]. The applicant said
it was [details of injury deleted: s.431(2)] and hepresentative handed up a medical report
confirming that. The applicant said he was detainddagad and regularly beaten. He was
arrested [in] February and released [in] March 20T applicant initially said about “300
[people] were there”, but then clarified that thias the total number of people “collected”
from different areas on that day. He was detainelgroup of about 30 people and the
number of people in his gaol cell was about 20.

The applicant said he was arrested at his houtse,@rticipating in a demonstration, and
beaten all the way to the gaol. It was during #ssault that his [injury was sustained]. He did
not receive medical treatment until 3am that nighie next day he [received] proper
treatment. He was in hospital for a week. The appli's representative intervened at this
point and asked the interpreter to make sure leegréted everything correctly. She alluded
to the statement that the applicant had been adesthis house, rather than his
neighbourhood, as a potential interpreting error.

On [a date in] February 2011 he had been takenud and charged with being an organiser.
He was charged in relation to the events that fda&e on 18 February, e.g., the burning of
cars. The applicant was asked to clarify exactlatte was charged with. He said that
people against whom the authorities had evidence alearged; there was no evidence
against him. The applicant said his [injury] wagdewnce of his arrest and mistreatment. He
had no other proof.

The applicant did not describe any other speaifstances of past persecution.

The applicant was asked how it was possible foembrer of a banned opposition group to
be employed by a government department. The applézad he went back in May and
remained there until June 2011, and during thabgdre was “on and off” and “in and out of
hospital”.

When he was asked how he was allowed to traveidsutd Djibouti, the applicant said he
had signed an undertaking not to engage in anygawtgrnment political activities.

After a break, the applicant said he could not gtewany proof of his detention and
mistreatment because the authorities operateddeuitise legal framework. Secondly, the
authorities had no proof of his involvement witle MRD. Thirdly, after coming to Australia
the applicant was informed by his wife that theusiég services visited his home. His family
left their home and moved to another area. Hisefalgft the country and moved to [Country
4], because he did not want to be visited by tloeisy services. Fourthly, the day before the
interview the applicant was in contact with the MRRder in Belgium and was told that the
MRD leader in Djibouti had been re-arrested (afi@ng released on 19 June) on 16
September. Others were arrested as well. Somesgatenced to one year in prison and on 4
and 5 October they started a hunger strike.
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The [applicant’s representative], made oral subimiss She submitted that the applicant
feared serious harm for reasons of his politicahiop against the Djibouti government and
pro-opposition (MRD) support as well as for reasohsiembership of a particular social
group — the MRD. [The representative] referrechidlleged harm suffered by the applicant
in the past and the harm suffered by other memifdrss family such as the death of [a
relative] who was killed by the authorities in 20@&cause of his involvement with the MRD.

[The representative] referred to a Human RightsdWagport from April 2011 and an
Immigration and Refugee Board of Canada’s repaeadia9 November 2010 as
corroborative of his claims. She noted that a mafiir the applicant departed Djibouti, the
authorities visited his house and asked his wifg fihad not returned to Djibouti.

She made submissions in relation to the reasons ddspite his involvement with the MRD,
the applicant continued to be employed by the gowent, managed to travel outside of
Djibouti without any problems and was selectedridartake a course in Australia. [The
representative] pointed out that the Conventiohisea prospective one and the relevant
guestion the delegate needs to ask is whetheipgleant will be at risk of persecution in the
future. While she conceded that the applicant larpressed his anti-government political
opinion after signing an undertaking not to dorsayertheless this occurred because he was
forced into that position by the authorities whoarcerated him, mistreated him and [caused
him injuryl].

[In] July 2012, a delegate of the Minister refusieel application on the basis that the
applicant was not a person in relation to whom #alist had protection obligations.

Tribunal review
[In] July 2012, the applicant applied for reviewtbé delegate’s decision.

The Tribunal invited the applicant to appear betbeeTribunal [in] September 2012. In the
hearing invitation, the Tribunal foreshadowed thatould seek to contact Mr Daher Ahmed
Farah, said to be the Chairperson of the MRD aseédba Brussels, Belgium. It asked the
applicant to provide contact details for Mr Far@he Tribunal received the Response to
Hearing Invitation on [a date in] September 2012e Response named Mr Farah as a
witness from whom the Tribunal should obtain evikerit said that “Mr Farah is the
chairman of the MRD. He knows that | am a membehefMRD, that | was targeted by the
authorities and that | fled to Australia. He casoaalk about the mistreatment of MRD
members in Djibouti.”

Statutory declaration of [a date in] September 2012

[In] September 2012, the Tribunal received a sectaulitory declaration by the applicant,
dated [in] September 2012. In that statutory detian the applicant sought to explain the
reasons why he disagreed with the delegate’s deci$he applicant stated that he was able
to renew his passport, retain a job with the goment and leave for Australia, because
initially the authorities did not know about hissalvement with the MRD. Later on, in May
2011 (when the applicant returned to work afterdeitention and medical treatment) the
[department] where the applicant was employed waa %tate of flux”.

[Employment information deleted: s.431(2)]. It vithanks to [Mr A] that the applicant
managed to obtain a visa to Australia.



52.

53.

54.

55.

56.

S7.

The applicant explained that the communication nenbetween various security
organisations and government departments in Djibeerte “primitive and ineffective”.
There is no central security database. The immaratfficials at the airport would have had
no way of knowing that the applicant had been sttgpleof being involved with the MRD.

The statutory declaration advised that the applibad received information that he had been
fired from his job in his absence from the counémyd that his mother, wife and children had
moved to [Town 1] and his father had been travglbetween [Country 4] and Djibouti.

According to the statutory declaration the politisiguation in Djibouti had "continued to
deteriorate for MRD members" and President Guéighbeen engaged in a crackdown on
the opposition. The applicant also reiterated &g of persecution if he were to return to
Djibouti for reasons of his political opinion an&mbership of the MRD.

DFAT advice

[In] August 2012, the RRT made a request to DFAKjrgg if the diplomatic post in Brussels
could confirm the following:

. Whether Djibouti's Movement for Democratic Rene(dRD) has a presence in
Belgium.

. Whether Mr Daher Ahmed Farah in particular reside8elgium, and whether he is the
author of the letter provided by the applicant ®RT attached a copy of the letter).

. Whether Mr Farah is happy to receive further comication from the RRT in relation
to the applicant.

[In] September 2012, the RRT received the followiegponse:

* Dijibouti's Movement for Democratic Renewal and Demagy (MRD) has a presence in
Belgium. The Belgian chapter of the MRD is headg@ lscommittee based in Kortrijk
(Courtrai).

 Mr Daher Ahmed Farah resides in Belgium. He halstedjthe copy of the attached letter
and confirms that he is its author and signatory.

* Mr Farah is happy to receive further communicafrom the RRT in relation to the
applicant. His contact details are as follows:

[Email and telephone deleted: s.431(2)].
Letter of support from “Djibouti Community in Ausha”

On the day of the Tribunal hearing, the Tribunakieed a letter of support from [a senior
office bearer] of Djibouti Community. The letteattd that the “Djibouti community in
Australia” supported the case of the applicant wilbbe at high risk of torture,
imprisonment or death if he went back to Djibotitie letter did not specify why the
applicant would be persecuted, except to say theds by reason of his "political activities".
The letter asserted that the risk has now beerhtezigd by virtue of the fact that the
applicant has been away from Djibouti for over aryand he would be considered to have
"run away from the country”.
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Tribunal hearing

Theapplicant appeared before the Tribunal [in] SepEn@012 to give evidence and present
arguments. The Tribunal also received oral evidérosa Mr Daher Farah in Brussels,
Belgium.The Tribunal hearing was conducted with the asstgt@f an interpreter in the
Somali and English languages. Mr Farah providedenge in French and the Tribunal
utilised the services of an interpreter in the Ereand English languages in relation to his
evidence.

The applicant was represented in relation to thiveby his [migration agent].

At the commencement of the hearing the Tribunaéddke applicant if he considered
himself fit to give evidence in light of the matdrprovided by him that he suffers from post-
traumatic stress disorder. He said he was capélgieiog evidence.

The Tribunal asked the applicant about his fanilgt eecent contact he had had with them.
The applicant advised that he had last spoken higthvife about a week after "last Islamic
celebration”, by which the applicant later cladfiee meant about a week after Eid el Fitr.
The applicant's wife, his [children], and his mathi live in [Town 1]. They went for their
own safety. First, they went to an even smallecglay the name of [Village 2], but then to
[Town 1].

They had left Djibouti City after the authoritieachcome to the applicant’s house to find out
where he was. During Eid El Fitr the applicantth&a went from [Country 4] to [Town 1].
The applicant was not sure if he subsequentlymetlito [Country 4]. One of the benefits of
living in [Town 1] — where the rest of the familyea— is that it is near the [Country 4] border
as well as far from the capital Djibouti City.

The Tribunal asked the applicant questions abautt@mbership of the MRD. He said he
had joined the MRD [in] 2008. When asked aboutrd@sons why he joined, he claimed that
the MRD is a youth party. He had been a suppostarb he joined. He wanted to play a role
in ending the dictatorship.

The applicant stated that he met Mr Farah, the NiE&der, only once. The two had not been
in “direct contact” while the applicant was stitl Djibouti, because Mr Farah’s telephone and
internet were being tapped. The Tribunal soughtfrdation in case the applicant was

making asur placeclaim that he is communications with Mr Farah vebrrean that he is

now known to the authorities and would be at rigkdason of his association with Mr Farah.
The Tribunal asked the applicant to clarify whanieant and the applicant explained that the
Djibouti authorities might intercept phone callsighoriginate from Djibouti but not from
Australia.

The applicant also said that he had exchanged mvaiayls with Mr Farah.

The Tribunal invited the applicant to describeihimlvement with the MRD. He said soon
after he joined [in] 2008, the party was bannednfiaperating within Djibouti. The applicant
was not assigned a specific role or position ingtey until 2010 when the President of
Djibouti decided to have the Constitution changedrder to be elected for a third term.

! The Tribunal notes that in 2012 Eid el Fitr fafl 89 August 2012:
http://www.timeanddate.com/holidays/australia/didita
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Around that time, he was “appointed to talk to peeple” in the small suburb of [District 3]
in Djibouti City. The activities were mainly donetind the scenes, clandestinely.

The applicant’s evidence in relation to his roleha party during the period was initially
vague. He referred to talking to people in smadlugs, talking to students who were angry at
the government or workers who had been dismissed fheir jobs. However, when the
Tribunal asked the applicant to name the five mesmbethe MRD who operated under him
in [District 3] he did so without any hesitatiorhd five [members] were [names deleted:
s.431(2)]. The applicant told the Tribunal how fregtly he would meet the other party
members in [District 3] and he was able to stagdr thccupations without having to pause
and think about it.

The Tribunal asked the applicant whether withintfeD he had to report to someone
higher up about his activities. The applicant conéd that he would [liaise] with someone.
His name was [Mr D].

The Tribunal asked the applicant to recount thenesven] February 2011, which led to his
arrest. The applicant said that the intention efdpposition groups was not to leave the area
where they were all going to gather unless and tirgigovernment was forced out of office
or resigned. The demonstration was to start atédasgenue at 2pm and move to Hassam
Gouled Stadium by 4pm. The Tribunal asked the apptiat what time the government was
expecting that the demonstration would finish. &peplicant replied that it was 6 pm.

The Tribunal asked what happened after 6pm. Thécapp said the whole area was
surrounded by security personnel from various gavent agencies. It was announced that
demonstrators had to leave immediately. They starseng tear gas and rubber bullets.
About 7pm, the influence that the organisers hatherpeople was very limited because of
the pressure from the security forces to dispéteeple were escaping into the suburbs and
soldiers were chasing them through the night. Thgescountry was in chaos, with
protestors burning tyres, throwing stones and iinghivith the security forces.

The applicant said that he was arrested in thetsiehe was fleeing towards [District 3]. He
was picked up in a large truck. The security folidestified him as someone who had been
at the demonstration because he was going awaytfrerplace of the rally and was short of
breath and appeared to have been running.

The people who arrested him were the national eoli¢hile he was trying to climb onto the
truck, he was pushed from behind. [He] hit the baicthe truck and was seriously injured.
The detainees were taken to a prison called N&gadhe way they were “beaten and
tortured”; later, the applicant clarified that tingury [sustained] was from the initial impact
when he was getting onto the truck, rather thambaeqguent assault.

The Tribunal asked about the precise location ajadaPrison and advised the applicant that
the country information in relation to it was cadictory with four sources giving four
different locations. He said it was only about 1 kom the city and near the airport. It was
on the road to Somalia.

The Tribunal asked how long the trip to Nagad leken. The applicant replied that if the
truck had been going directly it would have takbowt 30 minutes, but it took about 2 hours
because the truck stopped and other people wesstedralong the way. The applicant said
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that the truck was big enough to accommodate ®¥@n 100 people but there were only
about 30 people in it with the applicant.

The applicant explained that Nagad was not a pisra detention centre for illegal
migrants. The applicant estimated that [in] Febyuwatotal of about 80 or 90 people were
arrested and taken to Nagad. He could only defyngdenfirm that the group he was arrested
with consisted of about 30 people. Nagad was besegl as a prison, because the main
Djibouti prison, Gabode, was full. Gabode couldammodate about 500 people but people
had told the applicant that after the arrestsHepruary there were about 750 people there.
The applicant clarified that many of the 750 peapteild have been imprisoned at Gabode
prior to [February] 2011.

The Tribunal asked the applicant how the autharitieew that he was an MRD member if
some 40,000 people attended the demonstrationaidel8,000 was an estimate and then
said things which were not relevant to the quesdisked. The Tribunal had to rephrase the
guestion. He said he had been taking part in tharosation of the demonstration, he had a
loudspeaker and a car and there were “many wayscthédd have known” that he was one of
the organisers.

The Tribunal asked about Mr Abib Ali Doualeh inatbn to whom the applicant submitted a
short article stating that Mr Doualeh, had beeested in June 2012, released and rearrested
[in] August 2012. He had been tortured in deteniod "thrown in to the Gabode Prison”

The applicant said that [information deleted: s(23] and Mr Doualeh was [in charge] of
another group or “cell” in the same way that thpl@ant was in charge of [members] in
[District 3]. Initially, after the demonstratiom]i February 2001 he had not been caught. He
was caught in June 2012, released, then arrestsdmaore in August 2012.

Evidence from Mr Daher Farah

The Tribunal contacted the witness, Mr Daher Ahrrarhh on [telephone number deleted:
s.431(2)] and took evidence with the assistanaekrench interpreter. The Tribunal
confirmed Mr Farah’s identity. Mr Farah spoke pasately and at some length about the
MRD and his own role in that Party. He was quiteygr of his achievements as a political
leader endeavouring to defend the democratic rightise people of Djibouti. He explained
that he was one of the founding members of the MR2992, some 20 years ago. The party
was originally called the PRD.

Soon after the first president of the party, Mohdrdgama Elabe died in 1996, the party was
declared illegal. The majority of the members ttesighe regime. Mr Farah was elected
president in 1997. After that he was imprisonedeveral occasions. Through their
resistance struggle, the MRD members managed ® thawarty made legal again in 2002
in the wake of the deal struck between Presideril&uand the armed opposition FRUD
(Front for the Restoration of Unity and Democracy).

Mr Farah went to Belgium in 2004 because he fetratithe authorities may assassinate
him. He was a very determined individual and whenuse of imprisonment, violence and
everything else they had in their power did notkuor stop him, they wanted to kill him.

The Tribunal invited Mr Farah to explain how he ke applicant. He said Mr Farah
belonged to the “Djibouti youth” and because Mrdfawas still the youngest of the Djibouti
party leaders, he was particularly interested ungppeople; he did all within his power to
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attract young members. He first met the applicafyear deleted: s.431(3)], when he was
still in Djibouti.

The Tribunal asked what the role of the applicaas wm the MRD. Mr Farah said he had
been informed that the applicant was in charg@éefDistrict 3] “branch” of the Party. The
role of the “managers” of these small local growpas to diffuse information, to mobilise
people, and to ensure proper communication betwedinary members and the party
leadership. In Mr Farah’s opinion, it was thanksh® work of people such as the applicant
that the Party was able to organise rallies anghgeple mobilised.

The Tribunal asked how many people the applicantidvbave been in charge of in [District
3]. Mr Farah said he was not sure of the exact raurhbt there were [number deleted:
s.431(2)], some of them members and some of th@mosters.

The Tribunal asked Mr Farah to name the seniorgpensthin the MRD with who would
have been the applicant’s point of contact or tomthe would have had to report. Mr Farah
said it would have been [Mr D].

The Tribunal put to Mr Farah that the applicant peavided the Tribunal with an article
about an MRD person who had recently been arrestécisked Mr Farah to name this
person if he could. Mr Farah said that many pebpbtbeen arrested but near [District 3] Mr
Abib Ali Doualeh had been arrested. He added tisabWwn [brother], journalist and human
rights defender, had been [imprisoned].

The Tribunal asked Mr Farah, who had written ietéer provided to the Tribunal that he
knew of the applicant’s arrest, how he possessacktiowledge. Mr Farah said that
whenever an MRD member gets arrested, party lepdasson the names to him (Mr Farah).
He had learnt of the applicant’s arrest a few ddiex a lot of people were arrested in
February 2011.

Mr Farah was asked if he knew the place where ppécant had been detained. He replied
that it was a place in Nagad. In response to atiquefsom the Tribunal he said he thought
that the applicant was released “a few days latedybe [a date in] February 2011. Finally,
Mr Farah was asked about the injuries that theiegopt sustained. He said he had been
informed that the applicant had [details of injdeleted: s.431(2)] and suffered other
injuries.

Mr Farah expressed the view that the applicafig ifvere to return to Djibouti, would be at
great risk because the authorities do not like |gelgaving and seeking asylum elsewhere. In
addition, he would be at risk as a member of theDyVi& someone who is against “the
dictator’'s” (President Guelleh’s) methods. The adtles punish people such as the applicant
in order to deter others from speaking out. Thédmal thanked the witness for his evidence
and ended the call.

Further evidence from the applicant

The Tribunal advised the applicant that Mr Faravilence was not consistent with the
applicant’s only in relation to the number of peofile applicant claimed to have been in
charge of in [District 3]. Mr Farah had referreddetails deleted: s.431(2)]. The Tribunal
noted that this was not a major issue and that Malrmay be overestimating the strength of
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the Party. The applicant said that Mr Farah, adeadexile, had left Djibouti almost 10
years ago and could not know all the details oftwies going on the ground in the country.

The applicant was asked but did not know the nainieegudge before whom he appeared
[in] February 2011; he pointed out that these evbat taken place more than a year ago.

The Tribunal asked about the fate of the other |ge@po had been arrested together with the
applicant and detained at Nagad. The applicanteetthat the President released most
people because he wanted people to vote for hitmeithen upcoming elections in March
2011. He did keep senior opposition leaders untieJ2011. Later on in June some people
were released on Independence Day.

The Tribunal asked the applicant about the perdom mominated him for the course in
Australia. The applicant had previously provided tlame [Mr A]. The Tribunal put to the
applicant that it had seen a document on an ovedsgaartmental file, which showed that
[Mr A] was not the full name of this person; he leatbther name. The applicant said he did
not know. When the Tribunal said the person’siaiine, according to the document, was
[name deleted: s.431(2)], the applicant said heerebered, after the name was mentioned,
he then smiled and explained that lately he hadiedorgetful.

The Tribunal asked what [Mr A]'s current positioasv[Details deleted: s.431(2)].

In response to a question from the Tribunal thdiegmt said that he did not believe that [Mr
A] would have problems with the authorities for mgyassisted the applicant to leave the
country because the applicant's personal connetifivir A] was not generally known at
that place of employment.

The Tribunal briefly returned to the topic of thegpéicant's detention and asked why he had
been kept in hospital for an entire week for [Inisiiy]. The applicant explained that the
technology used to determine the extent of thaynjuas old and not very good so
diagnosing the injury took a long time. He furtlaevised that he had [surgery] after his
release from detention.

The Tribunal asked the applicant what he thoughtlvbappen to him if he went back to
Djibouti. He said it was the equivalent of travadjiback to the country with a “shroud or
death cloth”, that is, he would be killed. He saidile he had been released in 2011 he was
under “continuing investigation” Further, he [trded to Australia to study] and now he had
sought protection. He knew that he was in dangeaudrse of the authorities’ visits to his
house and the fact that after he left the coutis/job was “cancelled” immediately.

Country information
Djibouti

Djibouti is a republic with a strong elected presidand a weak legislature. In April 2010
parliament amended the Constitution to allow Pessidsmail Omar Guelleh to stay on as
president for a third term. He won the electionsl loe 8 April 2010 with 80 per cent of the
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vote. One of two opposition coalitions had boyabttee election until early April; the other
coalition did not participate in the electidn.

Demonstration and crack down on 18 February 2011

Several sources report on the demonstration whashheld in Djibouti City on 18 February
2011. According to the US State Department Repofioman Rights Practicés:

On February 18, demonstrators gathered initialhenarea of Avenue Nasser, outside the
city center of Djibouti City, and then marched taddan Gouled Stadium, where the crowd
grew to approximately 3,000 persons. Participdstsried to opposition speeches calling for
President Guelleh to abandon plans for a third &mohcriticizing the country’s 60 percent
unemployment rate, high cost of staple foods, anll bf affordable housing. Most
participants departed the stadium before the 6:00 permit deadline imposed by the
Ministry of the Interior; however, several hundredhaining young demonstrators began
throwing rocks, overturning vehicles, and burnimgst Security forces responded with tear
gas and rubber bullets, killing one demonstratakiajuring numerous others.

Estimates vary for the number of people arresteoshgwand after the 18 February 2011
protest. The above mentioned US State DepartmemirRstates that the estimated number
of arrestees ranges from 80 to 200. A Human Rigtdsch repof, refers to 80 people being
arrested. According to Freedom House, ‘at least i@6ple were arrestedA French
language report by the Association for the RespteEtuman Rights in Djibouti claimed that
more than 200 protesters were imprisohédrol News$ quotes a Dijiboutian human rights
group stating that ‘more than 300 persons’ weresaed”® The same article notes that people
were arrested during the 18 February protestsiriguhe night’, and at their homes.

In relation to the release of detainees arrestetBaand 19 February 2011, the country
information is contradictory. Human Right Watchedpd that some 80 people were brought
before a court on 27 February 2011. A judge orddredelease of 40 people. Instead of
them being released, the Justice Minister replétegudge who promptly convicted and
sentenced to terms of imprisonment 25 people.ribtsclear from the report what happened
to the remaining 5%° The Observatory for the Protection of Human Rigafenders Annual
Report 2011 states that 39 people were releasédvay and 45 people were still in

2 United States Department of State 202@untry Reports on Human Rights Practices for 20 Tijibouti, 24
May, <http://www.state.gov/j/drl/rls/hrrpt/humanrightspindex.htm?dlid=1861990Accessed 18 September
2012.

% United States Department of State 202@untry Reports on Human Rights Practices for 20 Tijibouti, 24
May, Section 1(a) kttp://www.state.gov/j/drl/rIs/hrrpt/humanrightsmpindex.htm?dlid=186130Accessed
18 September 2012.

* Accessed ahttp://wwwhrw.org/news/2011/04/04/djibouti-allow-aeeful-protest®n 25 September 2012.
® Freedom House 201Ereedom in the World — Djiboyti7 August
<http://www.freedomhouse.org/report/freedom-world/2@ljibout> Accessed 18 September 2012.

® ‘Occupation pacifique de I'ambassade de DjiboiReaceful occupation of the Embassy of DjiboRf)L1,
Alliance Republic Developmeri4 February hkttp://www.ard-
djibouti.org/Edition%20En%20Ligne%20Fevrier%202G&dhmaire.htn# Accessed 18 September 2012

" The report by the Djiboutian human rights groupldaot be locatedAfrol Newsis an independent
multilingual news agency covering news from theiden continent. The news agency is based in Norway.
8 ‘Mass arrests stopped further Djibouti protestsl 2, Afrol News 27 February
<http://www.afrol.com/articles/37449Accessed 17 September 2012.

® ‘Mass arrests stopped further Djibouti protestsl 2, Afrol News 27 February
<http://lwww.afrol.com/articles/37449Accessed 17 September 2012.

19“Djibouti: Allow Peaceful ProtestsHuman Rights Watch April 2011, accessed at
http://www.hrw.org/news/2011/04/04/djibouti-alloveg@ceful-protesten 25 September 2012.
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detention at the end of April 2011. It is possithiat this is a typographical error and it should
have referred to March instead of MayAccording to a report (in French) the judge, who
ordered the release of prisoners on 27 February Sealeiman Cheick Mous$a.

Nagad

No reports were found that provide the number oigbedetained at Nagad prison; however
reports indicate that people arrested after theept® were detained at Nagad prison, as well
as Gabode prisokomaliland Pressommented that the prisons were full of arrested
protesters:

The detainees were crammed into squalid cellseoptilice, gendarmerie and
elsewhere. Police, gendarmerie, the center’s adtraive detention Nagad and other
prisons were filled with detained demonstrafdrs.

A French language report by the Association forRlespect of Human Rights in Djibouti
claimed that Nagad detention centre was ‘stuffethédorim™® Other reports estimate that the
number of people detained at Gabode prison washmtlyeen 20 and 38.

The Tribunal has found no definitive informatiomgaeding the exact location of the National
Police Detention Center in Nagad (also known as\thgad Detention Center); the Centre
could not be located using online map servicesr&suprovide differing information
regarding the location of the centre:

. A 2011 French language report by the World OrgaioisaAgainst Torture asserts that
the detention centre at Nagad is five kilometrestthe city of Djibouti:®

. A 2008 leaked diplomatic cable published on Wilkieaotes that the ‘National Police
Detention Center at Nagad [is] located in the @hpapproximately 2 miles south from
U.S. Naval Base Camp Lemoni€rThe report also claims that ‘the Nagad Detention

M accessed dittp://www.unhcr.org/refworld/docid/4ea7a84a2.htadcessed on 10 September 2012.
12«pjibouti: Elections présidentielles tronquéeB1DH, 7 April 2011,accessed http://www.fidh.org/Djibouti-
Elections-presidentielles.htroh 25 September 2012.

13:DJIBOUTI: ‘Guelleh step down and Somalia remoweiypolice’ — opposition statement’ 20&gmaliland
Press 22 February kttp://somalilandpress.com/djibouti-guelleh-stepvdeand-somalia-remove-your-police-
opposition-statement-2036@\ ccessed 18 September 2012.

144 es chroniques du Sergent Ariko. Le récit des reatifions en détai(The Chronicles of Sergeant Ariko.
The story of the events in detail) 20 XRDHD, 21 February
<http://www.ardhd.org/affinfo.asp?articlelID=143¥Accessed 18 September 2012.

15 Davison, W 2011, ‘Djibouti Opposition Parties tabt to Plan More Anti-Government ProtesBipomberg
21 February fttp://www.bloomberg.com/news/2011-02-20/djiboyiposition-parties-to-meet-to-plan-more-
anti-government-protests.htmAccessed 18 September 2012; ‘Voice of Djibout/2”ON AIR — Stop the
Toture Dictator Ismail Omar Guelleh — The RegimmiRanic!’ 2011 Saylici Press26 February
<http://www.saylicipress.net/opinion101/2011/02/28¢6e-of-djibouti-lvdon-air-stop-the-toture-dictatmmail-
omar-guelleh-the-regime-is-in-par#cAccessed 18 September 2012.

18 Djibouti: Arbitrary arrest and detention of 26dimiduals_ OMCT is gravely Concerned about Theirgitg!
and psychological integrity’ 201 World Organisation against Tortuy@ March <ittp://www.omct.org/urgent-
campaigns/urgent-interventions/djibouti/2011/03/t225 Accessed 19 September 2012,

17*Refugee Surge: Djibouti Feels the Woes of Indiighin the Region’ 2008, US Embassy Djibouti, 6 }a
Wikileaks <http://wikileaks.org/cable/2008/05/08DJIBOUTI43 Tt Accessed 19 September 2012.
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Center can temporarily hold approximately 500 pegj@nd the security of the
detention centre is run by the Djiboutian NatioRalice!®

. The 2007Annual Reporof the Observatory for the Protection of Humanh&sg
Defenders provides the location of Nagad Detenfientre as ‘40 kilometres from the
city of Djibouti’*

. A 2002 report from the International Confederatodirade Unions places the location
of the centre at ‘about 10km from the capifal’.

The Movement for Democratic Renewal and Developorediouvement pour le renouveau
démocratique et le développement (MRD)

The Movement for Democratic Renewal and DeveloprmeiMouvement pour le renouveau
démocratique et le développement (MRD or MRDD) ssreall party listed in Djibouti entry
of thePolitical Handbook of the Worldnder the heading “Other Parties”. It is descriagsd
follows:*!

Legalized in 1992, the MRDD is an offshoot of theetl of Democratic Renewal (PRD),
which had been formed in 1992 and served as angaxqtiposition grouping. MRDD leader
Daher Ahmed~arahis editor of the opposition weeklye Renouveawhich has been the
object of repeated closures by the government.

In August 2005 the Canadian Immigration and Refuge&d reported that according to
some sources:

Houssein Ahmed Farah, brother of Daher Ahmed (editbe Renouveau Djiboutien), and
journalist with the same newspaper, was arrestgubhige officers on 8 June 2004 during a
procession of the Djibouti president's wife in Djii city (IFEX 15 June 2004; RSF 15 June
2004; Le Renouveau Djiboutien 10 June 2004.). Diesdras being one of the most active
and dynamic executive members of the Movement anberatic Renewal and Development
(MRD) (ibid.), Houssein Ahmed Farah was detaine@abode central prison in "harsh”
conditions while no visits or contacts with othergons were allowed (IFEX 15 June 2004,
RSF 15 June 2004). Houssein Ahmed Farah was releasg7 June 2004 (ibid. 18 June
2004; Le Renouveau Djiboutien 24 June 2084).

In addition, a 3 July 2003 Le Renouveau Djiboutiegport stated that four MRD members,
namely Pauline Mohamed Abdou, Farah Abadid HilEakah Said Farah and Hassan Omar
Robleh, were given a two-month suspended sentanttesteased from Gabode prison where

18 ‘Refugee Surge: Djibouti Feels the Woes of Indiighin the Region’ 2008, US Embassy Djibouti, 6 }la
Wikileaks <http://wikileaks.org/cable/2008/05/08DJIBOUTI43 Tt Accessed 19 September 2012.

9 Observatory for the Protection of Human Rightsdbelers 2007Annual Report 200%.50
<http://www.omct.org/files/2008/09/4907/report20080bng.pdf Accessed 19 September 2012.

2 |nternational Confederation of Trade Unions 2dDjhouti: Annual Survey of Violations of Trade Uni®
Rights

2 political Handbook of the World 2012: Djibouticcessed at
http://library.cqpress.com/phw/document.php?id=pd2 Djibouti&type=toc&num=52n 27 September
2012.

22 |mmigration and Refugee Board of Canabbouti: Treatment by government authorities ofmters of the
Movement for Democratic Renewal and Development{dment pour le renouveau démocratique et le
développement-MRD) and those of the Party for DeaticcRenewal (Parti du renouveau démocratique -
PRD), including their family members (2000-Augu¥®), 11 August 2005, accessed at:
http://www.unhcr.org/refworld/docid/440ed6f22.htori 26 September 2012
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they had been detained since 25 June 2003 for ¢palidplayed a poster demanding the
release of Daher Ahmed Farah, president of MRDRErouveau Djiboutien 3 July 2003).

The 2011Political Handbook of the Worlgtated that “the MRDD was said to have folded in
2008" % According to another research paper preparedd#nadian Immigration and
Refugee Board, the MRD was banned in July 2008 #feePresident of Djibouti, Ismail
Guelleh, accused Daher Farah of encouraging neughigpEritrea to invade Djibouti. The
President ordered that the assets of the MRD hQaitlated”:

According to the LesNouvelles.org article, the MRB leader and the party's newspaper, Le
Renouveau, have been subject to the ..."wrath" oDjfimoutian authorities (11 July 2008).
Two sources ... state that since the MRD disbandmez2®08, its members have been
working underground (ARDHD 4 Nov. 2010; LDDH 4 N&®010)*

On 15 August 2012, theéommittee to Protect Journalistsported that Mr Houssein Ahmed
Farah had been arrested a few days earlier.

FINDINGS AND REASONS

Based on the applicant's passport, a copy of wahprovided together with his application
for a Protection Visa, and in the absence of amgesce to the contrary the Tribunal finds
that the applicant is a citizen of Djibouti and lagsessed his claims against that country.

Overall, the Tribunal found the applicant to beeddle witness who gave evidence in a
consistent and coherent manner. While there were snconsistencies and gaps in his
evidence, they were of a minor nature.

The applicant claims to be a member of the oppsjparty ‘Movement for Democratic
Renewal and Development’ (MRDD or MRBlouvement pour le renouveau démocratique
et le développemeirt French). Based on the country information (peaph 104), the
Tribunal finds that the leader of the MRD is Mr @alAhmed Farah. Based on the
applicant’s and the witness’s evidence, and DFAVicd(paragraphs 55-56), the Tribunal
accepts that the witness with whom it spoke ort¢lephone in Mr Daher Ahmed Farah, who
lives in exile in Belgium.

The applicant claims to fear persecution for reasarhis membership of the opposition
MRD, and his membership of three particular sogialips, namely, MRD members and
supporters; his family who are supporters of theDMBnd [a family member] was killed
because of his association with the MRD); and peagilo have sought asylum abroad. This
particular social group was not claimed until tleating before the Tribunal during which it
was the witness Mr Farah who first raised thateldihe claim was repeated by the applicant
himself towards the conclusion of the hearing whenvas asked why he feared returning to

% political Handbook of the World 2011: Djibouticcessed at
http://library.cqpress.com/phw/document.php?id=pdW#®2 Djibouti&type=hitlist&num=0on 27 September
2012.

24 Immigration and Refugee Board of Canafbouti: Whether the Movement for Democratic Realeand
Development (Mouvement pour le renouveau démoaciatt le développement, MRD) was disbanded by the 9
July 2008 presidential decree; treatment of MRD ilners by authorities; the existence of secret detant
centres, including those designated as Brigad@3November 2010, accessed at
http://www.unhcr.org/refworld/docid/4de46bd52.htoml 26 September 2012.

% Committee to Protect Journalists5 August 2012, accessechép://www.cpj.org/africa/djiboutibn 27
September 2012.



Djibouti. As the Tribunal has concluded that thelagant has a well-founded fear of
persecution for reasons of his political opinidnsinot necessary to consider any of the other
Convention grounds.

112. In terms of the experience of past harm, the agpticlaims that on 18 February 2011 he was
picked up together with other opposition supporéerd taken to Nagad police station /
prison. During the interview with the delegate #pplicant claimed that a total of 300 people
were arrested in Djibouti City and about 80-90 wakeen to Nagad; and that he was taken in
in a group of about 30. During the hearing befbeeTribunal he gave more or less the same
evidence: about 80 to 90 people were detained gatNaand that he personally saw only
about 30. He provided figures in relation to thenbeer of people at the main prison of
Djibouti City, Gabode, he had heard that a totals® were in that prison which has a
capacity of 500.

113. In light of the divergent country information abdheé total number of people arrested on 18
and 19 February 2011 (paragraph 99), the Tribur@d@s the applicant’s evidence that he
was detained with about 30 other people. He doebhaw@ personal knowledge about the
total number of people detained at Nagad, Gabodeediotal number of arrests in Djibouti
on 18 February 2011 and the Tribunal makes norigslin relation to those numbers.

114. The applicant claims that as he was being “loadedthe truck that eventually took him to
Nagad, the police [caused an injury to him]. Thédinal accepts this claim based on the
applicant's oral and written evidence as well asltwief medical reports. It is true, as the
delegate pointed out in his decision, that the nadeports by [Dr B] and [Dr C] do not
prove how the injury was received and are partgelaon information provided to the
medical specialists by the applicant himself. Tihid&dnal is of the view that while the
medical reports cannot conclusively prove thatapglicant suffered the [injury] in the
manner in which he claims, they should be giverrgmpate weight to the extent that they
corroborate the applicant’s story. The Tribunabascepts that the applicant was assaulted
on the way to Nagad prison and denied medical ttefor several hours despite being in
agonising pain.

115. The Tribunal accepts that the applicant was am@ngr4o people whose release a judge
ordered on 27 February 2011. The country infornmasimtes that the authorities disregarded
the court order and returned the prisoners to Nabiael country information is unclear as to
who was released at what point in time (paragrd)l).1n the absence of evidence to the
contrary, the Tribunal accepts the applicant'sewe that he was released on [a date in]
March 2011 without re-appearing in court. The Tnlluaccepts that while the applicant was
imprisoned, he was kept in substandard conditiodsagsaulted, albeit not seriously, because
of his existing [injury] which he sustained en b Nagad.

116. In summary, the Tribunal is satisfied that the aapit was physically assaulted, injured,
interrogated repeatedly and detained between 1&i&gband [a date in] March 2011 for
reason of his anti-government political opinion &mlmembership of the MRD. The
government did not have proof of the applicant'snimership of the MRD; nevertheless, the
Tribunal finds that the applicant suffered harmawese of the authorities’ suspicion that the
applicant was a member of the MRD and their adtnalvledge of his participation in the
anti-government demonstration on 18 February 2011.

117. The Tribunal found the evidence of Mr Farah to bepelling and consistent with the
applicant's evidence in almost all respects exiceqglation to the number of MRD members
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whom the applicant “managed” in [District 3] ane ttme of the applicant’s release from
prison. The Tribunal has formed the view that Mrafagenuinely overestimates the strength
of the MRD in Djibouti. The Tribunal agrees witretapplicant that as Mr Farah has not lived
in Djibouti since 2004, it is only natural to exp#tat he would not be up to date with the
activities of the MRD at the grassroots level. Thidunal found the applicant's own

evidence that he was in charge of [number deletd®1(2)] MRD members to be credible.
He was able to name those [people] and to statedbeupations effortlessly.

In relation to the date of the applicant’s relefise prison, the date suggested by Mr Farah,
27 February 2011, is the date when the applicaelease was first ordered by a judge
(paragraph 100). The Tribunal is satisfied thatféiere of the witness to remember the
exact date of the applicant’s release (an eventiwiniok place more than 18 months ago)
does not diminish Mr Farah’s overall credibility\agness.

The country information is unequivocal that there significant deficiencies in the way the
country is governed. The US State Department Regpadks of "use of excessive force,
including torture by security forces; harsh prisomditions; arbitrary arrest and prolonged
pre-trial detention; denial a fair public trialtémference with privacy rights; restrictions on
freedom of speech, press, assembly and association”

The MRD, a party to which the Tribunal accepts thatapplicant is a member, was banned
in 2008 and the ban has not been lifted (paragit@gh. It is a small party with few members.
The applicant’s evidence was that he was in chafgaly [a small number of] members of
the MRD and yet he was reporting to [Mr D] who ias important person] in the MRD in
Djibouti; Mr Farah remains the leader in exile.

The applicant himself has provided an article \beacity of which the Tribunal accepts, that
Mr Abib Ali Doualeh, was arrested and subjecteddnous physical ill-treatment while in
detention (paragraph 77). The Tribunal further ptcéhat Mr Doualeh played or plays a no
more prominent role in the MRD than the applicdiie Tribunal accepts Mr Farah'’s
evidence, corroborated by country information (geaiph 107) that his own brother was
arrested in August 2012. The MRD remains an illggaty in Djibouti (paragraph 106).

The Tribunal notes the concerns expressed by tlegate in relation to the applicant's ability
to have his passport renewed in 2010, get nomirtatattend a course in Australia and
depart Djibouti without any problems. The applicemhis statutory declaration of [a date in]
September 2012 provided plausible explanationslation to all of the above.

The Tribunal finds that the applicant was ablestmain employed by the government
because prior to February 2011 the government bachowledge of his membership of the
MRD. After his arrest on 18 February 2011 the arties still had no more than a suspicion
that the applicant was an MRD member. The applisastreleased in March 2011 due to the
lack of evidence against him.

The Tribunal accepts that only one person [withgndmployer] knew of his MRD
membership and that was [Mr A]. A letter contaimethe applicant’s overseas file confirms
that it was a certain [Mr A], who nominated the liggnt for the course in Australia. Despite
the fact that during the Tribunal hearing the agapit was unable to provide [Mr AJ's last
name as it appeared in the letter on file ([nametdd: s.431(2)]), the Tribunal finds that [Mr
A] was personally known to him in a social capaeityl was willing to help the applicant get
out of the country. The Tribunal finds that the leaggmt's inability to remember [Mr A]’s last
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name might have been due to his general anxighgedtiearing or his post-traumatic stress
disorder.

The Tribunal finds that the applicant was abledbrgpminated for the course in Australia
and to leave Djibouti without any hindrance becatfdbe applicant himself put it in his
statutory declaration [dated in] September 2013iptti is still a very underdeveloped,
poor country. The communication channels betweeows government authorities are still
very primitive and ineffective... There is nothingdia central government database”.

Opponents of the government, including MRD membenes persecuted irregularly but
routinely. The MRD is a small party with relativelsw members and, as the Tribunal has
already found, the applicant himself and other mensbf the party have suffered serious
harm in the past. The MRD remains “disbanded” ohpited. The Tribunal accepts that
there is a real chance that the authorities willl but that the applicant is an actual member
of the MRD and harm him for that reason.

The country information indicates that anti-goveemactivists are routinely harassed,
imprisoned and tortured or mistreated in detenfidre Tribunal accepts that if the applicant
were to return to Djibouti now in the reasonablyeeeable future, there is a real chance that
he would be re-arrested, mistreated and sentenceterm of imprisonment because of his
anti-government political views and membershiphaf MRD. The Tribunal finds that this
would constitute serious harm under section 91Rhpunting to persecution. The Tribunal
finds that the applicant’s political opinion, inpport of the MRD and against the
government, would be the essential and significeason for the persecution. The Tribunal
further finds that any such treatment would beesysitic and discriminatory.

The Tribunal therefore finds that the applicant aagell-founded fear of persecution for
reasons of his political opinion if he were to retto Djibouti now or in the reasonably
foreseeable future.

State protection

For the reasons set out above, the Tribunal actlegtshe agent of the feared persecution
will be the Djibouti authorities for reasons of tgplicant’s actual or imputed political
opinion. The Tribunal is therefore satisfied thate protection against the feared persecution
in accordance with international standards woulidbeoavailable to the applicant in Djibouti.

I nternal relocation

Djibouti is a small country. Its territory is 23 @’ The population is less than 1 million
people (925,000 according to UN estimates and DD5a@cording to a US census) and at
least 600,000 live in Djiboufi where the applicant resided prior to leaving thentry. The

rest of the country, with a total population ofweén 175,000 and 325,000 people is sparsely
populated. The applicant fears harm from the cegtréernment and there is nowhere inside
the territory of the country where the authoritiesuld not be able to find the applicant and
harm him. The Tribunal accepts that there is nowlveDjibouti where, objectively, there is
not a real chance of the feared persecution inghgsonably foreseeable future. The Tribunal

% political Handbook of the World 2012:Djibouticcessed at
http://library.cqpress.com/phw/document.php?id=pd2 Djibouti&type=toc&num=52n 27 September
2012.
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is therefore satisfied that internal relocationas available to the applicant to avoid
persecution.

Safethird country

There is no evidence before the Tribunal that g@ieant has a right to enter and reside in
any third country for the purposes of s.36(3) @& &ct and, accordingly, the Tribunal finds
that he does not have any such right.

CONCLUSIONS

The Tribunal is satisfied that the applicant issaspn in respect of whom Australia has
protection obligations under the Refugees Convaniibierefore the applicant satisfies the
criterion set out in s.36(2)(a).

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act.



