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REASONS FOR JUDGMENT

Hon Hartmann JA (giving the Reasons for Judgmetit@Court):

1. By notice of motion dated 27 June 2011, the apptisaught leave
to appeal this Court’s judgment of 18 April 2011the Court of Final Appeal.
The application was made pursuant to s. 22(1)(hefCourt of Final Appeal
Ordinance, Cap. 484, on the basis that questiogseat general or public
importance or otherwise questions that should bengited to the Court of Final
Appeal for decision arise in the appeal. Havingrdesubmissions, we

dismissed the application.
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2. The applicant, CH, came to Hong Kong on 12 July&00He was
in possession of a Cameroonian passport and wastfest to remain here as a
visitor for a period of 14 days, his last permittety in Hong Kong being

26 July 2008.

3. On 26 July, CH approached the Immigration Departrteeseek an
extension of his permission to remain in Hong Kongle did so on the basis
that he could then lodge a claim under the 1984ddriNations Convention
against Torture and Other Cruel, Inhuman or Deggdreatment or
Punishment. Article 3(1) of the Convention diretist:

“No State Party shall expel, retunrefouler) or extradite a person to

another State where there are substantial groumdsefieving that he
would be in danger of being subject to torture.”

4. In accordance with the Director of Immigration’®ypailing policy,
a claim for protection made under the Conventidhmwat be entertained while
a claimant remains lawfully in Hong Kong and thereffree to leave the
Territory for any destination he chooses. In #gsutt, CH’'s application for an

extension of his permission to remain in Hong Kasa visitor was refused.

5. CH did not leave Hong Kong the following day ndoeing now
unlawfully in Hong Kong — did he surrender hims&ifthat he could lodge a
claim under the Convention. He was however ardestew weeks later and a

week after that was released on recognisance.

6. CH has since launched a claim under the Conventitm.
accordance with the Director’s policy, CH will rm¢ removed from Hong

Kong until his claim has been finally determined.

7. In March 2009, CH instituted the present proceesling3oth
before the Court of First Instance and before @usrt, his application was



::] 4

- 3 -

heard in conjunction with the application of anatblaimant under the

Convention, BK.

8. Both before the Court of First Instance and thisii€two issues
arose for determination. They were describedig@ourt’s judgment
(paragraphs 15 and 16) as follows:

“First, is the Director, as a matter of policy, faWy entitled to decline

to investigate any claim made under Art. 3(1) & @onvention for so
long as the claimant is lawfully permitted to remai Hong Kong?

Second, is the Director, as a matter of policy fldly entitled to
refuse an extension of permission to remain in Héogg to a person
who wishes to make a claim under Art. 3(1) of tlention or has
already made such a claim?”
9. Both at first instance and before this Court, the guestions were

answered in the affirmative, namely, that the Owedcs so entitled.

10. Before us, the principal argument was that theasmects of the
Director’s policy were rigidly applied, allowing fmo exceptions no matter
how pressing the humanitarian circumstances. stoua judgment that
neither aspect of the policy was absolute. Acewli if the circumstances so

demanded, exceptions could be made.

11. It should be said that CH has only ever mountedadlenge in
respect of the second issue described above, nawiedyher the Director, as a
matter of policy, is lawfully entitled to refuse artension of permission to
remain in Hong Kong to a person who seeks to makaia under the

Convention.

12. In CH’s notice of motion, the first issue said ®df great general
or public importance or otherwise deserving of dateation by the Court of

Final Appeal has been stated in the following terms
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“Whether the Director of Immigration’s decision thie applicant,
being a claimant under the Convention and an asgkgker, must
leave Hong Kong was unlawful in that it was anratgtetorefoule in
violation of Art. 3(1) of the Convention and theligation of
non-refoulement of refugees under customary international law, the
International Covenant on Civil and Political RigifiCCPR’) and the
Convention and Protocol relating to the statusbigees.”

13. In respect of this issue, as formulated, two oleeas should be
made.
14. First, before this Court it was never suggestetidahg form of

order of removal, let alone one constituting aarafit atrefoulement was made
by the Director nor did CH in his application fealve to apply for judicial
review challenge any such suggested order. Thist@oits judgment
(paragraph 10) said:
“... neither [CH or BK] have been at risk of being rere to the State
where, in terms of their claims, they say theyarsubstantial risk of

being tortured until the issue of such risk is limaesolved. That has
never been disputed.”

15. In short, this appears to be an entirely new issue.

16. Second, at no time before this Court (nor it sedr@<ourt of First
Instance), did CH seek to argue that the Directe@sion offended any
obligation ofnon-refoulement under customary international law, the ICCPR or

the Refugee Convention. Those matters have not ¢sevassed.

17. The second issue in the notice of motion, the efevant to the

applicant’s claim, is stated in the following terms

“Whether the refusal of the Director to acceptalfrom a person
seeking protection under the Convention whenmasle during the
currency of the person’s limit of stay is in coaflwith the duty to
assess such claims in accordance with high stasd@éirocedural
fairness.”
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18. Mr Parker, counsel for CH, submitted that the Qiivés policy not
to entertain a claim made during the time wheraar@nt is lawfully in Hong
Kong is in conflict with his duty to assess allisla under the Convention in
accordance with the highest standards of procefiraess. The point made
was that there may well be a need to record argkpre evidence of recent
ill-treatment. It was our finding, however, thhetpolicy, as formulated by the
Director, would in appropriate circumstances alfowthe recording and
preservation of such evidence and that there wasefibre no issue of a lack of

procedural fairness.

19. Insofar as Mr Parker sought to argue that thereanased to

record and preserve evidence of recent ill-treatrogmeference to a letter from
the Archbishop of Douala dated 23 February 2008ag never suggested by
CH'’s solicitors in their letter dated 25 July 20@&ich CH took with him when
he attended at the Immigration Department the @dgrb his limit of stay was
due to expire) that there was any evidence of taltdreatment that needed to
be recorded or preserved. Hence, the Court’s jedg@x paragraph 48 noted
that there was no basis on the facts of BK and @djseals to challenge the
contention that the Director’s policy was suffidigrflexible to admit of

exceptions.

20. As briefly as the complexity of the issues propg@dymits, it was

for these reasons that we dismissed the application

(M.J. Hartmann) (Joseph Fok) (Anthony To)
Justice of Appeal Justice of Appeal Judge of the
Court of First Instance
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