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1.

Introduction

This matter was set down for trial on the 31 January 2012. On that day it was
agreed by the legal representatives of applicant and the first and third
respondents, that a stated case be drafted and that the matter be arguéd on 2
February 2012. The stated case made reference to an agreed bundle of
documents certain of which are referred to i in this judgement. lt should be noted
that the second respondent, the Minister for Health, dld qu Oppose the

application. *‘ef

'Y‘

The applicant (Ndikumdavyi), is a Burundian cltlzerﬂteg o‘Fihe National

Health Department’ ment of forelgn

registrahg ; sub;ect to certain conditions. These were that he may seek

employment in the South African Health Sector; must submit a job offer to the
Foreign Workforce Management Program of the National Department of Health
(FWMP) for further endorsement; and must maintain the validity of a refugee
permit. On 16 February 2010, he received an annual practising certificate from
the South African nursing Council which was valid for the period 1 January
2010 to 31 December 2010.
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5. Pursuant to a written job application for the post of professional nurse (general)
at first respondent, he was offered employment by the acting senior medical
superintendent and the job offer indicated the effective date to be 1 July 2010.
On 29 June 2010, Ndikumdavyi signed the acceptance form for the post. He
commenced employment in the post of professional nurse on 1 July 2010. The
applicant did not allege that he submitted the job offer to the FWMP for further
endorsement.

6. Having commenced employment, and on the 20 July 2010 heﬁetved a letter
from the senior medical superintendent of first respondent u;%rmmgtum that:

o U
¥ G
‘Please note that in terms of the National Departmqt of I-%_lth spohcy on the

recruitment and employment of fore|gn hegjg c)ff . io "TS in the South

cannot extend past the said
must furthermore be obtain

stances, we are withdrawing our job offer

immediate effect. You are furthermore

réé“ﬁ@dent ing it, inter alia, that their letter dated 21 July 2010 instructing
Ndikuriéayi not to come back to work pending further notice, amounted to a
breach of his employment contract and effectively constituted a procedurally
and substantively unfair dismissal. First respondent replied on 30th of July 2010
advising that the offer of employment was made contrary to the Policy, and was
therefore not a valid offer. The letter from first respondent further stated that:
‘Administrative Law permits the employer to correct mistakes made in
administering its duties. Approval for the appointment of Mr Ndikudavyi has to
be obtained before an offer for temporary employment can be made.



Valkenberg Hospital has applied for such approval.” There is no further
correspondence of record before the launiching of the referral on the 1
November 2010.

8. The Policy had been revised on 25 February 2010 and duly circulated to third
respondent's heads of office. The Policy (which was approved by the National
health Council on 5 February 2010) states in clause 15 that-

"the employment of foreign health professionals recruited b?@e public health

E’nden@grved rural
areas in South Africa, uniess otherwise approved by thq,he of the ﬂrowm;lal

sector shall be limited to health facilities in designate:

Department of Health and subject to endorsement

of Health. A head of a Provincial Deartmen Ot
responsibilities in this regard.” ¥

Issues in dispute

9. In their pre-trial minute, the 4

% raised certain issues of law that were in
dispute (albeit under the cts in dispute’). These included the

following:

: sectlon 213 of the Labour Relations Act number 66 of
‘ ") at the time of his dismissal by the first respondent.

the National Department of Health's policy on the recruitment
employment of foreign health professionals in the South African
health sector is discriminatory, or alternatively, constitutes an unfair
labour practice in terms of section 188 (1) of the LRA.”

10.  The primary relief sought by the applicant was recorded in the pre-trial minute
as follows:

“A declarator that the National Department of Health's "policy on the
recruitment and employment of foreign health professionals in the



South African health sector" constitutes unfair discrimination against
foreign nationals and refugees, in violation of section 187 (f) of the
LRA.

Reinstatement backdated to 21 July 2010, being the date of dismissal.

Payment of the maximum monetary compensation as a solatium for the
automatically unfair dismissal."

p :
11. The issues which the court was required to decide in tern%% the pre-trial

minute were as follows: \ Sﬁl&
: : e %

‘whether the dismissal constituted unfair @i

£

und of S*nationality and

applicant directly and/or indirectly on thel§ 1 _
of 87 (1) of the LRA.

refugee status, in contraventigh'of subsg

applicant directly and/o
refugee status, in thdk.i  based on an alleged policy laid down by
the second resp hed as “ the national departments health
policy on ity itm and employment of foreign health
® South African health sector', which policy is
‘ foreign nationals and refugees, in contravention

W87 () of the LRA”

D h adopted by the applicant that a declarator could be sought on
the basis that the policy in question was discriminatory and in contravention of
subsection 187 (f) of the LRA appears to have been misconceived.

13.  Section 187 of the LRA provides inter alia that a dismissal is automatically
unfair if the reason for the dismissal is:

“that the employer unfairly discriminated against an employee, directly or
indirectly, on any arbitrary ground, including, but not limited to race, gender,



sex, ethnic or social origin, colour, sexual orientation, age, disability, religion,
conscience, belief, political opinion, culture, language, marital status or family
responsibility” (section 187(1)(f))

14. The section is not a prohibitory provision.” Nor does it create positive rights
such as those contained in section 185 of the LRA, ie. the right of every
employee not to be unfairly dismissed or to be subjected to an unfair labour
practice. A declarator regarding the violation of this section is simply not

apposite. | must have regard to the principle that pleadingsgcontain the legal
basis of the claim under which an applicant chooses tox the court's

competence®. Given that the declarator was not sought v%;ie%to the
nceon an

provisions of section 157(2) of the LRA thus placing rajj gon an alleged
et onstitution,

15. - that due to the Policy

" of Ndikvyi was void ab initio and he

QR @ 1 African citizen or permanent resident; and

(b) fit and proper person.”

16. The jurisprudence of this court assists Ndikundavyi. In relation to persons who
are "illegal immigrants", the Labour Court has found:

! Contrasting with that contained in section 6 of the of the Employment Equity Act which provides that
'no person may unfairly discriminate....'
* See GCABA v MINISTER FOR SAFETY AND SECURITY AND OTHERS 2010 (1) SA 238 (CC) at para 75
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“Taking into account the provisions of s 23(1) of the Constitution, the purpose,
nature and extent of relevant international standards and the more recent
interpretations of the definition of ‘employee’ by this court, | do not consider
that the definition of 'employee’ in s 213 of the LRA is necessarily rooted in a
contract of employment. It follows that a person who renders work on a basis
other than that recognized as employment by the common-law may be an
‘'employee’ for the purposes of the definition. Because a contract of

employment is not the sole ticket for admission into the gol
for 'employees’, the fact that Lanzetta's contract was contract@ally invalid only
because Discovery Health had employed him in brea f s 1) .of the
Immigration Act did not automatically disqualify him fro

refugees as a class in this country ai _
vulnerable group, | am satisfie t Ndikundavyi
being said, there is a need to go further

"employee" in terms of the L
: ier&@has been a “dismissal” in terms of the

ovides that:

18. In the Discovery matter the court dealt with the inclusion of the words ‘contract
of employment’ in the definition of dismissal in the following way:

“The commissioner's finding that Discovery Health dismissed Lanzetta cannot
be faulted. The definition of dismissal, defined in s 186 of the LRA inter alia to

Dlscovery Health Limited v CCMA and others (2008) 7 BLLR 633 (LC) at para 49
*No. 130 of 1998
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include 'the termination by an employer of a contract of employment, with or
without notice' may present a jurisdictional difficulty to persons who are
engaged in disguised employment relationships and who claim unfair
dismissal (because of the specific reference to a 'contract of employment') but
his is not one of those cases. It is common cause that Lanzetta was engaged
in terms of a contract of employment and Discovery Health terminated that
contract.”

19. In Discovery it was not necessary to decide whether the contract in question

was void as Lanzetta had signed it when he was still lawf By able to workS.

terminate. As the law stands. the interpretation of th& poyee’ in line
with constitutional imperatives needsda, be fccol ;

imperatives:

“[110] The objectsi®f the L RASE not just textual aids to be employed where
the lang, ' QiguouskThis is apparent from the interpretive injunction in
icgggiPes anyone applying the LRA to give effect to its
&the Constitution. The primary objects of the LRA must
® process and the provisions of the LRA must be read in
; ets. Thus where a provision of the LRA is capable of more
8le interpretation, one which advances the objects of the LRA
Pwhich does not, a court must prefer the one which will effectuate
4y objects of the LRA.”

s

i

20. It is arguable then, that the words ‘employment contract” in section 186(1)(a)
may be read, not in the strict sense, but to mean the wider term ‘employment

relationship”. This will give effect to the primary objectives of the LRA and

°At paragraph 55
® At paragraphs 8 and 9
” Chirwa v Transnet 2008(4)SA367 (CC) at paragraph 110
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provide equal protection for formal refugees and other vulnerable groups of
employees. The need to take such an interpretative approach may soon be
redundant if the proposed amendment to section 213 of the LRA in the first
Amendment Bill to the LRA currently before Parliament is enacted. It is drafted
thus:

“ ‘contract of employment' means—

(a)  acommon law contract of employment: or

(b)

271

delictum rule in “Kylie” v CCM d Others®iias to found a remedy for the

Appellant on the basis that a% ment relationship existed between a sex

worker and her employel, contract of employment was void for

ilegality. The court Jgli

gpliedly prohibited by legislation or is contrary to good
The issue of remedy was dealt with by Davis JA as

i AtCordingly, the question arose as to whether a court could, in the

W dbe existing approach to illegal contracts, provide some remedy to a
party, such as appellant, if she could prove her allegation that she had been
unfairly treated within the framework of the unfair labour practice
jurisprudence guaranteed in terms of s 23(1) of the Constitution and
enshrined in the LRA.

That enquiry is not necessarily incongruent with the fi inding in Jordan's, that the
Act which criminalizes prostitution is constitutional. As noted, the criminalization
of prostitution does not necessarily deny to a sex worker the protection of the

*(2010) 31 ILJ 1600 (LAC)
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Constitution and, in particular‘s 23(1) thereof, and by extension its legislative
implementation in the form of the LRA.

The express purpose of the LRA ‘is to advance economic development, social
justice, labour peace and the democratisation of the workplace' (s 1 of the
LRA). In itself, this set of principles can be traced to s 23 of the Constitution. in
particular, s 23(1), which provides that everyone has the right to fair labour
practices, was designed to ensure that the dignity of all workers should be
respected and that the workplace should be predicated upon principles of social
justice, fairness and respect for all. See NEHAWU v UCT%& 24 1LJ 95

(CC); 2003 (2) BCLR 154 (CC) at paras 33-40.
ien chve to

If the purpose of the LRA was to achieve these noble goals,
be at their most vigilant to safeguard those employee
vulnerable to exploitation in that they are inherentl
weaker than their employers.....” ;

“These considerations do not megn that gful
terms of the LRA shouid n@ gessarily be available in every such case.
Expressed differently, this &pt does not hold that, when a sex worker

her reinstatement, 1
the Act. But s 198" of % rovides for considerable flexibility to first
% example, although an arbitrator or court should
Jeifistate or re-employ an employee on a finding that
3ir, the court or arbitrator has a discretion to refuse
perg¥it is not reasonably practicable for the employer to
oI oy the employee. Manifestly, it would be against public
e an ‘employee’ such as appellant in her employ even if she
Wivon the evidence, that her dismissal was unfair. But that
asight” should not constitute an absolute prohibition to, at least, some
protection provided under the LRA, a protection which can reduce her

vulnerability, exploitation and the erosion of her dignity.

For similar reasons it may well be that compensation for a substantively unfair
dismissal would be inappropriate in the present kind of case. If compensation
for substantive unfaimess is to be regarded as a monetary equivalent for the
loss of empioyment, it may be, although given the precise relief sought |
express no final view, that such compensation would be inappropriate in a

° At paragraphs 38-41
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23.

24,

25,

case where the nature of the services rendered by the dismissed employee

_are illegal. By contrast, monetary compensation for a procedurally unfair
dismissal has been treated as a solatium for the loss by an employee of her
right to a fair procedure. (Johnson & Johnson (Pty) Ltd v CWIU (1999) 20 ILJ
89 (LAC) at para 41.) This kind of compensation is therefore independent of
‘the loss of illegal employment in this case and would therefore appear to be
applicable in the appropriate case where the services rendered by the
employee are classified as illegal.”®

It is evident from the judgment in Kylie that the LAC was p ared (obiter) to
consider the termination of an “illegal” contract of employme&

. a “dismissal”

roaéﬁy%gylie, I
; in lﬁe with

23 of our

for the purpose of the LRA. On the basis of the Court’s
have no hesitation in reading the definition of dismissa

the objectives of the LRA (derived from the proted en

reading of the definition of “dismiss
employment”, in a way that allows a
given an extended meaning in certain
with section 23 of our Constitutidgiand the objectives of the LRA.

%

It is necessary to disting the rr&h matter from Kylie, in that the court in

Kylie was concerne™ éring of illegal services in what the law

In this matter, we are dealing with the rendering
&% permanent appointment is prohibited by statute. It
e court must exercise its’ discretion in terms of section

the LRA provides as follows:
“193 Remedies for unfair dismissal and unfair labour practice

(1) If the Labour Court or an arbitrator appointed in terms of this Act finds that a
dismissal is unfair, the Court or the arbitrator may-

(a) order the employer to reinstate the employee from any date not earlier
than the date of dismissal:

*° At paragraphs 52 and 53
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(b) order the employer to re-employ the employee, either in the work in
which the employee was employed before the dismissal or in other reasonably
suitable work on any terms and from any date not earlier than the date of
dismissal; or

(c) order the employer to pay compensation to the employee.”

In my view the so-called ‘administrative errbr' conceded by first respondent led
to an unfair termination of the employment relationship with Ndikundavyi. It is
manifestly an obligation on an employer of this type to ge aware of the

provisions of the PSA and of a policy which it is bound t . The letter

written by first respondent on the 30 July 2010 acknowletiges as

a ﬁnd‘ing of
substantive unfairness."" However, | find that the fir nt*has failed to

establish that the dismissal was procedurally @

summarily dismissing him. In exercisir L my discret@@®Under section 193(1) of
the LRA, | take into account that fi st res -. uite properly acknowledged
that it made mistakes “in admin ring its duties” and find that the obligation to

ively unfair. What it has done however, is to confirm that formal
refugees®must be the recipients of the rights afforded by the LRA. In exercising
the discretion to find an appropriate solatium in a matter such as this, a court
may be mindful of the sentiments expressed in the minority judgment of the
Constitutional Court in Union of Refugee Women and Others v Director: Private
Security Industry Regulatory Authority and Others 2007 (4) SA 395 (CC) when
it considered the provisions of the Refugee Act and stated inter alia:

" There was no direct or coflateral challenge to the constitutionality of that section by the applicants
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‘Refugee status may be conferred upon a person in terms of the Refugees
Act. Section 3 of that Act provides that a person will qualify for refugee status
if that person -

@) owing to a well-founded fear of being persecuted by reason of his or
her race, tribe, religion, nationality, political opinion or membership of a
particular social group, is outside the country of his or her nationality and is
unable or unwilling to avail himself or herself of the protection of that country,
or, not having a nationality and being outside the country of his or her former
habitual residence is unable or, owing to such fear, unwillingta return to it; or

A reading of these provisions gives. i .
in which refugees generally find thefselves. [ diLigees have had to flee their
homes, and leave their livelihoods 2 %l often themr¥dmilies and possessions
either because of a well-founded fear @ hpersegiition on the grounds of their
IORSY because public order in their
home countries has been sg. disfapted by war or other events that they can no
will have left their homes in haste and
ountry without family or friends, and
selves....

the predicament

*¥rovisions of the 1951 UN Convention and the OAU
i Brtant to note that political events on our continent have

YEOple becoming refugees. South Africa has played its own
WS history. Many South Africans fled South Africa during the
M@fto avoid persecution at home. They were welcomed warmly and
: ort and sustenance by countries all over our continent and
elsew . Africa’s special refugee problem was recognized in the late 1960s
by the Organization of African Unity which led to the adoption of the OAU
Convention regulating refugees.”'?

28. In all the circumstances of the matter, | make the following order:

1. The dismissal of the applicant was procedurally unfair;

" At paragraphs 100,101 and 105
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2. The first respondent is ordered to pay the applicant an amount equal to
twelve months of his remuneration at the time of his dismissal;

3. Costs are to be paid by the first and third Respondents jointly and severally.

Judge of
Appearances:
On behalf of the applicant: Adv R Nyman
Instructed by: UCT Legal Aid Clinic
On behalf of 1% afy’ Adv de Wet

Instructed b The State Attorney



