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In the case of Gasimova and Others v. Azerbaijan,
The European Court of Human Rights (First Sectimilting as a
committee composed of:
Peer LorenzerRresident,
Khanlar Hajiyev,
Julia Laffranquejudges,
and André Wampacieputy Section Registrar,
Having deliberated in private on 10 April 2012,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in five applications adaitie Republic of
Azerbaijan lodged with the Court under Article 34lee Convention for the
Protection of Human Rights and Fundamental Freedtims Convention”)
by the following Azerbaijani nationals:

- Ms Lala Gasimova, born in 1964, represented by MjatN

Ismayilov, a lawyer practising in Azerbaijan (agplion
no. 7867/09, lodged on 28 January 2009);

- Ms Tatyana Galushko, born in 1965, represented bySMAliyeva,
a lawyer practising in Azerbaijan (application 8661/10, lodged
on 7 January 2010);

- Mr Tavakkul Aliyev, born in 1960, represented by Nwuslan
Mustafayev, a lawyer practising in Azerbaijan (aqgtion
no. 7709/10, lodged on 27 January 2010);

- Mr Suleyman Suleymanov, born in 1955, represenyedlbRustam
Huseynov, a lawyer practising in Azerbaijan (apgien
no. 19426/10, lodged on 25 March 2010); and

- Mr Gahraman Adigozalov, born in 1947, representedb Intigam
Aliyev, a lawyer practising in Azerbaijan (applicat no. 25986/10,
lodged on 28 April 2010)

2. The Azerbaijani Government (“the Government®rev represented

by their Agent, Mr C. Asgarov.

3. On 29 September 2010 the President of the Bestion decided to
give notice of the applications to the Governmdnt.accordance with
Protocol No. 14, the applications were allocated @ommittee. It was also
decided that the Committee would rule on the adbilgg and merits of
the applications at the same time (Article 29 § the Convention).

4. The Government did not object to the examimatibthe applications
by a Committee.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. All of the applicants have either tenancy rigta their flats on the
basis of occupancy vouchergagayis salpsi orderi) issued by the relevant
executive authorities or ownership rights to them the basis of an
ownership certificate issued by the competent damesuthority (see
Appendix - Table I).

6. In all five cases, the applicants’ flats werdawfully occupied by
internally displaced persons (“IDPs”) from diffeteregions of Azerbaijan
under occupation by Armenian military forces foliogy the
Armenian-Azerbaijani conflict over Nagorno-Karabakh

7. The applicants lodged separate civil actionforbethe domestic
courts seeking the eviction of the IDPs from tlilaits.

8. On the dates indicated in the Appendix (Tablethe applicants’
claims were granted by different domestic courtdiictv ordered the
eviction of the IDPs from their flats.

9. The respective judgments became final and eeédnle. However, the
IDP families refused to comply with those judgmemisd despite the
applicants’ complaints to various authorities, thuglgments were not
enforced.

10. After the communication of application no. 78® to the
respondent Government, on 16 October 2010 the jedgrm favour of
Ms Lala Gasimova was enforced.

[I. RELEVANT DOMESTIC LAW

11. The relevant domestic law is summarised inGbert’s judgment in
the case o6Gulmammadova v. Azerbaijgno. 38798/07, 88 18-24, 22 April
2010).

THE LAW

I. ALLEGED VIOLATIONS OF ARTICLE 6 § 1 AND ARTICLE13 OF
THE CONVENTION AND ARTICLE 1 OF PROTOCOL No. 1 TO
THE CONVENTION

12. Relying on Article 6 8 1 and Article 13 of tl&nvention and
Article 1 of Protocol No. 1 to the Convention, tapplicants complained
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about the non-enforcement of the judgments in tlasiour. Article 6 8§ 1 of
the Convention reads, as far as relevant, as fellow

“In the determination of his civil rights and oldigpns ..., everyone is entitled to a
fair ... hearing ... by [a] ... tribunal ...”

Article 13 of the Convention reads as follows:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated
shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingioféicial capacity.”

Article 1 of Protocol No. 1 reads as follows:

“Every natural or legal person is entitled to theapeful enjoyment of his
possessions. No one shall be deprived of his psissesexcept in the public interest
and subject to the conditions provided for by lawd dy the general principles of
international law.

The preceding provisions shall not, however, in sy impair the right of a State
to enforce such laws as it deems necessary to alotite use of property in
accordance with the general interest or to secheepayment of taxes or other
contributions or penalties.”

13. The Court considers that, in accordance witeRI2 8 1 of the
Rules of Court, the applications should be joingyen their common
factual and legal background.

A. Admissibility

1. The Court's competenceationae temporisin applications
nos. 7867/09 and 25986/10

14. The Court observes that in the cases of Msa L@hasimova
(application no. 7867/09) and Mr Gahraman Adigozal@pplication
no. 25986/10) the domestic judgments in the appigtafavour were
delivered prior to 15 April 2002, the date of then@ention’s entry into
force in respect of Azerbaijan.

15. The Court notes that in the light of the autres’ continued failure
to execute the judgments in question, they remaimehforced for a long
period. Therefore, there was a continuous situatiod the Court is thus
competent to examine the part of the applicatidatirgy to the period after
15 April 2002 (se&ulmammadovaited above, § 26).

2. The victim status of the applicant in applioatno. 7867/09

16. The Court notes that the judgment in favouMsf Lala Gasimova
(application no. 7867/09) was enforced on 16 Ocat@840. However the
Court reiterates that a decision or measure fawbeit® an applicant is not
in principle sufficient to deprive him or her ofshor her status as a “victim”
unless the national authorities have acknowledgéter expressly or in
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substance, and then afforded redress for, the brefathe Convention (see
Amuur v. Francejudgment of 25 June 199&eports of Judgments and
Decisions 1996-Ill, p. 846, 8§ 36, andDalban v. Romania[GC],
no. 28114/95, § 44, ECHR 1999-VI). Only when thesditions are
satisfied does the subsidiary nature of the provteatmechanism of the
Convention preclude examination of an application.

17. In the present case, having regard to the tfzat the judgment
remained unexecuted for more than twelve yearsyhaéh more than eight
years fall within the period after the Conventioaigry into force in respect
of Azerbaijan, the Court finds that no redress affsrded to the applicant,
as no compensation was offered to her in respeitteolleged violation of
the Convention, that is the lengthy non-enforcemanthe judgment of
27 July1998.

18. In such circumstances, while it is true thHa judgement in the
applicant’s favour was enforced, the Court findst tlhe measures taken in
the applicant's favour were nevertheless insufficieo deprive her of
“victim” status in the present case (compare wRlamazanova and
Others v. Azerbaijamo. 44363/02, § 38, 1 February 2007).

3. Other admissibility criteria

19. The Court further considers that the applicetiare not manifestly
ill-founded within the meaning of Article 35 § 3 dfie Convention or
inadmissible on any other grounds. They must, tbeze be declared
admissible.

B. Merits

20. The Court points out that the factual circuanses of these cases are
similar and that the complaints and legal issuesedaare identical to those
in the Gulmammadovaase (cited above), in which it found violations of
Article 6 8 1 and Article 1 of Protocol No. 1.

21. Having examined all the materials in its pesim, the Court finds
that the Government have not put forward any faa@rgument capable of
persuading it to reach a different conclusion ispeet of the present
applications.

22. In particular, the Court is prepared to actbgt, in these cases, the
existence of a large number of IDPs in Azerbaijaeated certain
difficulties in relation to the execution of thedgments in the applicants’
favour. Nevertheless, the judgments remained fanal enforceable, but no
adequate measures were taken by the authoritiessiare compliance with
them. It has not been shown that the authoritiésdawith expedition and
diligence in taking any measures necessary foretmi@rcement of the
judgments in question. In such circumstances, tbertCconsiders that no
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reasonable justification has been advanced by thee@ment for the
significant delay in the enforcement of the judgtsen

23. As regards the applicants’ submissions coimgrrihe alleged
violation of their property rights, it has not beestablished either in the
domestic proceedings or before the Court that gegiic measures were
taken by the domestic authorities in order to cgmpith their duty to
balance the applicants’ right to peaceful enjoymehtheir possessions
protected under Article 1 of Protocol No. 1 to tBenvention against the
IDPs’ right to be provided with accommodation. lrcls circumstances, the
failure to ensure the execution of the judgmentsctmsiderable periods of
time resulted in a situation in which the applicanere forced to bear an
excessive individual burden. The Court consideas, tin the absence of any
compensation for this excessive individual burdee, authorities failed to
strike the requisite fair balance between the gdnéanterest of the
community in providing the IDPs with temporary hmgs and the
protection of the applicants’ right to peacefulagment of their possessions
(seeGulmammadovecited above, 8§88 43-50).

24. There has accordingly been a violation of ddti6 8 1 of the
Convention and Article 1 of Protocol No. 1 to ther@ention.

25. The Court does not consider it necessary l® oo the complaint
under Article 13 of the Convention because Artigles thelex specialisn
respect of this part of the applications (see, daample, Efendiyeva
v. Azerbaijanno. 31556/03, § 59, 25 October 2007).

[I. APPLICATION OF ARTICLE 41 OF THE CONVENTION

26. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Continag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

1. Pecuniary damage

27. The applicants claimed various sums as inglicat the Appendix
(Table II) in respect of pecuniary damage:

- Ms Lala Gasimova (application no. 7867/09) claink¢dR 84,084,
which included the market value of the flat andslax rent as
calculated from the date of the Convention’'s entryp force in
respect of Azerbaijan.
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- Ms Tatyana Galushko (application no.3961/10) notad
EUR 25,468, which included loss of rent as caladdtom the date
of the Convention’s entry into force in respeciakrbaijan.

- Mr  Tavakkul Aliyev (application no.7709/10) claach
EUR 35,755, which included loss of rent as caleddtom the date
of the illegal occupation of the applicant’s flat the IDPs and the
amount he allegedly paid for renting another flat.

- Mr Suleyman Suleymanov (application no. 19426/10inted
EUR 130,848, which included loss of rent as calealafrom the
date of delivery to the applicant of the relevactupancy voucher,
an amount for illegal occupation of the flat and tBP’s debts for
gas and electricity charges.

- Mr Gahraman Adigozalov (application no.25986/10gaimed
EUR 26,828, which included the amount he allegepéyd for
renting another flat.

28. In support of their claims, all the applicaexsept for Mr Gahraman
Adigozalov (application no. 25986/10) submitted soastimates by local
companies on rent prices for comparable flatsrmlar conditions.

29. The Government submitted that the damagersdffey Ms Tatyana
Galushko, Mr Tavakkul Aliyev and Mr Gahraman Adigtw (applications
nos. 3961/10, 7709/10 and 19426/10) should be letxlifrom the date of
delivery of each respective judgment in the appliga favour. The
Government also argued that Ms Lala Gasimova (egpdn no. 7867/09)
could not claim any compensation for the marketi@alf the flat. They also
submitted that the respective amounts of EUR 2,808 EUR 4,500,
respectively, would be reasonable in respect otip@cy damage suffered
by Ms Tatyana Galushko and Mr Tavakkul Aliyev (apgalions
nos. 3961/10 and 7709/10).

30. As for the part of the claim in case of Ms d.aGasimova
(application no. 7867/09) relating to the markelugaof the flat and the
claims submitted by Mr Suleyman Suleymanov (appboano. 19426/10)
concerning the amount for illegal occupation of tiet and debts for gas
and electricity charges, the Court rejects thests pdi the respective claims
as it does not find any causal link between thdatimn found and these
parts of the claims. The Court also rejects thenclaubmitted by
Mr Gahraman Adigozalov (application no. 25686/X0)daspect of the rental
expenses as he failed to submit any documentspjostuof his claims.

31. As to the claims in respect of lost rent, @murt considers that the
applicants must have suffered pecuniary damageresudt of their lack of
control over their flats and finds that there isausal link between the
violations found and the pecuniary damage clainmedcespect of lost rent
(compare Radanow v. Croatig no. 9056/02, 88 62-66, 21 December
2006). However, the Court considers that the damagfered by
Ms Tatyana Galushko, Mr Tavakkul Aliyev and Mr Gatman Adigozalov
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(applications nos. 3961/10, 7709/10 and 19426/1@ulsl be calculated
starting from the date of delivery of each respectjudgment in the
applicants’ favour, and the damage suffered by MsdalGasimova
(application no. 7867/09) from the date of the Gartion’s entry into force
in respect of Azerbaijan.

32. Having examined the parties’ submissions isesanos. 7867/09,
3961/10, 7709/10 and 19426/10, the Court will takea reference point the
amounts set forth in the local companies’ estimatdsch were submitted
by the parties.

33. In making its assessment, the Court takesantmunt the fact that
the applicants would inevitably have experiencedage delays in finding
suitable tenants and would have incurred certaimter@ance expenses in
connection with the flats. They would have alsorbsabject to taxation
(seeProdan v. Moldovano. 49806/99, § 74, ECHR 2004-11l (extracts);
Popov v. Moldova (no. X)ust satisfaction), no. 74153/01, § 13, 17 January
2006; andRadanow, cited above, 8§ 65). Having regard to the foregpin
and deciding on an equitable basis, the Court asviduel following amounts
to the applicants:

- Ms Lala Gasimova (application no. 7867/09): EUR30D;

- Ms Tatyana Galsuhko (application no. 3961/10): E3JRO0;

- Mr Tavakkul Aliyev (application no. 7709/10): EUREBO; and

- Mr Suleyman Suleymanov (application n0.19426/1QJRE3,700.

No award is made to Mr Gahraman Adigozalov (appboa
no. 25986/10), for the reasons mentioned in papdgd8 above.

2. Non-pecuniary damage

34. The applicants claimed various sums as inglicat the Appendix
(Table II) in respect of non-pecuniary damage.

35. The Government indicated their willingnessitaept the applicants’
claims for non-pecuniary damage up to a maximum@WR 1,000 in respect
of each applicant.

36. The Court considers that the applicants mase hsustained some
non-pecuniary damage as a result of the lengthyemborcement of the
final judgments in their favour. However, the amisuclaimed in most of
the cases are excessive. Making its assessmenh @ugjlatable basis, as
required by Article 41 of the Convention, the Coawvtards the following
amounts under this head, plus any tax that mayhaggeable on these
amounts:

- Ms Lala Gasimova (application no. 7867/09): EURDB,;6

- Ms Tatyana Galsuhko (application no. 3961/10): ELJ8OO0;

- Mr Tavakkul Aliyev (application no. 7709/10): EUR,000;

- Mr Suleyman Suleymanov (application no.19426/10)}REL,500;

and

- Mr Gahraman Adigozalov (application no. 25986/H)R 3,600.
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37. Moreover, the Court considers that, in so darthe judgments
remain in force, the State’s outstanding obligatmenforce them cannot be
disputed. Accordingly, the applicants in applicatimos. 3961/10, 7709/10,
19426/10 and 25986/10 are still entitled to theoszd@ment of the respective
judgments in their favour. The Court reiteratest ttie most appropriate
form of redress in respect of a violation of Aridb is to ensure that the
applicants, as far as possible, are put in theipaghey would have been in
had the requirements of Article 6 not been disrégar(seePiersack v.
Belgium (Article 50), 26 October 1984, § 12, Series A 88). Having
regard to the violation found, the Court finds ttias principle also applies
in the present cases. It, therefore, considers tiimatGovernment shall
secure, by appropriate means, the enforcemeneqtittyments in favour of
Ms Tatyana Galushko (application no. 3961/10), Mavakkul Aliyev
(application no. 7709/10), Mr Suleyman Suleymangapplication
no. 19426/10) and Mr Gahraman Suleymanov (appticaip. 25986/10).

B. Costs and expenses

38. All the applicants, except Ms Tatyana Galushlapplication
no. 3961/10), also claimed various sums as indicarte the Appendix
(Table II) for the costs and expenses incurredregtoe domestic courts and
the Court.

39. The Government considered the claims to bestifipd.

40. According to the Court’s case-law, an applicanentitled to the
reimbursement of costs and expenses only in sadat has been shown
that these have been actually and necessarilyreat@and are reasonable as
to quantum.

41. Ms Tatyana Galushko (application no. 3961/di@) not submit a
claim for costs and expenses incurred before thertCéccordingly, the
Court considers that there is no call to awardamgrsum under this head.

42. Having regard to the fact that Ms Lala Gasiendapplication
no. 7867/09) failed to produce any supporting dosnts, the Court
dismisses her claim for costs and expenses.

43. As for the claims for costs and expenses byTslvakkul Aliyev
(application no. 7709/10), Mr Suleyman Suleymandgpplication
no. 19426/10) and Mr Gahraman Adigozalov (applozatno. 25986/10),
the Court notes the fact that the cases concertersatn which there is
well-established case-law. In view of the abovesadgration and having
regard to the supporting documents submitted byagi@icants, the Court
awards the amount of EUR 500 to each applicanhénabove-mentioned
cases, in respect of the legal services renderedtheyr respective
representatives.



GASIMOVA AND OTHERS v. AZERBAIJAN JUDGMENT 9

C. Default interest

44. The Court considers it appropriate that tHaweinterest should be

based on the marginal lending rate of the Eurofgamtral Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1

N

. Decidesto join the applications;
. Declaresthe applications admissible;
. Holdsthat there has been a violation of Article 6 § the Convention;

. Holdsthat there has been a violation of Article 1 adtBcol No. 1 to the
Convention;

. Holdsthat there is no need to examine the complaineuAdticle 13 of
the Convention;

. Holds that the respondent State, within three monthsprding to
Article 44 § 2 of the Convention, shall secure dppropriate means, the
enforcement of the domestic courts’ judgments eapplicants’ favour
in cases nos. 3961/10, 7709/10, 19426/10 and 25086/

. Holds
() that the respondent State is to pay the agpbc within three
months, in accordance with Article 44 § 2 of then@ntion, the
following amounts, to be converted into Azerbaijamnats at the rate
applicable at the date of settlement:

(i) in respect of damage:

- Ms Lala Gasimova (application no. 7867/09) EUR (0Q,3
(twelve thousand three hundred euros) in respepeotiniary
damage and EUR 3,600 (three thousand six hundress)eu
plus any tax that may be chargeable, in respechaf-
pecuniary damage,;

- Ms Tatyana Galushko (application no. 3961/10) EURO0S
(five thousand seven hundred euros) in respectectimary
damage and EUR 1,800 (one thousand eight hundned)eu
plus any tax that may be chargeable, in respechaf-
pecuniary damage;

- Mr Tavakkul Aliyev (application no. 7709/10) EUR 650
(five thousand six hundred euros) in respect ofupecy



10

GASIMOVA AND OTHERS v. AZERBAIJAN JUDGMENT

damage and 3,000 (three thousand euros), plusanyhat
may be chargeable, in respect of non-pecuniary dama

Mr Suleyman Suleymanov (application no. 19426/10)
EUR 3,700 (three thousand seven hundred eurogspect of
pecuniary damage and EUR 1,500 (one thousand tindried
euros), plus any tax that may be chargeable, ipectsof
non-pecuniary damage;

Mr Gahraman Adigozalov (application no. 25986/10)
EUR 3,600 (three thousand six hundred euros), ahys tax
that may be chargeable, in respect of non-pecudanyage;

(i) in respect of costs and expenses, EUR 500e (fundred
euros), to each of the applicants Tavakkul Aliyapglication
no. 7709/10), Suleyman Sulemanov (application 8426/10) and
Gahraman Adigozalov (application no. 25986/10)sny tax that
may be chargeable to the applicants, to be paidtivé applicants’
respective representative’s bank accounts;
(b) that from the expiry of the above-mentionede¢h months until
settlement, simple interest shall be payable onathm/e amounts at a
rate equal to the marginal lending rate of the heam Central Bank
during the default period plus three percentagatppi

8. Dismisseghe remainder of the applicants’ claims for jusisfaction.

Done in English, and notified in writing on 3 Ma@X2, pursuant to

Rule 77 88 2 and 3 of the Rules of Court.

André Wampach Peer Lorenzen
Deputy Registrar President
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APPENDIX
Table |
Application Applicant’'s name | Document confirming | Date of delivery of the Date of lodging of
no. the applicant’s enforceable judgment the application
property rights with the Court
7867/09 Lala Gasimova The occupancy voughBne Yasamal District 28 January 2009
of 11 March 1998 Court's  judgment  of
27 July1998
3961/10 Tatyana Galushko| The occupancy vouchegrThe Khatai District Court’s 7 January 2010
of 18 January 1993 judgment of 21 July 2008
7709/10 Tavakkul Aliyev The ownership The Sumgait City Court’s 27 January 2010
certificate of 8 August | judgment of 11 October
2003 2005
19426/10 Suleyman The occupancy voucherThe  Yasamal District 25 March 2010
Suleymanov of 26 November 1998 | Court's  judgment  of
10 February 2009
25986/10 Gahraman The occupancy voucherThe Surakhani  District 28 April 2010
Adigozalov of 5 March 1993 and theCourt's  judgment  of
ownership certificate of 31 August 1993
6 August 2003
Table 1l
Application Applicant’'s name Claim for Claim for non- Claim for costs
no. pecuniary damage pecuniary damage and expenses
(EUR) (EUR)
7867/09 Lala Gasimova 84,084 15,000 1,500
3961/10 Tatyana Galushko 25,468 10,000
7709/10 Tavakkul Aliyev 35,75p 3,000 1,450
19426/10 Suleyman Suleymanoy 130,848 45,000 2,450
25986/10 Gahraman Adigozalov 26,828 45,000 1,070




