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REVISED INTERIM OPERATIONAL INSTRUCTION IN RESPONSE TO THE
JUDGMENT OF BARAGWANATH J IN THE CASE OF REFUGEE COUNCIL OF

NEW ZEALAND INC. & ORS v ATTORNEY-GENERAL 27 JONE 2002

apnmmlmshunhwscﬂ‘)wmm MWZOOI and 19 December
2001 (darcd 19 Novemiber 2001 in crrax) concerning the exacise of the discretion prsoant
to section 128(3) of the Immmigration Act 1987 to detain persons (ncldiag childven and
young persons tnder {8 years of age) cluiming refirpoe staus at the border mnd who are
refased a perwit are sugpided pending an eppeal.

No person who danms refugee stus upon arrival in Now Zealand may be dotined if thet
person i 8 porson G whomt Asticlo 31.1 sppBes unless that persan’s detertion is
“necessary” in wexms of Articls 31.2 of the Refages Convention Asticks 31 states

Articie 31 Refugees Unlanfully In The Coustyy Of Refuge

L)) m&muhum;hﬂwansemhmwmammagﬂmy
or presence, om refugess who, coming direclly fam a teaitacy where their lifc or
freadom wras thycatencd i the sense of Asticle 1, enter or ere prosent i theic
temitory without enthorisation, provided they presoad themselves without delay to
the authorities and show goad canse for their illegal entry or presance.

2) mmmmmnmmmdnmofmms
restrietions other than those which are necessary snd such reatriczions shall only
be applied unti] their status in the county is regularised or they obtain admission
inlo w@nther countyy, The Coatructing States shall allow such refugeesa -
veasonable petiad aad all the necessary facilities to obfain admiselon into enother
country.

Ressons why dstcution may be uzcessary inchade where therg is a meal rigk of offeading or
absconding or wikre the idantity of the person is mknown end therefore the cisks of
affending or ehaconding cannot be ascertrined at the time. .

If defention is neccserty, that detention should ocan purscant to 5 128(5) in ¢ fcillty,
(cither the Mangere Aconmmuodation Centre or & ponal institution), that effects the least
regtriction on freedom of movernent heving regard to the risk being managed,

Wherc,homw.mhmgmimoﬂimhasmﬁmdmgmnauﬁnpemcmma
pmmmsmmmmma&nmh-meﬁnMB
“nocessery”, the lonnigration o ffiocy may knmedistely spply for that pepsan®s releasc on
conditiorg {n eccordance with section 128AA of the Ieerderation Act. sud meay neocssarly
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6. Ifen jmmigration sffisce determincs thet doteation of . refiee shitus claimant s
“nocessary™, o where 2 refiigeo status claimant is released on corditions usder scction
128AA, mmmmkwmmhmwﬂhm7mﬂ8b¢w.

7 Puadahmﬂhm&:mﬁnwdhwwitshonﬂmmmu
mmbhmmnmeﬁmmmmnwmmmm«hm
event of least after 14 days of detention. If cortimued deterdion is then determined to be no

. hmwy’dmﬁnhw@ﬁonoﬁwmudﬂammmbhm
MsﬁmquuﬂuMleWmmmma
pmi:grmtod.wd:rwuim!sa. s 2

8. Fmachimmahndymlasadmmﬁﬁnm.unmwdthmﬂmﬁmﬂnuﬂmmu
smnmpmﬁimﬂe&ﬂﬂmmeﬁimorhimmﬁmmgﬁmmcdﬂmm.mh
nymnrulunaﬂaMWsnﬁmwmnﬁtims-

9. Nnhmmﬁonomnﬂuﬂzuthmmhuf&nwhmimﬁnﬂommﬁmﬂhw&
(umummwmmmmom&ommmm).mwm
wwmmmindmwmdammm
m&s&m:ﬁmﬂk”mmmfwmwwmmmm&mm
mdammmmmlﬂMnfﬁnWMnﬂo
mnpmhmdﬂ-mimSSAufﬂnlmmImﬁmAﬂmchmmhsbmmﬁ
and/or released on conditions.

10. mmwmmmmwmamd

Chis

General Manager
New Zealand Immigration Service

An

Recaived Tiee 20 hav, 15:30
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APFENDIX A

Part 1; Tmmigrativn Officors who nre autherised to defermine whethver detention in n penal
tostitwtion of & person who is 2 refugee status claimant is “nececsenry™, or te npply for or
cenacnt €0 the relsese on conditions of a refugee statws chaimant fromn & peasd institation, or
fo graut a permit under seetion 35A to a refugee status clhimast detained in s penal
institetion: )

[
Bembnd Maritz
Texri Bentley
Jolm Pmgram

Lart2: immigration Officers whio sre anthorized te determiine whether detention af the
Maugere Aceommodation Ceatre of 8 person who & a refugee stafns cluimant is
“mscrysary®, ar to apply far or couseat to the relesye on cenditions of & refliges statim
claimant Grom the Mengare Accommedation Centre, ar te grant a permit under soction 3SA
2 a refugec status clnimans detained ¢ the Manpero Accommodation Coutye:

Those immigration officers Haed in Part 1
mmmmnwhomm&dhmupmﬁdummha
vefugoe itatus claimant who is relesved en conditions: o

Those immigretion offices listed i Part |

Reraivad T wo 71 bne  1C.na .



