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Nationality and statelessness

Nationality' is a legal bond between a state and an individunl,statelessness refers to the condition of
an individual who is not considered as a nationalainy staté. Although stateless people may
sometimes also be refugees, most stateless pdravasiever crossed a border.

Statelessness occurs for a variety of reasons,iwihitlude gender discrimination and discrimination
against minority groups in nationality legislatiand practice, failure to include all habitual resits in

the body of citizens when a state becomes indeperfthee provisions on state succession), deprimatio
of nationality and conflicts of laws between stateStatelessness is a problem that affects, on
conservative estimates, approximately 12 millioagte worldwide.

Statelessness can have a terrible impact on tes b¥ individuals. Possession of a nationalityd an
official recognition of that nationality, is essetfor full participation in society and the enjognt of
the full range of human rights. Although interpatl human rights treaties allow for some right®do
limited to nationals, including in particular thight to vote and stand for public offiéemost rights are

to be enjoyed by all human beings. In practiceydwer, many rights of stateless people are violated
they may be detained because they are stateless,cém be denied re-entry to or expelled from the
country where they live; and they can be denie@sgto education and health services or blocked fro
obtaining employment. In 1954, the United Nati@a®pted the Convention relating to the Status of
Stateless Persons in an attempt to protect thesrajtstateless persons.

The problem can be prevented through adequate naditio legislation and procedures as well as
universal birth registration. A first step is fétates to accede to and implement the 1961 Cowveati

the Reduction of Statelessness, which establidfaeslards for the avoidance of statelessness through
nationality provisions on acquisition, renunciatitoss and deprivation of nationality.

The right to a nationality in international and African law

Article 15 of the 1948 Universal Declaration of HamRights provides that “(1) Everyone has the right
to a nationality”, and that “(2) No one shall béiamarily deprived of his nationality nor deniedethight
to change his nationality.” This right has beeaaberated upon in subsequent treaties.

The 1961 UN Convention on the Reduction of Staselesy which entered into force in 1975, makes it
a duty of states to prevent statelessness in raditipiaws and practices. Article 1 mandates that
Contracting State shall grant its nationality t@exrson born in its territory who would otherwise be
stateless”. Such nationality may be granted eittidsirth, by operation of law, or upon application
including at a date after birth (for example, atjority). The greatly preferred option is for the
nationality to be granted at birth by operationaot.

! Although in some contexts they may have diffen@e@nings, in this paper citizenship and nationality used
interchangeably to refer to the legal relationdgiween an individual and a state, in which théestacognizes
and guarantees the individual’s rights as a memb#re national community.

2 A stateless person is defined in Article 1(1)ta 1954 Convention relating to the Status of StatePersons as
someone “who is not considered as a national bySiate under the operation of its law”. ”. For atefpretation
of this definition, see UN High Commissioner forfiRgees,Guidelines on Statelessness No. 1: The definitfon o
“Stateless Person” in Article 1(1) of the 1954 Cention relating to the Status of Stateless Pers@fis~ebruary
2012, HCR/GS/12/01 (forthcoming); UN High Commisgo for RefugeesExpert Meeting - The Concept of
Stateless Persons under International Law ("Prato on€usions”) May 2010, available at:
http://www.unhcr.org/refworld/docid/4calae002.hfadcessed 2 August 2012]

% In situations where stateless persons are simadtasly refugees, they are to receive protectioreutite 1951
Convention relating to the Status of Refugees.

* Precisely which rights the state guarantees toiizens varies by state, but the most commortsigfat may be
limited to citizens are the right to permanentdaesice within the state, the right to freedom of ement within the
state, the right to vote and to be elected or appdito public office, the right of access to sqguoblic services,
and the right to diplomatic protection.

®1961 UN Convention on the Reduction of Statelessnarticle 1.
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As of 1 November 2011, only ten African countriesrev party to the 1961 UN Convention on the
Reduction of Statelessness, including Lesotho amdziand in southern Africh. Sixteen African
countries were parties to the 1954 UN Conventidatiregy to the Status of Stateless Persons, inaiydin
in southern Africa, Botswana, Lesotho, Malawi, Sikawl, Zambia, and Zimbabwe. Botswana,
Lesotho and Zambia have entered reservations te sbthe provisions of the treaty.

However, all African countries, with the exceptiohSomalia, have ratified the UN Convention on the
Rights of the Child (CRC), which provides in ArgclV for every child to have “the right to acquire a
nationality”, and for states to ensure the impletagon of these rights, in particular where thelchi
would otherwise be stateless. The CRC repeatprthasion of Article 24 of the International Covena
on Civil and Political Rights, which has been iatifor acceded to by all States in southern Aftica.

At the regional level, the African Charter on theliRs and Welfare of the Child (ACRWC) also
provides, in Article 6, for the right to acquirenationality. The ACRWC goes beyond the CRC to
provide that:

“States Parties to the present Charter shall undlkeet to ensure that their Constitutional
legislation recognizes the principles accordingatbich a child shall acquire the nationality of
the State in the territory of which he [sic] hasheborn if, at the time of the child’s birth, he is
not granted nationality by any other State in actzorce with its laws?

Forty-six countries have ratified, and the remairtteve all signed the ACRWC. All southern African
countries are parties, except for Swaziland, whigs signed but not ratified the treaty. (As a&igry,
the state is obliged under international law notalce actions undermining the “object and purpasfe”
the treaty)™

Finally, the International Convention on the Protet of the Rights of All Migrant Workers and
Members of Their Families also provides that “Eahiid of a migrant worker shall have the right to a
name, to registration of birth and to a national{#grticle 29). Only Lesotho among southern Afnica
countries is a party to this Convention.

Prohibition of discrimination

Since the adoption of the principal UN human righesities in the 1960s, gender discrimination & no
prohibited to states that are parties to the maih@dnventions, in particular the 1979 UN Convention
on the Elimination of All Forms of Discriminationgainst Women (CEDAW). CEDAW provides in its
Article 9 that women be granted equal rights wittnnin respect of citizenship. All African coungie
except Sudan and Somalia are parties to CEDAW.

The African Charter on Human and Peoples’ Righthilmits discrimination and provides for equality
before the law in general, although it does noeméd nationality in particular. The Protocol teet
African Charter on Human and Peoples’ Rights on Rights of Women in Africa adopted in 2003

® The others are Chad, Liberia, Libya, Niger, NigefRwanda, Senegal, and Tunisia. States Partitet2961
Convention on the Reduction of Statelessness, ablall at
http://treaties.un.org/Pages/Treaties.aspx?id=5&suk&lang=en accessed 26 October 2011. Nigeria is the most
recent African State to have acceded to the twovE€ations on 20 September 2011. Ahamefula OgbuvtGo
Accedes to UN Convention On StatelessneBkis Day 22 September 2011.

" The others are Algeria, Chad, Guinea, LiberiayajtNigeria, Rwanda, Senegal, Swaziland, Tunisid, dganda.
States Parties to the 1954 Convention relating be tStatus of Stateless Persons, available at
http://treaties.un.org/Pages/Treaties.aspx?id=5&siklang=en accessed 26 October 2011.

® ICCPR Article 24: 1. Every child shall have, withi@ny discrimination as to race, colour, sex, s, religion,
national or social origin, property or birth, thght to such measures of protection as are reqbiydus status as a
minor, on the part of his family, society and ttiat8. 2. Every child shall be registered immedyaadter birth and
shall have a name.3. Every child has the righttpuae a nationality

® African Charter on the Rights and Welfare of thel@; Article 6.

1% The other countries that have only signed aretr@keAfrican Republic, DRC, SADR, Somalia, Sdo Toarl
Principe and Tunisia. See list of countries thatehsigned, ratified or acceded to the Charterjlabla at
http://www.au.int/en/treaties/status, accesseddpteédnber 2011. For treaty obligations see Vienmavéntion on

the Law of Treaties, Article 18.
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contains strong anti-discrimination measures, brgflects continuing unease among some AU member
states about gender equality in matters of natitynadnd in fact contradicts both the Charter and
CEDAW in its provisions. It allows national law twerride the non-discrimination presumptions & th
treaty in relation to passing citizenship to cleldr and it does not provide for the right of a wana
pass citizenship to her husbandBy October 2011, 30 countries had ratified thetéol on the Rights

of Women in Africa and another 19 had signéd it.

Racial discrimination is also prohibited by all thiajor human rights treaties, and in particular e
Convention on the Elimination of All Forms of Rdclaiscrimination (CERD). Under Article 5 of
CERD, States Parties undertake to eliminate radigdrimination in the enjoyment of other rights,
including the right to nationality. All southerrfrican countries except Angola are parties to CERD.
prohibition on racial discrimination is also nowgaeded by lawyers as forming part jos cogens
international law, a “peremptory norm” that alltsgmust respect.

One of the most recent UN human rights treaties, @onvention on the Rights of Persons with
Disabilities, adopted in 2006, prohibits discrintioa on the grounds of disability in relation toeth
acquisition, deprivation and use of nationalityits1Article 18 on Liberty of movement and natiomhali
Lesotho, Malawi, Namibia, South Africa and Zambia parties to this Convention, and Mozambique
and Swaziland have signed it.

Naturalisation of refugees and stateless persons

Under international law, states have a duty to mtentocal integration of refugees where repatnato
not possible within a reasonable time. The 1951 Ciivention Relating to the Status of Refugees
provides (Article 34) that states parties “shall fas as possible facilitate the assimilation and
naturalisation of refugees” by such measures a®dittpg proceedings and reducing the costs of
naturalisation. The 1969 OAU Convention Governihg Specific Aspects of Refugee Problems in
Africa requires (Article 11.1) that countries ofydism should use their best endeavours to “secwge th
settlement” of refugees who are unable to retumtméhownhich in the long term would need to include
citizenship rights. Both Conventions require coestof asylum to issue travel documents to refsigee
Almost all African countries are parties to the 1%efugee Conventioli,and the great majority to the
1969 OAU Refugee Conventidh.

The 1954 Convention relating to the Status of $tasePersons similarly requires states to “as $ar a
possible facilitate the assimilation and naturaioraof stateless persons”, especially by expegliind
reducing costs of proceedings (Article 32).

African Commission jurisprudence

Although the African Charter on Human and PeogRights has no explicit provision on nationalitye th
African Commission has found that the provisiorAdicle 5 of the Charter, that “Every individualah
have the right to the respect of the dignity inheia a human being and to the recognition of agal
status”, applies specifically to attempts to deralise individuals and render them statelesdght bf
the consequences that flow from statelessness.

* Article 6 (g): @ woman shall have the right toaiether nationality or to acquire the nationalifyher husband;
(h) a woman and a man shall have equal rights respect to the nationality of their children, excepere this is
contrary to a provision in national legislationi®icontrary to national security interests.

12 The parties are Angola, Benin, Burkina Faso, Cdprle, Comoros, Djibouti, DRC, Gabon, Gambia, Ghana
Guinea-Bissau, Kenya, Lesotho, Liberia, Libya, MaWalawi, Mozambique, Mauritania, Namibia, Nigeria,
Rwanda, South Africa, Senegal, Seychelles, Tanzarogo, Uganda, Zambia, and Zimbabwe. The cowntrie
taking no action were Botswana, Egypt, Eritrea, afdinisia. See status list available at
http://www.au.int/en/treaties/statiesccessed on 28 October 2011.

13 Excluding only Comoros, Eritrea, Libya, and Maiust Several countries have entered reservatmAsticle 34

of the UN Refugee Convention, including Botswanal@i, and Mozambique, indicating that they did actept
any obligation to grant more favourable naturaiisatights to refugees than to other foreigners.

14 Excluding Djibouti, Eritrea, Madagascar, Mauritildamibia, Somalia, and Sdo Tomé & Principe, a$ asethe
SADR.
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Thus, in the long-running case of John Modise, whent years confined either to the South African
“homeland” of Bophuthatswana or the no-man’s laetiieen South Africa and Botswana because of the
Botswanan government’s refusal to recognise himmality from birth, the Commission found against
the Botswanan government and ruled, among otheslesions, that Modise’s “personal suffering and
indignity” violated Article 5 of the African Chanté® Similarly, in Amnesty International v. Zambithe
Commission considered the deportations of Williaan&a and John Chinula from Zambia to Malawi
and found that “[b]y forcing [the complainants]liee as stateless persons under degrading consljtion
the [Zambian] government . . . [had] deprived thamtheir family and [was] depriving their familiex

the men’slssupport, and this constitutes a violabbrthe dignity of a human being, thereby violating
Article 5.”

In addition, the Commission has held that Artic{¢)7a), with its reference to “the right to an aglp®
competent national organs,” includes both theahright to take a matter to court, as well asrighbt to
appeal from a first instance decision to highdsumals. In several cases relating to deportat@ns
denial of citizenship, the Commission has held thatfact that someone is not a citizen “by itsklés
not justify his deportation” and that there mustlréght to challenge expulsion on an individuaibd

In the case of former president Kenneth Kaundaarhizia, the African Commission found against the
Zambian government’s constitutional amendment tbqtired anyone who wanted to compete for the
presidency to prove that both parents were Zambiimms birth, and ruled that the provision violated
Articles 2, 3, and 13 (non-discrimination, equaligfore the law, and participation in public 1if8) The
Commission noted that freedom of movement amongctmponents of what had been the Central
African Federation meant that it would be arbitrarysuggest that an indigenous Zambian could oaly b
a person who himself was born in and whose paneate born in what later became the sovereign
territory of the state of Zambia. The Commissionrfd that the retroactive application of such a law
could not be justified according to the Charter.

More recently, the African Commission considered tirovisions in the 2000 Constitution of Céte
d’lvoire requiring a candidate for the presidenogtbto be Ivorian from birth him or herself and fath
parents also to be Ivorian from birth. The Comioissfound the provisions “unreasonable and
unjustifiable, and [...] an unnecessary restrictiontloe right to participate in government” as wall a
“discriminatory because it applies different standdato the same categories of persons, that iopers
born in Céte d’lvoire, are now treated based orptaees of origin of their parent$”.

The very first decision on the merits of a commatian to the African Committee of Experts on the
Rights and Welfare of the Child, issued in 201Incawns the nationality of children of Nubian degcen
born in Kenya. The Committee of Experts found Kemyan state in violation of its obligations under
Article 6 of the African Charter on the Rights antlfare of the Child, despite the reforms of thevne
2010 Constitution, since it does not provide thatdcen born in Kenya of stateless parents or who
would otherwise be stateless acquire Kenyan ndiignat birth® The Committee noted the
“devastating” consequences of statelessness flrehiin relation to their socio-economic rigfts.

> Communication 97/93Modise v. BotswanaAfrican Commission on Human and Peoples’ Rights KRR)
2000, paragraph 91.

16 Communication No. 212/98mnesty International v. ZambiaACHPR 1999, paragraph 50.

7 Amnesty International v. Zambiparagraph 33. See also Communication No.15%@6n Interafricaine des
Droits de 'Homme and Others v. AngolRCHPR 1997 Modise v. BotswanaCommunications Nos. 27/89, 49/91
and 99/93, @anisation Mondiale Contre la Torture and Others Rwanda(ACHPR 1996; Communication
No0.71/92),Rencontre Africain pour la Défense des Droits ttothme v. ZambigdCHPR 1996.

'8 Communication 211/98|.egal Resources Foundation v. Zam{801) AHRLR 84 (ACHPR 2001).

19 Communication No. 246/0Mouvement ivoirien des droits humains (MIDH) v. €@itlvoire (ACHPR 25th
activity report 2008).

2 Communication 002/2009nstitute for Human Rights and Development in Afrand Open Society Justice
Initiative on behalf of Children of Nubian DescentKenya African Committee of Expert on the Rights and
Welfare of the Child, 22 March 2011, paragraph 53.

L |bid., Paragraphs 42 and 46.
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The principles of citizenship law

Both the common law and the civil law models oizeihship that came to be applied in Africa combine
the two basic concepts knownjas soli(literally, law or right of the soil), whereby amdividual obtains
citizenship because he or she was born in a phaticountry; andus sanguiniglaw or right of blood),
where citizenship is based on descent from pakeintsthemselves are citizens. In general, a lawdbas
on jus sanguiniswill tend to exclude from citizenship residentsaotountry who are descended from
individuals who have migrated from one place tothao An exclusivgus solirule, on the other hand,
would prevent individuals from claiming the citiztrip of their parents if they had moved away from
their “historical” home, but is more inclusive et actual residents of a particular territory.

In practice, another distinction is often more impot in citizenship law, that between citizenstirpm
birth” (termed “of origin” in the civil law countes) and citizenship “by acquisition”. CitizensHiipm
birth/of origin may be based either on descfud éanguiniy or on birth in the countryjys sol), but
implies that a child has a citizenship from the rmeaimof birth without having to undergo any further
procedures to acquire it (in practice of coursecedures may be applied to obtain recognition af th
nationality). Citizenship by acquisition relatesthose who have become citizens later in lifeg assult
of naturalisation based on long-term residenceriaw® or other criteri&.

In many countries, the rights of those who arezeits from birth or by acquisition are the same; but
others apply distinctions, especially in relatiantihe holding of public office. In addition, anéry
importantly, citizenship by acquisition may usudiy far more easily withdrawn.

The causes of statelessness in southern Africa

The two main causes of statelessness in southeraAés in the rest of the continent, are a failiar
integrate historical and contemporary migrants ¢iwaeforced or voluntary) and their descendantd, an
discrimination in law or in fact on the basis oinder, race or ethnicity (whether against migraats,
people who have never moved). These causes amwimted, and must be seen within the historical
context of the region, and the way in which théestavere formed.

The historical context of migration and discrimination

Pre-independence

Africa shares two challenges with other post-imgleregions. On one hand the colonial powers set
political borders that cut through the middle ofrzounities which in the past formed one politicaitun
At the same time they promoted — or sometimes fbree migration within the new political units,
moving unprecedented numbers of people away fran thlace of birth. This is as true in southern
Africa as elsewhere on the continent. Africa i$ moique in this situation — borders throughout the
world have been established by war and conquestut-Africa is unusual in the abruptness of the
transitions that occurred and the lack of regarthieycolonial powers to pre-existing political bersl

In southern Africa, there was relatively free moeamthroughout the territories of the British-run
Central Africa Federation (Northern and Southerod@sia and Nyasaland; that is, Zambia, Zimbabwe
and Malawi). In addition, the British colonial gawment and the white minority governments of
Rhodesia and South Africa created, sometimes thrpugitive tax regimes or other forms of coercion,
powerful recruitment systems for long-distance muigriabour on mines and farms established on
expropriated land. Swaziland and Lesotho alsoritaried thousands of workers within this system.

2 Note that the terminology is not consistent actieggl systems, and that the division between nality of

origin and nationality by acquisition may seem moatural in the civil law countries. In countriesing English
as the official language, the law usually refergit@enship “by birth” to mean “from birth”; butonfusingly, in
some cases citizenship “by birth” is used to metimeniship based on birth in the countjy sol). Similarly,

naturalisation is usually the term used (in Engéisld in French/Portuguese) for acquisition of eitighip after long
term residence; registration or option may be ¢émmtused for acquisition of citizenship based omriage or other
connection, under a procedure that gives lesseatiscrto the state. In some Commonwealth countsash as
Zambia, the only process for citizenship by acdoisiis known as registration.
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Thanks to geographical separation, the southericadAfPortuguese colonies of Angola and Mozambique
exchanged populations with each other to a mudeftesxtent; though many Mozambicans became mine
or farm workers in South Africa and Rhodesia.

The European empires also left a legacy of legatesys that had created a many-tiered citizenship
structure whose central feature was racial diso@tmon. The colonies were founded on a basismélra
and ethnic distinction that justified the gaps fanslard of living and legal rights between rulensl a
ruled. On the one hand there were European settewho were full citizens with the same rights as
their relatives who lived in the “home” country thfe colonisers; and on the other there were African
“natives” (ndigénesor indigenasin French and Portuguese) — who were subjectsh YWe exception

of a tiny minority admitted to full citizenship,e¢mative olindigeénewas a subordinate being without full
rights. This distinction was taken to its logiedtreme in South Africa, where black South Africans
were denationalised and purportedly allocated wgonality of nominally independent “homelands”,
and was maintained within the region for severalades beyond the date of liberation elsewheredn th
continent. Victims of forced removals from Soutfridéa across international borders are among those
whose citizenship has since been unresolved, asl heiow.

Post-independence

At independence, the new states adopted citizerlakip largely based on models from the various
colonial powers. Transitional rules were also mekid cater for the handover of legal authorityrfrine
colonial power to the new states.

In the former colonies of Britain, the constitutsoonf the new states of what was now called the
Commonwealth were drafted according to a standargplate, known as the “Lancaster House” model
after the building in London where they were negjfetd. These laws created three ways of becoming a
citizen of the new state: some became citizensnaatioally; some became entitled to citizenship and
could register as of right; while others who weogeptial citizens could apply to naturalise. Thod®
became citizens automatically were: firstly, pessborn in the country at the date of independerue w
were at that time citizens of the United Kingdond amlonies (mainly those of European descent) or
British protected persons (mainly those of Africand Asian descent); and secondly, persons born
outside the country whose fathers became citizanactordance with the other provisions. Those
persons born in the country whose parents wereliimth outside the country were entitled to citizeps

by way of registration, based simply on proof aftéa and others who were ordinarily resident in the
country could naturalise, generally through a disonary process.

In both francophone and lusophone countries thé code was adopted, based on their respective
European models. In the former Portuguese colooiesouthern Africa, most of the new national
constitutions and political regimes were given &iaist content when independence was attained
following the 1974 collapse of thestado Novan Portugal. However, all the lusophone countkiegt
Portugal’'s civil law system, including the framewoof the provisions on nationality that had been
applied in Portugal itself. Some countries alstatdshed rules favouring the grant of nationatiby
those who had taken part in the liberation strugglé penalising those who had collaborated with the
colonial regime. For example, individuals who haattigipated in the liberation struggle within the
structures of FRELIMO were given the right to opt Mozambican nationality, and nationality was
excluded for people who had been members of “caldascist political organisations”.

Though gender discrimination was a common feattitbeolaws adopted at the time of independence in
southern Africa — as it was in the 1950s and 196@80st European states — formal equality between
races and ethnic groups was the norm. In someschseever, the laws adopted reversed the system of
discrimination, giving priority to persons of Afeo race, or members of certain ethnic groups. In
southern Africa, this remains the case in Malawe(further below). In addition, the rules govegnin
state succession were sometimes written or intexghreo exclude those who were asserted to have
insufficient “historical” connection to the territpoconcerned.

The rules governing citizenship have often beentmpozblematic in those countries where colonial-era
migration and dispossession of land were most ndarkbere the numbers remaining after independence
of those who had arrived during empire were largest where the political power of those affectes w
weakest. As happened later following the collapisthe Soviet Union, when the European empires in
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Africa retreated, they left behind a legacy of réseent of incomers and their privileges that still
reverberates. But the migration of the first haflfthe twentieth century was not only of Europeans,
Asians or Middle Easterners: hundreds of thousahddricans also moved, sometimes under duress, as
a result of the political and economic changes ¢iowy colonisation. The descendants of these
migrants also find their right to citizenship aneldnging questioned till today: among them are, for
example, Zimbabweans whose ancestors came fromrivingae, Zambia or Malawi.

Some countries in southern Africa have made delibezfforts to integrate pre-independence migrant o
displaced communities that were not integrated utfinothe rules governing state succession. For
example, in 1991 Namibia supplemented its citizgnslct by adopting a specific piece of legislation
offering Namibian citizenship to those who would/éddeen Namibian citizens if they or their ancestor
had not fled persecution before 19¥These people, largely Herero who had fled the @argenocide

of their people from 1904 to 1907, were given & fivear period during which they could opt for
Namibian citizenship. More recently, the Namibgovernment has negotiated with the Angolan, South
African and Zambian governments to undertake at jmlantification exercise among undocumented
populations at risk of statelessness in its bordgions; the process started in 2010, and by Noeemb
2011, more than 900 persons had been naturalisedficially recognised as Namibian through this
process. Among them were around 200 people of NardaDamara heritage removed in the 1970s by
the South African government from the Riemvasmaeak af the Northern Cape to what was then South
West Africa®® The new government that took power in South Afrin 1994 granted a series of
amnesties to several categories of migrants angees, as a transitional meastire.

Racial and ethnic discrimination

Related to the history of colonisation, half a dooeuntries in Africa limit citizenship from birtto
members of ethnic groups whose ancestral origiesaéthin the particular state or within the African
continent. Liberia and Sierra Leone, both foundgdreed slaves, take the position that only tHode
Negro descent” may be citizens from birth. Meanyhtitizenship is legally linked to ethnicity and
“indigeneity” (or “autochthony”) in Uganda, DemotiaRepublic of Congo (DRC) and Somalia, and to
some extent in Nigeria. Discrimination on ethniowunds in relation to citizenship is common in
practice in many places, even if not explicitlytethin law.

In southern Africa, Malawi's 1966 nationality lawqgvides that citizenship from birth is restrictexd t
those who have at least one parent who is not @mizen of Malawi but is also “a person of Afnica
race”?® In Swaziland, the law does not specifically refeethnicity in relation to those born after the
Constitution came into force, but a strong ethmafgrence, reflected in a reference in the Cortsiituto

“the class of persons generally regarded as Swadebcent’andthe provision of the 1992 Citizenship
Act providing for citizenship “by KuKhonta” (thas, by customary law), has in practice ensured that

23 Namibian Citizenship Special Conferment Act, No1B91.

4 Information provided at the UNHCR regional stassieess meeting 1-3 November 2011.

%5 Even before comprehensive legislative changekedrhmigration regime were passed, a series of gration
amnesties were offered to particular groups ofi¢prers from the region: contract mine workers ()9@5broader
category of people from the SADC region who haddiin South Africa for at least five years and Badnomic or
family ties in the country (1996); and finally Mamaicans displaced by the civil war in that countityo had been
refused refugee status by the apartheid govern(@i@89). An estimated 1 to 1.5 million people beeagtigible
for South African citizenship in this way, thoughlp 51,000 applications were received from minars] just over
200,000 for others from the SADC region. A distusof these amnesties can be found in Bronwyn islatA
Foreign Experience: Violence, Crime and Xenophahieng South Africa’s Transition”iolence and Transition
Series,Vol. 5, South Africa, Centre for the Study of \@okce and Reconciliation, August 2001. See alsaysss
Jonathan Crush and Vincent Williams (edshe New South Africans? Immigration Amnesties hait Aftermath
Cape Town, Idasa, 1999; Human Rights Watighibited Persons: Abuse of Undocumented MigraAtglum
Seekers and Refugees in South Afiiyw York, March 1998.

6 Malawi Citizenship Act, 1966, sections 4, 5 and1B2
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those who are not ethnic Swazis or are of mixedieitly can find it very difficult to obtain recogion
of citizenship’’

Such laws and practices obviously create the davfgatatelessness for persons born in the courtiy w
have citizenship in no other state but do not lfulfe explicit or implicit racial or ethnic condiins
imposed. The failure of the state to recognisentdt@nality of whole groups of people is also atca
cause of some conflicts in Africa, for example Waa's in Cote d’'lvoire and DRC.

Gender discrimination and discrimination based on marital status of parents

Gender discrimination is one of the commonest caostatelessness, especially in the case ofrehild
who cannot obtain their mother’s nationality be@aogender discrimination and who cannot otherwise
acquire the nationality of the State of birth ottlugir father (for example, because the child was lout

of wedlock, the inadequacy of civil registratiompedures or other challenges).

Nonetheless, gender discrimination was until rdgeiie norm in citizenship laws across the world;
some of the older international treaties on natipné&aw in fact assumed that gender discrimination
would be applied, while trying to minimise statslesss that could resdft. In Africa at independence
and until recently, most countries discriminatedtiom basis of gender in granting citizenship. Hema
citizens were not able to pass on their citizensbitheir children, if the child’s father was nds@ a
citizen, nor to their foreign spouses.

In Southern Africa today, however, gender neutrailit the right of a parent to transmit his or her
nationality to a child is the norm (see Table 3giRito citizenship by descent). Southern Africsoal
contributed a leading case for the continent, e@1B93Unity Dowruling in Botswana, where the Court
of Appeal upheld a woman'’s right to pass Botswaitzenship to her childreff. The law was
subsequently amended to conform with this ruling.

In Zimbabwe, advocacy by the women’s movementuitiolg a successful Supreme Court challéhge
led to the removal of discrimination on groundsgehder and marital status of the parents in 1996.
only had effect from that date, however, and chkildborn between 1980 (attainment of majority rule)
and 1996 could not claim Zimbabwean citizenshignify their mother was Zimbabwean, unless born out
of wedlock® In 2009, as part of a constitutional amendmetdwang for the installation of a
government of national unity, gender discriminatisas completely removed from the Constitution in
relation to citizenship by birth and marriafe.

A few countries providing unequal rights for memdamomen in relation to nationality also discrimimat
additionally on the basis of whether a child isrbmr or out of wedlock; the provisions generallpyide
stronger, though not absolute, rights to the mother child is born out of wedlock. Among these
countries is Swaziland. Discrimination on the grdsi of birth in or outside marriage creates adaitio
risks of statelessness, by providing one furtheddmn before citizenship can be claimed and angat
confusion over the rights of parents to transneirthationality.

27«A person who has Khontaed, that is to say, has laecepted as a Swazi in accordance with custolaargnd
in respect of whom certificate of Khonta granteddpyat the direction of the King is in force, shiadl a citizen of
Swaziland.” Swaziland Citizenship Act No.14 of 1982ction 5. See also Constitution of Swazilandicle 42,
which appears to provide that persons born befoeeCtonstitution came into effect are citizens “Ipexation of
law” if either parent is a citizen and also if gherson is “generally regarded as Swazi by descehtitle 43 of the
Constitution removes this (not entirely clear) éthpasis for children born after the Constitutiame into effect,
but entrenches gender discrimination, providing ditizenship is only passed by a father who isva8 citizen.

8 For example, the 1957 Convention on the NatiopalitMarried Women.

29 Attorney General vs. Unity Doweertified judgment of the Court of Appeal Civippeal, No. 4/91, Botswana,
June 11, 1992

%0 Rattigan and Others v. the Chief Immigration Offi@mbabwe and OtherSupreme Court of Zimbabwe, 1995
31 Constitution of Zimbabwe Amendment (No. 14) AQ986; see also Tandeka C. Nkiwane, “Gender, Citizigns
and Constitutionalism in Zimbabwe: The Fight Agaiammendment 14"Citizenship Studied/ol. 4, No. 3, 2000.

%2 Constitution of Zimbabwe Amendment (No.19) Act,020 The Citizenship Act (last amended in 2003)
continues to quote the pre-1996 version of the Giotisn; however it is to be presumed that thertowould
substitute the current version of the Constitutiotheir interpretation.
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In practice, many children of mixed nationalityabnships in southern Africa, especially thosenbor
outside marriage, find that they cannot obtain gadmn of their nationality, even if the law of thoor
either country is on the face of it gender neutral.

Achieving gender equality in the right of a womanpiass citizenship to her husband has proved even
more difficult than ensuring citizenship for chidr on a gender neutral basis. More than two dozen
countries in Africa today still do not allow womém pass citizenship to their non-citizen spouses, o
apply discriminatory residence qualifications taeign men married to citizen women who wish to
obtain citizenship. In southern Africa these coestare Lesotho, Malawi, and Swaziladid These
provisions are particularly problematic when a tamsbis stateless or at risk of statelessiestSee
Table 4: Right to pass citizenship to a spouse.)

Contemporary cross-border movements of refugees and migrants

Across the globe, migration is increasing, and targachallenges for the integration of new citizens
While there is no right to citizenship as suchgepple who are themselves migrants, there is agntirg
need to ensure that law and practice do not exchele children from acquiring citizenship in onietioe
countries to which they have a connection. Itdsihble that children born in a country who remain
resident there until majority have the right to @iog citizenship in that country, even if they teally
have the legal right to another citizenship; argkegal if they would otherwise be stateless.

In addition, refugees and stateless persons hatieysar needs because they have lost the protectio
their state of origin. Appropriate laws are neaegsto this process, though of course there are
formidable challenges that cannot be solved by referm alone. In practice, as the United Nations
High Commissioner for Refugees (UNHCR) puts it,haigstraint: “Progress has been rather modest in
terms of local integration throughout the continént While the laws of many countries in principle
allow for the naturalisation of refugees and s&m®lpersons on the same or similar terms as other
foreigners, through the normal procedures, nagatdin can be very difficult to access in practoe
refugees, leaving some at risk of statelessnesBe laws of some countries, including Botswana,
specifically provide that a refugee is not regardedbeing ordinarily resident (other than for theposes

of taxation), and thus exclude refugees from nomeaaliralisation procedurésFew countries globally
have undertaken effective measures to facilitaigiation specifically for stateless persons, gsiired
under the 1954 Convention relating to the StatuStafeless Persons; though in southern Africa Malaw
and Lesotho, for example, have specific measurpkoe (on which see below).

While most recent economic migrants or refugees mat themselves be stateless, a failure to act to
integrate them, and especially their children, tm®#he risk of multi-generational statelessnesshafle
communities who are no longer in any sense condettteany other country and yet are not fully
integrated in the country where they live. Forsthésettled” migrants, it is particularly importahiat

the state where they are resident takes measurdbdio naturalisation; and in addition that thevla
provides for the right to nationality for personerib in the country who are still resident there at
majority, or, preferably, after a shorter periodresidence, and that the state respects thesesjmowi
through the issue of documents in practice. Withiois minimum right, there is a risk of creatinglass

of persons who are excluded from citizenship, ef/#mey are living in the only country they haveeev
known and to which they have by far the strongestections.

% The other countries are Benin, Burundi, Camerd@emtral African Republic, Comoros, Republic of Cong
Céte d’'lvoire, Egypt, Equatorial Guinea, Guineapyd, Madagascar, Mauritania, Morocco, Niger, Nigeri
Senegal, Sierra Leone, Somalia, Sudan, Tanzangn, Bmd Tunisia.

% For example, a person who is a naturalised cit@feamother state may lose that nationality if ésides outside
the country for a number of years, under a promisiommon to many nationality laws.

% United Nations Secretary-GenerAksistance to refugees, returnees and displacesbpsrin Africa report to
the General Assembly, A/61/301, 29 August 2006.

% Botswana Refugees (Recognition and Control) Aatyé of Botswana, chapter 25:01. See Jonathan Kizare
Bonaventure Rutinwa, “Towards the Harmonisationlmmmigration and Refugee Law in SADCMigration
Dialogue for Southern Africa (MIDSA), Report Nd2004, pp.90-91.
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Since independence, southern Africa has seen tarflews of refugees from Angola and Mozambique
during their civil wars, as well as from DRC intountries further south. Although the majority bése
refugees have now been able to return home, soreerBaained in the neighbouring countries where
they sought refuge. Many of these people, andoggpetheir children, may be at risk of statelessst
they cannot obtain the nationality of the countriteve they have now established their lives and
families, while at the same time they have lostalinection to their country of origin, both in fand

as a matter of legal documentation. The lack afitgl about their nationality status creates peioap

of security risks for the state authorities coneégrwhile also ensuring that the members of theseps

do not feel secure in their place of residence.

For example, hundreds of people who fled from Aagm Namibia and have lived in Namibia for
decades may not be recognised as citizens of eithartry’’ Meanwhile, UNHCR is advocating for the
naturalisation in Angola of a group of up to 15,@dhgolese refugees originally from Katanga Prawinc
who have been in Angola for more than three decaddshave achieved “a significant level of socio-
economic integration in the country”. Alternatively, refugees returning to their coyntnay find their
rights to nationality challenged. Again in the €ad Angola, refugees returning from DRC, and their
children born in DRC, have in some cases foundfficdlt to have their nationality recogniséd.Even
the internally displaced who never left the couritawe faced problems in establishing their iderifity
The Angolan Government has now established “11 Cioments for Children”, which include birth
registratioft’, though there are still many difficulties in priaet including for returned refugees and their
children. Many returnees are still without any ulmentation, most importantly theedula pessoalor
“personal record” that ensures access to schotinghildren, and other rights, and is the basiagsue

of a passport or identity card. Equally, UNHCR baen engaged in finding legal solutions for chitdre
born in the DRC of mixed Angolan and Congolese miage who have been denied registration as
citizen432 despite nationality legislation grantirizenship of the DRC to a child with one Congolese
parent.

Botswana made a modest move toward granting cgfdprto long-standing Angolan refugees in 2006.

In a tripartite agreement signed between UNHCR #red governments of Botswana and Angola to
facilitate the return of Angolan refugees followittfte end of the civil war, it was agreed that those
refugees not wishing to return to Angola would becpssed for residency and citizenship in BotswWana.

In November 2006 it was reported that, after maejayk, Botswana President Festus Mogae had
approved the grant of citizenship to 183 long-tekngolan refugees resident in Botswana since the
1970s who had not repatriated to Angtla.

In Mozambique, returnees from Zimbabwe and othent@es where they have resided for decades are
similarly at risk of statelessness. For examplHCZR has identified hundreds of stateless indivislua
who were mainly returnees from Zimbabwe and who ribtl have either their Mozambican or their
Zimbabwean citizenship recognized. These persawus Hifficulties in accessing basic services amrd ar
also reported sometimes to be victims of harassimgratuthorities, especially the police, due torthei
lack of documentation. Mozambicans still abroasbdhce problems in establishing their nationality,
and UNHCR is assisting the Mozambican authoritias an exercise to identify and provide

37 See, for example, Michael Liswaniso, “Some OpuwesiBents Statelesstlew Erg 9 April 2009.

% UNHCR, 2011 Regional Operations Profile: Southafrica, www.unhcr.org/pages/49e45abb6.htratcessed
29 September 2011.

% SeeEvaluation of UNHCR's returnee reintegration progrene in AngolaAugust 2008; Jean-Michel Mabeko-
Tali, “« Congolenses », « Congoleses », « Zairensed.'immigration centre-africaine et la problénoaie
identitaire angolaise”, in Catherine Coquery-Vidtolr et al,Etre Etranger et Migrant en Afrique au XXe Siecle:
Politiques identitaires et modes d'insertion, VoPhris : Harmattan, 2003, pp.189-206.

“® Human Rights WatclStruggling through Peace: Return and ResettlenteAnigola August 2003.

“1 Steve Felton, “With free birth registration, Anggiromotes a child's right to legal identity”, UNEE, 10 August
2010, available at
http://www.unicef.org/infobycountry/angola 5550dfittp://www.unicef.org/infobycountry/angola 5558tm|
accessed 29 September 2011.

2 UN High Commissioner for Refugeesfrica Newsletterthird quarter 2006.

3 See information on Botswana country page of thedGR website ahttp://www.unhcr.orf

444183 Angolan refugees get citizenshigbvernment of Botswana Daily News OnJiaéNovember 2006.
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documentation to Mozambican migrants and theirdcéil in South Africa and other neighbouring
countries®”

Malawi has restored citizenship to 85 persons duthme period 2008 to 2011, but the process is
expensive and difficult to access. An unknown numbg diaspora returnees from Zimbabwe or
elsewhere do not have citizenship documéhts.

Tanzania provides a good example in relation togtiaat of citizenship to refugees, especially refgy

it has received from Rwanda and Burundi over trergeand has reaped the benefit in social peate. |
2007, Tanzania offered naturalisation to Burundefngees resident in the country since 1972 and the
descendants; of those eligible, 80%, or 172,00p@lpeexpressed their desire to remain in Tanzamd,
the remaining 20% were to receive assistance wjthtriation from March 2008. There have been legal
ambiguities and problems in practice with this gsx; and it is still not clear how effectively itllvbe
implemented in practice, but it remains a posiéffert to resolve such issués.

In recent years, refugees and migrants have atsmheel southern Africa from further afield, incluglin
from the conflict in Somalia, whose status is gattrly difficult because of the lack of any furmsting
state in that country. There have also been vastiyeased unregulated flows of economic migrants
from across the continent, especially to Southcafri

The economic and political crisis in Zimbabwe sitfoe turn of the millennium has led to large owtfo

of people to neighbouring countries. Though diaisare highly contested, according to some @ffici
estimates up to one million undocumented Zimbabwesgrants may be living in South AfriéA.
Revisions to Zimbabwe'’s citizenship laws and pebcthat have withdrawn citizenship from persons
with the alleged possession of or right to claitizenship of another country, mean that an unknown
number of emigrants from Zimbabwe are statelesatarisk of statelessne$s. In 2010, the South
African government responded positively to theatittn of undocumented Zimbabweans by providing
an opportunity for them to regularise their resiieim South Africa (thus also providing a potenlialg
term pathway to South African citizenship). Arowitb,000 Zimbabweans had applied for residence by
the 31 December 2010 deadline. Processing theicapphs depends on cooperation from the
Zimbabwean authorities in providing passports athbcertificates to those applying for residence in
South Africa, effectively excluding those who canhwbtain these documents from the Zimbabwean
authorities.  The Zimbabwe registrar-general didgwéwver supply documentation to 72,000
Zimbabweans in South Africd.By October 2011, the Department of Home Affairs issued permits

to just over half of those who applied for therrotigh this procesg. A moratorium on deportations was
lifted.

Proof of nationality and birth registration

The systems for proof of nationality are in praetaften as important as the provisions of the lavihe
qualifications in principle. If there are oneraegjuirements or costs attached to proof of natitynair

discrimination in practice means that proof is abtainable, then the fact that a person actualfiisu
the conditions laid down in law may be irrelevant.

%> UNHCR, “Fighting Statelessness: Findings In Mozamub”, 2011. A pilot project in South Africa is aldy
under way, with other exercises planned in Zimbabng Malawi.

“% Information provided at UNHCR regional statelessnmeeting, 1-3 November 2011.

" Going Home or Staying Home? Ending DisplacementBorundian Refugees in Tanzani@itizenship and
Forced Migration in the Great Lakes Region Workitaper No. 1, November 2008, Centre for the Studyoofed
Migration (Dar es Salaam), International Refugegh® Initiative (Kampala), Social Science Reseatchuncil
(New York).

“8 Aurelia Segatti and Loren B. Landau (ed€pntemporary Migration to South Africa: A Regioi@velopment
Issue Agence Francaise de Développement and the Wanhdk 22011, pp.146-149.

“9 Similar policies have also been applied in BotswaSee Lawrence Seretse, “Thousands of Batswarmariee
foreigners overnight'Mmegi 18 November 2011.

*0 Information provided at UNHCR regional statelessnmeeting, 1-3 November 2011.

°l “Speaking notes for briefing to the media by theadh of the Zimbabwe Documentation Project, Jacob
Mamabolo” http://www.info.gov.za/speech/DynamicAction?pageifit&sid=19609&tid=3630430 June 2011;
“Deportations of Zimbabwean migrants set to resyrtiRIN, 7 October 2011.

11



Statelessness in Southern Africa

In principle, recognition of citizenship should rstammediately after birth, with registration ofettbirth
itself>* Birth registration establishes in legal terms piece of birth and parental affiliation, which in
turn serves as documentary proof underpinning aitopri of the parents’ nationalityus sanguiniy or
the nationality of the state based on where thigl éhiborn us sol). Birth registration (while not itself
conferring citizenship) is usually fundamentalfte tecognition of nationality itself, and thus dfather
citizenship rights: lack of birth certificates carevent citizens from registering to vote, puttihgir
children in school or entering them for public esarmccessing health care, or obtaining identitdgar
passports, and other important documents. Yetrdot to UNICEF, the UN Children’s Fund, 55% of
African children under five years old have not beegistered, with the situation much worse in rural
areas. In a few countries more than 90% of alildire not registered.

In some countries, the registration of births isexen compulsory. For example, as of 2004 intsat
Africa, registration of births was compulsory fdfF ehildren in South Africa, Swaziland, Zambia, and
Zimbabwe; but not in Botswana and Malawi. In Mal&we requirement to register was racially based:
registration was compulsory only if one or bothgrdis were of European, American, or Asiatic “race”
origin®® In Zambia only an average 14% of children aresteged, as reported by UNICEF. For
Malawi figures are not even available from UNICHRt a campaign on birth registration led to the
adoption of a new law in 2011 requiring universiathbregistration, without racial discriminatiorThis
campaign is believed to have increased the rategidtration from less than 5% of under-fives tousud
10% in 2009, with further progress anticipatgd.

Mozambique adopted a national plan of action othbiegistration in 2004 to address the fact thdy on
6% of children under five years had a birth ciexdife. Since then, about 4.2 million children uridhe

age of 18 have been registered. This represemissab0% of all children in Mozambiqd®.Refugees
and asylum seekers also have full access to ¢atiis documentation, such as birth, marriage aathde
certificates. However, the fact that nationaliggiklation has not been updated since the current
Constitution was adopted in 2003 leads to incomsigtractices at different civil registry offices.

In Angola, the 2005 nationality law provides thatianality of origin is proved by a birth certifieg yet
UNICEF estimates that only 29% of Angolan childesa registered overall, and only 19% in rural areas

Similarly in South Africa, the Citizenship Act prioes that citizenship is granted to children bonrttee
territory who would otherwise be stateless, prodgitiet birth is documented through a birth ceriféc’

The Births and Deaths Registration Act states liiréih registration is a right for all children. ¥in
southern Africa, South Africa has the highest ratégegistration, after a major drive to improve
registration rates led to an increase from less &6 of under-fives in 1998 to 72% in 2005, ané692

by 2009. Even so, a substantial proportion ohbidre registered lat&.Moreover, those who are most
likely not to be registered are children whose pareannot produce a passport or South Africantityen
card. This means that asylum seekers, refugesig)ests persons and undocumented migrants may be

2 “The child shall be registered immediately aftettband shall have the right from birth to a nanhe right to
acquire a nationality and, as far as possibleritité to know and be cared for by his or her paénConvention
in the Rights of the Child, 20 November 1989, Aei@(1). The African Charter on the Rights and fafel of the
Child repeats this provision (Article 6(2)).

%3 For birth registration statistics for individuabuntries, follow links from the UN Children’s FuitNICEF)
index page to statistics for each country, whiche acurrently updated as of March 2010:
http://www.unicef.org/infobycountry/esaro.htmiSee also concluding observations of the UN Cdtemion the
Rights of the Rights for the relevant countriesaiable athttp://www.unhchr.ch/tbs/doc.ngfy which concern at
low birth registration rates is frequently exprekse

> Jonathan Klaaren and Bonaventure Rutinwa, “TowgrdsHarmonisation of Immigration and Refugee Law i
SADC” Migration Dialogue for Southern Africa (MIDSA), RepNo.1, 2004, pp.40-41.

% See Plan International country case study, availab at: http://plan-
international.org/birthreqistration/resources/cowtiase-studies/malawi

® See information from UNICEF athttp://www.unicef.org/mozambique/protection_490ht and Plan
International ahttp://plan-international.org/birthregistration/ogsces/country-case-studies/mozambique

" South African Citizenship Amendment Act, 2010 Alei2(2).

% The coverage and quality of birth registration alan South Africa: 1998—200%Report no. 06-03-01 (2007),
Statistics South Africa, 2007; 2009 figure from (@ONHF.
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unable to obtain birth registration for their cinédd, and thus the child may be unable to claimrarns
nationality or his or her rights to South Africaationality either at birth (if otherwise stateless)
potentially at a later date, under recent amendsnenthe Citizenship Act (see below under heading
“The right to a nationality for children born ingtfcountry”)>® Even children with one South African
parent face difficulties if the child is born outwedlock. In a recent case, the Public Protefdand
that the Department of Home Affairs’ failure to iggr a the birth of a child with a South Africaatter
and non-South African mother was “procedurally amubstantively flawed” and in violation of the
Constitution; and in a similar case the High Caurdered that the details of the South African fate
entered on the birth certificate for a child bout of wedlock to a non-South African mother and the
child declared to be a South African citiZ8n.Home Affairs regulations also prevent a fathemdfr
registering a child out of wedlock without the maits consent and presence to acknowledge paternity,
leaving children abandoned by their mothers at¥isk

Chronic inefficiency, incomplete geographical cage, and temporary or prolonged suspension in
access to civil registry services affect many coagtacross the region. As a result of these prob)
many thousands of persons are placed at risk tlesaness. In all countries, orphans, children bo
deep rural and frontier areas, children of refugaed recent migrants, and children of the poorest
families are at greatest risk of not being regelesind facing problems in proving their nationadisya
result.

There is a major initiative at African level to inope civil registration and vital statistics (CRVS)
systems. In August 2010, African ministers respaasfor civil registration endorsed landmark
resolutions that urged all member States to takeogpiate political and policy measures to reformd a
improve CRVS systems in their respective countri8sbsequent ministerial and expert meetings have
taken this agenda forwaftl. However, while there are encouraging signs obgaition of this problem
through action at national level, much more remé&inse done.

Table 1: Birth registration ratesin Southern Africa

Country % birth registration children <5 (2000-2009)
Urban Rural Total
Angola 34 19 29
Botswana 78 67 7?2
Lesotho 39 24 26
Malawi - - 10
Mozambique 39 28 31
Namibia 83 59 67
South Africa - - 92
Swaziland 38 28 30
Zambia 28 9 14
Zimbabwe 83 71 74

Source: UNICEF (as of March 2010) and Plan Intéonal (for Malawif”

% Towards Universal Birth Registration in South A#&i A Briefing PaperLawyers for Human Rights, Pretoria,
2011.

% Report on an investigation into allegations ofifeé to register the birth of a child and the nalisation of the
mother by the Northern Cape Department of HomeiraffReport No.38 of 2011, Public Protector of Southidsfr
Steven Sikhumbuzo Moyo and another v. Minister Haffagrs, North Gauteng High Court case number 44424/09.
®1 Towards Universal Birth Registration, op..cit

®2 See information on UNECA website, hitp:/ecastats.uneca.org/acsweb/en-us/focusaressspx

%3 Some states assert that these figures may bevar kian the actual totals in their cases (inclgditamibia and
Zimbabwe); however, in the interests of using coraple figures based on the same methodology, theiCBR
figures are quoted here for all.
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Comparative analysis of nationality legislation

Southern Africa shows the same variety in its eitghip laws as the rest of the continent. Sontessta
are still using laws that were adopted at or sdter independence and have been little changea sinc
while others have undertaken comprehensive refoaften in the context of a general constitutional
review. Other States have adopted a series of dmmemts to their existing laws — most often to
introduce partial or total gender equality — somet leading to complex provisions that seem to
contradict themselves and create correspondingulifes in determining an individual’s positiorin
some countries, there is conflict between the domisin and legislation: for example, in Mozambique
the nationality law dates from 1975 (amended in7)98ut the 2004 Constitution provides differemida
improved) provisions on nationality. In additiaf, course, the provisions of the law may well net b
implemented in practice, in the individual low |&a@ministrative decisions related to recognitidn o
nationality (birth registration, issue of ID camtg). The rights guaranteed in theory may berfamfthe
rights afforded in fact. These complexities shdagdborn in mind in reading the tables below, whaoh
based on the laws listed at the end of this paper.

The right to a nationality for children born in the country

Despite the provisions of the ACRWC, most Africaiuitries fail to provide in their constitutionsiar
legislation for an explicit right to nationality fehildren who would otherwise become statelesge®se
African countries fail to make any default provisiéor children with no other option to acquire a
nationality under their citizenship law, even atoni#y: the southern African States among this namb
are Botswana, Swaziland, Zambia and Zimbabwe (sdeT2: The right to a nationality for children
born in the country§?*

Jus soli, double jus soli and birth + residence

The countries with the strongest protections agaitesdelessness for children born on their teritme
those that follow gus solirule, granting citizenship automatically to anyidhoorn on their soil (usually
with an exception for the children of diplomatsotiner state representatives).

Few countries in Africa (including Lesotho, as wetl Chad and Tanzania) base their lawusnsoliin
the first instanc& However, more than 20 countries, mostly in thal taw tradition, have adopted a
half measure between requiring descent from aecitend gus solirule. These countries provide either
that children born in their territory of non-citizgparents can claim citizenship from birth (“bygini’ in
the civil law usage) if they are still resident et majority, or that children born in the teait of at
least one parent also born there are citizens bioth (a provision often known as “douljles solf’). In
southern Africa, Mozambique, Namibia, and Southio¥fr all include provisions allowing for a child
born in the country to have the right to citizepsleither immediately or following residence until
majority, and Mozambique also provides for doyjbkesoli®® (See Table 2: The right to a nationality for
children born in the country.)

In Mozambique the Constitution provides that acthibrn in the country is Mozambican, whatever the
status of the parents (unless in the employmenheif own country), if his or her legal representat

® The others are Gambia, Libya, Nigeria, Seyche#iad, Sierra Leone.

% Some countries previously appliegua solirule but have since changed the law to removepttusision: Cote
d’'lvoire in 1972, Mauritius in 1995, and Gambia #9001, all at the same time as they removed gender
discrimination in citizenship by descent. Botswaalao endedus soli in 1984, but substituted a rule that
discriminated on the basis of gender (until chajeshin court in thé&nity Dowcase).

% |n the case of Mozambique, the parents of a dboich in the country may declare that they wishahiéd to be
Mozambican, within one year of the child’s birth, tbe child may claim nationality within one yedr raajority
(Constitution, 2004, Article 24). In the case oérhibia, the child of parents who are “ordinarilysicent”
(excluding those who are illegal immigrants or diphts etc) in the country are Namibian citizengnfioirth by
operation of law\ (Constitution, 1990, Article 4(l1)). African countries including conditional or we jus soli
provisions are: Benin, Burkina Faso, Cameroon, Céapeale, Central African Republic, Chad, Comorosn@n
Republic, Equatorial Guinea, Gabon, Ghana, GuiMsli, Mauritania, Morocco, Mozambique, Niger, Rwand
Senegal, South Africa, Togo, Tunisia, Uganda, aachizia.
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makes a declaration within one year of their biahif the child makes a declaration within oneryefd
attaining majority’’ A child born in the country of one parent alsorbtirere is Mozambican without any
further procedures necesséfyn Namibia, the parents must be “ordinarily resiién the country and
must not be in the employment of another countryikegal immigrants” (unless the child would
otherwise be statelesy).

In South Africa, the Department of Home Affairs hesdablished a practice of granting citizenshipnfro
birth to children with only one parent who was anpgnent resident, even though the law until 2010
provided for citizenship from birth to a child witioth parents who were permanent residents (or with
one who was a citizedlj. Since the 2010 amendments to the law, which reguire the child of
permanent residents to remain resident until mgjorather than granting citizenship at the time of
birth,”* children of permanent residents are being giverdWwatten “foreigner” birth certificates rather
than computerised certificates with a national IDnber’> However, under a further amendment to the
law, a child born in the country of parents who evaot permanent residents still qualifies to ndisga

as a citizen if he or she remains resident in thentry at majority’>

Children of citizens

All southern African countries, with the exceptiohSwaziland and Malawi, provide on paper for every
child born in the country of one citizen parentte the citizenship of that country, whether arthe
parent is the father or mother, and whether ortmetchild is born in or out of wedlock. (See TaBle
Right to citizenship by descent). Since 2009, Ze’s Constitution provides this right for a perso
born in or outside Zimbabwe with one grandparen vghor was a citizeff.

In the case of Swaziland, the law discriminateghengrounds of both gender and marital status. The
child of a Swazi father born in the country is aa@inational, whether born in or out of wedlockheT
child of a Swazi mother and a non-national fathes ho right to Swazi nationality if the parents ever
married; if born out of wedlock and not claimedthg father, the child is a national by bifth.

As noted above, the Malawi Citizenship Act of 1@€criminates in granting citizenship on the graind
of race’® Persons not “of African race” cannot under tlas lobtain Malawian nationality from birth,
and may only naturalise as citizens, leaving tivagie no other nationality stateless.

Children of stateless parents or who would otherwise be stateless

Very few states in Africa have an explicit safeguar their nationality legislation in line with &t
6(4) of the ACRWC according to which they grantioality to children born on their territory who

67 Constitution of Mozambique, 2004, Article 24.

%8 Constitution of Mozambique, 2004, Article 23(1)(a)

%9 Constitution of Namibia, 1990, Article 4(d).

9 South Africa Citizenship Act (No. 88 of 1995), 8en 2(3), prior to 2010 amendments. See JonatHaarin,
‘Post-Apartheid Citizenship in South Africa’, in Aleinikoff (ed.) From Migrants to Citizens: Membership in a
Changing WorldBrookings Institution Press, 2000) pp.221-252.

" South African Citizenship Amendment Act No.17 6fl®, amending section 2 of the principal act oizeitship
by birth.

2 Information presented by Lawyers for Human Rightt&/NHCR regional statelessness meeting 1-3 Novembe
2011.

3 South African Citizenship Amendment Act No.17 6fl®, amending section 4 of the principal act oizeitship
by naturalisation. The different between being borthe country of parents who are permanent ressdand those
who are not is thus slight, resting on the gredigeretion given to the state in case of citizepdyi naturalisation.
" Constitution 1981, as amended 2009, article 56and

> Constitution of the Kingdom of Swaziland, 2005ticke 43; Citizenship and Immigration Act No.14 992
sections 6 and 7 (prior to 1992 either parent cpalss nationality). Other countries in Africa tdécriminate in
this way include Benin, Burundi, Guinea, Liberidbya, Madagascar, Mali, Mauritania, Senegal, Si¢eane,
Somalia, Sudan, Togo, and Tunisia.

"% Citizenship Act 28 of 1966. Other African coungrignat discriminate on the basis of ethnicity @erinclude the
Democratic Republic of Congo, Egypt, Liberia, Liby&gierra Leone, Somalia, and Uganda. Liberia aiedr&
Leone also restrict citizenship from birth to thase“negro African descent”. For this and other qawative
information seeCitizenship Law in Africa: A comparative sty@pen Society Foundations“2dition, 2010.
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would otherwise be stateless. In southern Africal mdeed in Africa as a whole, South Africa stands
out both for stating in its Constitutional Bill &tights that every child has “the right to a name an
nationality” and also, critically, including in th8outh African Citizenship Act a provision granting
citizenship to any child born on its territory wHoes not have the citizenship of any other countithe
right to any other citizenship. In addition to its generglis soli provision, which excludes the children
of diplomats, Lesotho provides that a child bornte country covered by the exception relating to
diplomats will be a citizen if he or she would athisse be stateless. Namibia also provides that the
exception& to the right to citizenship from birth of a chilwbrn in the country of parents who are
ordinarily resident do not apply if the child woute statelesS. Angola also provides for a child born
on the territory who would otherwise be stateleskave its nationality on requé&t.Mozambique, in
addition to conditional and doubjes soli, also provides that a child of stateless parentgaoents of
unknown nationality born on its territory has iationality®*

Foundlings/ children of unknown parents

Under Article 2 of the 1961 UN Convention on thedRetion of Statelessness “A foundling found in the
territory of a Contracting State shall, in the afzseof proof to the contrary, be considered to Hzaen
born within that territory of parents possessing iationality of that State”. This provision ispaortant

for orphans of unknown parentage, especially irost-ponflict situation. In southern Africa, Angpla
Mozambique and Swaziland grant citizenship to ehitdoorn in the country of unknown parents and/or
recently-born children found in the territory, SwWamd providing that the child may be up to the afe
seven when found. Other southern African countdesnot provide citizenship to foundlings. This
includes South Africa, despite the many other mtatas its nationality legislation has against
statelessness.

Adopted children

Most countries provide for children adopted fromnoalal to become nationals. In Angola, Mozambique,
South Africa, Swaziland, Zambia, and Zimbabwe swgbtfidren acquire citizenship automatically,
without further procedures. In Botswana the proceds discretionary if the adopted child is oltlen
three years old, while in Namibia the child becoraesitizen through non-discretionary registration.
Adopted children are not explicitly mentioned i ttitizenship laws of Lesotho or Malawi.

" Constitution of the Republic of South Africa, 1996ticle 28(1)(a); South Africa Citizenship Act gN88 of
1995, as amended 2010), section 2(2)(a).

8 The exceptions to the right to citizenship frorttbiof children born in the country to parents ogdily resident

in Namibia include where the parents are illegahigrants, or have diplomatic or similar status.

9 Constitution of Namibia, 1990, Article 4(1)(b).

8 A child born in Angola of unknown or stateless gras or who would otherwise be stateless must stque
nationality rather than having nationality by ogena of law. Lei No0.1/05 da nacionalidade, artitke

81 Constitution of Mozambique, Article 23(1)(b).
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Table 2: Theright to a nationality for children born in the country

Country Birth in the | Otherwise Parents Foundlings™ Relevant legal
country stateless stateless (s) or provision (date of
unknown (u) latest amendment
in parentheses)
Angola (x) s+u X L2005Arts9&14
Botswana -
Lesotho JS X C1993Art38
L1971Art5
Malawi ~ (x) C1994Art47
L1966Art18
Mozambique (JS) Js/2 s+u C2004Art23&24
L1975(1987)Art2
Namibia (Js)* X C1990(2010)Art4(
1)(d)
South Africa C (3s) X C1996(2009)Art2
8
L1995(2010)Art2
Swaziland X C2005Art47
L1992Art17
Zambia -
Zimbabwe -
C/ L: right to nationality provided for in constitution or legislation
(x): grant is based on an application procedure
JS: right to nationality based on birth in country alone (with exclusions for children of diplomats & some other categories)
(JS): child born in country of non-citizens is eligible to apply for citizenship at majority and/or after residence period
(JS)*: child born in country of parents who are legal residents has right to citizenship
JS/2: child born in country of one parent also born in the country has right to citizenship
~ racial or ethnic discrimination in law
Countries indicated in bold have particularly weak legal protections against statelessness

Children born outside the country

In most African countries, a child born to a citizacquires citizenship, wherever that child is born
However, a handful of African countries allow fatizenship to be passed for only one generation
outside the country: a citizen from birth born lire tcountry can pass his or her citizenship to eidor
born child but that child cannot pass his or héezenship on in turn. Provisions to this effect am
force in Lesotho and Malawi in southern Afrfta.

In some cases, though nationality may be passerk #re additional requirements either to taketiesi
steps to claim the right to nationality or to ngtifie authorities of the birth, if a child is basatside the
country (See Table 3: Right to citizenship by dafceThese provisions, while in principle acceftab
may leave some children stateless, since they ftea bttle known and if nationality is not claimed

8 There is significant overlap between provisionscbildren of unknown parents or on foundlings; heere a
foundling in some jurisdictions is interpreted te festricted to a new-born or very young infantjleva child of
unknown parents would generally not have the sagaaestrictions.

8 And also in Gambia, Mauritius, Tanzania, and Ugarahd permitted to be established by legislatimording

to the Kenyan 2010 Constitution, though not in fatiplemented under the new Kenya Citizenship and
Immigration Act 2011. In Lesotho, the 1971 lawadisiinates on the basis of gender in relation tiddoén born
abroad, providing that only the father may pasfonatity to children if they are not born in Lesottbut the 1993
Constitution provides for equal rights. In Malawhe racially discriminatory provisions of the Céaizship Act
equally provide to those born abroad.
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within the relevant time limits the right may besto It may also be very difficult to fulfil the
requirements in practice, especially where the gguof the parents’ nationality has no diplomatic
representation in their country of residence.

For Mozambique, children born outside the countrysindeclare their intention of remaining
Mozambican within one year of majority (unless thmrents were abroad in service of the state}e Th
nationality law but not the Constitution also ragsithat they renounce any other nationality toctvhi
they are entitled® For Swaziland, a child born abroad of a fatheoaorn abroad must notify the
authorities of his or her desire to retain Swatzzenship within one year of majority; if this i®tndone,
the person ceases to be a citizen.

Namibian and South African children born abroad tnamy be registered with a consuf&téhis lesser
requirement is not recorded in Table 3, though aobuthis exclusion is too generous). Under its200
constitutional amendments, Zimbabwe requires betistration in Zimbabwe of children born abroad
(unless the parents were ordinarily resident inkZibwe or posted abroad on state dufies).

Table 3: Right to citizenship by descent

Country Born in country Born abroad Legal
In wedlock Out of wedlock In wedlock Out of wedlock provision
+ Father (F) &lor | + Father (F) &lor | + Father (F) &lor | + Father (F) &/or | (date of lates
Mother (M) is | Mother (M) is | Mother (M) is | Mother (M) is | amendment
citizen citizen citizen citizen in
parentheses)
F M F M F M F M
Angola R = = = = = = = L2005Art9
Botswana R = = = = = = = L1998(2004)
Arts4&5
Lesothot R = = = Rx1 = = = C1993Art38&
39
L1971Art5&6
Malawi R~ = = = Rx1~ = = = L1966Arts4&
5
Mozambique R = = = C = = = C2004Art23
L1975(1987)
Artl
Namibia R = = = = = = = C1990(2010)
Art4d(1)(c)&(2
)
L1990Art2
South Africa R = = = = = = = L1995(2010)
Art2
Swaziland t R - R C* | Rx1(C) - Rx1(C) | C* C2005Art43
L1992Art7
Zambia R = = = = = = = C1991(1996)
Art5
Zimbabwe T R~ = = = = = = = C1981(2009)
Art5&6
L1984(2003)
Art5
= same as column to the left

8 Constitution 2004, Art.23(3); Lei da nacionalidad@75, Art.8(1).
8 Constitution, 2005, Art.43(3).

8 Constitution 1990, Art.4; Citizenship Act No.141890, Art.2.

87 Constitution 1981, as amended 2009, Art. 6.
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- no rights

R: child is citizen from birth as of right

Rx1: child is citizen from birth as of right only if parents born in country / citizens from birth

~ racial / ethnic discrimination in citizenship law: specified groups listed for preferential treatment

C: can claim citizenship following an administrative process (including to establish parentage but excluding birth registration)
* mother (or father) passes citizenship only if father (or mother) of unknown nationality or stateless or if father does not claim

T the position is ambiguous in that legislation conflicts with the constitution—the constitutional provisions are noted here unless
they provide only general principles and the detailed rules are established by legislation

" Rights to citizenship from grandparents: if born in or outside the country & one grandparent is a citizen

Right to pass citizenship to a spouse

Gender discrimination remains quite widespreaddurttgeern Africa in relation to the rights of spouses
transmit nationality. Although most spouses a#ddby this provision will not be stateless, thd a$
statelessness is increased, and may affect thidrern (especially where, as is sometimes the case,
gender discrimination also applies to transmissibnationality to children, and the children arerbm

the mother’'s state of nationality). The laws of Al Namibia, South Africa and Zimbabwe all
facilitate the acquisition of nationality by spossef nationals, and also give equal rights of med a
women for acquisition of nationality by a foreigposise. In Mozambique, the Constitution is gender
neutral, but conflicts with the nationality law, iwh provides that women married to Mozambican men
(but not vice versa) acquire nationality if theyoance their former nationality. The laws of Lésnt
Malawi and Swaziland, however, explicitly restitlse grant of nationality on the basis of marriagéhe
wives of male citizens. In the case of Malawi, grant of nationality remains highly discretionasy,
that it hardly gives any additional rights overuratisation. The Citizenship Act additionally res
every female Malawian citizen who marries a nonddaan citizen and acquires another citizenship to
formally state her intention to either retain herl8vian citizenship and renounce any foreign
citizenship acquired by virtue of her marriage age her Malawian citizenship (section 9). Thereds
equivalent requirement in respect of male Malawddizens. Swaziland specifically provides that a
foreign woman who acquired Swazi citizenship thiougarriage may be deprived of that citizenship
where the marriage was entered into merely fomptimpose of acquiring citizenship (though perhaps in
other countries this eventuality might be coverggitovisions on fraud}®

In Botswana, Zambia and Zimbabwe the struggle afhem to obtain equal rights successfully removed
discrimination in the grant of citizenship to spesis— but only to put a spouse on the same conditio
terms as other applicants for naturalisation, ompyy reducing the period of residence requiredtliie
case of Botswana and Zimbabwe). Simple registrdtio spouses was restored in Zimbabwe by 2009
constitutional amendment$. In 2010, Namibia amended its Constitution to ¢eathe period for
acquisition of citizenship by marriage from two 16 years® South Africa requires that a spouse be
admitted for permanent residence (which usuallegalt minimum of five years but may be issued
immediately to a spouse) in addition to a minimuaniqd of marriage — the original act provided for a
two year period of marriage and ordinary residandde country, but 2010 amendments simply refer to
“a prescribed period” (official websites still ref® a two year period). Only Mozambique provides a
specific waiver in relation to the marriage perfodstateless spous&s.

8 Constitution 2005, Article 49(2). The Constitutialso makes specific provision for (voluntary)urciation of
Swazi citizenship in case of women who are or Amuato be married to a citizen of another country.

8 Constitution, 1981, as amended 2009, article 7(4).

% Namibian Constitution Second Amendment Act, 204€t (No. 7 of 2010), section 1.

1 South African Citizenship Act, 1995, section 56%) amended by South African Citizenship Amendmectt A
No0.17 of 2010; South Africa Immigration Act, No.582002, section 26.

%2 Constitution, 2004, article 26.
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Table 4: Right to pass citizenship to a spouse

Country Citizenship Res. Marriage Relevant legal provision(s)
by marriage | period period (if (date of latest amendment in
(if any)* any) parentheses)
Angola = 5yrs L2005Art12
(waived if
loses other
nat.)
Botswana - L1998(2004)Art14
Lesotho m C1993Art40
L1971Art7
Malawi m L1966Art16
Mozambiquet = 5 yrs (waived C2004Art26
if stateless) L1975(1987)Art10
Namibia = 10 yrs C1990(2010)Art4(3)
L1990Art3
South Africa = 2yrs? L1995(2010)Art5(5)
Swaziland m C2005Art44
L1992Art8
Zambia -
Zimbabwet = 5yrs C1981(2009)Art7
L1984(2003)Art7
* |f residence period noted then residence is after marriage
= Equal rights for men and women to pass citizenship
m Only men are permitted to pass citizenship to their spouses
- No additional rights in case of marriage (though residence period may be reduced: see table on naturalisation)
T the position is ambiguous in that legislation conflicts with the constitution

Acquisition of citizenship by naturalisation or registration

Most African countries permit, in principle, thegadsition of citizenship by naturalisation, at the
discretion of the authorities, based on long-teesidence in the country, intention to remain thare
various other criteria. In addition, some coumstnovide for less burdensome terms for acquisitibn
nationality by a foreign spouse (sometimes onlyes)y and in some cases also for stateless pelisons,
line with the obligations in the 1954 Conventiotatiag to the Status of Stateless Persths.

For example, Malawi provides in law acquisition pétionality by discretionary registration of
Commonwealth citizens; citizens of other Africanuntrsies; persons with a “close connection” to
Malawi, including those born in the country; andtsless persons born in the country or with a
Malawian parent! The applicant must also satisfy the authoritiest he or she has been ordinarily
resident in Malawi for three years, intends to renthere, and has no serious criminal convictins.
Lesotho similarly provides for discretionary regagion of stateless persons lawfully resident foeé
years in the country, without a criminal convictinZambia provides for discretionary registration of

% In accordance with Article 32 of the 1954 Conventirelating to the Status of Stateless Persons,
“(..) Contracting States shall as far as possibklifate the assimilation and naturalization aitskess persons.
They shall in particular make every effort to expedaturalization proceedings and to reduce aadgrossible the
charges and costs of such procedures”.

° Malawi Citizenship Act 1966, Articles.12-14.

% Malawi Citizenship Act, 1966, section 18.

% Lesotho Citizenship Order, 1971, section 10.
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children (only) who have “associations by way o$aknt, residence or otherwise” with Zambia, though
it provides no specific entitlement in case ofedtgts childrer’

In some countries, acquiring citizenship by naisation on the basis of long residence is relagivel
straightforward, at least in theory. More than Rfican countries provide on paper for a right to
naturalise based on residence of five years; thanglome countries the period is longer. In sauthe
Africa, the majority of countries go with a ten ygeeriod to be able to apply for naturalisationnso
raising the period to that length in recent yéarSouth Africa provides a two-step process. A @ers
must first become a permanent resident, a prochshwsually takes five years (except when martoed
a citizen); a further five years’ residence is liegfito become a citizef.

Conditions applying to persons wishing to natuealiary, but often leave a high level of discretionhe
authorities, which may allow for discrimination afail to provide access to nationality for indivals in
need of protection, including stateless personsrefudjees. Naturalisation conditions often includey
vaguely defined components requiring “good characterelated to integration to the local community
For example, in Malawi, a person wishing to naiseabr register as a Malawian citizen must satiséy
responsible minister that, among other things, thehe is “of good character” and “would be a suéab
citizen of Malawi”!® In general, such restrictions should be limitedriore objective requirements in
relation to a clean criminal record. Botswana meguknowledge of Setswana or another language
spoken by a “tribal community” in Botsward. Again, such language requirements may be reakonab
to ensure the integration of new citizens, but tebguld not be overly onerous, especially for those
naturalising as adults. Even where there are ob mues on paper, cultural criteria may be appliad
Swaziland, for example, persons who are not of Setnic origin often find it very difficult to okin
citizenship:®?

In the case of prevention of statelessness, a regaint to renounce other nationalities before
naturalising can be particularly problematic: itb®rn Africa, this is required by the laws of Lésn
Malawi, Namibia and Zimbabwe. Amendments to thetBdfrican Citizenship Act in 2010 added a
requirement that a person applying for naturalsatnust satisfy the minister that they are either a
citizen of a country that allows dual nationality, that, if their presumed other nationality is twi
country that does not allow dual nationality, tHegve renounced that nationalt§. If a person has
renounced another nationality as part of the poésapplying for naturalisation and the applicatis
then denied, they may remain stateless for a $igmf period of time because they are unable to
reacquire the former nationality. This means thiaere requirements to renounce other nationalities
exist, safeguards should be built in to ensure peasons renouncing one citizenship to acquirehemot
do not become stateless, even temporarily.

Perhaps most importantly, such provisions coulceesbly affect asylum seekers and refugees or their
children, who may not be requested to contact thleoaities of their country of origin. There als@a
persons who, while they have not sought or acquiefagee status, cannot be reasonably expected to
acquire proof that they have renounced their previpationality. This could either be because the
administrative authorities in their country are +fonctional or inaccessible, or because they are
stateless. It is desirable to exempt similar aaieg of persons from a requirement to renounce the
citizenship.

It is important that the naturalisation proces® adsovide that minor children resident with the quer
naturalised acquire citizenship at the same tifdéhile Lesotho, Malawi, Mozambique, Namibia and
South Africa provide for children to be naturalistts is a separate application procedure, sulbjeits
own conditions, and discretionary. Other counthiage no explicit provision. This leaves suchadeih

7 Zambia Citizenship Act, 1975, section 12.

% Namibia in 2010 and Mozambique in 2003 raisedpérgod to ten from five years.

% South African Citizenship Act (No. 88 of 1995)¢cten 5.

190 Citizenship Act, section 13(1)(c) and (d) and isec21(1)(c) and (d).

101 Citizenship (Amendment) Act, 1995, section 5, adieq section 12 of the Citizenship Act, 1982.

192g5ee, for example, annual human rights reporteefLS. Department of State.

103 south African Citizenship Act, 1995, as amended®Gsection (5)(1)(h). This may lead some individua
become stateless in order to apply for South Affriciéizenship.
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at the risk of statelessness, in particular whiseechildren have lost any previous nationality theyd
together with their parents.
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Table 5: Right to acquire citizenship as an adult by naturalisation or re

Statelessness in Southern Africa

istration/declar ation'™

Country Res. period | Language / cultural | Character Ren. Other Relevant legal
requirements other provisions
(date of latest
amendment in
parentheses)
Angola 10 yrs Civic and moral No crime Means of subsistence; | L2005Arts13&17
guarantees of integration against state Nat.Ass. can grant in
into Angolan society or ordinary case of ‘relevant
crime of more services to the state’
than 8 years in
prison
Botswana 11 yrs Sufficient knowledge of Good No qualifications L1998(2004)Arts
(10 + 1) Setswana or any language character needed if 12-14
spoken by any “tribal “distinguished service”
5yrs for community” in Botswana | to Botswa_na;
anguage requirement
Spouse may be waived in
“special
circumstances”
Lesotho 5yrs Adequate knowledge of Good Yes Financially solvent, no L1971Art10-12
Sesotho or English character mental incapacity
Malawi 7 yrs Knowledge indigenous Good Yes Financially solvent L1966Art21
language or English character,
“suitable
citizen”
Moz. C: 10 yrs C: Knowledge of C: Civic Means of subsistence; C2004Art.27
Portuguese or a probity residence and
L:5yrs Mozambican language ] . language can be L1975(1987)Art.
, _ L: excluded if waived if the person 1
L: |ntegrate_d into Moz member of_ has provided “relevant
society colonial-fascist services” to the state
political
organisations,
officials/inform
ers of foreign
political
police/sentenc
ed by courts
for crimes
against
Mozambican
people or
against
decolonization
; no
convictions
against state
security
Namibia 10 yrs Adequate knowledge of Good Yes C1990(2010)Art
the responsibilities and character; no 4(5)
privileges of Namibian convictions in L1990Art5
citizenship Namibia
South 5yrs Communicate in one of 11 Good Yes if Must first acquire L1995(2010)Art5
Africa official languages; character no permanent residence,
adequate knowledge of dual which usually takes 5
the privileges and nat. years, unless special
responsibilities of skills or a spouse.
citizenship
Swaziland 5yrs Adequate knowledge Good Adequate means of C2005Art45
siSwati or English; character support; has L1992Art9

separate procedure for
those sponsored by a
chief

contributed to the
development of
Swaziland; immediate
if investment

194 Most countries require the person to be habitual§jdent and to intend to remain so if they wismaturalise;
this provision is not included here.
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Zambia 10 yrs Adequate knowledge of Good Yes Not of unsound mind C1991(1996)Art

English or any other character 6
language commonly used L1975(1994)Art1l

by indigenous inhabitants 6

in Zambia

Zimbabwe C: 10 yrs - Good Yes Residence period can | C1981(2009)Art

character; “fit be reduced by the 7
L: 5yrs and proper president under L1984(2003)Art4

person”; ‘special
sound mind” circumstances”

Loss, deprivation and renunciation of citizenship'®

Under international law, citizenship cannot be &b against a person’s will except in restricted
circumstances, and in accordance with due prodelssvo Well established principles, as expressed i
Article 9 of the Convention on the Reduction oft8@ssness, forbid deprivation of nationality ociah
ethnic, religious, political or other discriminagagrounds and require that the individual affecthduld
have the right to challenge such decisions thrdahghregular courts.

Article 8 of the 1961 Convention on the ReductidnStatelessness states as a first principle that “A
Contracting State shall not deprive a person ofrniagonality if such deprivation would render him
stateless.” However, it does go on to provide semweptions, including that deprivation of natigtyal
may be permissible in case of misrepresentatiofranrd, acts of disloyalty (which entail rendering
services to or receiving emoluments from anothateSand conduct in a manner “seriously prejudicial
the vital interests of the State”) and oaths andadations of allegiance to another State. Latendn
rights treaties and interpretations of these exaeptindicate that they should be restrictivelyeipteted,

in particular by the application of rules of propanality — the harm done by deprivation of citizlip
balanced against the seriousness of the transgmesi#gged — and the requirement of due proc¢&ss.

The constitutions of only two countries in AfricBputh Africa and Ethiopia, prohibit the state from
removing citizenship, however acquired, againsteasgn’'s will; and even in those two cases the
protection is not as far-reaching as it appearfirensight. In the case of South Africa, the z=tship
legislation is in conflict with the ConstitutiorArticle 20 of the South African Constitution statsiply
that “No citizen may be deprived of citizenshif®. However, the Citizenship Act does in fact provide
for automatic loss or deprivation of citizenshigguant to administrative or judicial decision, umiihg
citizenship from birth. The original version ofetfSouth African Citizenship Act No. 88 of 1995,
provided for loss of citizenship of a citizen frdsinth or by acquisition if he or she is also azsti of
another country and served in the armed force$aif dountry in a war against South Africa, and if a
person acquired another citizenship without thenpesion of the governmef® In 2010, the act was
amended to introduce a further ground for automats of nationality of a naturalised citizen (raot
citizen from birth), if he or she “engages, under flag of another country, in a war that the Réipub
does not support.*®

Loss and deprivation of citizenship from birth

Most of the Commonwealth states in Africa provithattcitizens from birth cannot be deprived of
citizenship by executive act, and can only losgeiship from birth (if at all) if they acquire aher
nationality. While the possibility of depriving @erson of citizenship from birth (of origin) is neor
common among the civil law countries, some of thaso provide for deprivation only of acquired

195 ynder the 1961 Convention on the Reduction ofeBtasness, loss of citizenship refers to autontasis (for
example on obtaining another nationality), whil@eation refers to loss through an executive dligial act.

1% UN Human Rights CouncilHuman rights and arbitrary deprivation of natiortgti report of the Secretary-
Genera) 14 December 2009, A/HRC/13/34, paragraph 25.

197 Constitution of the Republic of South Africa, 19@ticle 20.

198 5outh African Citizenship Act, No. 88 of 1995, ea 6 (in 2004 an amendment act, No.17 of 200dhored a
provision in the 1995 Act that had provided for degtion of citizenship on use of another passport)

199 5outh Africa Citizenship Amendment Act, No.17 6f1D, adding subsection 6(3) to the principal act.
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citizenship. In southern Africa, Namibia and Svaal do not allow for loss or deprivation of birth
nationality in any circumstances. Zimbabwe’'s 2008stitutional amendments state that parliament may
only provide for loss of citizenship by descentdtgenerations born outside the country) or redistra
though also that parliament can prohibit dual eitighip (which is the current situationj.

Countries where citizenship from birth can only Ibst by voluntarily acquiring another citizenship
include Botswana, Lesotho, Malawi, Zambia, and Zbwe. In principle, such a provision should not
result in statelessness. The case of Zimbabwe stams, however, how citizenship laws can in certain
circumstances be changed to affect a large nunfbgeaple: from 2000, the government applied ever
stricter rules on dual nationality which excludedni Zimbabwean nationality anyone with a purported
right to claim another nationality. Many of thaeféected had in fact no provable claim to citizeépsh
any other country, rendering them stateféss.

Angola, Mozambique and South Africa all have prmns allowing citizenship from birth to be taken
away by executive act. In the case of the Soutfcéd provisions described above, the law requhes
person to have another nationality. In the casdotambique and Angola a person can lose birth
nationality whether or not he or she has anotheomality if he or she exercises functions for dreot
state without permissiom

Loss and deprivation of citizenship by naturalisation

Almost all African countries provide for deprivatioof citizenship by naturalisation under some
circumstances, such as a conviction on chargeaga$dn or a similar crime against the state, ctiovic
on charges of ordinary, but still serious, crim@sa finding that citizenship was acquired by fraud
Malawi, for example, which has provisions that wingical for Commonwealth countries but have by
now been reformed in many other countries, the mpeuare very broad and the decision highly
discretionary. Citizenship can be revoked wheeerttinister “is satisfied” that the person “has show
himself by act or speech to be disloyal or disaéfddowards the Government of Malawi”; when he has
traded or associated with or assisted an enemynglusiar; when within five years of receiving
citizenship he is sentenced to a prison term exege® months; when he resides outside Malawi for a
continuous period of seven years without beindhendervice of Malawi or an international organizati

or without registering annually at a Malawian cdagai his intention to retain his citizenship; oremh
Malawian citizenship was obtained through fraudsrepresentation, or concealment of any material
fact!®

In Commonwealth countries, laws generally provioiean individual to lose naturalised citizenshipéf

or she stays outside the country for seven yeatoul notifying the authorities of an intentionrtiain
citizenship. The only countries in Southern Afrighere this is not the case are Zambia, South &fric
Mozambique and Angola. This rule, despite beipgavision of international law (Article 7 of the @B
Convention on the Reduction of Statelessness)gtefédy means that a naturalised citizen withoualdu
citizenship cannot move to another country withisking statelessness. One country, Namibia, allow
naturalised citizens to lose their citizenship rafieshorter period of time than the one allowedthsy
1961 Convention on the Reduction of Statelessnessyears).

Quite a large number of countries in Africa — irdihg Lesotho in southern Africa — allow nationality
by naturalisation to be revoked only during a fixestiod after it has been acquired, and not indefin
This provides greater protection against dispropoate and arbitrary use of the law, especiallgdae
of minor irregularities discovered long after tlaett

Protection against statelessness

No country in southern Africa provides an absofutghibition on deprivation of nationality if the fz@n
would become stateless; in the case of South Affaraexample, that protection applies only to Hirt
citizens deprived of nationality for fighting invear against South Africa, and in the case of aralited

19 Constitution 1981, as amended 2009, article 9.

11 5ee Bronwen Manbygtruggles for Citizenship in Afric&Zed Books, 2009, pp. 39-50.

1121 the case of Mozambique this is only in the 18@Bonality law but is not repeated in the cur@onstitution.
113 Malawi Citizenship Act 1966, section 25.
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citizen who is convicted of an ordinary crime, gt naturalised citizens who fight “in a war the
Republic does not support”, nor where naturalisatias obtained by fraud (with no exceptions allowed
for)."* Swaziland includes a statement only that thesitatito deprive nationality “shall endeavour not
to render the person statele$S” Zimbabwe has a provision on avoiding statelessrimsg the law's next
subsection removes the protection by stating timatinister can still revoke naturalised citizepsifi
“he is satisfied that it is not conducive to thélmigood that the person should continue to biizea

of Zimbabwe.*® Similarly, Namibia appears at first sight to gtshdeprivation of nationality from a
person who would thereby become stateless, butdtaeas that this is “unless the minister is Satisf
that it is not conducive to the public interestttte person should continue to be a NamibianegitiZ*’
(See Table 6: Criteria for loss or deprivation itizenship.)

Renunciation of citizenship

In case of voluntary renunciation of citizenshtpsiimportant that the law and administrative aares
include a check that the person has acquired drasijuire another nationality, and the possibibty
reinstatement of citizenship if a new nationalgyri fact not acquired.

All southern African countries allow renunciatiohrationality (though some require permission & th
authorities). Only Zimbabwe does not provide eifhi that citizenship may not be renounced if the
person would not become citizen of another counktgwever, in the case of Namibia, the law does not
provide a full safeguard against statelessness,oady says that a person who has not becomazeit

of any foreign country within one year from the elaif registration of his or her declaration of
renunciation, shall be deemed to have remained miban citizen*®* In Malawi and Zambia,
renunciation is allowed if the person either isiteen of another country or if the person “satsfithe
board/minister that he will become a citizen of taeo country”, which may allow for statelessness to
occur, depending on its interpretation.

14 5outh African Citizenship Act 1995, as amended®@tticles 6 and 8.

115 Swaziland Constitution 2005, Article 49(5).

118 Citizenship of Zimbabwe Act, Chapter 4:01 LawZohbabwe, section 11(3).

117 Namibian Citizenship Act, 1990, section 9(4). Temibian courts have affirmed that the provisiorAtticle
4(8)(b) of the Namibian Constitution allowing gomerent to enact legislation depriving people senimfpreign
forces of their citizenship was subject to the #fmeproviso in the Constitution that a citizen byrth cannot be
deprived of citizenship. See summaryAtiberts v Government of Namibia & Anoth2893 NR 85 (HC) available
at http://www.hrcr.org/safrica/citizenship/alberts_davnl and references at footnote 130.

18 Citizenship Act 1990, section 8(5).

119 Citizenship of Zambia Act, 1975 (last amended 984t 23(2); Malawi Citizenship Act, 1966, Art. B.
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Table 6: Criteriafor loss or deprivation of citizenship

Country citizenship from birth | citizenship by naturalisation o =
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Angola X X X L2005Art15
Botswana X X X X X X X | L1998(2004)Art
16&18
Lesotho X X X X X X X | C1993Art42(2)
L1971Art23
Malawi X X X X X X X X | C1994Art47
L1966Art23-26
Mozambique X X X | C2004 Art 31(a)
T L1975Art14
Namibia ) x | x | x| x X X | C1990(2010)Art
4(7)&(8)
‘ A 2 L1990Art7-9
S. Africat (x) X X X X X | C1996(2009)Art
20
L1995(2010)Art
6-8
Swaziland X X X | C2005Art49&50
L1992Art10&11
Zambiat X XM x X | C1991(1996)Art
7&9
L1975(1994)Art
22&23
Zimbabwe X M| x X | x| x X C1981(2009)Art
9
L1984(2003)Art
11
shaded: citizenship from birth cannot be revoked
bold x in dual citizenship column if the only reason citizenship from birth can be removed is acquisition of another
citizenship
(x) dual nationality allowed only with permission
T Constitution and law conflict; constitutional provisions noted here except where law supplementary
MS permission required to renounce nationality only during period for which may be called for military service

Due process in administrative decisions to recognise and revoke nationality

Among the most important protections against statgless is the right of an individual to appeal
decisions relating to the right to a nationalityotlgh both administrative and judicial channelshisT
applies both to recognition of nationality (for exale the denial of an identity card, passport dero
registration) and deprivation of nationality (thesjiive decision to remove a person’s citizensbi,
also potentially represented by administrative slenos such as failure to renew any of the above
documents). Some African countries provide goadeations in this regard: in Ghana, for example, th
deprivation of citizenship can only be done by artmn application of the minister and not by
administrative fiat. In many cases, however, théseisions are made in law by the minister, and in
practice by officials of the relevant ministry, semt the lowest level.
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Many African countries have a system of compulsdgntity documentation for adults. Possession of
an identity card is key to accessing all sorts theorights, including not only voting and otheglis
formally restricted to citizens, but also healtlecand education, as well as participation in threnél
economy. Though it may not be legally identifiesdsaich, the system for obtaining this documentdsion
often the main system for obtaining confirmationrationality. In practice, there are often major
problems of state capacity and discrimination atllevel administrative offices in issuing identitgrds.

The civil law countries usually provide an autoroatght to challenge an administrative decisiorhié
type in the administrative courts. However, thecpss tends to be more difficult in the common law
system, where the rules often do not provide féeative due process. A number of southern African
countries specifically exclude the right to chaflera decision under the citizenship law in the rarm
courts. This is the case in Botswana, LesothoaMigland Zambia, and is highly problematic, due not
only to the risk of statelessness, but the consempsefor the person’s other rights that are atthébéis

or her nationality. In Malawi’s case, the provissoin the (1966) Citizenship Act appear to violate
(1994) constitutional prohibition on arbitrary digation or denial of citizenshif®

Botswana, Swaziland, and Zambia establish an adtrative procedure by which the decision to grant
or deprive citizenship is made by a citizenship dttal appointed by the relevant minister or the
president; though providing a measure of protectiom abuse, it should not justify the exclusion of
review by the normal courts. Lesotho, Malawi anohiZabwe do not establish a citizenship board for
these decisions, though they provide for reviewaalecision to deprive nationality by an “enquiry”
conducted by persons appointed by the minféteFhe Namibian Citizenship Act also provides for an
administrative review of deprivation of nationalityut, though it does not explicitly provide fodjaial
review as well, this is permitted under the Contitth. However, in relation to denial of naturatisn,

no challenge is permitted’

Even if a legal challenge in the normal courtsasgible — for example, in South Africa section 25 o
the Citizenship Act specifically provides that adgcision of the minister may be reviewed by thehHig
Court — such an application is likely to be costly.

Many countries provide for an individual to obtair‘certificate of nationality” in case of any doubt
around their status. This is a useful protectigairast a situation of undetermined nationality, athiif it
persists over time, can mean that the persontsleta. In southern Africa, many countries hawh su
provision — including Angola, Botswana, Lesotho, Id@, Swaziland, Zambia and Zimbabwe.
However, the issue of the certificate is at the iatbtrative discretion of the authorities, and not
provided through a process that is subject to gefit due process guarantees. Ideally, a persmmdsh
be able to go to a court with relevant documentatiod testimony, to obtain a legal ruling on whetie

or she is a national.

The other common form of proof of nationality ispassport: essential for travel, but often used
domestically also. Deprivation or refusal to rengagsports has been a fairly common political twol,
southern Africa as in other parts of the world. sthliically, British law regarded the grant of trave
documentation as being within the “crown prerogatia privilege and not a right, though this pasiti
has changed in recent years. African jurisprudémtcee Commonwealth countries has regrettablynofte
followed this rule. But litigation in some coumsi and new laws in others have begun to push hack t
tide of absolute administrative discretion: the t®in Nigeria, Kenya and Zambia, for example, have
ruled that a citizen is entitled to a passportne®ugh this is (or was) not provided for in légfion !>

120 Constitution 1994, section 47.

121 | esotho Citizenship Order 1971, section 23(5); adalCitizenship Act, section 25(4); Zimbabwe Citis&ip
Act section 11(4).

122 Namibian Citizenship Act, sections 5(8), 9(5) drid Constitution, Art.12 (right to a fair trial).

123 Deepak Chamanlal Kamani v. Principal Immigratiorffi@er and 2 Others2007] eKLR; see also Peter
Mwaura, ‘Passport is a right for every citizen, agprivilege’ The Nation(Nairobi), 7 July 2007; Obiora Chinedu
Okafor, ‘The fundamental right to a passport undagerian law: An integrated viewpointJournal of African
Law, Vol.40, No.1, 1996Cuthbert Mambwe Nyirongo v Attorney-Genetd990-1992) ZR 82 (SC). The new
Kenyan 2010 Constitution provides in Art 12 thatvéey citizen is entitled to a Kenyan passport amdany
document of registration and identification isstiydhe State to citizens”.
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In southern Africa, only the South African Congiibn provides explicitly for citizens to have ahitgo
a passport®*

Table 7: Due process protectionsin nationality laws

Explicit Explicit Administrative | No right to Legal provisions

right to go exclusion of review reasons

to court court review
Angola X X L2005Art28&29
Botswana X X L1998(2004)Art22
Lesotho X X X L1971Art23(5)&26
Malawi X X L1966Art25(4)&29
Mozambique -
Namibia (x) X L1990Art5(8)&9(5)
S. Africa X L1995(2010)Art25
Swaziland X C2005Art53(1)
Zambia X X X L1975(1994)Art9
Zimbabwe X X L1984(2003)Art16
(x) exclusion applies only to decisions on naturalisation

Dual nationality

At independence, many African countries took theigien that dual citizenship should not be allowed:
they wished to ensure that those who might haviiendo another citizenship — especially those of
European, Asian, or Middle Eastern descent — hadhimose between the two possible loyalties.
Increasingly, however, an African diaspora withtsoim individual African countries, in addition tbe
earlier involuntary diaspora of slavery, has grawmmatch migrations from Europe and Asia. These
diasporas are often keen to retain the link tortb@intries of birth, and may provide an importsmoirce

of inward investment for African states. Today@&Rintries allow dual nationality, though some with
restrictions. There are five countries which allaw dual citizenship in southern Africa with certai
caveats. A prohibition on dual nationality creadessk of statelessness where a person is obtiged
renounce one nationality in order to obtain angthet then is not in fact granted that other natiiby

The law in Angola is somewhat ambiguous, statirg ghperson loses nationality if he or she volilgtar
acquires another nationalignd demonstrates that they no longer wish to be Amg@t@anifestem a
pretensdo de ndo querer ser angolgnas practice, dual nationality is allowéd.

In some other countries, the courts have re-int¢edr laws against dual nationality. In Lesothe th
Constitution provides that an adult citizen canheta citizen of another country (unless he or she
acquires this dual citizenship by marriage). Hosvewn a 2005 case the High Court found that the
provision on loss of Lesotho citizenship in casedafl nationality under Article 8 of the Lesotho
Citizenship Order of 1971 “does not deal with a dthe citizen who is domiciled in Lesotho but
acquires a citizenship of the Republic of Southigsfwhile he is working there. If the intention svat
such a person should lose his residence and demtbién Parliament should have specified this. It
would be wrong to read into such a person’s actndéention to terminate rights of domicile and
residence into the Order.” Thus, citizenship bythbicould not be lost by acquisition “of another
citizenship to get a job while his domicile remaind.esotho.*® A case decided by the Lesotho Court
of Appeal in 2008, however, ruled that citizenshypbirth could be lost if the person involved acgdi
another citizenship; though the court also urgetlltbsotho Parliament to enact legislation perngttin

124 Article 21(4), Constitution of the Republic of SbiAfrica.

125 | ei da nacionalidade, no.1/05 de 1 de Julho, 1&¢1)(a); information provided by Angolan delegatesthe
UNHCR regional statelessness meeting 1-3 Novembgt.2

126 Mokoena vs. Mokoena and Oth€@B//APN/216/2005 (unreported); see aldokoena vs. Mokoena and Others
C of A (CIV), No.2 of 2007.

29



Statelessness in Southern Africa

Lesotho citizens to hold dual nationality with @ast South Africa, given what the court characteriss
“the economic interdependence of the two countrigs.

A handful of countries provide in their laws foralicitizenship to be allowed only for citizens from
birth: they include Namibia and Swazilatffl.In Zambia, in 2008, a National Constitutional @wance
resolved to approve this idea; though a new Catistit has yet to be adopt&d. Several High Court
rulings in Namibia have affirmed that under the §duation a citizen from birth can only lose hishar
nationality by voluntary renunciation and that doationality is permitted for citizens from birtthespite
section 26 of the Citizenship Act, which states ttmNamibian citizen may also be a citizen of riign
country*
Some governments, however, have moved in the depdisection. This is most evident in Zimbabwe,
where, in recent years, persons with a potentihclon another citizenship have been required to
renounce it, even if they have never had any legationship with the second staté. A constitutional
amendment adopted in early 2009 as part of theepsoof installing a government of national unity
opened up the possibility of dual citizenship, tatiag that parliament “may” provide for the proitidmn

of dual citizenship; the issue remains under dsioms Meanwhile, the rules on presumed dual
nationality are still being applied, despite caanders to the contrary?

127 Director of Immigration and others vs. Pholoanaafd Lekhoaba and AnorC of A (CIV) No.22/07
(unreported), available on the website of the SemthAfrican Legal Information Institute (SAFLII) at
http://www.saflii.org/Is/cases/LSCA/2008/4.html

128 As well as Comoros, Gambia, S&0 Tomé and Prinaipg Uganda.

129 Constitution of Zambia Bill 2007. See also debair the Zambian Economist blog for June 2008 |atviai at
http://zambian-economist.blogspot.com

130 Tlhoro v Minister of Home Affair€Case No. (P) A159/2000) [2008] NAHC 65 (2 Judg] reaffirmed by e
Roux v Chief of Immigration and Othgs 322/2010, High Court of Namibia). See also WserMenges, “Court
confirms legality of dual citizenship for some Namains,” The Namibian, 9 July 2008; Werner Mengd3 il
citizenship legal for born Namibians”, The NamihianJune 2011.

131 See Bronwen Manbygtruggles for Citizenship in AfricZed Books, 2009, pp.39-50.

132 See Alex Bell, “Registrar General faces courtactfter refusing Zim man passport”, SWRadio, 2&ober
2011; “Lawyers dump Mudede again: Registrar-Genkeoakiwa Mudede has changed lawyers for the thind tn
five months in a matter in which he faces jail &legedly defying a High Court order”, ZLHR Legaloitor, 2
November 2011.
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Table 8: Ruleson dual citizenship

Country Is dual citizenship | Relevant legal provisions
permitted?
Yes No
Angola X L2005Art15(1)(a)
Botswana X* L1998(2004)Art15
Lesotho X * C1993Art41
Malawi X L1966Arts6-8
Mozambiquet X C2004Art33
L1975(1987)Art14
Namibia X ** C1990(2010)Art4(8)(a)
L1990Art7(1)(a)
South Africa ) L1995(2010)Art5(1)(h)&6
Swaziland X ** C2005Art49(1)(c)
L1992Art10(1)(c)
Zambia X * C1994Art7&9
L1975(1994)Art16(2)(f)&19
Zimbabwe X C1981(2009)Art9
L1984(2003)Art4(1)(iv)&9

T constitution conflicts with legislation: constitutional provisions noted here
(x)permission of government required
*dual citizenship permitted if automatically acquired by marriage (of woman) to foreign spouse

** dual citizenship allowed for citizens from birth only
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Recommendations

A comprehensive set of recommendations on the nbmtienationality law, drafted with the input of

leading nationality experts, is available in thpa Citizenship Laws in Africa: A Comparative Study
published by the Open Society Foundatiorié ®ition, 201052 The most important recommendations
for countries in southern Africa to take immediat#ion to reduce statelessness would be:

International treaties

1. States that have not yet done so should take inatediteps to accede to relevant treaties, in
particular the 1954 UN Convention relating to that&s of Stateless Persons and the 1961 UN
Convention on the Reduction of Statelessness.

Law reform

2. Inline with the African Charter on the Rights anelfare of the Child, to which all southern African
states are parties, national constitutions andomality laws should provide for an explicit and
unqualified right to a nationality from birth forl achildren born on their territory who would
otherwise be stateless.

3. National constitutions and nationality laws shoolst discriminate on the basis of race, ethnicity,
religion, gender, or any similar category, and $ttowt discriminate on the basis of marital status
relation to a parent’s right to pass nationalityatohild.

4. The law should provide that a young child (foungdjifiound in the territory of the state shall, ir th

absence of proof to the contrary, be considereldaie been born within that territory of parents

possessing the nationality of that state.

The law should facilitate the naturalisation otel@ss persons, relaxing the rules applied to them.

The law should protect against arbitrary denial degrivation of nationality, providing for due

process protections, including the right to seiz®art, in relation to any administrative decisam

nationality; and providing limited grounds for loss deprivation of nationality that protect against
statelessness.

7. Nationality laws and constitutions should be brdugito line with each other and with the
international treaties. Up-to-date regulations usthoprovide the necessary details for the
implementation of legal provisions in administratidecision-making.

oo

Birth registration and identity documentation

8. States should take all necessary measures to ehstiial children born in the country are register
at birth, without discrimination, including thoskildren born in remote areas and in disadvantaged
communities, as well as those in the country asgeds, stateless persons or migrants regardless of
migratory status; and that children not registeaetirth can be registered later during childhood o
adulthood. These measures should include, for pbearthe use of mobile birth registration units,
registration free of charge and flexible systemspajof where it is not reasonable to meet the
standard requirements. Children whose births hatéeen registered should be allowed to access
basic services, such as health care and educeatiile, waiting to be properly registered.

9. States should take measures to strengthen thdiregstry systems in general, in particular foet
issue of identity cards, ensuring that services aeessible across the entire country, staff are
trained, discrimination is minimised in adminisivat decision-making, and administrative and
judicial review and appeal mechanisms are in place.

133 The full text is available here:
http://www.soros.org/initiatives/justice/articlesilpications/publications/citizenship 20091009
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Note on sources

This analysis in this paper is based on the lastsedibelow. All comments are welcome.

Angola Constitution 1992
Lei No.1/05 da nacionalidade, de 1 de julho
Botswana Constitution 1966
Citizenship Act Cap 01:01, Act 8 of 1998 (as amended to 2004)
Lesotho Constitution 1993
Lesotho Citizenship Order No. 16 of 1971
Malawi Constitution 1994
Citizenship Act 1966
Mozambique Constitution 2004
Lei da Nacionalidade de 20 de Junho de 1975 alterada pela Lei No0.16/87 de 21
de Dezembro
Namibia Constitution 1990, as amended to 2010

Namibian Citizenship Act No. 14 of 1990

South Africa

Constitution 1996, as amended to 2009
South African Citizenship Act No. 88 of 1995, as amended to 2010

Swaziland Constitution 2005

Swaziland Citizenship Act No. 14 of 1992
Zambia Constitution 1991 as amended to 1996

Citizenship Act No.26 of 1975 (Chapter 124) as amended to 1994
Zimbabwe Constitution 1980, as amended to 2009

Citizenship of Zimbabwe Act No.23 of 1984 (Cap 4:01), as amended to 2003.
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