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In the case of M.S.S. v. Belgium and Greece,
The European Court of Human Rights, sitting as an@rChamber
composed of:
Jean-Paul Cost®resident,
Christos Rozakis,
Nicolas Bratza,
Peer Lorenzen,
Francoise Tulkens,
Josep Casadevall,
Ireneu Cabral Barreto,
Elisabet Fura,
Khanlar Hajiyev,
Danut Jatiere,
Dragoljub Popon,
Mark Villiger,
Andras Sajo,
Ledi Bianku,
Ann Power,
Isil Karaka,
NebojSa Vdini¢, Judges,
and Michael O'BoyleDeputy Registrar,
Having deliberated in private on 1 September anB®d&mber 2010,
Delivers the following judgment, which was adoptesh the
last-mentioned date:

PROCEDURE

1. The case originated in an application (no. 808%) against the
Kingdom of Belgium and the Hellenic Republic lodgedth the Court
under Article 34 of the Convention for the Protestof Human Rights and
Fundamental Freedoms (“the Convention”) by an Afghaational,
Mr M.S.S. (“the applicant”), on 11 June 2009. Theedtdent of the
Chamber to which the case had been assigned actedbd applicant's
request not to have his name disclosed (Rule 48f8t& Rules of Court).

2. The applicant was represented by Mr Z. Chihamlawyer practising
in Brussels. The Belgian Government were repredebte their Agent,
Mr M. Tysebaert and their co-Agent, Mrs |. Niedbgher. The Greek
Government were represented by Mrs M. Germani, ILAgaistant at the
State Legal Council.

3. The applicant alleged in particular that hipw@gion by the Belgian
authorities had violated Articles 2 and 3 of then@ntion and that he had
been subjected in Greece to treatment prohibitedAtiicle 3; he also



2 JUDGMENT — M.S.S. v. BELGIUM AND GREECE

complained of the lack of a remedy under Articleoi3he Convention that
would enable him to have his complaints examined.

4. The application was allocated to the Secondi@eof the Court
(Rule 52 § 1 of the Rules). On 19 November 2009 han@ber of that
Section communicated the application to the respoh@Governments. On
16 March 2010 the Chamber, composed of the follgwirdges: Ireneu
Cabral Barreto,President, Francoise Tulkens, Vladimiro Zagrebelsky,
Danut Jaiené, Dragoljub Popovi, Andras Sajo, Nona Tsotsoridiidges,
and also Sally Dollé, Section Registrar, relinqagshurisdiction in favour
of the Grand Chamber, none of the parties havingectdd to
relinquishment (Article 30 of the Convention anddRi2).

5. The composition of the Grand Chamber was neted according to
the provisions of Article 26 88 4 and 5 of the Cention and Rule 24 of the
Rules.

6. In conformity with Article 29 § 1 of the Conuen, it was decided
that the Grand Chamber would examine the admiggildhd the merits
together.

7. The applicant and the Governments each filetlemrobservations on
the merits (Rule 59 8§ 1). Each of the parties esplio the other's
observations at the hearing (Rule 44 § 5). Writteservations were also
received from the Netherlands and United Kingdonv&soments and from
the Centre for Advice on Individual Rights in Eueop(“the Aire
Centre”) and Amnesty International, whom the actiesident of the
Chamber had authorised to intervene (Article 36 the Convention and
Rule 44 § 2). Observations were also received fritva European
Commissioner for Human Rights (“the Commissionettie Office of the
United Nations High Commissioner for Refugees (“UldHCR”) and the
Greek Helsinki Monitor (“GHM”), whom the Presideont the Court had
authorised to intervene. The Netherlands and Unitthgdom
Governments, the Commissioner and the UNHCR wese alithorised to
take part in the oral proceedings.

8. A hearing took place in public in the Human lRg Building,
Strasbourg, on 1 September 2010 (Rule 59 § 3).

There appeared before the Court:

— for the Belgian Government,

Mr Marc Tysebaert, Agent of the Government, Agent
Mrs Isabelle Niedlispacher, co-Agent,
Mrs Edda Materne, lawyer, Counsel

Mrs Valérie Deminattachée Aliens Office, Adviser
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— for the Greek Government,
Mr Konstantinos Georgiadis, Adviser,
State Legal Council, Agent's delegate
MrsMyrto Germani, Legal Assistant, State Legal Couyncil Counsel

—for the applicant,

Mr Zouhaier Chihaoui, lawyer, Counsel;
—for the United Kingdom Government, third-party m&ner,

Mr Martin Kuzmicki, Agent

Ms Lisa Giovanetti, Counsel

—for the Netherlands Government, third-party interse
Mr Roeland Bocker, Agent
Mr Martin Kuijer, Ministry of Justice,
Mrs Clarinda Coert, Immigration and Naturalisat@epartment,
Advisers

—the European Commissioner for Human Rights, thadypintervener,
Mr Thomas Hammarberg, Commissioner

Mr Nikolaos Sitaropoulos, Deputy Director,

Mrs Anne Weber, Advisers;

— for the Office of the United Nations High Commissiofor Refugees,
third-party intervener,
Mr Volker Tark, Director of the International
Protection Division, Counsel,
Mrs Madeline Garlick, Head of Unit, Policy and Legal pport,
Europe Office,
Mr Cornelis Wouters, principal adviser on the law refugees,
National Protection Division, Advisers

The Court heard addresses and replies to its @uestifrom
Mrs Niedlispacher, Mrs Materne, M@Germani, Mr Chihaoui, Mr Bocker,
Ms Giovanetti, Mr Turk and Mr Hammarberg.
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FACTS

I. THE CIRCUMSTANCES OF THE CASE

A. Entry into the European Union

9. The applicant left Kabul early in 2008 andyvéling via Iran and
Turkey, entered the European Union through Greshere his fingerprints
were taken on 7 December 2008 in Mytilene.

10. He was detained for a week and, when releagssljssued with an
order to leave the country. He did not apply fodas in Greece.

B. Asylum procedure and expulsion procedure in Bgium

11. On 10 February 2009, after transiting thro&gdince, the applicant
arrived in Belgium, where he presented himselhwAliens Office with no
identity documents and applied for asylum.

12. The examination and comparison of the appiieaiingerprints
generated a Eurodac “hit” report on 10 February9288yealing that the
applicant had been registered in Greece.

13. The applicant was placed initially in the Liaga open reception
centre for asylum seekers.

14. On 18 March 2009, by virtue of Article 10 §of Regulation
no. 343/2003/EC (the Dublin Regulation, see papp®5-82 below), the
Aliens Office submitted a request for the Greeklatities to take charge of
the asylum application. When the Greek authorided to respond within
the two-month period provided for in Article 18 8f the Regulation, the
Aliens Office considered this to be a tacit acceptaof the request to take
charge of the application, pursuant to paragraphtfat provision.

15. During his interview under the Dublin Reguwation 18 March
2009 the applicant told the Aliens Office that el tiled Afghanistan with
the help of a smuggler he had paid 12,000 dollacsvaho had taken his
identity papers. He said he had chosen Belgiunt afeeeting some Belgian
North Atlantic Treaty Organisation (NATO) soldiesho had seemed very
friendly. He also requested that the Belgian autilesrexamine his fears.
He told them he had a sister in the Netherlands wihom he had lost
contact. He also mentioned that he had had hepa8tiind had been treated
for eight months.

16. On 2 April 2009, the UNHCR sent a letter te Belgian Minister
for Migration and Asylum Policy criticising the deiencies in the asylum
procedure and the conditions of reception of asyseekers in Greece and
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recommending the suspension of transfers to Gréssse paragraphs 194
and 195, below). A copy was sent to the Aliens ¢effi

17. On 19 May 2009, in application of section 5b/6the Act of
15 December 1980 on the entry, residence, settlemash expulsion of
aliens (“the Aliens Act”), the Aliens Office decidenot to allow the
applicant to stay and issued an order directingtbiteave the country. The
reasons given for the order were that, accordinthp¢éoDublin Regulation,
Belgium was not responsible for examining the asyapplication; Greece
was responsible and there was no reason to suspattthe Greek
authorities would fail to honour their obligatioms asylum matters under
Community law and the 1951 Geneva Convention rejatd the Status of
Refugees. That being so, the applicant had theagtese that he would be
able, as soon as he arrived in Greece, to submapplhcation for asylum,
which would be examined in conformity with the redat rules and
regulations. The Belgian authorities were undewhbgation to apply the
derogation clause provided for in Article 3 8§ Zloé Regulation. Lastly, the
applicant suffered from no health problem that rigrevent his transfer
and had no relatives in Belgium.

18. On the same day the applicant was taken wtody with a view
to the enforcement of that decision and placedared facility 127 bis for
illegal aliens, in Steenokkerzeel.

19. On 26 May 2009 the Belgian Committee for AadRefugees, the
UNHCR's operational partner in Belgium, was apprisé¢ the contact
details of the lawyer assigned to the applicant.

20. On 27 May 2009 the Aliens Office scheduled theparture for
29 May 2009.

21. At 10.25 a.m. on the appointed day, in Tongtke applicant's
initial counsel lodged an appeal by fax with theeAs Appeals Board to
have the order to leave the country set asidetliegevith a request for a
stay of execution under the extremely urgent pragedlhe reasons given,
based in particular on Article 3 of the Conventioeferred to a risk of
arbitrary detention in Greece in appalling condisipincluding a risk of
ill-treatment. The applicant also relied on theidehcies in the asylum
procedure in Greece, the lack of effective acoegsdicial proceedings and
his fear of being sent back to Afghanistan withany examination of his
reasons for having fled that country.

22. The hearing was scheduled for the same day].80 a.m., at the
seat of the Aliens Appeals Board in Brussels. Tpglieant's counsel did
not attend the hearing and the application for ay sif execution was
rejected on the same day, for failure to attend.

23. The applicant refused to board the aircrafe®rMay 2009 and his
renewed detention was ordered under section 2agpsph 1, of the Aliens
Act.
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24. On 4 June 2009 the Greek authorities senadatd document
confirming that it was their responsibility undertidles 18 8§ 7 and 108 1
of the Dublin Regulation to examine the applicaaylum request. The
document ended with the following sentence: “Pleaste that if he so
wishes this person may submit an application [Byliam] when he arrives
in Greece.”

25. On 9 June 2009 the applicant's detention \whsld by order of the
chambre du consedf the Brussels Court of First Instance.

26. On appeal on 10 June, the Indictments Charabéne Brussels
Court of Appeal scheduled a hearing for 22 Jun€©200

27. Notified on 11 June 2009 that his departures weheduled for
15 June, the applicant lodged a second requestyghrhis current lawyer,
with the Aliens Appeals Board to set aside the otddeave the territory.
He relied on the risks he would face in Afghanistad those he would face
if transferred to Greece because of the slim claotéis application for
asylum being properly examined and the appallingditeons of detention
and reception of asylum seekers in Greece.

28. A second transfer was arranged on 15 June, 2B@9time under
escort.

29. By two judgments of 3 and 10 September 2089 Aliens Appeals
Board rejected the applications for the order svéethe country to be set
aside — the first because the applicant had netl f& request for the
proceedings to be continued within the requisitiedn days of service of
the judgment rejecting the request for a stay @cakon lodged under the
extremely urgent procedure, and the second onrthend that the applicant
had not filed a memorial in reply.

30. No administrative appeal on points of law vadged with the
Conseil d'Etat

C. Request for interim measures against Belgium

31. In the meantime, on 11 June 2009, the appliegplied to the
Court, through his counsel, to have his transfeGteece suspended. In
addition to the risks he faced in Greece, he cldirtteat he had fled
Afghanistan after escaping a murder attempt byTléan in reprisal for
his having worked as an interpreter for the intBomal air force troops
stationed in Kabul. In support of his assertions, gnoduced certificates
confirming that he had worked as an interpreter.

32. On 12 June 2009 the Court refused to apply R8I but informed
the Greek Government that its decision was basedsoconfidence that
Greece would honour its obligations under the Catisa and comply with
EU legislation on asylum. The letter sent to thegkrGovernment read as
follows:
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“That decision was based on the express undersigtigat Greece, as a Contracting
State, would abide by its obligations under Artick 13 and 34 of the Convention.
The Section also expressed its confidence that @Gmwernment would comply with
their obligations under the following:

- the Dublin Regulation referred to above;

- Council Directive 2005/85/EC of 1 December 200% rninimum standards on
procedures in Member States for granting and wétvitrg refugee status; and

- Council Directive 2003/9/EC of 27 January 200d@rlg down minimum standards
for the reception of asylum seekers.

| should be grateful therefore if your Governmerdwd undertake to inform the
Court of the progress of any asylum claim madeheydpplicant in Greece as well as
the place of detention, if he is detained on atiiv&reece.”

D. Indication of interim measures against Greece

33. On 15 June 2009 the applicant was transfetoe@reece. On
arriving at Athens international airport he gave hame as that used in the
agreement to take responsibility issued by the Kremithorities
on 4 June 2009.

34. On 19 June 2009 the applicant's lawyer redeavirst text message
(sms), in respect of which he informed the Courstated that upon arrival
the applicant had immediately been placed in detemt a building next to
the airport, where he was locked up in a smallspéth 20 other detainees,
had access to the toilets only at the discretioh®fyuards, was not allowed
out into the open air, was given very little to aeatl had to sleep on a dirty
mattress or on the bare floor.

35. When released on 18 June 2009, he was givasyam seeker's
card (“pink card”, see paragraph 89 below). At Haene time the police
issued him with the following notification (transtan provided by the
Greek Government):

“In Spata, on 18.06.2009 at 12.58 p.m., |, the widaed police officer [...],
notified the Afghan national [...], born on [..df no registered address, that he must
report within two days to the Aliens Directorate tife Attica Police Asylum
Department to declare his home address in Greedbaioche can be informed of
progress with his asylum application.”

36. The applicant did not report to the Atticaipwlheadquarters on
Petrou Ralli Avenue in Athens (hereafter “the Adtfolice headquarters”).

37. Having no means of subsistence, the appliwant to live in a park
in central Athens where other Afghan asylum seekadsassembled.

38. Having been informed of the situation on 2ihe] 2009, the
Registrar of the Second Section sent a furthererletb the Greek
Government which read as follows:
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“l should be obliged if your Government would inforthe Court of the current
situation of the applicant, especially concernitigy gossibilities to make an effective
request for asylum. Further, the Court should Herimed about the measures your
Government intend to take regarding:

a) the applicant's deportation;

b) the means to be put at the applicant's disgosdiis subsistence.”

39. The Greek authorities were given until 29 J20@9 to provide this
information, it being specified that: “Should yowt reply to our letter
within the deadline, the Court will seriously cahesi applying Rule 39
against Greece.”

40. On 2 July 2009, having regard to the growimgecurity in
Afghanistan, the plausibility of the applicant'srgtconcerning the risks he
had faced and would still face if he were sent bacthat country and the
lack of any reaction on the part of the Greek atities, the Court decided
to apply Rule 39 and indicate to the Greek Govenimm the parties’
interest and that of the smooth conduct of the ggdings, not to have the
applicant deported pending the outcome of the @diogs before the
Court.

41. On 23 July 2009 the Greek Government inforthedCourt, in reply
to its letter of 22 June 2009, that on arriving Athens airport
on 15 June 2009 the applicant had applied for asy&nd the asylum
procedure had been set in motion. The Governmetadathat the applicant
had then failed to go to the Attica police headtgrarwithin the two-day
time-limit to fill in the asylum application andwvg them his address.

42. In the meantime the applicant's counsel KeptGourt informed of
his exchanges with the applicant. He confirmed tmathad applied for
asylum at the airport and had been told to go te Aitica police
headquarters to give them his address for correlgyme in the
proceedings. He had not gone, however, as he haddress to give them.

E. Subsequent events

43. On 1 August 2009, as he was attempting toele@veece, the
applicant was arrested at the airport in possessfoa false Bulgarian
identity card.

44. He was placed in detention for seven daykersame building next
to the airport where he had been detained prewiolrsla text message to
his counsel he described his conditions of detantadleging that he had
been beaten by the police officers in charge ofcéndre, and said that he
wanted to get out of Greece at any cost so asambave to live in such
difficult conditions.
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45. On 3 August 2009 he was sentenced by the Ateminal Court
to two months' imprisonment, suspended for thresydor attempting to
leave the country with false papers.

46. On 4 August 2009, the Ministry of Public Ordeow the Ministry
of Civil Protection) adopted an order stipulatinatt in application of
section 76 of Law no. 3386/2005 on the entry, esi@ and social
integration of third-country nationals in Greechg tapplicant was the
subject of an administrative expulsion procedutrduither stipulated that
the applicant could be released as he was not ciespef intending to
abscond and was not a threat to public order.

47. On 18 December 2009 the applicant went to Atteca police
headquarters, where they renewed his pink car@gikomonths. In a letter
on the same day the police took note in writingt ttiee applicant had
informed them that he had nowhere to live, and di¢lke Ministry of Health
and Social Solidarity to help find him a home.

48. On 20 January 2010 the decision to expel theliGant was
automatically revoked by the Greek authorities heeathe applicant had
made an application for asylum prior to his arrest.

49. In a letter dated 26 January 2010 the Ministriflealth and Social
Solidarity informed the State Legal Council thacause of strong demand,
the search for accommodation for the applicant liseh delayed, but that
something had been found; in the absence of aressldavhere he could be
contacted, however, it had not been possible twramfthe applicant.

50. On 18 June 2010 the applicant went to the céttpolice
headquarters, where his pink card was renewedXonanths.

51. On 21 June 2010 the applicant received aenati&Greek, which he
signed in the presence of an interpreter, invitimg to an interview at the
Attica police headquarters on 2 July 2010. Theiagpt did not attend the
interview.

52. Contacted by his counsel after the hearingrbethe Court, the
applicant informed him that the notice had beendkdnto him in Greek
when his pink card had been renewed and that teepneter had made no
mention of any date for an interview.

53. In a text message to his counsel dated 1 @épte 2010 the
applicant informed him that he had once again gitethto leave Greece for
Italy, where he had heard reception conditions waoge decent and he
would not have to live on the street. He was stddpethe police in Patras
and taken to Salonika, then to the Turkish bordeekpulsion there. At the
last moment, the Greek police decided not to ekl according to the
applicant because of the presence of the Turkibepo
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[I. RELEVANT INTERNATIONAL AND EUROPEAN LAW

A. The 1951 Geneva Convention relating to the Sta¢ of Refugees

54. Belgium and Greece have ratified the 1951 @@n@onvention
relating to the Status of Refugees (“the Genevav€aiion”), which defines
the circumstances in which a State must grant esfuggatus to those who
request it, as well as the rights and duties o gersons.

55. In the present case, the central Article ische 33 8 1 of the Geneva
Convention, which reads as follows:

“1. No Contracting State shall expel or returmgfouler ") a refugee in any manner
whatsoever to the frontiers of territories whergltie or freedom would be threatened
on account of his race, religion, nationality, memdhip of a particular social group
or political opinion.”

56. In its note of 13 September 2001 on intermafioprotection
(A/JAC.96/951, § 16), the UNHCR, whose task it is deersee how the
States Parties apply the Geneva Convention, statdthe principle of
“non-refoulemeritwas:

“a cardinal protection principle enshrined in theon@ention, to which no
reservations are permitted. In many ways, the ieds the logical complement to
the right to seek asylum recognized in the Univeslaration of Human Rights. It
has come to be considered a rule of customarynatenal law binding on all States.
In addition, international human rights law hasabkshed non-refoulementas a
fundamental component of the absolute prohibitibtocture and cruel, inhuman or
degrading treatment or punishment. The duty notefoule is also recognized as
applying to refugees irrespective of their formadagnition, thus obviously including
asylum-seekers whose status has not yet been detekmit encompasses any
measure attributable to a State which could haeeeffect of returning an asylum-
seeker or refugee to the frontiers of territoridgere his or her life or freedom would
be threatened, or where he or she would risk petisec This includes rejection at the
frontier, interception and indireatefoulement whether of an individual seeking
asylum or in situations of mass influx.”

B. Community law

1. The Treaty on European Union (as amended by Tieaty of
Lisbon, which entered into force on 1 December 2009

57. Fundamental rights, as guaranteed by the @diove are part of
European Union law and are recognised in thesesterm
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Avrticle 2

“The Union is founded on the values of respectifoman dignity,
freedom, democracy, equality, the rule of law agdpect for human
rights, including the rights of persons belongiagrtinorities...”

Article 6

“1. The Union recognises the rights, freedoms aticiples set out in the Charter
of Fundamental Rights of the European Union of tdbeber 2000, as adapted at
Strasbourg, on 12 December 2007, which shall haheesame legal value as the

Treaties.

3. Fundamental rights, as guaranteed by the Eunofeavention for the Protection
of Human Rights and Fundamental Freedoms and ag thsult from the
constitutional traditions common to the Member &tatshall constitute general
principles of the Union's law.”

2. The Treaty on the Functioning of the Europeamobd (as amended
by the Treaty of Lisbon, which entered into force lo December

2009)

58. The issues of particular relevance to the gmtegudgment are
covered by Title V — Area of Freedom, Security dndtice — of Part Three
of the Treaty on the Functioning of the Europearmobron Union Policies
and internal action of the Union. In Chapter 1 bistTitle, Article 67
stipulates:

“1. The Union shall constitute an area of freedsagurity and justice with respect
for fundamental rights and the different legal eys¢ and traditions of the Member
States.

2. It ... shall frame a common policy on asylummigration and external border
control, based on solidarity between Member Statdsch is fair towards third-

country nationals. ...”

59. The second chapter of Title V concerns “peBocon border checks,
asylum and immigration”. Article 78 § 1 stipulates:

“The Union shall develop a common policy on asylisuabsidiary protection and

temporary protection with a view to offering appriafe status to any third-country

national requiring international protection andwirgg compliance with the principle
of non-refoulementThis policy must be in accordance with the Genéwavention ...

and other relevant treaties.”
60. Article 78 8 2 providesnter alia, for the Union's legislative bodies

to adopt a uniform status of asylum and subsidmntection, as well as
criteria and mechanisms for determining which Mentktate is responsible

for considering an application for asylum.
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3. The Charter of Fundamental Rights of the Euampénion

61. The Charter of Fundamental Rights, which hasnbpart of the
primary law of the European Union since the entitp iforce of the Treaty
of Lisbon, contains an express provision guaranggéie right to asylum,
as follows:

Article 18 — Right to asylum

“The right to asylum shall be guaranteed with despect for the rules of the
Geneva Convention of 28 July 1951 and the Protot@l1 January 1967 relating to
the status of refugees and in accordance with tieaty establishing the European
Community.”

4. The “Dublin” asylum system

62. Since the European Council of Tampere in 1988, European
Union has organised the implementation of a comiaropean asylum
system.

63. The first phase (1999-2004) saw the adoptibrnsaveral legal
instruments setting minimum common standards in fie&ds of the
reception of asylum seekers, asylum procedurestidonditions to be
met in order to be recognised as being in needtefnational protection, as
well as rules for determining which Member Staterésponsible for
examining an application for asylum (“the Dublirssgm?”).

64. The second phase is currently under way. Tiheig to further
harmonise and improve protection standards withea \to introducing a
common European asylum system by 2012. The Cononissinounced
certain proposals in its policy plan on asylum @fJlne 2008 (COM(2008)
360).

(a) The Dublin Regulation and the Eurodac Regulatio

65. Council Regulation No. 343/2003 of 18 Februad@3 establishing
the criteria and mechanisms for determining the KlemState responsible
for examining an asylum application lodged in ohéhe Member States by
a third-country national (“the Dublin Regulationdpplies to the Member
States of the European Union and to Norway, IcetartiSwitzerland.

66. The Regulation replaces the provisions ofabblin Convention for
determining the State responsible for examiningliegions for asylum
lodged in one of the Member States of the Euroggammunities, signed
on 15 June 1990.

67. An additional regulation, Regulation no. 12803 of 2 September
2003, lays down rules for the application of thebhuRegulation.

68. The first recital of the Dublin Regulation te that it is part of a
common policy on asylum aimed at progressivelysiaing an area of
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freedom, security and justice open to those whigefb by circumstances,
legitimately seek protection in the Community.

69. The second recital affirms that the Regulatisnbased on the
presumption that the member States respect the ciplien of
non-refoulemenénshrined in the Geneva Convention and are carsides
safe countries.

70. Under the Regulation, the Member States metgrohine, based on
a hierarchy of objective criteria (Articles 5 to)l4vhich Member State
bears responsibility for examining an asylum agian lodged on their
territory. The aim is to avoid multiple applicat®m@and to guarantee that
each asylum seeker's case is dealt with by a sMghaber State.

71. Where it is established that an asylum sele&ernrregularly crossed
the border into a Member State having come fronhied tcountry, the
Member State thus entered is responsible for examiime application for
asylum (Article 10 § 1). This responsibility cease®glve months after the
date on which the irregular border crossing toacel!

72. Where the criteria in the regulation indicttat another Member
State is responsible, that State is requestedki ¢harge of the asylum
seeker and examine the application for asylum. fEoggliested State must
answer the request within two months from the dzteeceipt of that
request. Failure to reply within two months is slgted to mean that the
request to take charge of the person has beentadc@uticles 17 and 18
8§ 1 and 7).

73. Where the requested Member State acceptg gretuld take charge
of an applicant, the Member State in which the i@ppibn for asylum was
lodged must notify the applicant of the decisiontrtansfer him or her,
stating the reasons. The transfer must be carue@tothe latest within six
months of acceptance of the request to take ch#vpere the transfer does
not take place within that time-limit, responsityilifor processing the
application lies with the Member State in which #pplication for asylum
was lodged (Article 19).

74. By way of derogation from the general rulegle®lember State may
examine an application for asylum lodged with it hythird-country
national, even if such examination is not its resloility under the criteria
laid down in the Regulation (Article 3 § 2). Thesdalled the “sovereignty”
clause. In such cases the State concerned becdme$lember State
responsible and assumes the obligations assoueidtiethat responsibility.

75. Furthermore, any Member State, even whers itot responsible
under the criteria set out in the Regulation, mawyd together family
members, as well as other dependent relatives,uomahitarian grounds
based in particular on family or cultural considinas (Article 15 § 1). This
Is known as the “humanitarian” clause. In this cheg Member State will,
at the request of another Member State, examinagpbcation for asylum
of the person concerned. The persons concernedaonsént.
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76. Another Council Regulation, no. 2725/2000 afCecember 2000,
provides for the establishment of the Eurodac sys$te the comparison of
fingerprints (“the Eurodac Regulation”). It requeréhe States to register
asylum seekers' fingerprints. The data is transchitb Eurodac's central
unit, run by the European Commission, which stotesn its central
database and compares it with the data alreadgdstbere.

77. On 6 June 2007 the European Commission tratesima report to
the European Parliament and the Council on theuatiah of the Dublin
system (COM(2007)299 final). On 3 December 2008né&de public its
proposal for a recasting of the Dublin RegulatiG@®M(2008) 820 final/2).
The purpose of the reform is to improve the efficie of the system and
ensure that all the needs of persons seeking attenal protection are
covered by the procedure for determining respolitsibi

78. The proposal aims to set in place a mechari@msuspending
transfers under the Dublin system, so that, orotieehand, member States
whose asylum systems are already under particuladyy pressure are not
placed under even more pressure by such trangfersoa the other hand,
asylum seekers are not transferred to Member Stalbésh cannot offer
them a sufficient level of protection, particularly terms of reception
conditions and access to the asylum procedurec{@rdl of the proposal).
The State concerned must apply to the European Gssian for a
decision. The transfers may be suspended for ugixomonths. The
Commission may extend the suspension for a fughemonths at its own
initiative or at the request of the State concerned

79. The proposal, examined under the codecisionceglure, was
adopted by the European Parliament at first readimg/ May 2009 and
submitted to the Commission and the Council.

80. At the Informal Justice and Home Affairs Calnmeeting in
Brussels on 15 and 16 July 2010, the Belgian Peasig of the Council of
the European Union placed on the agenda an exchaingeews on the
means of arriving at a single asylum procedure anohiform standard of
international protection by 2012. Discussion foclge particular on what
priority the Council should give to negotiations tire recasting of the
Dublin Regulation and on whether the ministers wdadck the inclusion of
the temporary suspension clause.

81. The Court of Justice of the European Commemi{CJEC), which
became the Court of Justice of the European Ur@aleU) upon the entry
into force of the Treaty of Lisbon, has deliveratequdgment concerning
the Dublin Regulation. In thdPetrosian case (C-19/08, judgment of
29 January 2009) it was asked to clarify the irmetgiion of Article 20 88 1
and 2 concerning the taking of responsibility farasylum application and
the calculation of the deadline for making the $fan when the legislation
of the requesting Member State provided for apptalbave suspensive
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effect. The CJEU found that time started to runmfrthe time of the
decision on the merits of the request.

82. The CJEU has recently received a request thenCourt of Appeal
(United Kingdom) for a preliminary ruling on theténpretation to be given
to the sovereignty clause in the Dublin Regulafwase oN.S, C-411/10).

(b) The European Union's directives on asylum mattes

83. Three other European texts supplement theib&agulation.

84. Directive 2003/9 of 27 January 2003, laying downnimum
standards for the reception of asylum seekers & kember States
(“the Reception Directive”), entered into force thre day of its publication
in the Official Journal (OJ L 31 of 6.2.2003). kquires the States to
guarantee asylum seekers:

- certain material reception conditions, includiagcommodation;
food and clothing, in kind or in the form of moast allowances;
the allowances must be sufficient to protect teyduan seeker from
extreme need;

- arrangements to protect family unity;

- medical and psychological care;

- access for minors to education, and to langudgsses when
necessary for them to undergo normal schooling.

In 2007 the European Commission asked the CJEC thewCJEU) to
examine whether Greece was fulfilling its obligagoconcerning the
reception of refugees. In a judgment of 19 ApriD2(Qcase C-72/06), the
CJEC found that Greece had failed to fulfil its igations under the
Reception Directive. The Greek authorities subsetiyeransposed the
Reception Directive.

On 3 November 2009 the European Commission segitex to Greece
announcing that it was bringing new proceedingsresg.

85. Directive 2005/85 of 1 December 2005 on minimunmdsdeds on
procedures in Member States for granting and wilwdng refugee status
in the Member Statgghe “Procedures Directive”), which entered intoct®
on the day of its publication in the Official Joatn(OJ L 326/13 of
13.12.2005), guarantees the following rights:

- an application for asylum cannot be rejectedhendole ground that
it has not been made as soon as possible. Ini@udépplications
must be examined individually, objectively and arally;

- asylum applicants have the right to remain in Member State
pending the examination of their applications;

- the Member States are required to ensure thatsides on
applications for asylum are given in writing artthtt where an
application is rejected, the reasons are statethendecision and
information on how to challenge a negative deaisi® given in
writing;
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- asylum seekers must be informed of the procettube followed, of
their rights and obligations, and of the resulthef decision taken by
the determining authority;

- asylum seekers must receive the services of terpmeter for
submitting their case to the competent authoritigeenever
necessary;,

- asylum seekers must not be denied the opporttmitpmmunicate
with the UNHCR. More generally, the Member Statesst allow
the UNHCR to have access to asylum applicantg dinty those in
detention, as well as to information on asylum lieppons and
procedures, and to present its views to any coenpeilthority;

- applicants for asylum must have the opporturatytheir own cost,
to consult a legal adviser in an effective manherthe event of a
negative decision by a determining authority, MemBtates must
ensure that free legal assistance is grantedquese. This right may
be subject to restrictions (choice of counsel ridsd to legal
advisers specifically designated by national lappeals limited to
those likely to succeed, or free legal aid limitedapplicants who
lack sufficient resources).

The European Commission initiated proceedings agareece in
February 2006 for failure to honour its obligationsecause of the
procedural deficiencies in the Greek asylum systama, brought the case
before the CJEC (now the CJEU). Following the tpasgtion of the
Procedures Directive into Greek law in July 200&, ¢tase was struck out of
the list.

On 24 June 2010 the European Commission brouglkepdings against
Belgium in the CJEU on the grounds that the Belgathorities had not
fully transposed the Procedures Directive — in ipaldr, the minimum
obligations concerning the holding of personalnvitavs.

In its proposal for recasting the Procedures Divectpresented on
21 October 2009 (COM(2009) 554 final), the Comnaisstontemplated
strengthening the obligation to inform the applicdhalso provided for a
full and ex nunc review of first-instance decisidrysa court or tribunal and
specified that the notion of effective remedy regdia review of both facts
and points of law. It further introduced provisidonsgive appeals automatic
suspensive effect. The proposed amendments wesaded to improve
consistency with the evolving case-law regardinghsprinciples as the
right to defence, equality of arms, and the rigbt effective judicial
protection.

86. Directive 2004/83 of 29 April 2004 concerns minimstandards for
the qualification and status of third-country natéds or stateless persons
as refugees or as persons who otherwise need atienal protection and
the content of the protection grantdtthe Qualification Directive”). It
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entered into force 20 days after it was publishedhie Official Journal
(OJ L 304 of 30.09.2004).

This Directive contains a set of criteria for giagtrefugee or subsidiary
protection status and laying down the rights atdchko each status. It
introduces a harmonised system of temporary pliotedbr persons not
covered by the Geneva Convention but who nevedhaleed international
protection, such as victims of widespread violeoiceivil war.

The CJEC (now the CJEU) has delivered two judgmeat€erning the
Qualification Directive:  the Elgafaji (C-465/07) judgment of
17 February 2009 and th®alahadin Abdulla and Othergidgment of
2 March 2010 (joined cases C-175, 176, 178 and0BJ9/

C. Relevant texts of the European Commissioner fdduman Rights

87. In addition to the reports published followihg visits to Greece
(see paragraph 160 below), the Commissioner issueecommendation
“concerning the rights of aliens wishing to enterCauncil of Europe
member State and the enforcement of expulsion sidedated
19 September 2001, which statieger alia:

“1. Everyone has the right, on arrival at the borafea member State, to be treated
with respect for his or her human dignity rathearttautomatically considered to be a
criminal or guilty of fraud.

2. On arrival, everyone whose right of entry ispdited must be given a hearing,
where necessary with the help of an interpreterseifees must be met by the country
of arrival, in order to be able, where appropriatelodge a request for asylum. This
must entail the right to open a file after havirgjng duly informed, in a language
which he or she understands, about the procedube tfollowed. The practice of
refoulementat the arrival gate” thus becomes unacceptable.

3. As a rule there should be no restrictions oedoen of movement. Wherever
possible, detention must be replaced by other sigmey measures, such as the
provision of guarantees or surety or other simitegasures. Should detention remain
the only way of guaranteeing an alien's physicasence, it must not take place,
systematically, at a police station or in a prisamess there is no practical alternative,
and in such case must last no longer than islgtriecessary for organising a transfer
to a specialised centre.

9. On no account must holding centres be viewattiaens.

11. It is essential that the right of judicial redgewithin the meaning of Article 13
of the ECHR be not only guaranteed in law but glsmted in practice when a person
alleges that the competent authorities have coatred or are likely to contravene a
right guaranteed by the ECHR. The right of effeztremedy must be guaranteed to
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anyone wishing to challengerafoulementor expulsion order. It must be capable of
suspending enforcement of an expulsion order, astlevhere contravention of
Articles 2 or 3 of the ECHR is alleged.”

[ll. RELEVANT LAW AND PRACTICE IN GREECE

A. The conditions of reception of asylum seekers

1. Residence

88. The conditions of reception of asylum seekersGreece are
regulated primarily by Presidential Decree (“PDb). 220/2007 transposing
the Reception Directive. The provisions of thisttagplicable to the present
judgment may be summarised as follows.

89. The authority responsible for receiving anémeiing the asylum
application issues an asylum applicant's card @feeharge immediately
after the results of the fingerprint check becomevin and in any event no
later than three days after the asylum applicatias lodged. This card,
called the “pink card”, permits the applicant tongen in Greece throughout
the period during which his or her application &ng examined. The card
is valid for six months and renewable until theafidecision is pronounced
(Article 5 § 1).

90. Under Article 12 88 1 and 3 the competent @utibs must take
adequate steps to ensure that the material conslitb reception are made
available to asylum seekers. They must be guardm@tetandard of living in
keeping with their state of health and sufficiemt their subsistence and to
protect their fundamental rights. These measureg Imeasubjected to the
condition that the persons concerned are indigent.

91. An asylum seeker with no home and no meangaying for
accommodation will be housed in a reception centranother place upon
application to the competent authorities (Article§862). According to
information provided by the Greek Ministry of Heatind Social Solidarity,
in 2009 there were fourteen reception centresg$piuan seekers in different
parts of the country, with a total capacity of Q3&ces. Six of them were
reserved for unaccompanied minors.

92. Asylum seekers who wish to work are issuedh wetmporary work
permits, in conformity with the conditions laid dovin PD no. 189/1998
(Article 10 8 1 of PD no. 220/2007). Article 4 cj BD 189/1998 requires
the competent authority to issue the permit afteakimg sure the job
concerned does not interest “a Greek national tiaeai of the European
Union, a person with refugee status, a person eéksorigin, and so on”.
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93. Asylum seekers have access to vocational itigaiprogrammes
under the same conditions as Greek nationals (Arit).

94. If they are financially indigent and not insdrin any way, asylum
seekers are entitled to free medical care and tadgpeatment. First aid is
also free (Article 14 of PD no. 220/2007).

2. Detention

95. When the administrative expulsion of an alierpermitted under
section 76(1) of Law no. 3386/2005 (see paragraih below) and that
alien is suspected of intending to abscond, consiléo be a threat to
public order or hinders the preparation of his @r lleparture or the
expulsion procedure, provisional detention is gaesuntil the adoption,
within three days, of the expulsion decision (settir6(2)). Until Law
3772/2009 came into force, administrative detenti@s for three months.
It is now six months and, in certain circumstanaesy be extended by
twelve months.

96. An appeal to the Supreme Administrative Cagdinst an expulsion
order does not suspend the detention (section Zawfno. 3386/2005).

97. Where section 76(1) is found to apply uponvalrat Athens
international airport, the persons concerned aeega in the detention
centre next to the airport. Elsewhere in the cguritrey are held either in
detention centres for asylum seekers or in poliagoss.

98. Under Article 13 § 1 of PD no. 90/2008, lodgen application for
asylum is not a criminal offence and cannot, thaeefjustify the applicant's
detention, even if he or she entered the courlegally.

B. The asylum procedure

1. Applicable provisions

99. The provisions applicable to the applicantgltan application are
found in the following Presidential Decrees: PD &b/1999 on the granting
of refugee status and its withdrawal and the expualef an alien, residence
permits for family members and means of cooperatih the UNHCR;
and PD no. 90/2008 transposing Procedures Dire2@&/85, as amended
by PD no. 81/2009.

(a) Access to the procedure

100. All nationals of third countries or statelegssons have the right to
apply for asylum. The authorities responsible feceiving and examining
the applications make sure that all adults are ablkexercise their right to
lodge an application provided that they presenimgedves before the
authorities in person (Article 4 8 1 of PD no. 908).
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101. The authorities immediately inform asylumksese of their rights
and obligations by giving them a brochure, in egleage they understand,
describing the procedure for examining asylum apgilbns and the asylum
seeker's rights and obligations. If the asylum sedkes not understand the
language used in the form, or is illiterate, heni®rmed orally, with the
assistance of an interpreter (Article 1 8 6 of PI?)1699 and Article 8 § 1
a) of PD no. 90/2008).

102. An information brochure has been draftedolaboration with the
UNHCR and exists in six languages (Arabic, Englisinench, Greek,
Persian and Turkish).

103. When asylum seekers arrive at Athens intiemat airport, the
obligation to provide this information lies withelsecurity services present
in the airport. Interpretation is provided by iqtesters from Attica police
headquarters, non-governmental organisations poistaff.

104. Asylum seekers must cooperate with the coempeduthorities
(Article 9 8§ 1 of PD no. 90/2008). In particulaneyy must inform them of
any change of address (Article 6 8 1 of PD no. 2207).

105. If they have not already done so at the dirpsylum seekers must
then report, on a Saturday, to the Aliens Diredrat Attica police
headquarters, to submit their applications for @sylSince PD no. 81/2009
(Article 1) entered into force, the lodging of asyl applications has been
decentralised to the fifty-two police headquarterdifferent parts of the
country.

106. Asylum seekers who have applied for asylurthatairport must
report within three days to Attica police headgestto register their place
of residence.

107. They are then invited to the police headguartor an individual
interview, during which they may be representeck iffterview is held with
the assistance of an interpreter and the persarecoed is asked to confirm
all the information contained in the applicatiordao give details of their
identity, by what route they arrived in Greece #melreasons why they fled
their country of origin (Article 10 § 1 of PD nc0/R008).

(b) Examination of the application for asylum at frst instance

108. Until 2009, after the interview the policdicér in charge of the
interview transmitted the asylum application to afethe three refugee
advisory committees within the Ministry of Publicd@r (now the Ministry
of Civil Protection) for an opinion. These commétewere made up of
police officers and municipal representatives ansame cases the UNHCR
was an observer. The committee to which the appmitawas referred
transmitted an opinion, in the form of an interregort, to the Attica police
headquarters, which gave its decision.

109. PD no. 81/2009 provides for the decentratinadf the examination
of asylum applications at first instance and théirsge up of refugee
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advisory committees in all fifty-two police headaquss round the country
(Article 3). The examination procedure itself hat nhanged, but it now
takes place in all fifty-two police headquartershe different regions.

110. The decisions are taken on an individual shaafter careful,
objective and impartial examination. The authositigather and assess
precise, detailed information from reliable sour@gh as that supplied by
the UNHCR on the general situation in the counfrprigin (Article 6 § 2
of PD no. 90/2008). As at every stage of the prooedapplicants are
provided with an interpreter at the State's expdAstcle 8 § 1 b) of PD
90/2008).

111. They have the right to consult a legal oeottounsel at their own
expense (Article 11 § 1 of PD no. 90/2008).

112. The decision is served on the applicant ®iohiher lawyer or legal
representative (Article 8 8§ 1 d) of PD no. 90/20@3) this subject, point 10
in the brochure reads as follows:

“...The [pink] card must mention the place of reside you have declared or the
reception centre assigned to you for your stay. Wthe decision is given, it will be
sent to the address you declared; that is whyimgrtant to inform the police of any
change of address without delay.”

113. If the address is unknown, the decision i® & the municipality
where the head office of the service where theuasyapplication was
lodged is located, where it will be displayed omanicipal notice board
and communicated to the UNHCR (Article 7 § 2 of il 90/2008).

114. The information is communicated in a languatech the asylum
seeker may reasonably be supposed to understahd dr she is not
represented and has no legal assistance (Artiglé 8) of PD 90/2008).

(c) Appeals against negative decisions

115. Until 2009, the refugee advisory committegan@ned asylum
applications at second instance when these hadregaated (Article 25 of
PD no. 90/2008). The UNHCR sat on these commit{éeticle 26 of PD
no. 90/2008). Thereafter it was possible to appby the Supreme
Administrative Court to quash the decision. Artiblef PD no. 81/2009 did
away with the second-instance role of the refugddsary committees.
Since 2009 appeals against the first-instance ideclsave lain directly to
the Supreme Administrative Court. In July 2009 thi¢HCR decided that it
would no longer take part in the procedure.

116. Unless the applicant has already been givea televant
information in writing, a decision to reject an &pation must mention the
possibility of lodging an appeal, the time-limitrfaloing so and the
consequences of letting the deadline pass (Articl83 and 8 8 1 e) of PD
90/2008).

117. Appeals to the Supreme Administrative Cowartndt suspend the
execution of an expulsion order issued followinglexision to reject an
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application for asylum. However, aliens have tlghtito appeal against a
deportation order within five days of receiving ifioation thereof. The
decision is then given within three working daysnfrthe day on which the
appeal was lodged. This type of appeal does sudgpenehforcement of the
expulsion decision. Where detention is ordered let same time as
expulsion, the appeal suspends the expulsion bdutheodetention (section
77 of Law no. 3386/2005).

118. Asylum seekers are entitled to legal aidafopeals to the Supreme
Administrative Court provided that the appeals aret manifestly
inadmissible or ill-founded (Article 11 § 2 of PD.r00/2008).

(d) Protection againstrefoulement

119. Law no. 3386/2005, as amended by Law no. /2002 (section
76(1) c), authorises the administrative expulsibram alien in particular
when his or her presence in Greece is a threatlicoorder or national
security. Aliens are considered to represent sucthreat if there are
criminal proceedings pending against them for denaie punishable by
more than three months' imprisonment. lllegallyieg the country using a
false passport or other travel document is a camiffence under sections
83(1) and 87(7) of Law no. 3386/2005.

120. However, asylum applicants and refugees ackuged from the
scope of this Law (sections 1 c) and 79 d)). Asykervkers may remain in
the country until the administrative procedure fexkamining their
application has been completed, and cannot be redntwy any means
(Article 1 § 1 of PD no. 61/1999 and Article 5 ®fIPD no. 90/2008).

(e) Authorisation to stay for humanitarian reasonsand subsidiary protection

121. In exceptional cases, particularly for hurtearan reasons, the
Minister of Public Order (now the Minister of CiviProtection) may
authorise the temporary residence of an alien whpgécation for refugee
status has been rejected, until it becomes podsibl@m or her to leave the
country (section 25(6) of Law no. 1975/1991). Whsueh authorisation is
given for humanitarian reasons the criteria taketo iaccount are the
objective impossibility of removal or return to tleuntry of origin for
reasons oforce majeure such as serious health reasons, an international
boycott of the country of origin, civil conflicts ithh mass human rights
violations, or the risk of treatment contrary totiéle 3 of the Convention
being inflicted in the country of origin (Article 2 of PD no. 61/1999). In
this last case the Supreme Administrative Courisiciars that taking into
consideration the risks in respect of Article 3tleé Convention is not an
option but an obligation for the administrativetaarities (see, for example,
judgments nos. 4055/2008 and 434/2009).

122. Subsidiary protection may also be grantedoimformity with PD
no. 96/2008, which transposes Directive 2004/83B@ninimum standards
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for the qualification and status of third-count@ationals or stateless persons
as refugees or as persons who otherwise need atitaral protection and
the content of the protection granted.

(f) Ongoing reforms in the asylum procedure

123. Following the parliamentary elections helddreece in October
2009, the new Government set up an expert comntittggve an opinion
on the reform of the asylum system in Greece. Campof experts from
the Ministries of Civil Protection, the Interior dirHealth, and from the
UNHCR, the Greek Council for refugees and the Omsinah's office, as
well as academics, the committee was asked to peopmendments to the
current law and practice and make suggestions coincethe composition
and modus operandi of a new civil authority to dedh applications for
asylum, composed not of police officers, like todiayt of public servants.
It is also envisaged to restore the appellate obl¢the refugee advisory
committees.

124. The proposals of the expert committee webengted to the Greek
Government on 22 December 2009 and a draft bilbagg prepared.
According to Greek Prime Minister George Papandrepaaking at a press
conference on 20 January 2010 with the participadiothe United Nations
High Commissioner for Refugees, Antonio Guterris, @aim pursued is to
reform the legislative framework “to bring it intbne with the 1951
Convention on refugees and with European law”.

2. Statistical data on asylum in Greece

125. According to statistics published by the UN®JGn 2008 Greece
was in seventh place on the list of European UMember States in terms
of the number of asylum applicants received, withtotal of 19,880
applications lodged that year (compared with 15,980 2009)
(Asylum Levels and Trends in Industrialized Coustr909). 88% of the
foreign nationals who entered the European Unio20@9 entered through
Greece.

126. For 2008, the UNHCR reports a success ratérsit instance
(proportion of positive decisions in relation td #ile decisions taken) of
0.04% for refugee status under the Geneva Conve(gleven people), and
0.06% for humanitarian or subsidiary protection giieeen people)
(UNHCR, Observation on Greece as a country of asyl@®09). 12,095
appeals were lodged against unfavourable decisidmsy led to 25 people
being granted refugee status by virtue of the Gar@nvention and 11 for
humanitarian reasons or subsidiary protection. Whappeals were
concerned, the respective success rates were 2&7861.26%. By
comparison, in 2008 the average success ratesairfgtance was 36.2% in
five of the six countries which, along with Greececeive the largest
number of applications (France, the United Kingddtaly, Sweden and
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Germany) (UNHCR, Global Trends 2008, Refugees, Asylum-seekers,
Returnees, Internally Displaced and Stateless Rejso

127. Until 2009, 95% of asylum applications wdmbtigh Attica police
headquarters. Since the processing of asylum apiolics was decentralised
out to police headquarters all over the countrypuab79% of the
applications have been handled by Attica policelhearters.

IV. RELEVANT LAW AND PRACTICE IN BELGIUM

128. The Aliens Act organises the different stagésthe asylum
procedure. Where “Dublin” asylum seekers are corexmbr the relevant
provisions may be summarised as follows.

A. The Aliens Office

129. The Aliens Office is the administrative bodgsponsible for
registering asylum applications after consulting Burodac database. It is
also responsible for interviewing asylum seekersualtheir background in
order to determine whether Belgium is the coung&gponsible under the
Dublin Regulation for examining the asylum applicat These aspects of
the procedure are regulated by section 51/5 oAtlems Act.

130. After the interview, the Aliens Office comi@e the “Dublin”
request form. The form contains sections for gdriefarmation about the
asylum seekers and for more specific details of timey got to Belgium,
their state of health and their reasons for comin@elgium. There is no
provision for asylum seekers to be assisted bygdaduring the interview.

131. Where the Aliens Office considers that Belgiis responsible
(positive decision) under the Dublin criteria or &plication of the special
clauses, or because the deadline for transfer haseqd, it transmits the
application to the Office of the Commissioner Gahdor Refugees and
Stateless Persons (“the CGRSP”), the Belgian boelypansible for
examining asylum applications.

132. Where the Aliens Office considers that Betgig not responsible
for examining the application (negative decisiohubmits a request to the
State responsible to take charge of the applicatiibthat State agrees,
explicitly or tacitly, the Aliens Office rejects ehasylum application and
issues a decision refusing a residence permitflieg&ith an order to leave
the country.

133. Reasons must be given for negative decisiatering the transfer
of asylum seekers. When the transfer is to Gretheereasoning for the
order to leave the country refers to the presumptiat Greece honours its
Community and international obligations in asylumttars and to the fact
that recourse to the sovereignty clause is notgatdry in the Dublin
Regulation. In some cases mention is made of ttteHat the applicant has
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adduced no evidence demonstrating the concreteeqoaaces of the
general situation for his or her individual sitoati

134. There are no accurate statistics for detenguim what proportion
the Aliens Office applies the sovereignty clauske Tpositive decisions
taken do not specify. At most it appears, fromdha& given in the Aliens
Office's 2009 annual report, that in 2009 Belgiwssued 1,116 requests to
other Member States to take charge of asylum agpits, 420 of which
were to Greece, and that a total of 166 applicatimere referred to the
CGRSP.

135. While efforts are being made to determine cWhiState is
responsible, the alien may be held or detainedgiven place for as long as
is strictly necessary, but no longer than one month

B. The Aliens Appeals Board

136. Decisions taken by the Aliens Office conaegniesidence may be
challenged by appealing to the Aliens Appeals Bodite Aliens Appeals
Board is an administrative court established by thew of
15 September 2006 reforming t®nseil d'Etatand setting up an Aliens
Appeals Board. It took over the powers of tBenseil d'Etatin disputes
concerning aliens, as well as those of the PerntaRefugee Appeals
Board.

137. Appeals against orders to leave the courdrgat have suspensive
effect. The law accordingly provides for the posgib of lodging an
application for a stay of execution of such an ar@eich an application for
a stay of execution must be lodged prior to othatlatest, at the same time
as the appeal against the order.

1. Stay of execution under the extremely urgentquore

138. By virtue of section 39/82 of the Aliens Aethere imminent
danger is alleged, an application for a stay otaten of an order to leave
the country may be lodged under the extremely urgeacedure. The
Aliens Appeals Board will grant the applicationiif considers that the
grounds relied on are sufficiently serious to jiystsetting aside the
impugned decision, and if immediate execution ef decision is likely to
cause serious, virtually irreparable damage topeson concerned. The
application for a stay of execution must be lodgedater than five days,
but no earlier than three working days, followirgification of the order to
leave the country. Prior to the entry into forcezZinMay 2009 of the Law
of 6 May 2009, the deadline was twenty-four hods. application for a
stay of execution under the extremely urgent procedsuspends the
enforcement of the expulsion order.

139. Section 39/82(4) provides for an applicafmna stay of execution
under the extremely urgent procedure to be examwmun forty-eight
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hours of its receipt by the Aliens Appeals Boardthe President of the
division or the judge concerned does not give asd®t within that time,
the First President or the President must be inddrand must make sure
that a decision is taken within seventy-two hourshe application being
received. They may even examine the case and thke decision
themselves.

140. Under the case-law established byGbaseil d'Etaiand taken over
by the Aliens Appeals Board, deprivation of libersyenough to establish
the imminent nature of the risk, without a depathaving actually been
scheduled.

2. Examination of the merits

141. The Aliens Appeals Board then proceeds tevevhe lawfulness
of the impugned decision under section 39/2(2hefAliens Act, verifying
that the administrative authority's decision relogsfacts contained in the
administrative file, that in the substantive andhfal reasons given for its
decision it did not, in its interpretation of thects, make a manifest error of
appreciation, and that it did not fail to complythviessential procedural
requirements or with statutory formalities required pain of nullity, or
exceed or abuse its powers (see, for example, #\lidppeals Board,
judgment no. 14.175 of 31 July 2008).

142. Where the application for a stay of execui®mejected and the
applicant deported, the proceedings on the meoptdirmue. The Aliens
Appeals Board may dismiss appeals against the ¢todeave the country,
however, on the grounds that as the applicantsi@ienger in the country
they no longer have any interest in challenging t tharder
(judgment no. 28.233 of 29 May 2009; see also juslgmmo. 34.177
of 16 November 2009).

3. Case-law of the Aliens Appeals Board in “Dublicéises

143. The first cases in which asylum seekers tegodifficulties in
accessing the asylum procedure in Greece date tbaglpril 2008. In its
judgment no. 9.796 of 10 April 2008, the Aliens Ajpjs Board stayed the
execution of a “Dublin” transfer to Greece undee tbxtremely urgent
procedure because the Greek authorities had npbmded to the request
for them to take charge of the asylum applicationcerned and the Aliens
Office had not sought individual guarantees. Thee#d Appeals Board
found that a tacit agreement failed to provide isigiit guarantees of
effective processing of the asylum application hg Greek authorities.
Since March 2009, however, the Aliens Office nogen seeks such
guarantees and takes its decisions based on taeieraents. The Aliens
Appeals Board no longer questions this approachsidering that Greece
has transposed the Qualification and Procedurestdies.
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144. In assessing the reasoning for the ordeedwel the country the
Aliens Appeals Board takes into consideration fast foremost the facts
revealed to the Aliens Office during the Dublinentew and recorded in
the administrative file. Should evidence be addwsidzsequently, including
documents of a general nature, in a letter to thenA Office during the
Dublin examination process or in an appeal agammstorder to leave the
country, it is not systematically taken into accoby the Aliens Appeals
Board, on the grounds that it was not adduced oddone or that, because
it was not mentioned in the asylum applicant'sest@&nts to the Aliens
Office, it is not credible (see, for example, judgits no. 41.482
of 9 April 2010 and no. 41.351 of 1 April 2010).

145. In cases where the Aliens Appeals Board alsntinto account
international reports submitted by Dublin asylunplagants confirming the
risk of violation of Article 3 of the Convention t&use of the deficiencies
in the asylum procedure and the conditions of deterand reception in
Greece, its case-law is divided as to the conahssio be drawn.

146. Certain divisions have generally been indite take the general
situation in Greece into account. For exampleudgments nos. 12.004 and
12.005 of 29 May 2008, the Board considered thatAliens Office should
have considered the allegations of ill-treatmerGieece:

“The applicant party informed the other party inodotime that his removal to
Greece would, in his opinion, amount to a violatadrArticle 3 of the Convention, in
particular because of the inhuman and degradingnrent he alleged that he had
suffered and would no doubt suffer again thereThe Board notes that in arguing
that he faced the risk, in the event that he was Iseck to Greece, of being exposed
to inhuman and degrading treatment contrary tockrt8 of the Convention, and in
basing his arguments on reliable documentary ssustgech he communicated to the
other party, the applicant formulated an explicitl aletailed objection concerning an
important dimension of his removal to Greece. Ttieoparty should therefore have
replied to that objection in its decision in orderfulfil its obligations with regard to
reasoning.”

147. In the same vein, in judgment no. 25.962 @fApril 2009, the
Aliens Appeals Board stayed execution of a transterGreece in the
following terms:

“The Board considers that the terms of the repdrd oFebruary 2009 of the
Commissioner for Human Rights of the Council of &pe, (...), and the photos
illustrating the information contained in it conogrg the conditions of detention of
asylum seekers are particularly significant. ...il/H postdates the judgments of the
Board and of the European Court of Human Rightsdcih the decision taken, the
content of this report is clear enough to establisdt despite its recent efforts to
comply with proper European standards in matterasygilum and thefundamental
rights of asylum seekersthe Greek authorities are not yet able to offerluamy
applicants the minimum reception or procedural gosges.”

148. Other divisions have opted for another apgrpavhich consists in
taking into account the failure to demonstratenk Ibetween the general
situation in Greece and the applicant's individsilation. For example, in
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judgment no. 37.916 of 27 February 2009, rejeciimgquest for a stay of
execution of a transfer to Greece, the Aliens Afgp@&woard reasoned as
follows:

[Translation by the Registry]

“The general information provided by the applicantis file mainly concerns the
situation of aliens seeking international protattio Greece, the circumstances in
which they are transferred to and received in Gretle way they are treated and the
way in which the asylum procedure in Greece fumgiand is applied. The materials
establish no concrete link showing that the deficies reported would result in
Greece violating itsnon-refoulementobligation vis-a-vis aliens who, like the
applicant, were transferred to Greece ... Havimggure to the above, the applicant has
not demonstrated that the enforcement of the impdglecision would expose him to
a risk of virtually irreparable harm”.

149. In three cases in 2009 the same divisionk the opposite
approach and decided to suspend transfers to Atleensidering that the
Aliens Office, in its reasoning, should have takemo account the
information on the general situation in Greece. sEhare judgments nos.
25.959 and 25.960 of 10 April 2009 and no. 28.80470June 2009).

150. In order to harmonise the case-law, the &eesiof the Aliens
Appeals Board convened a plenary session on 26 hMagid0 which
delivered three judgments (judgments nos. 40.96364 and 10.965) in
which the reasoning may be summarised as follows:

- Greece is a member of the European Union, godeogehe rule of
law, a Party to the Convention and the Geneva Guioreand bound
by Community legislation in asylum matters;

- based on the principle of intra-community truisimust be presumed
that the State concerned will comply with its obtigns (reference to
the Court's case-law irK.R.S. v. the United Kingdonfdec.),
no. 32733/08, ECHR 2008-...);

- in order to reverse that presumption the appticanst demonstrate
in concretothat there is a real risk of his being subjectetréatment
contrary to Article 3 of the Convention in the ctynto which he is
being removed,;

- simple reference to general reports from reliaddeirces showing
that there are reception problems or tiefdulements practised or the
mere fact that the asylum procedure in place inueofiean Union
Member State is defective does not suffice to desmate the
existence of such a risk.
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151. In substance, the same reasoning is behmduttlgments of the
Aliens Appeals Board when it examines appeals toas&le a decision.
Thus, after having declared the appeal inadmissibléar as the order to
leave the country was concerned, because the appliad already been
removed, the aforementioned judgment no. 28.23®0dWay 2009 went on
to analyse the applicant's complaints under thev@aton — particularly
Article 3 — and rejected the appeal because thdicapp had failed to
demonstrate any concrete link between the gengeualtisn in Greece and
his individual situation.

C. The Conseil d'Etat

152. The provisions concerning referrals to @enseil d'Etatand the
latter's powers are found in the laws on @mnseil d'Etatcoordinated on
12 January 1973.

153. A lawyer may lodge an administrative appeéhwhe Conseil
d'Etat within thirty days of notification of the judgmerdf the Aliens
Appeals Board.

154. If the appeal is to be examined by @mnseil d'Etat it must be
declared admissible. It will be declared admissiblg is not manifestly
inadmissible or devoid of purpose; if it is claim#dht there has been a
breach of the law or a failure to comply with essdnprocedural
requirements or with statutory formalities required pain of nullity, as
long as that claim is not manifestly ill-foundeddatie alleged error may
have influenced the decision and is sufficientustify setting it aside; or if
its examination is necessary to guarantee the stemsily of the case-law.

155. This procedure is not of suspensive effEloe Conseil d'Etaigives
judgment on the admissibility of the applicationgrinciple within eight
days.

156. Where the application is declared admissithle,Conseil d'Etat
gives a ruling within six months and may overtustidions of the Aliens
Appeals Board for breach of the law or for failteecomply with essential
procedural requirements or with statutory formestirequired on pain of
nullity.

157. The judgments referred to in the case filewsithat theConseil
d'Etat does not question the approach of the Aliens Alspémard
explained above and considers that no problemssdainder Article 13 of
the  Convention (see, for example, judgment no. 5115
of 15 December 2009).

D. The courts and tribunals

158. Decisions taken by the Aliens Office concegriletention (orders to
detain applicants in a given place and orders teteen them) may be
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challenged in the courts. In its examination of lejagions for release, the
Brussels Court of Appeal (Indictments Division) hdeveloped case-law
that takes into account the risks faced by thegmsrsoncerned were they to
be sent back to Greece, as well as the Court'snfinthat Greece was
violating its obligations under Article 3S5(D. v. Greeceno. 53541/07,
11 June 2009, anbabesh v. Greec@o. 8256/07, 26 November 2009).

V. INTERNATIONAL DOCUMENTS DESCRIBING THE
CONDITIONS OF DETENTION AND RECEPTION OF ASYLUM
SEEKERS AND ALSO THE ASYLUM PROCEDURE IN GREECE

A. Reports published since 2006

159. Since 2006 reports have regularly been phddisby national,
international and non-governmental organisationdaiisg the conditions
of reception of asylum seekers in Greece.

160. The following is a list of the main reports:

- European Committee for the Prevention of Tortdadowing its
visit to Greece from 27 August to 9 September 2@uhlished on
20 December 2006;

- Report of the LIBE Committee delegation on itsitvito Greece
(Samos and Athens), European Parliament, 17 J@y;20

- Pro Asyl, “The truth may be bitter but must be told - Theasitun of
Refugees in the Aegean and the Practices of thekGZeast
Guard’, October 2007;

- UNHCR, “Asylum in the European Union. A Study of the
implementation of the Qualification DirectiyéNovember 2007;

- European Committee for the Prevention of Tortdadowing its
visit to Greece from 20 to 27 February 2007, 8 Babr 2008;

- Amnesty International,Greece: No place for an asylum-seéker
27 February 2008;

- European Council on Refugees and Exiles (“ECRE3Spotlight on
Greece — EU asylum lottery under fir& April 2008;

- Norwegian Organisation for Asylum Seekers (“NOASA gamble
with the right to asylum in Europe — Greek asyluotiqy and the
Dublin Il regulatior?, 9 April 2008;

- UNHCR, “Position on the return of asylum seekers to Greswker
the Dublin Regulatioh 15 April 2008;

- Human Rights Watch,Stuck in a revolving door — Iragis and other
asylum seekers and migrants at Greece/Turkey ecgrao the
European Unioh November 2008;
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- Clandestino, Undocumented migration: counting the uncountable:
data and trends across Eurdp®ecember 2008;

- Human Rights Watch 'eft to survivé December 2008;

- Cimade, Droit d'asile: les gens de Dublin Il, parcours jdifue de
demandeurs d'asile soumis a une réadmission selomedlement
Dublin II”, December 2008;

- European Commissioner for Human Rights, Mr T. iHaarberg,
report prepared following his visit to Greece fro@to
10 December 2008, 4 February 2009;

- Greek Council of Refugees, “The Dublin Dilemma*“Burden
shifting and putting asylum seekers at'1jsk3 February 2009;

- European Committee for the Prevention of Tortueport prepared
following its visit to Greece from 23 to 28 Septeanb2008,
30 June 2009;

- Austrian Red Cross and Carita§ht Situation of Persons Returned
by Austria to Greece under the Dublin Regulatioep®&t on a Joint
Fact-Finding Mission to Greece (May 23rd - 28th 9P0
August 2009;

- Norwegian Helsinki Committee (“NHC”), NOAS andthAna, “Out
the back door: the Dublin Il Regulation and illegdéportations
from Greec®g October 2009;

- Human Rights Watch,Greece: Unsafe and Unwelcoming Shores
October 2009;

- UNHCR, Observations on Greece as a country ofluagy
December 2009;

- Amnesty International, The Dublin Il Trap: transfers of Dublin
Asylum Seekers to GreécMarch 2010;

- National Commission for Human Rights (GreeceRetention
conditions in police stations and detention areak adiens,
April 2010;

- Amnesty International, Ifregular migrants and asylum-seekers
routinely detained in substandard conditibniuly 2010

B. Conditions of detention

161. The above-mentioned reports attest to a regdie practice of
detaining asylum seekers in Greece from a few dgyso a few months
following their arrival. The practice affects bakylum seekers arriving in
Greece for the first time and those transferredabylember State of the
European Union under the Dublin Regulation. Witessseport that no
information is given concerning the reasons fordé&ention.

162. All the centres visited by the bodies andaargations that
produced the reports listed above describe a simsitaation to varying
degrees of gravity: overcrowding, dirt, lack of spalack of ventilation,
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little or no possibility of taking a walk, no plade relax, insufficient
mattresses, dirty mattresses, no free access lastoinadequate sanitary
facilities, no privacy, limited access to care. Mar the people interviewed
also complained of insults, particularly racistults, proffered by staff and
the use of physical violence by guards.

163. For example, following its visit to Greeceorfr 27 August to
9 September 2005 the CPT reported:

“The building of the new special holding facilitiéa foreigners (...) represented an
opportunity for Greece to adopt an approach mordinae with the norms and
standards developed within Europe. Regrettably, athinorities have maintained a
carceral approach, often in threadbare conditiosveith no purposeful activities and
minimal health provision, for persons who are reithonvicted nor suspected of a
criminal offence and who have, as described by m@ngek interlocutors, often
experienced harrowing journeys to arrive in Gréeece.

In February 2007 the CPT inspected 24 police statiand holding
centres for migrants run by the Ministry for Pulfleder and concluded that
“persons deprived of their liberty by law enforcemefficials in Greece
run a real risk of being ill-treated”. It added:

“[Since the CPT's last visit to Greece, in 2008réhhas been no improvement as
regards the manner in which persons detained by dafercement agencies are
treated. The CPT's delegation heard, once agaionsiderable number of allegations
of ill- treatment of detained persons by law enémnent officials. Most of the
allegations consisted of slaps, punches, kickstdods with batons, inflicted upon
arrest or during questioning by police officers.) (In several cases, the delegation's
doctors found that the allegations of ill-treatmbgtlaw enforcement officials were
consistent with injuries displayed by the detaipedsons concerned.”

In November 2008 Human Rights Watch expressedomsern in these
terms:

“Although Greek police authorities did not give HamRights Watch unimpeded
access to assess conditions of detention in thetitos we asked to visit, we were
able to gather testimonies from detainees thattp@inalarming picture of police
mistreatment, overcrowding, and unsanitary condéjgarticularly in places where
we were not allowed to visit, such as border pofitaions, the airport, Venna, and
Mitilini. The detention conditions and police absstescribed in the three preceding
sections of this report certainly constitute inhuraad degrading treatment.”

In its December 2008 report Cimade observed:

““In 2003 1,000 people arrived in Lesbos; in 208éy numbered 6,000 and in the
first eight months of 2008 there were 10,000 afsiva..) A group of demonstrators
are waiting for us: chanting “no border, no natino,deportation”, about ten of them
demanding that the place be closed down. Arms reatthrough the fencing, calling
for help. Three large caged-in rooms each holdifgn&n: Afghans, Palestinians,
Somalians, locked up all day long in appalling $gudt is chilly in the late Greek
summer and people are sleeping on the bare corftvete There is a strong smell
that reminds me of the makeshift holding areashia waiting zone at Roissy (...).
Most of the men have been there several days, Joma month. They do not
understand why they are there. The men have bgmrated from the women and
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children. 1 go up to the second level: a Sri Lankasn with an infectious disease is
being held in isolation in a small bungalow. Thenda where the women and
children are held is the only open one. There adspbut not enough, so there are
mattresses on the bare concrete floor. It is latenser, but everyone complains that
they are cold and there are not enough blankets. 1d$t jail, the one for minors.
There are twenty-five of them. (...)"

In his report dated February 2009, the European r@issioner for
Human Rights declared:

“During the meeting with the Commissioner, the awities in Evros department
informed him that as at 1 December 2008 there wWéBeirregular migrants detained
by the police in six different places of detentionthat department. The five most
common nationalities were: Iraq (215), Afghanist@f), Georgia (49), Pakistan (37)
and Palestine (27). On 9 December 2008, date oftdmmissioner's visit, at the two
separate warehouse-type detention rooms of thes Heoeder guard station, which
dates from 2000, there were 45 young, male, irggguligrants in detention, most of
them Iragis. (...) They were in fact crammed in thems, sleeping and stepping upon
mattresses that had been placed on the floor ardcement platform, one next to the
other. In the bathrooms the conditions were squ8laine detainees had obvious skin
rashes on their arms and one with bare feet comgidathat the authorities did not
provide him with shoes and clean clothes. (...). ©December 2008 the police
authorities informed the Commissioner that at Kyps (Fylakio) there were 320
inmates in seven detention rooms, the majorityhefrt being of Iraqi and Afghan
nationalities.”

164. The CPT visited the detention centre nexftttens international
airport in August and September 2005. It noted:

“The conditions in the separate cell-block are ofigern to the CPT's delegation.
Each cell (measuring 9.5m?) had an official capaaftfive persons, already too high.
In fact, the registers showed that on many occasifox example in May and June
2005 the occupancy rate reached six and even asasiquine persons per cell. An
examination of the cells seemed to indicate thafirmally they had been designed for
one person as there was only a single plinth ircdlis — certainly no more than three
persons, preferably no more than two, should bd begkrnight in such cells. The
sanitary facilities were outside the cells anddbkegation heard many complaints that
the police guards did not respond rapidly to retpusgo to the toilet; further, access
to the shower appeared extremely limited, and fiessons, in the same cell, claimed
they had not had a shower in seven days — the eagry hot, sweaty stench lent
much credence to their allegation. The delegatlsa mmet a man who had spent one
and a half months in one of the cells with no cleaofjclothes, no access to fresh air
nor any exercise nor any purposeful activity.”

Following its visit to Greece in 2007, the CPT mbtkat there had been
no improvement as regards the manner in which perstetained were
treated and reported cases of ill-treatment ah#mels of the police officers
in the deportation cell at Athens Internationalp®irt:

“At Petru Rali Alien detention facility, a Banglast@ national alleged that he had
been slapped and kicked by the escorting policeesf in the deportation cell at
Athens International Airport after he had refusegattation. He further alleged that
they had compressed his throat, pressed theirrBrigeo his eye sockets, twisted his
hands behind his back and kicked him on the ba¢kefegs, the buttocks and in the
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abdomen, after which he had fainted. On examindiipoone of the medical members
of the delegation, the following injuries were ohsal: a small abrasion
(approximately 0.3 cm) on the lower lip and a rie@adr contusion on the left cheek
beneath the eye (2 cm), which had two abrasiongitiediffuse areas of purplish
bruising on both sides of the forehead and a rédalisise (2 cm) on the centre of the
chest; swelling over the thyroid cartilage on thenf of the neck and swelling of the
outer parts of both upper arms; on the right lemdath and lateral to the kneecap, a
diffuse area of purplish bruising with a reddiskafapproximately 2 cm x 2 cm) in
its proximal part.

165. At the time of its visits in October 2009 addy 2010, Amnesty

International described the detention centre rexte airport as follows:

“The facility is divided into three sectors. Thesfi consists of three cells, each
approximately 7m2. There is one window in each, @it the sector has two separate
toilets and showers. The second consists of thmegelcells, each approximately
50m2. There are separate toilets in the corriddside the cells. The third sector
consists of nine very small cells, each approxitgat®m2. The cells are arranged in
a row, off a small corridor where a card phonetisased. On the opposite side of the
corridor there are two toilets and two showers.

During the October 2009 visit, Amnesty Internatiodalegates were able to view
the first two sectors where Dublin Il returnees atider asylum-seekers were being
held. The delegates observed that detainees wdtk iheconditions of severe
overcrowding and that the physical conditions weeglequate. Many asylum-seekers
reported that they had been verbally abused byg@aolificers.

During the organization's visit in May 2010, Amne#gtternational representatives
were allowed to visit all three sectors. The poleghorities told delegates that the
first sector was used for the detention of Dublireturnees and other asylum-seekers,
the second for the detention of female irregulagrarits convicted for attempting to
leave Greece with false documents and the thirdHerdetention of male irregular
migrants convicted for attempting to leave Greeith false documents.

During the May 2010 visit, there were seven asykaakers held in the first sector
(six male and one female) but no Dublin Il retusida the second sector, 15 females
were held in one cell, three of them pregnant. @ftbe pregnant women complained
several times that she could not breathe, and skisgawhen she could go outside
her cell. In another cell there was a man withrgaréed leg. Those held in the first
and second sector told Amnesty International dédesginat the police rarely unlocked
the doors of their sectors. As a result, they ditl lmlave access to the water cooler
situated outside, and were forced to drink watemfithe toilets. At the time of the
visit approximately 145 detainees were held intttiel sector in conditions of severe
overcrowding. Among them, delegates found a Dublireturnee. There were nine
cells in total. The delegates were able to view twfothe cells, each of which
contained only one bed (a concrete base with ar@saton top) and held between 14
and 17 individuals. There were not enough mattegsaad detainees slept on the
floor. As a result of the overcrowding and mattessen the floor, there was no space
to move around. The detainees told Amnesty Int@nalk that, because of the lack of
space, they could not all lie down and sleep atstimae time. While the cells viewed
had windows, the overcrowding meant that the vatidih was not sufficient. The heat
in the cells was unbearable.
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Detainees held in the third sector told Amnestgimational that the police officers
did not allow them to walk in the corridor outsitleeir cells, and that there were
severe difficulties in gaining access to the tsileAt the time of the organization's
visit, detainees were knocking on the cell doors desperately asking the police to
let them go to the toilet. Amnesty Internationaled@tes observed that some people
who were allowed to go to the toilet were holdinglastic water bottle half or almost
completely full of urine. The police authoritiesnaitted that in every cell detainees
used plastic bottles for their toilet needs whiebyt emptied when they were allowed
to go to the toilet. The delegates also observatltiie toilet facilities were dirty and
the two showers had neither door nor curtain, and tacked any privacy.

The Athens airport police authorities told Amneltiernational that the imposition
of prison sentences on irregular migrants or asydeskers arrested at the airport for
using false documents, who were unable to pay &igenses, contributed to the
overcrowding of the detention area.

At the time of the visit, the organization observedcomplete lack of hygiene
products such as soap, shampoo and toilet papadt ectors. In addition, many of
those detained told the delegates they had no sitedbeir luggage, so they did not
have their personal belongings, including chandeslathes. Some said that, as a
result, they had been wearing the same clothewéeks. Furthermore, there was no
opportunity for outside exercise at all. Two indivals complained that they did not
have access to their medication because it walsein fuggage. Similar reports were
received during the October 2009 visit. In additi@oncerns regarding access to
medical assistance remained unchanged since Oc®&. The airport authorities
told Amnesty International that there was no regdtzctor in the facility and medical
care was provided only when requested by a detdigemlling the airport's first aid
doctors.”

166. Following their visit on 30 April 2010/édecins sans Frontiéres
Greece published a report which also described overcrogdin the
detention centre (300 detainees) and appallingtagniand hygiene
conditions. In three cells for families, with a eapy of eight to twelve
people, 155 people were being held without vemitaaind with only three
toilets and showers.

C. Living conditions

167. According to the people interviewed for theparts listed in
paragraph 160 above, when asylum seekers wereseélethe practice
varied. At Athens international airport they welther given a pink card
directly or they were told to report to Attica pmdi headquarters to get one.
Sometimes those in Greece for the first time werectly issued with an
order to leave the country within a few days. léyharrived and were
detained elsewhere in the country, the practice mase consistent and
consisted of issuing them with an order to leawe ¢huntry and sending
them to a large city like Athens or Patras.

168. In any event it appears that they are givemformation about the
possibilities of accommodation. In particular, tipeople interviewed
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reported that no one told them that they shouldrinfthe authorities that
they had nowhere to live, which is a prerequisitetiie authorities to try to
find them some form of accommodation.

169. Those persons who have no family or relatiosn$Greece and
cannot afford to pay a rent just sleep in the #reAs a result, many
homeless asylum seekers, mainly single men but #dsalies, have
illegally occupied public spaces, like the makdsb&mp in Patras, which
was evacuated and torn down in July 2009, or tleappeal court and
certain parks in Athens.

170. Many of those interviewed reported a permaséate of fear of
being attacked and robbed, and of complete destitgenerated by their
situation (difficulty in finding food, no access$anitary facilities, etc.).

171. Generally, the people concerned depend fair gubsistence on
civil society, the Red Cross and some religiousitunsons.

172. Having a pink card does not seem to be ofc@mgfit in obtaining
assistance from the State and there are major Una& obstacles to
obtaining a temporary work permit. For examplegltain a tax number the
applicant has to prove that he has a permanené @hcesidence, which
effectively excludes the homeless from the emplaynnearket. In addition,
the health authorities do not appear to be awaréh@f obligations to
provide asylum seekers with free medical treatnmmnof the additional
health risks faced by these people.

In November 2008, Human Right Watch reported:

“Asylum seekers of all nationalities who manageoldain and maintain their red
cards have little hope of receiving support fromre tjovernment during the often
protracted time their claims are pending. The hes®land destitute among them
often lack housing accommodation and other basimgmf social assistance, in part,
because Greece only has reception centre spaceg/@iof the most needy and
vulnerable asylum seekers. Although three of theet@ption centres are reserved for
unaccompanied children, Human Rights Watch met eorapanied children, among
others, who were living in the streets, parks, endbandoned buildings because of a
lack of accommodations and other social servicesl5Ayear-old Nigerian boy
registered with the police, but at the time Humaghi Watch interviewed him was
living on the street with no assistance whatsoeVestill don't have a place for me to
live. The lawyers gave me an appointment to haptaee to live. Now | sleep out on
the streets. | don't live anywhere. | have coldrin body. | don't feel safe. | walk
around until after 1 or 2 am and then | find a ptoksleep in”. The Norwegian
Organization for Asylum Seekers (NOAS), the NorvaegHelsinki Committee, and
Greek Helsinki Monitor reported jointly in April 28 on accommodations and social
conditions awaiting Dublin Il returnees to Gredfireding the number of actual places
available to such destitute asylum seekers to bglifible” and the conditions of the
few accommodation centres “deplorable.” They obsgrvThe large majority of
asylum seekers remain completely without socialises®e with regard to
accommodation and/or other forms of social assigtalsreece is in practice a
country where asylum seekers and refugees are alemigely left to their own
devices.”



JUDGMENT — M.S.S. v. BELGIUM AND GREECE 37

D. The asylum procedure

1. Access to the asylum procedure

173. The reports mentioned in paragraph 160 abdescribe the
numerous obstacles that bar access to the asylocegure or make it very
difficult in practice for both first-time arrivaland persons transferred under
the Dublin Regulation who pass through Athens mr@gonal airport.

174. The first-hand accounts collected by inteamatl organisations and
non-governmental organisations and the resultingclogions may be
summarised as follows.

175. Very few applications for asylum are lodgadectly with the
security services at the international airport liseaof the lack of staff but
also, in certain cases, because of the lack ofrimdon that the services
even exist.

176. When they arrive at the airport asylum seelkee systematically
placed directly in detention before their situati@s been clarified.

177. When they are released, those who have con@&dece for the
first time are sometimes issued with an order &wdethe country, printed in
Greek, without having first been informed of thesgibility of applying for
asylum or contacting a lawyer for that purposéds even been known to
happen that persons returned under the Dublin Regalwho had applied
for asylum when they first arrived in Greece wesgued with an order to
leave the country on the grounds that, in theieabs, all the time-limits for
lodging an appeal had expired.

178. At Athens airport several organisations hagported that the
information brochure on the asylum procedure is alwtays given to
persons returned under the Dublin Regulation. Mertlaey given any other
information about the procedures and deadlines her possibility of
contacting a lawyer or a non-governmental orgaiisato seek legal
advice.

179. On the contrary, the police use “tricks” tscdurage them from
following the procedure. For example, accordingséweral witnesses the
police led them to believe that declaring an adress an absolute
condition for the procedure to go ahead.

180. The three-day time-limit asylum seekers akeergto report to
police headquarters is in fact far too short ircpca. The offices concerned
are practically inaccessible because of the nurobgreople waiting and
because asylum applications can be lodged onlynenday in the week. In
addition, the selection criteria at the entranctheoffices are arbitrary and
there is no standard arrangement for giving pydotthose wishing to enter
the building to apply for asylum. There are occasiavhen thousands of
people turn up on the appointed day and only 3085t applications are
registered for that week. At the present time alhagity applications are
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being registered per day, while up to 2,000 pe@pée waiting outside to
complete various formalities. This results in awdong wait before
obtaining an appointment for a first interview.

181. Because of the clearly insufficient provision interpretation, the
first interview is often held in a language the lasy seeker does not
understand. The interviews are superficial andtéthin substance to asking
the asylum seeker why he came to Greece, with eetiguns at all about the
situation in the country of origin. Further, in thbsence of any legal aid the
applicants cannot afford a legal adviser and arg seldom accompanied
by a lawyer.

182. As to access to the Court, although any asydeeker can, in
theory, lodge an application with the Court anduesy the application of
Rule 39 of the Rules of Court, it appears thatghertcomings mentioned
above are so considerable that access to the @oudasylum seekers is
almost impossible. This would explain the small lw@mof applications the
Court receives from asylum seekers and the smalibeu of requests it
receives for interim measures against Greece.

2. Procedure for examining applications for asylum

183. The above-listed reports also denounce tHeiegcies in the
procedure for examining asylum applications.

184. In the vast majority of cases the applicaianre rejected at first
instance because they are considered to have beged for economic
reasons. Research carried out by the UNHCR in 2@%6als that out of
202 decisions taken at first instance, 201 wereatiag and worded in a
stereotyped manner with no reference whatsoeverféomation about the
countries of origin, no explanation of the factswlnich the decision was
based and no legal reasoning.

185. The reports denounce the lack of trainingalifjoations and/or
competence of the police officers responsible fwang@ning the asylum
applications. In 2008, according to the UNHCR, omeven of the
sixty-five officers at Attica police headquarteesponsible for examining
asylum applications were specialists in asylum engitt

186. According to several accounts, it was notsualifor the decision
rejecting the application and indicating the tirmH for appeal to be
notified in a document written in Greek at the tiofeissue or renewal of
the pink card. As the cards were renewed everynwxths, the asylum
seekers did not understand that their applicati@ats in fact been rejected
and that they had the right to appeal. If theyefhito do so within the
prescribed deadline, however, they were excludedn fthe procedure,
found themselves in an illegal situation and fattexlrisk of being arrested
and placed in detention pending their expulsion.

187. The European Commissioner for Human Rights tae UNHCR
also emphasised that the notification procedurégdersons with no known
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address” did not work in practice. Thus, many asykeekers were unable
to follow the progress of their applications anésed the deadlines.

188. The time taken for asylum applications todxamined at first
instance and on appeal is very long. Accordingh® YNHCR, in July
2009, 6,145 cases at first instance and 42,706 caseppeal were affected
by delays. According to information sent to the @aissioner by the Greek
Ministry of Civil Protection, the total number ofsum applications
pending had reached 44,650 in February 2010.

3. Remedies

189. Being opposedinter alia, to the abolition in 2009 of the
second-instance role played by the refugee advisoommittees
(see paragraph 122 above), the UNHCR announced pmess release
on 17 July 2009 that it would no longer be takirgrtpin the asylum
procedure in Greece.

190. Concerning appeals to tGenseil d'Etatthe reports mentioned in
paragraph 160 above denounce the excessive leffigiie goroceedings.
According to the European Commissioner for Humaghki, the average
duration at the present time was five and a hafyeThey also emphasise
that an appeal against a negative decision doesutotmatically suspend
the expulsion order and that separate proceediage to be initiated in
order to seek a stay of execution. These can &siden ten days and four
years. Furthermore, they consider that the reviegragssed by theConseil
d'Etat is not extensive enough to cover the essentiaildedf complaints
alleging Convention violations.

191. Lastly, they remark that in practice the legd system for lodging
an appeal with theConseil d'Etatdoes not work. It is hindered by the
reluctance and the resulting lack of lawyers onlédgal aid list because of
the length of the proceedings and the delays iin temuneration.

4. Risk of refoulement

192. The risk ofefoulemenof asylum seekers by the Greek authorities,
be it indirectly, to Turkey, or directly to the aauy of origin, is a constant
concern. The reports listed in paragraph 161 abasewell as the press,
have regularly reported this practice, pointing thatt the Greek authorities
deport, sometimes collectively, both asylum seekeh® have not yet
applied for asylum and those whose applications Haeen registered and
who have been issued with pink cards. Expulsion$uxkey are effected
either at the unilateral initiative of the Greeklaurities, at the border with
Turkey, or in the framework of the readmission agrent between Greece
and Turkey. It has been established that severdleopeople thus expelled
were then sent back to Afghanistan by the Turkigih@rities without their
applications for asylum being considered.
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193. Several reports highlight the serious riskedbulementas soon as
the decision is taken to reject the asylum appboatbecause an appeal to
the Conseil d'Etahas no automatic suspensive effect.

5. Letter of the UNHCR of 2 April 2009

194. On 2 April 2009 the UNHCR sent a letter te Belgian Minister
of Migration and Asylum Policy criticising the deiencies in the asylum
procedure and the conditions of reception of asyseekers in Greece and
recommending the suspension of transfers to Gréecepy was sent to the
Aliens Office. The letter read as follows (extracts

“The UNHCR is aware that the Court, in its decisionK.R.S. v. the United
Kingdom... recently decided that the transfer of an asybeeker to Greece did not
present a risk ofefoulementfor the purposes of Article 3 of the Convention.
However, the Court did not give judgment on commpi@ by Greece with its
obligations under international law on refugeespémticular, the Court said nothing
about whether the conditions of reception of asykeakers were in conformity with
regional and international standards of human sightbtection, or whether asylum
seekers had access to fair consideration of tisgium applications, or even whether
refugees were effectively able to exercise thegjhtd under the Geneva Convention.
The UNHCR believes that this is still not the cése.

195. It concluded:

“For the above reasons the UNHCR maintains itssassent of the Greek asylum
system and the recommendations formulated in #ipa of April 2008, namely that
Governments should refrain from transferring asylseekers to Greece and take
responsibility for examining the corresponding asylapplications themselves, in
keeping with Article 3 § 2 of the Dublin Regulatidn

VI. INTERNATIONAL DOCUMENTS DESCRIBING THE SITUATON
IN AFGHANISTAN

196. Afghanistan has been embroiled in an armedlicosince 1979.
The present situation is based on the civil wat@34-2001, during which
the Mujahidin (the veterans of the anti-Soviet resistance, manyhmse
leaders now hold public office) fought the Talibaovement, and fall-out
from the attacks of 11 September 2001 in the Uritiades.

197. According to the UNHCR (“Guidelines for asseg the
international protection needs of Afghan asylunkee®’, July 2009, which
replaced those of December 2007), the situatiolfghanistan can be
described as an intensifying armed conflict accaoresh by serious and
widespread targeted human rights violations. TheeeBoment and their
international allies are pitted against groups rmdurgents including the
Taliban, the Hezb-e Eslami and Al-Qaeda. A com@enay of legal and
illegal armed groups and organised criminal groalgse play an important
role in the conflict. Despite efforts at reform,ghfanistan is still faced with
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widespread corruption, lack of due process andheffiective administration

of justice. Human rights violations are rarely agied or remedied by the
justice system and impunity continues to be peweasihe progressive

strengthening of religious conservatism has pressthie Government and
Parliament into curtailing fundamental rights areefioms.

198. In the above-mentioned document, the UNHCR #laat most of
the fighting is still in the south and south-easteart of the country. In the
south the provinces of Helmand and Kandahar, Talgteongholds, are the
scene of fierce fighting. The conflict raging iretsouthern, south-eastern
and eastern regions has displaced the populationcansed numerous
civilian casualties.

199. There is more and more evidence that thelpemplementing or
thought to be implementing government projects thiednon-governmental
organisations or civil firms actually working oratight to be working with
the international forces in Afghanistan face a véigh risk of being
targeted by anti-government factions.

200. As to the possibilities of internal relocatithe UNHCR points out
that no region of Afghanistan is safe and that aenme were to be found,
it might not be accessible as many of the main saadAfghanistan are
dangerous.

201. In Kabul the situation has deteriorated. igygconomic emigration
IS putting increasing pressure on the employmenketaand on resources
such as infrastructure, land and drinking watele $iuation is exacerbated
by persistent drought, with the resultant spreadvafer-related diseases.
Endemic unemployment and under-employment limit ynaeople's ability
to cater for their basic needs.

202. The UNHCR generally considers internal relioceas a reasonable
alternative solution when protection can be prodidethe relocation area
by the person's family in the broad sense, themmanity or their tribe.
However, these forms of protection are limited égions where family or
tribal links exist. Even in such situations casechge analysis is necessary,
as traditional social bonds in the country havenb@ern away by thirty
years of war, mass displacement of refugees angrtveing rural exodus.

203. Bearing in mind the recommendations containdédese directives,
the Belgian body responsible for examining asylurppliaations
(the CGRSP, see paragraph 131 above) stated ibradfg 2010 document
entitled “the Office of the Cimmissioner General Refugees and Stateless
Persons Policy on Afghan Asylum Seekers” that ti@ynted protection to a
large number of Afghan asylum seekers from pawityl dangerous
regions.
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THE LAW

204. In the circumstances of the case the Condsfit appropriate to
proceed by first examining the applicant's compfaimgainst Greece and
then his complaints against Belgium.

I. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTI®I BY
GREECE BECAUSE OF THE CONDITIONS OF THE APPLICANT'S
DETENTION

205. The applicant alleged that the conditionkisfdetention at Athens
international airport amounted to inhuman and ddigratreatment within
the meaning of Article 3 of the Convention, whieads:

“No one shall be subjected to torture or to inhunmandegrading treatment or
punishment.”

A. The parties' submissions

1. The applicant

206. The applicant complained about both peridatetention — the first
one, from 15 to 18 June 2009, following his arrigtlAthens international
airport, and the second one, from 1 to 7 AugusB2@fllowing his arrest at
the airport. He submitted that the conditions dedgon at the centre next
to Athens international airport were so appallihgttthey had amounted to
inhuman and degrading treatment. The applicantritbesthis conditions of
detention as follows: he had been locked in a smalin with twenty other
people, had had access to the toilets only atidweadion of the guards, had
not been allowed out into the open air, had beeangvery little to eat and
had had to sleep on a dirty mattress or on the Hawor. He further
complained that during his second period of detentie had been beaten
by the guards.

2. The Greek Government

207. The Government disputed that the applicaigtgs under Article 3
had been violated during his detention. The apptid@ad adduced no
evidence that he had suffered inhuman or degradagment.

208. In contrast with the description given by thpplicant, the
Government described the holding centre as a s$yitafuipped short-stay
accommodation centre specially designed for asyteekers, where they
were adequately fed.

209. In their observations in reply to the quastiposed by the Court
during the hearing before the Grand Chamber, theefdmnent gave more
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detailed information about the layout and facisitief the centre. It had a
section reserved for asylum seekers, comprisingethooms, ten beds and
two toilets. The asylum seekers shared a commom reath people
awaiting expulsion, where there was a public tebeygh and a water
fountain. The applicant had been held there in 2089 pending receipt of
his pink card.

210. The Government stated that in August 200@gmicant had been
held in a section of the centre separate from tkaerved for asylum
seekers, designed for aliens who had committedinaimal offence. The
persons concerned had an area of 110 m2, contammmegrooms and two
toilets. There was also a public telephone andtanfauntain.

211. Lastly, the Government stressed the shostibur of the periods of
detention and the circumstances of the second henbich had resulted
not from the applicant's asylum application butnfreghe crime he had
committed in attempting to leave Greece with falseuments.

B. Observations of the European Commissioner for biman Rights
and the Office of the United Nations High Commissioer for
Refugees, intervening as third parties

212. The Commissioner stated that he had beenmiefib byMédecins
sans Frontieres — Greedasee paragraph 166 above) of the conditions of
detention in the centre next to the airport.

213. The UNHCR had visited the centre in May 2@t@l found the
conditions of detention there unacceptable, withifresh air, no possibility
of taking a walk in the open air and no toiletsha cells.

C. The Court's assessment

1. Admissibility

214. The Court considers that the applicant's ¢aims under Article 3
of the Convention concerning the conditions ofdegention in Greece raise
complex issues of law and fact, the determinatibrwbich requires an
examination of the merits.

215. It follows that this part of the applicatiaa not manifestly
ill-founded within the meaning of Article 35 8§ 3 thfe Convention. Nor is it
inadmissible on any other grounds. It must theeetir declared admissible.
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2. Merits

(a) Recapitulation of general principles

216. The Court reiterates that the confinemerdliehs, accompanied
by suitable safeguards for the persons conceraetceptable only in order
to enable States to prevent unlawful immigrationilevltomplying with
their international obligations, in particular undéhe 1951 Geneva
Convention relating to the Status of Refugees ardEuropean Convention
on Human Rights. States' legitimate concern totfalincreasingly frequent
attempts to circumvent immigration restrictions moet deprive asylum
seekers of the protection afforded by these comwent(seeAmuur v.
France 25 June 1996, § 4Beports of Judgments and Decisidi@96-I11).

217. Where the Court is called upon to examinecthr@ormity of the
manner and method of the execution of the measiihetiae provisions of
the Convention, it must look at the particular aitons of the persons
concerned (se®iad and Idiab v. Belgiumnos. 29787/03 and 29810/03,
§ 100, ECHR 2008-... (extracts)).

218. The States must have particular regard tdaclart3 of the
Convention, which enshrines one of the most fundaahtevalues of
democratic societies and prohibits in absolute $etonture and inhuman or
degrading treatment or punishment irrespectivéhefdircumstances and of
the victim's conduct (see, among other authoritiegita v. Italy [GC],
no. 26772/95, § 119, ECHR 2000-1V).

219. The Court has held on numerous occasiongdhiatl within the
scope of Article 3 the ill-treatment must attaimaimum level of severity.
The assessment of this minimum is relative; it delseon all the
circumstances of the case, such as the duratiaieotreatment and its
physical or mental effects and, in some instanttessex, age and state of
health of the victim (see, for exampl&dta v. PolandGC], no. 30210/96,
§ 91, ECHR 2000-Xl).

220. The Court considers treatment to be “inhumamien it was
“premeditated, was applied for hours at a stretuth @aused either actual
bodily injury or intense physical or mental suffeyi.

Treatment is considered to be “degrading” wheruihtiates or debases
an individual, showing a lack of respect for, omuiishing, his or her
human dignity, or arouses feelings of fear, angoisiferiority capable of
breaking an individual's moral and physical resista (bid., § 92, and
Pretty v. the United Kingdommo. 2346/02, § 52, ECHR 2002-111). It may
suffice that the victim is humiliated in his or hewn eyes, even if not in the
eyes of others (see, among other authoriligser v. the United Kingdom
25 April 1978, 8§ 32, Series A no. 26). Lastly, alilgh the question whether
the purpose of the treatment was to humiliate bade the victim is a factor
to be taken into account, the absence of any suaipope cannot
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conclusively rule out a finding of violation of Acte 3 (seePeers v.
Greece no. 28524/95, § 74, ECHR 2001-III).

221. Article 3 of the Convention requires the &téb ensure that
detention conditions are compatible with respechiaman dignity, that the
manner and method of the execution of the measaread subject the
detainees to distress or hardship of an intensitgeding the unavoidable
level of suffering inherent in detention and tlgaven the practical demands
of imprisonment, their health and well-being areeqehtely secured
(see, for exampléudta, cited above, § 94).

222. The Court has held that confining an asylueeker to a
prefabricated cabin for two months without allowihgn outdoors or to
make a telephone call, and with no clean sheetsirsuficient hygiene
products, amounted to degrading treatment withenntieaning of Article 3
of the Convention (sees.D. v. Greece no. 53541/07, 8849 to 54,
11 June 2009). Similarly, a period of detentionspf days, in a confined
space, with no possibility of taking a walk, ncsl#ie area, sleeping on dirty
mattresses and with no free access to a toilatasaeptable with respect to
Article 3 (bid., 8 51). The detention of an asylum seeker foedhmonths
on police premises pending the application of amiatstrative measure,
with no access to any recreational activities anthout proper meals has
also been considered as degrading treatment Tsdesh v. Greece
no. 8256/07, 88 38 to 44, 26 November 2009). Lagilg Court has found
that the detention of an applicant, who was alsasytum seeker, for three
months in an overcrowded place in appalling coodgi of hygiene and
cleanliness, with no leisure or catering facilifiedere the dilapidated state
of repair of the sanitary facilities rendered theirtually unusable and
where the detainees slept in extremely filthy amdwded conditions
amounted to degrading treatment prohibited by Aati8 (seeA.A. v.
Greeceno. 12186/08, 88 57 to 65, 22 July 2010).

(b) Application in the present case

223. The Court notes first of all that the Statdsch form the external
borders of the European Union are currently expeig considerable
difficulties in coping with the increasing influxf anigrants and asylum
seekers. The situation is exacerbated by the gensf asylum seekers by
other Member States in application of the Dublin giation
(see paragraphs 65-82 above). The Court does derestimate the burden
and pressure this situation places on the Statesecoed, which are all the
greater in the present context of economic crisis. particularly aware of
the difficulties involved in the reception of migita and asylum seekers on
their arrival at major international airports anél the disproportionate
number of asylum seekers when compared to the itigaaf some of these
States. However, having regard to the absoluteachar of Article 3, that
cannot absolve a State of its obligations unddrghavision.
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224. That being so, the Court does not acceparipement of the Greek
Government that it should take these difficult enstances into account
when examining the applicant's complaints undeickrS.

225. The Court deems it necessary to take intooumtc the
circumstances of the applicant's placement in dieteand the fact that in
spite of what the Greek Government suggest, thécapp did not, on the
face of it, have the profile of an “illegal immigd. On the contrary,
following the agreement on 4 June 2009 to takegsghaf the applicant, the
Greek authorities were aware of the applicant'stideand of the fact that
he was a potential asylum seeker. In spite of thatwas immediately
placed in detention, without any explanation bejngn.

226. The Court notes that according to variousnspby international
bodies and non-governmental organisations (seayzgoia 160 above), the
systematic placement of asylum seekers in detentithout informing
them of the reasons for their detention is a widssg practice of the Greek
authorities.

227. The Court also takes into consideration th@ieant's allegations
that he was subjected to brutality and insultshgydolice during his second
period of detention. It observes that these allegatare not supported by
any documentation such as a medical certificatetlait is not possible to
establish with certainty exactly what happenedh® applicant. However,
the Court is once again obliged to note that thaliegnt's allegations are
consistent with numerous accounts collected fromtnegises by
international organisations (see paragraph 160gbdtwnotes, in particular,
that following its visit to the holding centre netd Athens international
airport in 2007, the European Committee for thev@m&éon of Torture
reported cases of ill-treatment at the hands ateadlfficers (see paragraph
163 above).

228. The Court notes that the parties disagreatahe sectors in which
the applicant was held. The Government submit tleatvas held in two
different sectors and that the difference betwéen facilities in the two
sectors should be taken into account. The applicamtthe other hand,
claims that he was held in exactly the same camditiduring both periods
of detention. The Court notes that the assignmedetainees to one sector
or another does not follow any strict pattern iraghice but may vary
depending on the number of detainees in each séser paragraph 165
above). It is possible, therefore, that the applicgas detained twice in the
same sector. The Court concludes that there iseed ffor it to take into
account the distinction made by the Governmenta@ngoint.

229. It is important to note that the applicaatl®gations concerning
living conditions in the holding centre are suppdrby similar findings by
the CPT (see paragraph 163 above), the UNHCR (seagm@ph 213
above), Amnesty International arldédecins sans Frontieres — Greece
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(paragraphs 165 and 166 above) and are not ekplaisputed by the
Government.

230. The Court notes that, according to the figdinmade by
organisations that visited the holding centre nexhe airport, the sector for
asylum seekers was rarely unlocked and the detin&e no access to the
water fountain outside and were obliged to drinkewdrom the toilets. In
the sector for arrested persons, there were 14&inges in a 110 sq. m
space. In a number of cells there was only onef@aefburteen to seventeen
people. There were not enough mattresses and aemwhlkletainees were
sleeping on the bare floor. There was insufficiam for all the detainees
to lie down and sleep at the same time. Becausleeobvercrowding, there
was a lack of sufficient ventilation and the cellere unbearably hot.
Detainees' access to the toilets was severelyatestrand they complained
that the police would not let them out into thermors. The police admitted
that the detainees had to urinate in plastic otileich they emptied when
they were allowed to use the toilets. It was obseénn all sectors that there
was no soap or toilet paper, that sanitary andrdtudities were dirty, that
the sanitary facilities had no doors and the detsnwere deprived of
outdoor exercise.

231. The Court reiterates that it has already idensd that such
conditions, which are found in other detention pesiin Greece, amounted
to degrading treatment within the meaning of Adi@ of the Convention
(see paragraph 222 above). In reaching that caoalui took into account
the fact that the applicants were asylum seekers.

232. The Court sees no reason to depart from dbatlusion on the
basis of the Greek Government's argument that #gs when the
applicant was kept in detention were brief. It dnesregard the duration of
the two periods of detention imposed on the apptieafour days in June
2009 and a week in August 2009 — as being insicamti. In the present case
the Court must take into account that the applidaging an asylum seeker,
was particularly vulnerable because of everythirg Had been through
during his migration and the traumatic experieniceswas likely to have
endured previously.

233. On the contrary, in the light of the avaialhformation on the
conditions at the holding centre near Athens atygbe Court considers that
the conditions of detention experienced by theiappt were unacceptable.
It considers that, taken together, the feelingrbiteariness and the feeling
of inferiority and anxiety often associated withas well as the profound
effect such conditions of detention indubitably éan a person's dignity,
constitute degrading treatment contrary to Artiglef the Convention. In
addition, the applicant's distress was accentudtgdthe vulnerability
inherent in his situation as an asylum seeker.

234. There has therefore been a violation of Aticof the Convention.
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II. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTON
BY GREECE BECAUSE OF THE APPLICANT'S LIVING
CONDITIONS

235. The applicant alleged that the state of ext¢r@overty in which he
had lived since he arrived in Greece amounted horman and degrading
treatment within the meaning of Article 3, citecbab.

A. The parties' submissions

1. The applicant

236. The applicant complained that the Greek aiitb® had given him
no information about possible accommodation and tiade nothing to
provide him with any means of subsistence evenghdhey were aware of
the precarious situation of asylum seekers in ggrend of his case in
particular. He submitted that he had been givennfamation brochure
about the asylum procedure and that he had toldutieorities several times
that he was homeless. This was demonstrated, hmeitsedd, by the words
“no known place of residence” that appeared onnthfication issued to
him on 18 June 2009.

237. The applicant pointed out that steps had lakaen to find him
accommodation only after he had informed the poplme 18 December
2009, that his case was pending before the Coersuthmitted that he had
presented himself at the police headquarters a aunfliimes in December
and early January 2010 and waited for hours to fotl whether any
accommodation had been found. As no accommodatasnewer offered he
had, eventually, given up.

238. With no means of subsistence, he, like mahgroAfghan asylum
seekers, had lived in a park in the middle of Ath&r many months. He
spent his days looking for food. Occasionally heereed material aid from
the local people and the church. He had no acoeasyt sanitary facilities.
At night he lived in permanent fear of being atedtkand robbed. He
submitted that the resulting situation of vulneligbiand material and
psychological deprivation amounted to treatmentreon to Article 3.

239. The applicant considered that his state afdneanxiety and
uncertainty was such that he had no option bueavd Greece and seek
refuge elsewhere.

2. The Greek Government

240. The Government submitted that the situatiowhich the applicant
had found himself after he had been released wagdbult of his own
choices and omissions. The applicant had chosamvést his resources in



JUDGMENT — M.S.S. v. BELGIUM AND GREECE 49

fleeing the country rather than in accommodatioartitermore, he had

waited until 18 December 2009 before declaring beatvas homeless. Had
he followed the instructions in the notification 18 June 2009 and gone to
the Attica police headquarters earlier to let therow he had nowhere to
stay, the authorities could have taken steps thHim accommodation. The
Government pointed out that the words “no knowrcglaf residence” that

appeared on the notification he was given simphamhehat he had not

informed the authorities of his address.

241. Once the authorities had been informed offi@icant's situation,
the necessary steps had been taken and he hadesowidund a place in a
hostel. The authorities had been unable to infane @pplicant of this,
however, as he had left no address where they cooidact him. In
addition, since June 2009 the applicant had hapirk “card” that entitled
him to work, vocational training, accommodation ameédical care, and
which had been renewed twice.

242. The Government argued that in such circursstit was up to the
applicant to come forward and show an interestniproving his lot.
Instead, however, everything he had done in Greeteated that he had no
wish to stay there.

243. In any event the Greek Government submittatto find in favour
of the applicant would be contrary to the provisiafthe Convention, none
of which guaranteed the right to accommodationogpdilitical asylum. To
rule otherwise would open the doors to countlesslai applications from
homeless persons and place an undue positive tbfigan the States in
terms of welfare policy. The Government pointed that the Court itself
had stated that “while it is clearly desirable thaery human being have a
place where he or she can live in dignity and wimnetor she can call home,
there are unfortunately in the Contracting Statasyrpersons who have no
home. Whether the State provides funds to enaldeyeme to have a home
is a matter for political not judicial decisionClhapman v. the United
Kingdom[GC], no. 27238/95, § 99, ECHR 2001-1).

B. Observations of the European Commissioner for biman Rights,
the Office of the United Nations High Commissionefor Refugees,
the Aire Centre and Amnesty International, intervening as third
parties

244. The Commissioner pointed out that in comparisith the number
of asylum applications lodged in Greece each ytharcountry's reception
capacity — which in February 2010 he said amoutdedleven reception
centres with a total of 741 places — was cleabyfficient. He said that the
material situation of asylum seekers was very diffiand mentioned the
makeshift camp at Patras which, until July 2009 haused around 3,000
people, mainly Iragis and Afghans, in unacceptatdaditions from the



50 JUDGMENT — M.S.S. v. BELGIUM AND GREECE

point of view of housing and hygiene standards.ifuhis visit in February

2010 he noted that in spite of the announcemenerbgdhe Government in
2008, construction work on a centre capable of imgu$,000 people had
not yet started. The police authorities in Patad informed him that about
70 % of the Afghans were registered asylum seededsholders of “pink

cards”. He also referred to the case of three Aigha the region of Patras
who had been in Greece for two years, living irdbaard shelters with no
help from the Greek State. Only the local Red Chass offered them food
and care.

245. The UNHCR shared the same concern. Accotdintata for 2009,
there were twelve reception centres in Greece witbtal capacity of 865
places. An adult male asylum seeker had virtuadlychance at all of being
offered a place in a reception centre. Many livadpublic spaces or
abandoned houses or shared the exorbitant costaxma with no support
from the State. According to a survey carried gatnf February to April
2010, all the “Dublin” asylum seekers questionedenveomeless. At the
hearing the UNHCR emphasised how difficult it wasghin access to the
Attica police headquarters — making it virtuallypassible to comply with
the deadlines set by the authorities — becausénefnumber of people
waiting and the arbitrary selection made by theiggcstaff at the entrance
to the building.

246. According to the Aire Centre and Amnestyeinational, the
situation in Greece today is that asylum seekezsdaprived not only of
material support from the authorities but alsohef tight to provide for their
own needs. The extreme poverty thus produced shoelldonsidered as
treatment contrary to Article 3 of the Conventian, keeping with the
Court's case-law in cases concerning situatiormowérty brought about by
the unlawful action of the State.

C. The Court's assessment

1. Admissibility

247. The Court considers that the applicant's ¢aims under Article 3
of the Convention because of his living conditiom&reece raise complex
issues of law and fact, the determination of whietjuires an examination
of the merits.

248. It follows that this part of the applicatiaa not manifestly
ill-founded within the meaning of Article 35 § 3 thfe Convention. Nor is it
inadmissible on any other grounds. It must theeetr declared admissible.
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2. Merits

249. The Court has already reiterated the gepeiradiples found in the
case-law on Article 3 of the Convention and apjbliean the instant case
(see paragraphs 216-222 above). It also consiti@escessary to point out
that Article 3 cannot be interpreted as obliging High Contracting Parties
to provide everyone within their jurisdiction with home (se€hapman
cited above, 8§ 99). Nor does Article 3 entail aeyeral obligation to give
refugees financial assistance to enable them totmaia certain standard
of living (seeMuslim v. Turkeyno. 53566/99, § 85, 26 April 2005).

250. The Court is of the opinion, however, thaawis at issue in the
instant case cannot be considered in those termgelin the above-cited
Mislim case (88 83 and 84), the obligation to pidevaccommodation and
decent material conditions to impoverished asyleeksrs has now entered
into positive law and the Greek authorities arerlabto comply with their
own legislation, which transposes Community lawmaly Directive
2003/9 laying down minimum standards for the reioepdf asylum seekers
in the Member States (“the Reception Directive’ee paragraph 84 above).
What the applicant holds against the Greek autberin this case is that,
because of their deliberate actions or omissidnsas been impossible in
practice for him to avail himself of these rightelgrovide for his essential
needs.

251. The Court attaches considerable importancehéo applicant's
status as an asylum seeker and, as such, a merhkerparticularly
underprivileged and vulnerable population group rired of special
protection (seemutatis mutandisOrsus and Others v. Croati§GC],
no. 15766/03, 8§ 147, ECHR 2010-...). It notes tkistence of a broad
consensus at the international and European leralerning this need for
special protection, as evidenced by the Geneva &tion, the remit and
the activities of the UNHCR and the standards s#tio the European
Union Reception Directive.

252. That said, the Court must determine whetlsguation of extreme
material poverty can raise an issue under Article 3

253. The Court reiterates that it has not exclutlled possibility that
the responsibility of the State may be engagedduAdticle 3] in respect of
treatment where an applicant, who was wholly depehdn State support,
found herself faced with official indifference in situation of serious
deprivation or want incompatible with human dighitfsee Budina v.
Russiadec., no. 45603/05, ECHR 20089...).

254. It observes that the situation in which tippleant has found
himself is particularly serious. He allegedly spernths living in a state of
the most extreme poverty, unable to cater for histnibasic needs: food,
hygiene and a place to live. Added to that wasetlhex-present fear of being
attacked and robbed and the total lack of anyihkeld of his situation
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improving. It was to escape from that situationnsfecurity and of material
and psychological want that he tried several titbdsave Greece.

255. The Court notes in the observations of theropean
Commissioner for Human Rights and the UNHCR, ad ain the reports
of non-governmental organisations (see paragraph difove) that the
situation described by the applicant exists on rgelascale and is the
everyday lot of a large number of asylum seeketh tie same profile as
that of the applicant. For this reason the Cowss® reason to question the
truth of the applicant's allegations.

256. The Greek Government argue that the applisargsponsible for
his situation, that the authorities acted with dille diligence and that he
should have done more to improve his situation.

257. The parties disagree as to whether the amliwas issued with
the information brochure for asylum seekers. ThawrCtails to see the
relevance of this, however, as the brochure dodsstaie that asylum
seekers can tell the police they are homeless,does it contain any
information about accommodation. As to the notifma the applicant
received informing him of the obligation to go tbet Attica police
headquarters to register his address (see paragfaphove), in the Court's
opinion its wording is ambiguous and cannot reaSlynbe considered as
sufficient information. It concludes that the appht was not duly informed
at any time of the possibilities of accommodatioat twere available to him,
assuming that there were any.

258. In any event the Court does not see how ultedties could have
failed to notice or to assume that the applicard a@meless in Greece. The
Government themselves acknowledge that there arer finan 1,000 places
in reception centres to accommodate tens of thalssahasylum seekers.
The Court also notes that, according to the UNHIER, a well-known fact
that at the present time an adult male asylum sdevirtually no chance
of getting a place in a reception centre and tbeb@ing to a survey carried
out from February to April 2010, all the Dublin &sy seekers questioned
by the UNHCR were homeless. Like the applicangrgd number of them
live in parks or disused buildings (see paragrdi®s 244 and 242 above).

259. Although the Court cannot verify the accura€ythe applicant's
claim that he informed the Greek authorities of hnelessness several
times prior to December 2009, the above data caiugrthe capacity of
Greece's reception centres considerably reduce wviegght of the
Government's argument that the applicant's inactias the cause of his
situation. In any event, given the particular state insecurity and
vulnerability in which asylum seekers are knownlite in Greece, the
Court considers that the Greek authorities shoatdsimply have waited for
the applicant to take the initiative of turningttee police headquarters to
provide for his essential needs.
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260. The fact that a place in a reception cenare &pparently been
found in the meantime does not change the appkcaittiation since the
authorities have not found any way of informing hoh this fact. The
situation is all the more disturbing in that thigormation was already
referred to in the Government's observations subdhito the Court
on 1 February 2010, and the Government informedsitaed Chamber that
the authorities had seen the applicant on 21 J0A@ 2nd handed him a
summons without, however, informing him that accaydation had been
found.

261. The Court also fails to see how having a peukl could have been
of any practical use whatsoever to the applicahe law does provide for
asylum seekers who have been issued with pink ¢artdave access to the
job market, which would have enabled the applidantry to solve his
problems and provide for his basic needs. Herenag@wever, the reports
consulted reveal that in practice access to tharjatket is so riddled with
administrative obstacles that this cannot be cenettla realistic alternative
(see paragraphs 160 and 172 above). In additioaghkcant had personal
difficulties due to his lack of command of the Gedanguage, the lack of
any support network and the generally unfavourabtmomic climate.

262. Lastly, the Court notes that the situatiandpplicant complains of
has lasted since his transfer to Greece in Jun®.203 linked to his status
as an asylum seeker and to the fact that his asgjyptication has not yet
been examined by the Greek authorities. In othedsydhe Court is of the
opinion that, had they examined the applicant'duasyrequest promptly,
the Greek authorities could have substantiallyalted his suffering.

263. In the light of the above and in view of titdigations incumbent
on the Greek authorities under the European RexepDirective
(see paragraph 84 above), the Court considerstiteaGreek authorities
have not had due regard to the applicant's vuliléya#is an asylum seeker
and must be held responsible, because of theitiamador the situation in
which he has found himself for several monthsnlivin the street, with no
resources or access to sanitary facilities, anchowit any means of
providing for his essential needs. The Court caersidhat the applicant has
been the victim of humiliating treatment showindaek of respect for his
dignity and that this situation has, without dowbtused in him feelings of
fear, anguish or inferiority capable of inducingsgeration. It considers that
such living conditions, combined with the prolongaatcertainty in which
he has remained and the total lack of any prospetthis situation
improving, have attained the level of severity rieegh to fall within the
scope of Article 3 of the Convention.

264. It follows that, through the fault of the laoitities, the applicant has
found himself in a situation incompatible with Afg 3 of the Convention.
Accordingly, there has been a violation of thatysmn.
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[ll. ALLEGED VIOLATION BY GREECE OF ARTICLE 13 TAKEN IN
CONJUNCTION WITH ARTICLES 2 AND 3 OF THE
CONVENTION BECAUSE OF THE SHORTCOMINGS IN THE
ASYLUM PROCEDURE

265. The applicant complained that he had no #ffecemedy in Greek
law in respect of his complaints under Articles rid &3, in violation of
Article 13 of the Convention, which reads as folow

Article 13

“Everyone whose rights and freedoms as set fortthi;n Convention are violated
shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actinginféicial capacity.”

266. He alleged that the shortcomings in the asydwcedure in Greece
were such that he faced the risk refoulementto his country of origin
without any real examination of the merits of h&/lam application, in
violation of Article 3, cited above, and of Articl2 of the Convention,
which reads:

Avrticle 2

“1. Everyone's right to life shall be protectedlaw. No one shall be deprived of his
life intentionally save in the execution of a sew® of a court following his
conviction of a crime for which this penalty is pided by law.

A. The parties' submissions

1. The applicant

267. The applicant submitted that he had fled Afgstan after escaping
an attempt on his life by the Taliban in reprisal iis having worked as an
interpreter for the international air force troopased in Kabul. Since
arriving in Europe he had had contacts with membétss family back in
Afghanistan, who strongly advised him not to conmnk because the
insecurity and the threat of reprisals had growadiy worse.

268. The applicant wanted his fears to be examameblhad applied for
asylum in Greece for that purpose. He had no cenfid in the functioning
of the asylum procedure, however.

269. Firstly, he complained about the practicadtables he had faced.
For example, he alleged that he had never beem give information
brochure about the asylum procedure at the aifpdrhad merely been told
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that he had to go to the Attica police headquatterggister his address. He
had not done so because he had had no addresgidtereHe had been
convinced that having an address was a conditiothéoprocedure to be set
in motion. He had subsequently presented himselfyain, at the police

headquarters on several occasions, where he hatbhaait for hours, so

far without any prospect of his situation beingiied.

270. Secondly, the applicant believed that he éschped being sent
back to his own country only because of the intemeasure indicated by
the Court to the Greek Government. Apart from thadtection”, he had no
guarantee at this stage that his asylum procedorddwfollow its course.
Even if it did, the procedure offered no guararibes the merits of his fears
would be seriously examined by the Greek autharitide argued that he
did not have the wherewithal to pay for a lawyeesvices, that there was
no provision for legal aid at this stage, thattfinstance interviews were
known to be superficial, that he would not havedpportunity to lodge an
appeal with a body competent to examine the mefitsis fears, that an
appeal to the Supreme Administrative Court did aotomatically have
suspensive effect and that the procedure was ahlgrmme. According to
him, the almost non-existent record of cases wtier&reek authorities had
granted international protection of any kind whatgr at first instance or
on appeal showed how ineffective the procedure was.

2. The Greek Government

271. The Government submitted that the applicawl ot suffered the
consequences of the alleged shortcomings in thkirasprocedure and
could therefore not be considered as a victim fog purposes of the
Convention.

272. The applicant's attitude had to be taken adcount: he had, in
breach of the legislation, failed to cooperate vitie authorities and had
shown no interest in the smooth functioning of pinecedure. By failing to
report to the Attica police headquarters in Jun@926e had failed to
comply with the formalities for initiating the predure and had not taken
the opportunity to inform the police that he had aduress, so that they
could notify him of any progress through anothearutel. Furthermore, he
had assumed different identities and attemptedawd Greece while hiding
from the authorities the fact that he had appleedasylum there.

273. The Government considered that the Greek oati#s had
followed the statutory procedure in spite of th@legant's negligence and
the errors of his ways. They argued in particufat this was illustrated by
the fact that the applicant was still in Greece had not been deported in
spite of the situation he had brought upon himbglftrying to leave the
country in August 2009.

274. In the alternative, the Government allegedt tthe applicant's
complaints were unfounded. They maintained thaelciegislation was in
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conformity with Community and international law asylum, including the
non-refoulemenprinciple. Greek law provided for the examinatiointhe
merits of asylum applications with regard to Aeil2 and 3 of the
Convention. Asylum seekers had access to the ssrnatan interpreter at
every step of the proceedings.

275. The Government confirmed that the applicaapplication for
asylum had not yet been examined by the Greek ati#isobut assured the
Court that it would be, with due regard for thenslards mentioned above.

276. In conformity with Article 13 of the Conveoti, unsuccessful
asylum seekers could apply for judicial review tbet Supreme
Administrative Court. According to the Governmesuch an appeal was an
effective safety net that offered the guaranteestburt had requested in its
Bryan v. the United Kingdofudgment (22 November 1995, § 47, Series A
no. 335-A). They produced various judgments in Whibe Supreme
Administrative Court had set aside decisions rejgcasylum applications
because the authorities had failed to take int@wauiccertain documents
that referred, for example, to a risk of persecutitn any event, the
Government pointed out that providing asylum seekdnose applications
had been rejected at first instance with an appeahe merits was not a
requirement of the Convention.

277. According to the Government, complaints comog possible
malfunctions of the legal aid system should nottéleen into account
because Article 6 did not apply to asylum procesluhe the same manner,
any procedural delays before the Supreme Adminiggr&ourt fell within
the scope of Article 6 of the Convention and cotierefore not be
examined by the Court in the present case.

278. Moreover, as long as the asylum procedure hatl been
completed, asylum seekers ran no risk of beingmetuto their country of
origin and could, if necessary, ask the SupremeiAtnative Court to stay
the execution of an expulsion order issued follgxandecision rejecting the
asylum application, which would have the effect suispending the
enforcement of the measure. The Government prowsaedral judgments
in support of that affirmation.

279. The Government averred in their oral obsewmat before the
Grand Chamber that even in the present circumssaiheeapplicant ran no
risk of expulsion to Afghanistan at any time as pudicy at the moment
was not to send anyone back to that country byefofbe forced returns by
charter flight that had taken place in 2009 coneériakistani nationals
who had not applied for asylum in Greece. The dtighans who had been
sent back to Afghanistan — 468 in 2009 and 2960002— had been sent
back on a voluntary basis as part of the progranfimenced by the
European Return Fund. Nor was there any dangeheofapplicant being
sent to Turkey because, as he had been transfiexr€ideece by another
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European Union Member State, he did not fall witkine scope of the
readmission agreement concluded between GreecEuakely.

280. In their oral observations before the GrantlarGber, the
Government further relied on the fact that the @mppkt had not kept the
appointment of 21 June 2010 for an initial intewien 2 July 2010, when
that interview would have been an opportunity fon o explain his fears
to the Greek authorities in the event of his rettwn Afghanistan. It
followed, according to the Government, that notyohhd the applicant
shown no interest in the asylum procedure, but d ot exhausted the
remedies under Greek law regarding his fears oibkation of Articles 2
and 3 of the Convention.

B. Observations of the European Commissioner for biman Rights,
the Office of the United Nations High Commissionefor Refugees,
the Aire Centre, Amnesty International and the Greek Helsinki
Monitor, intervening as third parties

281. The Commissioner, the UNHCR, the Aire Centhannesty
International and GHM were all of the opinion thlaé current legislation
and practice in Greece in asylum matters were notanformity with
international and European human rights protectgiandards. They
deplored the lack of adequate information, or inded any proper
information at all about the asylum procedure, Itk of suitably trained
staff to receive and process asylum applicatioms,poor quality of first-
instance decisions owing to structural weaknesséste lack of procedural
guarantees, in particular access to legal aid andnterpreter and the
ineffectiveness as a remedy of an appeal to theewg Administrative
Court because of the excessively long time it tdblk, fact that it had no
automatic suspensive effect and the difficulty btaining legal aid. They
emphasised that “Dublin” asylum seekers were faweth the same
obstacles in practice as other asylum seekers.

282. The Commissioner and the UNHCR expresseduserconcern
about the continuing practice by the Greek autleriof forced returns to
Turkey, be they collective or individual. The cagbey had identified
concerned both persons arriving for the first timmed those already
registered as asylum seekers.

C. The Court's assessment

1. Admissibility

283. The Greek Government submitted that the egpiiwas not a
victim within the meaning of Article 34 of the Caemtion because he alone
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was to blame for the situation, at the origin o homplaint, in which he
found himself and he had not suffered the consempgenof any
shortcomings in the procedure. The Government éurtdrgued that the
applicant had not gone to the first interview & Attica police headquarters
on 2 July 2010 and had not given the Greek autbsré chance to examine
the merits of his allegations. This meant that lae Inot exhausted the
domestic remedies and the Government invited thetGo declare this part
of the application inadmissible and reject it parsiuto Article 35 88 1 and
4 of the Convention.

284. The Court notes that the questions raisedhby Government's
preliminary objections are closely bound up wittogé it will have to
consider when examining the complaints under Agtid3 of the
Convention taken in conjunction with Articles 2 aBd because of the
deficiencies of the asylum procedure in GreeceyTst®uld therefore be
examined together with the merits of those comgdain

285. Moreover, the Court considers that this prtthe application
raises complex issues of law and fact which cateotietermined without
an examination of the merits. It follows that itnst manifestly ill-founded
within the meaning of Article 35 8§ 3(a) of the Cemtion. Nor is it
inadmissible on any other grounds. It must theeefir declared admissible.

2. Merits

(a) Recapitulation of general principles

286. In cases concerning the expulsion of asyleekers the Court has
explained that it does not itself examine the dcaisglum applications or
verify how the States honour their obligations undée Geneva
Convention. Its main concern is whether effectiveargntees exist that
protect the applicant against arbitraeyjoulementbe it direct or indirect, to
the country from which he or she has fled (see,rmmather authorities,
T.l. v. the United Kingdon{dec. no. 43844/98, ECHR 2000-11l), and
Muslim, cited above, 88 72 to 76).

287. By virtue of Article 1 (which provides: “TheEigh Contracting
Parties shall secure to everyone within their giason the rights and
freedoms defined in Section | of this Convention'the primary
responsibility for implementing and enforcing theaganteed rights and
freedoms is laid on the national authorities. Thechmery of complaint to
the Court is thus subsidiary to national systenfisgeerding human rights.
This subsidiary character is articulated in Artscl&3 and 35 § 1 of the
Convention (seeKudfa v. Poland[GC], no. 30210/96, § 152, ECHR
2000-X1).
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288. As the Court has held on many occasions,clarti3 of the
Convention guarantees the availability at natioleskel of a remedy to
enforce the substance of the Convention rights fesetloms in whatever
form they may happen to be secured in the domkgal order. The effect
of Article 13 is thus to require the provision oflamestic remedy to deal
with the substance of an “arguable complaint” urther Convention and to
grant appropriate relief. The scope of the ConimgcStates' obligations
under Article 13 varies depending on the naturéhefapplicant's complaint;
however, the remedy required by Article 13 mustddéective” in practice
as well as in law (se€udla cited above, § 157).

289. The “effectiveness” of a “remedy” within theeaning of Article 13
does not depend on the certainty of a favourableoote for the applicant.
Nor does the “authority” referred to in that progrs necessarily have to be
a judicial authority; but if it is not, its poweesd the guarantees which it
affords are relevant in determining whether theagyrbefore it is effective.
Also, even if a single remedy does not by itseltirely satisfy the
requirements of Article 13, the aggregate of remegirovided for under
domestic law may do so (s€gebremedhin [Gaberamadhien] v. France
no. 25389/05, § 53, ECHR 2007-V § 53).

290. In order to be effective, the remedy requlvgdirticle 13 must be
available in practice as well as in law, in parcuin the sense that its
exercise must not be unjustifiably hindered by dbts or omissions of the
authorities of the respondent State (s€akici v. Turkey [GC],
no. 23657/94, § 112, ECHR 1999-1V).

291. Article 13 requires the provision of a doreesgmedy allowing the
competent national authority both to deal with shiestance of the relevant
Convention complaint and to grant appropriate fei#though Contracting
States are afforded some discretion as to the mamneéhich they conform
to their obligations under this provision (skari v. Turkeyno. 40035/98,
8§ 48, ECHR 2000-VIII).

292. Particular attention should be paid to theedmess of the remedial
action itself, it not being excluded that the add#gqunature of the remedy
can be undermined by its excessive duration (®eean v. Ireland
no. 50389/99, § 57, ECHR 2003-X).

293. Lastly, in view of the importance which theut attaches to
Article 3 of the Convention and the irreversibléura of the damage which
may result if the risk of torture or ill-treatmennaterialises, the
effectiveness of a remedy within the meaning ofiodet 13 imperatively
requires close scrutiny by a national authoritye@bamayev and Others v.
Georgia and Russjano. 36378/02, § 448, ECHR 2005-11l), independent
and rigorous scrutiny of any claim that there esigbstantial grounds for
fearing a real risk of treatment contrary to Aeid (seelabari, cited above,
8§ 50), as well as a particularly prompt responsge Bati and Others v.
Turkey nos. 33097/96 and 57834/00, § 136, ECHR 2004ektrécts)); it
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also requires that the person concerned should &@ass to a remedy with
automatic suspensive effect (36enka v. Belgiumno. 51564/99, §§ 81-83,
ECHR 2002-I, andsebremedhin [Gaberamadhienjited above, 8§ 66).

(b) Application in the present case

294. In order to determine whether Article 13 @&pto the present case,
the Court must ascertain whether the applicantargnably assert that his
removal to Afghanistan would infringe Article 2 dkrticle 3 of the
Convention.

295. It notes that, when lodging his applicatibe applicant produced,
in support of his fears concerning Afghanistan, iespof certificates
showing that he had worked as an interpreter (seagpaph 31 above). It
also has access to general information about theerdu situation in
Afghanistan and to the Guidelines for Assessingnternational Protection
Needs of Asylum-Seekers from Afghanistan publishgdhe UNHCR and
regularly updated (see paragraphs 197-202 above).

296. For the Court, this information ima facie evidence that the
situation in Afghanistan has posed and continuepdse a widespread
problem of insecurity and that the applicant befotwa category of persons
particularly exposed to reprisals at the handdefanti-government forces
because of the work he did as an interpreter fernternational air forces.
It further notes that the gravity of the situationAfghanistan and the risks
that exist there are not disputed by the partiesti®@ contrary, the Greek
Government have stated that their current policynas to send asylum
seekers back to that country by force preciselyabse of the high-risk
situation there.

297. The Court concludes from this that the applichas an arguable
claim under Article 2 or Article 3 of the Conventio

298. This does not mean that in the present ¢es€ourt must rule on
whether there would be a violation of those praisiif the applicant were
returned. It is in the first place for the Greekthauities, who have
responsibility for asylum matters, themselves tansixie the applicant's
request and the documents produced by him andsasessks to which he
would be exposed in Afghanistan. The Court's pnn@mcern is whether
effective guarantees exist in the present casedieqt the applicant against
arbitrary removal directly or indirectly back tcslgountry of origin.

299. The Court notes that Greek legislation, baseommunity law
standards in terms of asylum procedure, containsimber of guarantees
designed to protect asylum seekers from removad tmathe countries from
which they have fled without any examination of therits of their fears
(see paragraphs 99-121 above). It notes the Gowsrrsnassurances that
the applicant's application for asylum will be exaed in conformity with
the law.
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300. The Court observes, however, that for a nundfeyears the
UNHCR and the European Commissioner for Human Rigig well as
many international non-governmental organisationaveh revealed
repeatedly and consistently that Greece's legisiat not being applied in
practice and that the asylum procedure is markedugi major structural
deficiencies that asylum seekers have very lithance of having their
applications and their complaints under the Coriwargeriously examined
by the Greek authorities, and that in the absefh@n @ffective remedy, at
the end of the day they are not protected agamsirary removal back to
their countries of origin (see paragraphs 160 af811195 above).

301. The Court notes, firstly, the shortcomingsaatess to the asylum
procedure and in the examination of applicationsr fasylum
(see paragraphs 173-188 above): insufficient in&diom for asylum seekers
about the procedures to be followed, difficult ascéo the Attica police
headquarters, no reliable system of communicatetwéen the authorities
and the asylum seekers, shortage of interpretetdaak of training of the
staff responsible for conducting the individualeiviews, lack of legal aid
effectively depriving the asylum seekers of legalircsel, and excessively
lengthy delays in receiving a decision. These soonings affect asylum
seekers arriving in Greece for the first time adl we those sent back there
in application of the Dublin Regulation.

302. The Court is also concerned about the firgliof the different
surveys carried out by the UNHCR, which show thamost all
first-instance decisions are negative and drafte@ istereotyped manner
without any details of the reasons for the decwsidneing given (see
paragraph 184 above). In addition, the watchdog ptdyed by the refugee
advisory committees at second instance has beeovezirand the UNHCR
no longer plays a part in the asylum procedure jfseagraphs 114 and 189
above).

303. The Government maintained that whatever @efotes there might
be in the asylum procedure, they had not affedtedapplicant's particular
situation.

304. The Court notes in this connection that ghglieant claims not to
have received any information about the procedioré® followed. Without
wishing to question the Government's good faithceoning the principle of
an information brochure being made available at dhport, the Court
attaches more weight to the applicant's versiomlisz it is corroborated by
a very large number of accounts collected from othgénesses by the
Commissioner, the UNHCR and various non-governnhemiganisations.
In the Court's opinion, the lack of access to imfation concerning the
procedures to be followed is clearly a major olstac accessing those
procedures.
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305. The Government also criticised the applidantnot setting the
procedure in motion by going to the Attica policeabquarters within the
time-limit prescribed in the notification.

306. On this point the Court notes firstly thag three-day time-limit the
applicant was given was a very short one consigenow difficult it is to
gain access to the police headquarters concerned.

307. Also, it must be said that the applicant femgrom the only one to
have misinterpreted the notice and that many aseekers do not go to
the police headquarters because they have no addrdsclare.

308. Moreover, even if the applicant did receive tinformation
brochure, the Court shares his view that the gextery ambiguous as to the
purpose of the convocation (see paragraph 112 abané that nowhere is
it stated that asylum seekers can inform the Afpickice headquarters that
they have no address in Greece, so that informatgonbe sent to them
through another channel.

309. In such conditions the Court considers that Government can
scarcely rely on the applicant's failure to complih this formality and that
they should have proposed a reliable means of conuating with the
applicant so that he could follow the proceduredftely.

310. Next, the Court notes that the parties aghaé¢ the applicant's
asylum request has not yet been examined by thekG@ughorities.

311. According to the Government, this situatiomliie at present to the
fact that the applicant did not keep the appointnen2 July 2010 to be
interviewed by the refugee advisory committee. Government have not
explained the impact of that missed appointmentthen progress of the
domestic proceedings. Be that as it may, the agmimformed the Court,
through his counsel, that the convocation had lgresn to him in Greek
when he renewed his pink card, and that the imntggprhad made no
mention of any date for an interview. Although mota position to verify
the truth of the matter, the Court again attachememweight to the
applicant's version, which reflects the seriousk la¢ information and
communication affecting asylum seekers.

312. In such conditions the Court does not shaeXovernment's view
that the applicant, by his own actions, failed teeghe domestic authorities
an opportunity to examine the merits of his comykiand that he has not
been affected by the deficiencies in the asyluncgulare.

313. The Court concludes that to date the Greekoaties have not
taken any steps to communicate with the applicameached any decision
in his case, offering him no real and adequate dppity to defend his
application for asylum. What is more, the Couketanote of the extremely
low rate of asylum or subsidiary protection grarnibgdhe Greek authorities
compared with other European Union member States (saragraphs
125-126 above). The importance to be attached dtissts varies, of
course, according to the circumstances, but inGbert's view they tend
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here to strengthen the applicant's argument comgeins loss of faith in
the asylum procedure.

314. The Court is not convinced by the Greek Gowent's
explanations concerning the policy of returns tglfnistan organised on a
voluntary basis. It cannot ignore the fact thacéa returns by Greece to
high-risk countries have regularly been denouncegdthe third-party
interveners and several of the reports consultetthéyCourt (see paragraphs
160, 192 and 282).

315. Of at least equal concern to the Court ageridks ofrefoulement
the applicant faces in practice before any decigdaken on the merits of
his case. The applicant did escape expulsion inusiug009, by application
of PD no. 90/2008 (see paragraphs 43-48 and 120eabblowever, he
claimed that he had barely escaped a second attentpe police to deport
him to Turkey. The fact that in both cases the iappt had been trying to
leave Greece cannot be held against him when exagrtine conduct of the
Greek authorities with regard to the Convention when the applicant was
attempting to find a solution to a situation theu@aconsiders contrary to
Article 3 (see paragraphs 263 and 264 above).

316. The Court must next examine whether, as theefBment alleged,
an application to the Supreme Administrative Cdarrtjudicial review of a
possible rejection of the applicant's request §ytian may be considered as
a safety net protecting him against arbitnafpulement

317. The Court begins by observing that, as there@Gwnent have
alleged, although such an application for judicieaiew of a decision
rejecting an asylum application has no automatspsnsive effect, lodging
an appeal against an expulsion order issued fatigwine rejection of an
application for asylum does automatically susparfdreement of the order.

318. However, the Court reiterates that the adméissof a remedy in
practice is decisive when assessing its effectisen€he Court has already
noted that the Greek authorities have taken no sstep ensure
communication between the competent authoritiesthadapplicant. That
fact, combined with the malfunctions in the noation procedure in respect
of “persons of no known address” reported by theopeian Commissioner
for Human Rights and the UNHCR (see paragraph 1®%e), makes it
very uncertain whether the applicant will be abléeiarn the outcome of his
asylum application in time to react within the mrésed time-limit.

319. In addition, although the applicant cleadgis the wherewithal to
pay a lawyer, he has received no information comngr access to
organisations which offer legal advice and guidaredded to that is the
shortage of lawyers on the list drawn up for th@aleaid system
(see paragraphs 191 and 281 above), which rernuesg/stem ineffective in
practice. Contrary to the Government's submissitims, Court considers
that this situation may also be an obstacle hindgesaccess to the remedy
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and falls within the scope of Article 13, partialjawhere asylum seekers
are concerned.

320. Lastly, the Court cannot consider, as the e@uwent have
suggested, that the length of the proceedings é&ettie Supreme
Administrative Court is irrelevant for the purpos#sArticle 13. The Court
has already stressed the importance of swift adtmoicases concerning
ill-treatment by State agents (see paragraph 2%8ejb In addition it
considers that such swift action is all the moreeseary where, as in the
present case, the person concerned has lodged @atoihunder Article 3
in the event of his deportation, has no procedguarantee that the merits
of his complaint will be given serious consideratiat first instance,
statistically has virtually no chance of being ofi@ any form of protection
and lives in a state of precariousness that thet®as found to be contrary
to Article 3. It accordingly considers that theammhation supplied by the
European Commissioner for Human Rights concerning length of
proceedings (see paragraph 190 above), which ther@Gment have not
contradicted, is evidence that an appeal to therébug Administrative
Court does not offset the lack of guarantees sadimg the examination of
asylum applications on the merits.

(c) Conclusion

321. In the light of the above, the preliminaryjemtions raised by the
Greek Government (see paragraph 283 above) caenatdepted and the
Court finds that there has been a violation of @etil3 of the Convention
taken in conjunction with Article 3 because of thediciencies in the Greek
authorities' examination of the applicant's asyliaguest and the risk he
faces of being returned directly or indirectly is hountry of origin without
any serious examination of the merits of his asyapplication and without
having access to an effective remedy.

322. In view of that finding and of the circumstas of the case, the
Court considers that there is no need for it tongra the applicant's
complaints lodged under Article 13 taken in conjiorcwith Article 2.

IV. ALLEGED VIOLATION OF ARTICLES 2 AND 3 OF THE
CONVENTION BY BELGIUM FOR EXPOSING THE APPLICANT
TO THE RISKS ARISING FROM THE DEFICIENCIES IN THE
ASYLUM PROCEDURE IN GREECE

323. The applicant alleged that by sending himGteece under the
Dublin Regulation when they were aware of the deficies in the asylum
procedure in Greece and had not assessed the gisfichd, the Belgian
authorities had failed in their obligations undertidles 2 and 3 of the
Convention, cited above.
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A. The parties' submissions

1. The applicant

324. The applicant submitted that at the time ©f @xpulsion the
Belgian authorities had known that the asylum pdoce in Greece was so
deficient that his application for asylum had détthance of being seriously
examined by the Greek authorities and that therg avask of him being
sent back to his country of origin. In additiontb@ numerous international
reports already published at the time of his expalshis lawyer had clearly
explained the situation regarding the systematiolation of the
fundamental rights of asylum seekers in Greecehaddedone this in support
of the appeal lodged with the Aliens Appeals Boand29 May 2009 and
also in the appeal lodged with the Indictments Gbemof the Brussels
Court of Appeal on 10 June 2009. The applicantidensd that the Belgian
authorities' argument that he could not claim teehbeen a victim of the
deficiencies in the Greek asylum system before ngnto Belgium was
irrelevant. In addition to the fact that formal pfoof this could not be
adducedin abstractoand before the risk had materialised, the Belgian
authorities should have taken the general situaitidm account and not
taken the risk of sending him back.

325. In the applicant's opinion, in keeping withat had been learnt
from the case ofT.l. (dec., cited above) the application of the Dublin
Regulation did not dispense the Belgian authorities) verifying whether
sufficient guarantees againgfoulementexisted in Greece, with regard to
the deficiencies in the procedure or the policy difect or indirect
refoulementto Afghanistan. Without such guarantees and invvié the
evidence adduced by the applicant, the Belgian cauibs themselves
should have verified the risk the applicant faaedhis country of origin, in
accordance with Articles 2 and 3 of the Conventiond with the Court's
case-law (in particular the caseMA. v. the United Kingdoypmo. 25904/07,
17 July 2008). In this case, however, the Belgiavé&enment had taken no
precautions before deporting him. On the contrérg, decision to deport
him had been taken solely on the basis of the prpsan — by virtue of the
tacit acceptance provided for in the Dublin Redafat— that the Greek
authorities would honour their obligations, with@my individual guarantee
concerning the applicant. The applicant saw thia agstematic practice of
the Belgian authorities, who had always refused @rdinued to refuse to
apply the sovereignty clause in the Dublin Regatatand not transfer
people to Greece.

2. The Belgian Government

326. The Government submitted that in applicatmin the Dublin
Regulation Belgium was not responsible for exangnihe applicant's
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request for asylum, and it was therefore not thegk to examine the
applicant's fears for his life and his physicalesgfin Afghanistan. The
Dublin Regulation had been drawn up with due redardhe principle of
non-refoulementenshrined in the Geneva Convention, for fundantenta
rights and for the principle that the Member Statese safe countries. Only
in exceptional circumstances, on a case-by-cases,bdid Belgium avalil
itself of the derogation from these principles pded for in Article 3 § 2 of
the Regulation, and only where the person conceshedied convincingly
that he was at risk of being subjected to torturénbuman or degrading
treatment within the meaning of Article 3. Indeddat approach was
consistent with the Court's case-law, which reqliteere to be a link
between the general situation complained of andagi@icant's individual
situation (as in the cases &ultanj cited above,Thampibillai v. the
Netherlands no. 61350/00, 17 February 2004, ard v. Russia
no. 20113/07, 4 December 2008).

327. The Belgian Government did not know in exactivhat
circumstances the sovereignty clause was used, castatistics were
provided by the Aliens Office, and when use was eénaflit no reasons
were given for the decisions. However, in ordestiow that they did apply
the sovereignty clause when the situation so reduithe Government
produced ten cases where transfers to the couasponsible had been
suspended for reasons related, by deduction, tedkereignty clause. In
half of those cases Poland was the country resplentsir the applications,
in two cases it was Greece and in the other casegafy and France. In
seven cases the reason given was the presencefamhily member in
Belgium; in two, the person's health problems; tedlast case concerned a
minor. In the applicant's case Belgium had hadeasaon to apply the clause
and no information showing that he had personadgrba victim in Greece
of treatment prohibited by Article 3. On the comrahe had not told the
Aliens Office that he had abandoned his asylumieabn or informed it
of his complaints against Greece. Indeed, the Gtmatf had not considered
it necessary to indicate an interim measure toBélgian Government to
suspend the applicant's transfer.

328. However, the Government pointed out thatdider to leave the
country had been issued based on the assurandadéhegdplicant would not
be sent back to Afghanistan without the merits isf domplaints having
been examined by the Greek authorities. Conceragogss to the asylum
procedure and the course of that procedure, thee@ment relied on the
assurances given by the Greek authorities that kel finally accepted
responsibility, and on the general information eam¢d in the summary
document drawn up by the Greek authorities antienobservations Greece
had submitted to the Court in other pending casks.Belgian authorities
had noted, based on that information, that if a@nalvent through with an
asylum application in Greece, the merits of theliappon would be
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examined on an individual basis, the asylum seekald be assisted by a
lawyer and an interpreter would be present at evsetage of the
proceedings. Remedies also existed, including gealpto the Supreme
Administrative Court. Accordingly, although awaref ¢he possible
deficiencies of the asylum system in Greece, theeGonent submitted that
they had been sufficiently convinced of the effdBieece was making to
comply with Community law and its obligations irrrtes of human rights,
including its procedural obligations.

329. As to the risk ofefoulemento Afghanistan, the Government had
also taken into account the assurances Greeceivedtge Court irK.R.S.
v. the United Kingdom(dec. cited above) and the possibility for the
applicant, once in Greece, to lodge an applicatiath the Court and, if
necessary, a request for the application of Ruled8Bthe strength of these
assurances, the Government considered that theeapfs transfer had not
been in violation of Article 3.

B. Observations of the Governments of the Netherlads and the
United Kingdom, and of the Office of the United Naibns High
Commissioner for Refugees, the Aire Centre and Amrsty
International and the Greek Helsinki Monitor, intervening as
third parties

330. According to the Government of the Nethertaniddid not follow
from the possible deficiencies in the Greek asykystem that the legal
protection afforded to asylum seekers in Greece geserally illusory,
much less that the Member States should refram transferring people to
Greece because in so doing they would be violafntcle 3 of the
Convention. It was for the Commission and the Graethorities, with the
logistical support of the other Member States, aotdfor the Court, to work
towards bringing the Greek system into line withn@ounity standards.
The Government of the Netherlands therefore corsi¢hat they were
fully assuming their responsibilities by making esuthrough an official at
their embassy in Athens, that any asylum seekewssfierred would be
directed to the asylum services at the internatiamport. In keeping with
the Court's decision iK.R.S. (cited above), it was to be assumed that
Greece would honour its international obligationd &hat transferees would
be able to appeal to the domestic courts and subsdy, if necessary, to
the Court. To reason otherwise would be tantamdondenying the
principle of inter-State confidence on which thebu system was based,
blocking the application of the Regulation by iintermeasures, and
questioning the balanced, nuanced approach thet ®awr adopted, for
example in its judgment in the caseBdsphorus Hava Yollari Turizm ve
Ticaret AnonimSirketi v. Ireland[GC] (no. 45036/98, ECHR 2005 VI), in
assessing the responsibility of the States whenapplied Community law.
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331. The Government of the United Kingdom empleakithat the
Dublin Regulation afforded a fundamental advantagespeeding up the
examination of applications, so that the persomeemed did not have time
to develop undue social and cultural ties in aéStahat being so, it should
be borne in mind that calling to account under deti 3 the State
responsible for the asylum application prior to ttamsfer, as in the present
case, was bound to slow down the whole processndoéhe Government
of the United Kingdom were convinced that such clamgs, which were
understandable in cases of expulsion to a State booind by the
Convention, should be avoided when the State ressiplenfor handling the
asylum application was a party to the Conventionsuich cases, as the
Court had found iK.R.S.decision (cited above), the normal interpretation
of the Convention would mean the interested pariedging their
complaints with the courts in the State responsible processing the
asylum application and subsequently, perhaps, éoCthurt. According to
the United Kingdom Government, this did not absotlie transferring
States of their responsibility for potential viatats of the Convention, but
it meant that their responsibility could be engagewly in wholly
exceptional circumstances where it was demonstrétatl the persons
concerned would not have access to the Court irSthge responsible for
dealing with the asylum application. No such cirstances were present in
the instant case, however.

332. In the opinion of the UNHCR, as they had adse stated in their
report published in April 2008, asylum seekers $thawot be transferred
when, as in the present case, there was evideatehi State responsible
for processing the asylum application effected dfews to high-risk
countries, that the persons concerned encountdrsgtdabes in their access
to asylum procedures, to the effective examinatibtheir applications and
to an effective remedy, and where the conditiongoéption could result in
a violation of Article 3 of the Convention. Not tisferring asylum seekers
in these conditions was provided for in the Dulbtiegulation itself and was
fully in conformity with Article 33 of the Genevad@vention and with the
Convention. The UNHCR stressed that this was ribearetical possibility
and that, unlike in Belgium, the courts in cert&tates had suspended
transfers to Greece for the above-mentioned reasorany event, as the
Court had clearly stated in the case Tof. (dec. cited above), each
Contracting State remained responsible under thavé&uion for not
exposing people to treatment contrary to Articléh®ugh the automatic
application of the Dublin system.

333. The Aire Centre and Amnesty Internationalstdered that in its
present form, without a clause on the suspensiomaoffers to countries
unable to honour their international obligations daylum matters, the
Dublin Regulation exposed asylum seekers to a oskefoulementin
breach of the Convention and the Geneva Conveniibey pointed out
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considerable disparities in the way European Unl@mber States applied
the Regulation and the domestic courts assessedatfelness of the

transfers when it came to evaluating the risk aflation of fundamental

rights, in particular when the State responsibledealing with the asylum

application had not properly transposed the othem@unity measures
relating to asylum. The Aire Centre and Amnesteinational considered
that States which transferred asylum seekers leadshare of responsibility
in the way the receiving States treated them, ifasas they could prevent
human rights violations by availing themselvesta sovereignty clause in
the Regulation. The possibility for the Europeamf@ussion to take action
against the receiving State for failure to hondsrabligations was not, in
their opinion, an effective remedy against the atioin of the asylum

seekers' fundamental rights. Nor were they condnas the CJEU had not
pronounced itself on the lawfulness of Dublin tfans when they could

lead to such violations, of the efficacy of thelpnénary question procedure
introduced by the Treaty of Lisbon.

334. GHM pointed out that at the time of the agoiit's expulsion there
had already been a substantial number of documeattesting to the
deficiencies in the asylum procedure, the conditiom which asylum
seekers were received and the risk of direct oifreotl refoulementto
Turkey. GHM considered that the Belgian authorittesild not have been
unaware of this, particularly as the same documéais been used in
internal procedures to order the suspension ofsteas to Greece.
According to GHM, the documents concerned, paidylthose of the
UNHCR, should make it possible to reverse the Ceoytesumption in
K.R.S.(dec. cited above) that Greece fulfilled its intronal obligations in
asylum matters.

C. The Court's assessment

1. Admissibility

335. The Belgian Government criticised the applickor not having
correctly used the procedure for applying for & sthexecution under the
extremely urgent procedure, not having lodged gmeabpwith the Aliens
Appeals Board to have the order to leave the cgusét aside and not
having lodged an administrative appeal on pointsaaf with the Consell
d'Etat They accordingly submitted that he had not extemuthe domestic
remedies and invited the Court to declare this mdrthe application
inadmissible and reject it pursuant to Article 3§ & and 4 of the
Convention.

336. The Court notes that the applicant also camet of not having
had a remedy that met the requirements of Arti@eflthe Convention for
his complaints under Articles 2 and 3, and maimdjrin this context, that
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the remedies in question were not effective witthie meaning of that
provision (see paragraphs 370-377 below). It carsidthat the

Government's objection of non-exhaustion of doroegimedies should be
joined to the merits of the complaints under Adi&B taken in conjunction
with Articles 2 and 3 of the Convention and exardit@gether.

337. That said, the Court considers that this p&rthe application
cannot be rejected for non-exhaustion of domestitedies (see paragraphs
385-396 below) and that it raises complex issuetawf and fact which
cannot be determined without an examination otlegits; it follows that it
iIs not manifestly ill-founded within the meaning Afticle 35 § 3 of the
Convention. Nor is it inadmissible on any otherugrds. It must therefore
be declared admissible.

2. The responsibility of Belgium under the Conwanti

338. The Court notes the reference to Bosphorusjudgment by the
Government of the Netherlands in their observatiodged as third-party
interveners (see paragraph 330 above).

The Court reiterated in that case that the Coneandid not prevent the
Contracting Parties from transferring sovereign @®mo an international
organisation for the purposes of cooperation irtaderfields of activity
(see Bosphorus cited above, 8§ 152). The States nevertheless imema
responsible under the Convention for all actiond amissions of their
bodies under their domestic law or under theirrma@onal legal obligations
(ibid., 8 153). State action taken in compliance witbhslegal obligations
is justified as long as the relevant organisatisnconsidered to protect
fundamental rights in a manner which can be constlat least equivalent
to that for which the Convention provides. HowegefState would be fully
responsible under the Convention for all acts rgllioutside its strict
international legal obligations, notably where Xercised State discretion
(ibid., 88 155-57).

The Court found that the protection of fundamenigits afforded by
Community law was equivalent to that provided by @onvention system
(ibid., 8 165). In reaching that conclusion it attacheght importance to the
role and powers of the ECJ — now the CJEU — imth#éer, considering in
practice that the effectiveness of the substargi@rantees of fundamental
rights depended on the mechanisms of control selace to ensure their
observanceilfid., 8 160). The Court also took care to limit thegse of the
Bosphorugudgment to Community law in the strict sense thattime the
“first pillar” of European Union lawibid., § 72).

339. The Court notes that Article 3 8 2 of the DulRegulation
provides that, by derogation from the general sgeforth in Article 3 8 1,
each Member State may examine an application fguslodged with it
by a third-country national, even if such examioatis not its responsibility
under the criteria laid down in the Regulation. sThs the so-called
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“sovereignty” clause. In such a case the State exoed becomes the
Member State responsible for the purposes of thgulagon and takes on
the obligations associated with that responsibility

340. The Court concludes that, under the Regulatihe Belgian
authorities could have refrained from transferrihg applicant if they had
considered that the receiving country, namely Geea@s not fulfilling its
obligations under the Convention. Consequently, Gloairt considers that
the impugned measure taken by the Belgian autbsrdid not strictly fall
within Belgium's international legal obligations. c@ordingly, the
presumption of equivalent protection does not apphpis case.

3. Merits of the complaints under Articles 2 andf 3he Convention

(a) TheT.l. andK.R.S.decisions

341. In these two cases the Court had the opporttm examine the
effects of the Dublin Convention, then the DubliegRlation with regard to
the Convention.

342. The case &i.l. (dec., cited above) concerned a Sri Lankan ndtiona
who had unsuccessfully sought asylum in Germanyhaadthen submitted
a similar application in the United Kingdom. In &pation of the Dublin
Convention, the United Kingdom had ordered hisdfanto Germany

In its decision the Court considered that indireemoval to an
intermediary country, which was also a ContractiRgrty, left the
responsibility of the transferring State intactddhat State was required, in
accordance with the well-established case-lawtmaeport a person where
substantial grounds had been shown for believirgt thhe person in
question, if expelled, would face a real risk oingesubjected to treatment
contrary to Article 3 in the receiving country.

Furthermore, the Court reiterated that where Stateperated in an area
where there might be implications as to the prateadf fundamental rights,
it would be incompatible with the purpose and obj#cthe Convention if
they were absolved of all responsibilitis-a-visthe Convention in the area
concerned (see, among other authoriti®#sjte and Kennedy v. Germany
[GC], no. 26083/94, § 67, ECHR 1999-I).

When they apply the Dublin Regulation, therefohe, $tates must make
sure that the intermediary country's asylum procedaffords sufficient
guarantees to avoid an asylum seeker being remoedtly or indirectly,
to his country of origin without any evaluationtbg risks he faces from the
standpoint of Article 3 of the Convention.

Although in theT. I. case the Court rejected the argument that the fact
that Germany was a party to the Convention absdlvedJnited Kingdom
from verifying the fate that awaited an asylum szelt was about to
transfer to that country, the fact that the asylpracedure in Germany
apparently complied with the Convention, and intipatar Article 3,
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enabled the Court to reject the allegation that @pplicant's removal to
Germany would make him run a real and seriousafdkeatment contrary
to that Article. The Court considered that thereswm reason in that
particular case to believe that Germany would hiafed to honour its

obligations under Article 3 of the Convention amdtpct the applicant from
removal to Sri Lanka if he submitted credible argabs demonstrating that
he risked ill-treatment in that country.

343. That approach was confirmed and developéleK.R.S.decision
(cited above). The case concerned the transferhbyUnited Kingdom
authorities, in application of the Dublin Regulaticof an Iranian asylum
seeker to Greece, through which country he hadepalsfore arriving in
the United Kingdom in 2006. Relying on Article 3 thle Convention, the
applicant complained of the deficiencies in thelasyprocedure in Greece
and the risk of being sent back to Iran without therits of his asylum
application being examined, as well as the recapteserved for asylum
seekers in Greece.

After having confirmed the applicability of th&.l. case-law to the
Dublin Regulation (see also on this poi&tapleton v. Ireland(dec.),
no. 56588/07, § 30, ECHR 2010-...), the Court abergid that in the
absence of proof to the contrary it must assume@neece complied with
the obligations imposed on it by the Community clirees laying down
minimum standards for asylum procedures and theptemn of asylum
seekers, which had been transposed into Greek dad, that it would
comply with Article 3 of the Convention.

In the Court's opinion, in view of the informatiamailable at the time to
the United Kingdom Government and the Court, it wassible to assume
that Greece was complying with its obligations anod sending anybody
back to Iran, the applicant's country of origin.

Nor was there any reason to believe that persons sk to Greece
under the Dublin Regulation, including those whapplications for asylum
had been rejected by a final decision of the Gieaghorities, had been or
could be prevented from applying to the Court foirgerim measure under
Rule 39 of the Rules of Court.

(b) Application of these principles to the presentase

344. The Court has already stated its opinion thatapplicant could
arguably claim that his removal to Afghanistan vdbulolate Article 2 or
Article 3 of the Convention (see paragraphs 296-&8ve).

345. The Court must therefore now consider whetther Belgian
authorities should have regarded as rebutted #gupiption that the Greek
authorities would respect their international oaligns in asylum matters,
in spite of theK.R.S. case-law, which the Government claimed the
administrative and judicial authorities had wantedollow in the instant
case.
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346. The Court disagrees with the Belgian Goventmeargument that,
because he failed to voice them at his intervidng, Aliens Office had not
been aware of the applicant's fears in the eventi®ftransfer back to
Greece at the time when it issued the order fortbifeave the country.

347. The Court observes first of all that numermorts and materials
have been added to the information available whin it adopted it&.R.S.
decision in 2008. These reports and materials,dbasefield surveys, all
agree as to the practical difficulties involvedhe application of the Dublin
system in Greece, the deficiencies of the asylumcgqmiure and the practice
of direct or indirectefoulemenbn an individual or a collective basis.

348. The authors of these documents are the UNBIZRthe European
Commissioner for Human Rights, international noregamental
organisations like Amnesty International, Human HsgWatch, Pro-Asyl
and the European Council on Refugees and Exiles,nan-governmental
organisations present in Greece such as GreeknkKelsionitor and the
Greek National Commission for Human Rights (seagaph 160 above).
The Court observes that such documents have bedisiped at regular
intervals since 2006 and with greater frequencg0d88 and 2009, and that
most of them had already been published when thalgon order against
the applicant was issued.

349. The Court also attaches critical importaiacthe letter sent by the
UNHCR in April 2009 to the Belgian Minister in clggr of immigration.
The letter, which states that a copy was also beamg to the Aliens Office,
contained an unequivocal plea for the suspensiotraoisfers to Greece
(see paragraphs 194 and 195 above).

350. Added to this is the fact that since Decen#f¥)8 the European
asylum system itself has entered a reform phasdtetdin the light of the
lessons learnt from the application of the textspaeld during the first
phase, the European Commission has made propased at substantially
strengthening the protection of the fundamentditagf asylum seekers and
implementing a temporary suspension of transferdeunthe Dublin
Regulation to avoid asylum seekers being sent liackember States
unable to offer them a sufficient level of proteatiof their fundamental
rights (see paragraphs 77-79 above).

351. Furthermore, the Court notes that the praeedoilowed by the
Aliens Office in application of the Dublin Regulari left no possibility for
the applicant to state the reasons militating agjdms transfer to Greece.
The form the Aliens Office filled in contains nocten for such comments
(see paragraph 130 above).

352. In these conditions the Court considers thatgeneral situation
was known to the Belgian authorities and that thelieant should not be
expected to bear the entire burden of proof. Onctivdrary, it considers it
established that in spite of the few examples opliegtion of the
sovereignty clause produced by the Government,hwimcidentally, do not
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concern Greece, the Aliens Office systematicallypliagd the Dublin
Regulation to transfer people to Greece withoumsch as considering the
possibility of making an exception.

353. The Belgian Government argued that in anyethey had sought
sufficient assurances from the Greek authorities the applicant faced no
risk of treatment contrary to the Convention in €@ In that connection,
the Court observes that the existence of domeatis land accession to
international treaties guaranteeing respect fordénmental rights in
principle are not in themselves sufficient to eesadequate protection
against the risk of ill-treatment where, as in thresent case, reliable
sources have reported practices resorted to oratetk by the authorities
which are manifestly contrary to the principles tife Convention
(see,mutatis mutandisSaadi v. Italy[GC], no. 37201/06, § 147, ECHR
2008-...).

354. The Court is also of the opinion that theladipatic assurances
given by Greece to the Belgian authorities did amount to a sufficient
guarantee. It notes first of all that the agreententake responsibility in
application of the Dublin Regulation was sent by @reek authorities after
the order to leave the country had been issuedttaidhe expulsion order
had therefore been issued solely on the basistatia agreement by the
Greek authorities. Secondly, it notes that the emgent document is worded
in stereotyped terms (see paragraph 24 above) am@ios no guarantee
concerning the applicant in person. No more diditifigmation document
the Belgian Government mentioned, provided by three& authorities,
contain any individual guarantee; it merely refdrre® the applicable
legislation, with no relevant information about #iiation in practice.

355. The Court next rejects the Government's aeguirthat the Court
itself had not considered it necessary to indieatenterim measure under
Rule 39 to suspend the applicant's transfer. ténaies that in cases such as
this, where the applicant's expulsion is immindrtha time when the matter
is brought to the Court's attention, it must take uagent decision. The
measure indicated will be a protective measure wloa no account
prejudges the examination of the application undeicle 34 of the
Convention. At this stage, when an interim measunedicated, it is not for
the Court to analyse the case in depth — and indeat often not have all
the information it needs to do so (sewjtatis mutandisPaladi v. Moldova
[GC], no. 39806/05, 8§ 89, ECHR 2009-...). In thetamt case, moreover,
the letters sent by the Court clearly show thdly faware of the situation in
Greece, it asked the Greek Government to follow dpelicant's case
closely and to keep it informed (see paragraphan@R39, above).

356. The respondent Government, supported by thied-party
intervening Governments, lastly submitted that asyseekers should lodge
applications with the Court only against Greecegrafaving exhausted the
domestic remedies in that country, if necessaryesting interim measures.
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357. While considering that this is in principleetmost normal course
of action under the Convention system, the Couenhdethat its analysis of
the obstacles facing asylum seekers in Greece llestiows that
applications lodged there at this point in time idltesory. The Court notes
that the applicant is represented before it byldinyer who defended him
in Belgium. Considering the number of asylum amgilans pending in
Greece, no conclusions can be drawn from the faat some asylum
seekers have brought cases before the Court ag@resce. In this
connection it also takes into account the very Emaimber of Rule 39
requests for interim measures against Greece lodgessylum seekers in
that country, compared with the number lodged byuas seekers in the
other States.

358. In the light of the foregoing, the Court cdess that at the time of
the applicant's expulsion the Belgian authoritie®w or ought to have
known that he had no guarantee that his asylumicgipin would be
seriously examined by the Greek authorities. THey &ad the means of
refusing to transfer him.

359. The Government argued that the applicant matd sufficiently
individualised, before the Belgian authorities, tis& of having no access to
the asylum procedure and being sent back by thekGaethorities. The
Court considers, however, that it was in fact upht® Belgian authorities,
faced with the situation described above, not myetel assume that the
applicant would be treated in conformity with ther@ention standards but,
on the contrary, to first verify how the Greek arthes applied their
legislation on asylum in practice. Had they dons, tthey would have seen
that the risks the applicant faced were real amlividual enough to fall
within the scope of Article 3. The fact that a ksrgumber of asylum seekers
in Greece find themselves in the same situatiothasapplicant does not
make the risk concerned any less individual where sufficiently real and
probable (seenutatis mutandisSaadj cited above, § 132).

(c) Conclusion

360. Having regard to the above consideratioresQburt finds that the
applicant's transfer by Belgium to Greece gave tisea violation of
Article 3 of the Convention.

361. Having regard to that conclusion and to tineumstances of the
case, the Court finds that there is no need to &earthe applicant's
complaints under Atrticle 2.
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V. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTI®I
BY BELGIUM FOR EXPOSING THE APPLICANT TO
CONDITIONS OF DETENTION AND LIVING CONDITIONS
CONTRARY TO ARTICLE 3

362. The applicant alleged that because of tha&litons of detention
and existence to which asylum seekers were subjecteGreece, by
returning him to that country in application of tBeiblin Regulation the
Belgian authorities had exposed him to treatmeohipited by Article 3 of
the Convention, cited above.

363. The Government disputed that allegation, qssit refused to see a
violation of Article 3 because of the applicantgesion and the ensuing
risk resulting from the deficiencies in the asylpmcedure.

364. The Court considers that the applicant'sgatlens under the
above-cited provision of the Convention raise carpksues of law and
fact which cannot be determined without an exanonabf the merits; it
follows that this part of the application is notmifastly ill-founded within
the meaning of Article 35 § 3 of the Convention.r it inadmissible on
any other grounds. It must therefore be declarediszible.

365. On the merits, the Court reiterates that mteg to its
well-established case-law the expulsion of an asylseeker by a
Contracting State may give rise to an issue unddicl& 3, and hence
engage the responsibility of that State under thenv€ntion, where
substantial grounds have been shown for believingt tthe person
concerned faces a real risk of being subjectedotture or inhuman or
degrading treatment or punishment in the receivaogintry. In such
circumstances, Article 3 implies an obligation tmexpel the individual to
that country (se&oering v. the United Kingdgrjudgment of 7 July 1989,
Series A no. 161, 88 90-9Vjlvarajah and Others v. the United Kingdpm
judgment of 30 October 1991, Series A no. 125, §; HOL.R. v. France
judgment of 29 April 1997, Reports 1997-lll, § 3%abari cited above,
§ 38; Salah Sheekh v. the Netherlands. 1948/04, 8§ 135, ECHR 2007-I
(extracts), no. 1948/04; arighadj cited above, § 152).

366. In the instant case the Court has alreadydothe applicant's
conditions of detention and living conditions in eéBce degrading
(see paragraphs 233, 234, 263 and 264 above)tds tlwat these facts were
well known before the transfer of the applicant amare freely
ascertainable from a wide number of sources (seagmphs 162-164
above). It also wishes to emphasise that it carmeotheld against the
applicant that he did not inform the Belgian admstirstive authorities of the
reasons why he did not wish to be transferred teGg. It has established
that the procedure before the Aliens Office madepravision for such
explanations and that the Belgian authorities applhe Dublin Regulation
systematically (see paragraph 352 above).
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367. Based on these conclusions and on the abligatncumbent on
the States under Article 3 of the Convention imigiof expulsion, the Court
considers that by transferring the applicant toeGeethe Belgian authorities
knowingly exposed him to conditions of detention éiming conditions that
amounted to degrading treatment.

368. That being so, there has been a violatiomAicle 3 of the
Convention.

VI. ALLEGED VIOLATION BY BELGIUM OF ARTICLE 13 TAKEN
IN CONJUNCTION WITH ARTICLES 2 AND 3 OF THE
CONVENTION BECAUSE OF THE LACK OF AN EFFECTIVE
REMEDY AGAINST THE EXPULSION ORDER

369. The applicant maintained that there was nwedy under Belgian
law, as required by Article 13 of the Conventioited above, by which he
could have complained about the alleged violatiohgrticles 2 and 3 of
the Convention.

A. The parties' submissions

1. The applicant

370. The applicant submitted that he had actexveily as possible in
the circumstances in lodging a first applicationdcstay of execution of the
expulsion measure under the extremely urgent ptoeedde had come up
against practical obstacles, however, which hadédred his access to the
urgent procedure.

371. First, he explained that on the day the otddeave the country
was issued, on 19 May 2009, he was taken into dysémd placed in a
closed centre for illegal aliens. Not until fiveydalater, after the long
Ascension Day weekend, had a lawyer been appoiatdds request, by the
Belgian authorities, or had the Belgian Committee Aid to Refugees at
least been able to identify that lawyer to pasg@meral information to him
concerning Dublin asylum seekers. This first lawyeatho was not a
specialist in asylum cases, lodged an applicatmnaf stay of execution
under the extremely urgent procedure after haviad tine file for three
days, which in the applicant's opinion was by n@nsean excessively long
time.

372. Secondly, the case had been scheduled fonieagon only one
hour after the application was lodged, preventing applicant's lawyer,
whose office was 130 km away from the Aliens AppeBbard, from
attending the hearing. According to the applicéid, counsel had had no
practical means of having himself represented mxauvas not the task of
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the permanent assistance service of the “aliensticse of the legal aid
office to replace in an emergency lawyers who cowltdattend a hearing. In
support of this affirmation he adduced a note emitby the president of the
section concerned. The applicant further submitedl as his departure was
not imminent but scheduled for 27 May, his requeght well have been
rejected anyway because there was no urgency.

373. In addition to the practical inaccessibilifythe urgent procedure
in his case, the applicant submitted that in angnewappeals before the
Aliens Appeals Board were not an effective remedpiw the meaning of
Article 13 of the Convention in respect of the regkviolations of Articles 2
and 3 in the event of expulsion. It could therefood be held against him
that he had failed to exhaust that remedy.

374. First, he submitted that at the time of kimoval his request for a
stay of execution had no chance of succeeding beaafuthe constant case-
law of certain divisions of the Aliens Appeals Bdawhich systematically
found that there was no virtually irreparable daendgcause it was to be
presumed that Greece would fulfil its internationdlligations in asylum
matters, and that presumption could not be rebugsseéd on reports on the
general situation in Greece, without the risk tce tpperson being
demonstratedh concreto Only a handful of judgments to the contrary had
been delivered, but in a completely unforeseeabdmnar and with no
explanation of the reasons.

375. In the applicant's opinion this increase hie burden of proof
where the individuals concerned demonstrated thay telonged to a
vulnerable group who were systematically subjeate@reece to treatment
contrary to Article 3 of the Convention made appédalthe Aliens Appeals
Board totally ineffective. Subsequent events haga him right as he had
effectively suffered,in concretg from the very risks of which he had
complained.

376. Subsequently, once his application underekieemely urgent
procedure had been rejected, there had no longar bay point in the
applicant continuing the proceedings on the mastshese would have had
no suspensive effect and could not have preventedemoval. In fact it
was the constant practice of the Aliens Appealsr@da dismiss such
appeals because in such conditions the applicanksnger had any interest
in having the measure set aside. Lastly, evenefAhens Appeals Board
had not declared the case inadmissible on thatngrailne applicant could
not have had the order to leave the country sdedscause of the aforesaid
constant case-law.

377. The applicant added that where administratp@eals on points of
law against judgments of this type were lodged whthConseil d'Etatthe
latter did not question the approach of the Aliekgpeals Board and
considered that the situation raised no issue umdécle 13 of the
Convention.
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2. The Belgian Government

378. The Belgian Government affirmed that the iappt had had
several remedies open to him before the domestistsdhat met the
requirements of Article 13 of the Convention, b had not properly
exhausted them.

379. On the question of the extremely urgent prooe for applying for
a stay of execution the Government pointed outdppeals could be lodged
with the Aliens Appeals Board at any time, withantierruption and with
suspensive effect, and that the Court had confirthedeffectiveness of the
procedure in the case @uraishi v. Belgium(application no. 6130/08,
decision of 12 May 2009). They alleged that theliappt had placed
himself in an urgent situation by appealing to &leens Appeals Board
only a few hours before his departure, when heldesh taken into custody
ten days earlier, under an order to leave the cgurRenalising an
applicant's lack of diligence was a long-standimgcpce of theConseil
d'Etat and was justified by the exceptional nature ef pnocedure, which
reduced the rights of the defence and the invesgiigaof the case to a
minimum. The fact that the flight had not been sktihed until 27 May was
immaterial because, except in the example giventhay applicant, the
constant case-law of the Aliens Appeals Board skiotat deprivation of
liberty sufficed to justify the imminent nature tbie danger.

380. Furthermore there was the fact that, in vaévis urgency, the case
had been scheduled for immediate examination butneohad attended the
hearing, even though the applicant's counsel cdudte asked the
permanent service of the legal aid office in Brisse represent him before
the Aliens Appeals Board.

381. The Government disputed the applicant's aegiirthat his request
for a stay of execution had no chance of succeegiraglucing five of the
Board's judgments from 2008 and 2009 ordering tispension of transfers
to Greece under the extremely urgent procedur@@gitounds that, in view
of the gravity of the applicants’ complaints undérticle 3 of the
Convention, the order to leave the country was pratya facie sufficiently
well-reasoned. According to the Government it wdwags in the
applicants' interest to proceed with their appiare for judicial review so
as to give the Aliens Appeals Board and then @unseil d'Etatan
opportunity to propose a solution and analyse twefdlness of the
impugned measures.

382. The fact that the applicant had been remavékde interim should
not have deterred him from continuing. In suppdrthat affirmation the
Government cited the Aliens Appeals Board's judgmmen 28.233 of 29
May 2009, which had declared an appeal admissibien e¢hough the
applicant had already been transferred. The apjgicavas subsequently
dismissed because there had no longer been amgshiat stake for the
applicant as the application concerned the ordéawe the country and he
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had not demonstratesh concretothat there had been any violation of
Article 3 of the Convention.

383. Concerning the merits, the Government comtnthat, as it did
when determining the existence of irreparable damaigthe suspension
stage, the constant case-law of the Aliens Appigaésd, which was in fact
based on that of the Court, required the applicaotslemonstrate the
concrete risk they faced. However, just as thecaffeness of a remedy
within the meaning of Article 13 did not dependtba certainty of it having
a favourable outcome, the Government submitted tthetprospect of an
unfavourable outcome on the merits should not beomsideration in
evaluating the effectiveness of the remedy.

384. The UNHCR, intervening as a third party, cdeed that the
constant case-law of the Aliens Appeals Board ahé Conseil
d'Etat effectively doomed to failure any application fine suspension or
review of an order to leave the country issuedppliaation of the Dublin
Regulation, as the individuals concerned were wn#éblprovide concrete
proof both that they faced an individual risk ahdttit was impossible for
them to secure protection in the receiving courtryadopting that approach
the Belgian courts automatically relied on the DulRtegulation and failed
to assume their higher obligations under the Cotmenand the
international law on refugees.

B. The Court's assessment

385. The Court has already found that the appfi€agxpulsion to
Greece by the Belgian authorities amounted to atiom of Article 3 of the
Convention (see paragraphs 359 and 360 above)agpleant's complaints
in that regard are therefore “arguable” for thepmses of Article 13.

386. The Court notes first of all that in Belgiw an appeal to the
Aliens Appeals Board to set aside an expulsionroddes not suspend the
enforcement of the order. However, the Governmahted out that a
request for a stay of execution could be lodgedreethe same court “under
the extremely urgent procedure” and that unlike &éxremely urgent
procedure that used to exist before @unseil d'Etatthe procedure before
the Aliens Appeals Board automatically suspendesl ékecution of the
expulsion measure by law until the Board had redehdecision, that is, for
a maximum of seventy-two hours.

387. While agreeing that that is a sign of progreskeeping with the
Conka judgment, cited above (88§ 81-83, confirmed by @&bremedhin
judgment, cited above, 88 66-67), the Court refésathat it is also
established in its case-law (paragraph 293 abdw) any complaint that
expulsion to another country will expose an indidd to treatment
prohibited by Article 3 of the Convention requirekbse and rigorous
scrutiny and that, subject to a certain margin @braciation left to the
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States, conformity with Article 13 requires thag¢ tompetent body must be
able to examine the substance of the complaingéfodd proper reparation.

388. In the Court's view the requirement flowimgnhi Article 13 that
execution of the impugned measure be stayed cdmaonsidered as a
subsidiary measure, that is, without regard beiad to the requirements
concerning the scope of the scrutiny. The contraguld amount to
allowing the States to expel the individual coneernwithout having
examined the complaints under Article 3 as rigolpas possible.

389. However, the extremely urgent procedure |lgadsisely to that
result. The Government themselves explain thatghosedure reduces the
rights of the defence and the examination of treeda a minimum. The
judgments of which the Court is aware (paragrapi dnd 148 above)
confirm that the examination of the complaints unégicle 3 carried out
by certain divisions of the Aliens Appeals Board the time of the
applicant's expulsion was not thorough. They lichiteeir examination to
verifying whether the persons concerned had pratiaoacrete proof of the
irreparable nature of the damage that might rdsuth the alleged potential
violation of Article 3, thereby increasing the bendof proof to such an
extent as to hinder the examination on the mefithe alleged risk of a
violation. Furthermore, even if the individuals cemed did attempt to add
more material to their files along these linesrafiteir interviews with the
Aliens Office, the Aliens Appeals Board did not alyg take that material
into account. The persons concerned were thus mpieydérom establishing
the arguable nature of their complaints under Aat&of the Convention.

390. The Court concludes that the procedure fptyapy for a stay of
execution under the extremely urgent procedure does meet the
requirements of Article 13 of the Convention.

391. The fact that a few judgments, against toe ©®f the established
case-law at the time, have suspended transferseiec& (see paragraph 149
above) does not alter this finding as the suspessigere based not on an
examination of the merits of the risk of a violatiof Article 3 but rather on
the Appeals Board's finding that the Aliens Offlead not given sufficient
reasons for its decisions.

392. The Court further notes that the applicasb alaced several
practical obstacles in exercising the remediegdedin by the Government.
It notes that his request for a stay of executioden the extremely urgent
procedure was rejected on procedural grounds, ryameFailure to appear.
Contrary to what the Government suggest, however,Gourt considers
that in the circumstances of the case, this fawhofbe considered to reveal
a lack of diligence on the applicant's part. lisfao see how his counsel
could possibly have reached the seat of the Alfgmzeals Board in time.
As to the possibility of requesting assistance febonund-the-clock service,
the Court notes in any event that the Governmew Bapplied no proof of
the existence of such a service in practice.
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393. Regarding the usefulness of continuing prdiogs to have the
order to leave the country set aside even afteraghgicant had been
transferred, the Court notes that the only exanple forward by the
Government (see paragraphs 151 and 382) confirmapiplicant's belief
that once the person concerned has been depoedditéms Appeals Board
declares the appeal inadmissible as there is rgetosny point in seeking a
review of the order to leave the country. Whilasittrue that the Aliens
Appeals Board did examine the complaints under chti3 of the
Convention in that judgment, the Court fails to Bees, without its decision
having suspensive effect, the Aliens Appeals Baaydld still offer the
applicant suitable redress even if it had foundbéation of Article 3.

394. In addition, the Court notes that the parappear to agree to
consider that the applicant's appeal had no chahseccess in view of the
constant case-law, mentioned above, of the Alieppeals Board and the
Conseil d'Etat and of the impossibility for the applicant to dmmstrate
in concreto the irreparable nature of the damage done by tlegea
potential violation. The Court reiterates that whihe effectiveness of a
remedy does not depend on the certainty of a falderoutcome for the
applicant, the lack of any prospect of obtainingadate redress raises an
issue under Article 13 (séaudla, cited above, § 157).

395. Lastly, the Court points out that the circtanses of the present
case clearly distinguish it from th@uraishi case relied on by the
Government. In the latter case, which concerns tevéating back to 2006
and proceedings before the Aliens Appeals Board@0id7, that is to say a
few months after the Board began its activities, dbplicants had obtained
the suspension of their expulsion through the waetion of the courts.
What is more, they had not at that stage been lexbehen the Court heard
their case and the case-law of the Aliens Appear@in Dublin cases had
not by then been established.

396. In view of the foregoing, the Court finds ttlhere has been a
violation of Article 13 taken in conjunction withr#icle 3. It follows that
the applicant cannot be faulted for not having prbp exhausted the
domestic remedies and that the Belgian Governmpralsninary objection
of non-exhaustion (see paragraph 335 above) cdamenaliowed.

397. Having regard to that conclusion and to tiheumstances of the
case, the Court considers that there is no neexkamine the applicant's
complaints under Article 13 taken in conjunctiorthwArrticle 2.
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VIl. APPLICATION OF ARTICLES 46 AND 41 OF THE
CONVENTION

A. Article 46 of the Convention

398. Article 46 of the Convention provides:

“1. The High Contracting Parties undertake to alay the final judgment of the
Court in any case to which they are parties.

2. The final judgment of the Court shall be traitted to the Committee of
Ministers, which shall supervise its execution.”

399. Under Article 46 of the Convention the Highn@acting Parties
undertake to abide by the final judgment of the I€outhe cases to which
they are parties, the Committee of Ministers beirggponsible for
supervising the execution of the judgments. Thiamsehat when the Court
finds a violation the respondent State is legathyrid not only to pay the
interested parties the sums awarded in just satisfaunder Article 41, but
also to adopt the necessary general and/or, whapkcable, individual
measures. As the Court's judgments are essentiediaratory in nature, it
is primarily for the State concerned to choosejexilio supervision by the
Committee of Ministers, the means to be used it discharge its legal
obligation under Article 46 of the Convention, piadrd that those means
are compatible with the conclusions contained & @ourt's judgment. In
certain particular situations, however, the Coumynfind it useful to
indicate to the respondent State the type of meadhat might be taken in
order to put an end to the — often systemic — sd@nahat gave rise to the
finding of a violation (see, for exampleQcalan v. Turkey[GC],
no. 46221/99, § 210, ECHR 2005-1V, aRdpov v. Russjano. 26853/04,
§ 263, 13 July 2006). Sometimes the nature of tbkaton found may be
such as to leave no real choice as to the measegesred to remedy it
(seeAssanidzé v. GoorgifGC], no. 71503/01, 8 April 2004, § 198, ECHR
2004-11; Verein gegen Tierfabriken Schweiz (VgT) v. Swaperl(no. 2)
[GC], no. 32772/02, of 30 June 2009, 88 85 andE&3IR 2009-..).

400. In the instant case the Court considers desgary to indicate
some individual measures required for the executdnthe present
judgment in respect of the applicant, without pdege to the general
measures required to prevent other similar viotsion the future
(see,mutatis mutandisBroniowski v. PolandGC], no. 31443/96, § 193,
ECHR 2004-V).

401. The Court has found a violation by GreeceAdicle 3 of the
Convention because of the applicant's living cood# in Greece combined
with the prolonged uncertainty in which he liveddathe lack of any
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prospect of his situation improving (see paragrapB above). It has also
found a violation of Article 13 in conjunction witlrticle 3 of the
Convention because of the shortcomings in the asyitocedure as applied
to the applicant and the risk oéfoulementto Afghanistan without any
serious examination of his asylum application antheut his having had
access to an effective remedy (see paragraph 322nb

402. Having regard to the particular circumstanufethe case and the
urgent need to put a stop to these violations dickes 13 and 3 of the
Convention, the Court considers it incumbent oneGee without delay, to
proceed with an examination of the merits of thpligpnt's asylum request
that meets the requirements of the Convention p@niding the outcome of
that examination, to refrain from deporting the laggmt.

B. Article 41 de la Convention

403. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

1. Non-pecuniary damage

(a) In respect of Greece

404. The applicant claimed 1,000 euros (EUR) imgensation for the
non-pecuniary damage sustained during the two g6 detention.

405. The Greek Government considered this cld#ouinded.

406. The Court has found that the applicant's timmg of detention
violated of Article 3 of the Convention. It considdghat the applicant must
have experienced certain distress which cannotobgensated for by the
Court's findings of violations alone. Having regaaod the nature of the
violations found in the instant case, the Courtstders it equitable to
uphold the applicant's claim and awards him EURQ. @ respect of non-
pecuniary damage.

(b) In respect of Belgium

407. The applicant claimed EUR 31,825 in compeoisafor the
non-pecuniary damage caused on the one hand ldetastion in an open
centre then in a closed centre in Belgium before thansfer to Greece
(EUR 6,925) and on the other hand by the decisibrthe Belgian
authorities to transfer him to Greece (EUR 24,900).



JUDGMENT — M.S.S. v. BELGIUM AND GREECE 85

408. The Belgian Government argued that if the rCaere to find
Belgium liable the applicant could take legal actio the Belgian courts to
obtain compensation for any non-pecuniary damagsezhby his detention.
In any event the Government considered the cldifouinded, the applicant
having failed to demonstrate any fault on the pathe State or to establish
any causal link between the alleged fault and tbe-pecuniary damage
allegedly sustained.

409. The Court reiterates that it can award sumespect of the just
satisfaction provided for in Article 41 where thes$ or damage claimed
have been caused by the violation found, whileState is not required to
pay sums in respect of damage for which it is egponsible (se8aadj
cited above, 8§ 186). In the present case the CG@mstot found a violation
of the Convention because of the applicant's dieterh Belgium prior to
his transfer to Greece. It accordingly rejects gag of the claim.

410. Concerning the alleged damage because dfahsfer to Greece,
the Court has found that the transfer gave rise valation of Article 3 of
the Convention both because it exposed the applitantreatment
prohibited by that provision, in detention and dgrhis stay in Greece, and
because it exposed the applicant to the risks @mién the deficiencies in
the asylum procedure in Greece. It reiteratestti@fact that the applicant
could claim compensation in the Belgian courts du®soblige the Court to
reject the claim as being ill-founded (sBe Wilde, Ooms and Versyp v.
Belgium(Article 50), 10 March 1972, § 16, Series A no).14

411. The Court considers that the applicant muste hexperienced
certain distress for which the Court's findingsvadlations alone cannot
constitute just satisfaction. Having regard to tiegure of the violations
found in the instant case, the Court considergyititable to uphold the
applicant's claim and awards him EUR 24,900 ineéespf non-pecuniary
damage.

2. Costs and expenses

(a) In respect of Greece

412. The applicant claimed the reimbursement efcthst of his defence
before the Court against the Greek Government. Wicg to the list of
fees and expenses submitted by the applicant'selawpe costs and
expenses as at 15 March 2010 totalled EUR 3,458dbas an hourly fee of
EUR 75. The lawyer indicated that he had agreeH thi¢ applicant that the
latter would pay him by instalments based on thevabmentioned hourly
fee if he won the case before the Court.

413. The Greek Government found this claim exegessiand
unsubstantiated.

414. The Court considers it established that thelieant effectively
incurred the costs he claimed in so far as, beicfieat, he entered into a
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legal obligation to pay his legal representative an agreed basis
(see, mutatis mutandis Sanoma Uitgevers B.V. v. the Netherlands
no. 38224/03, 8§ 110, 31 March 2009). Considerisg &hat the costs and
expenses concerned were necessary and reasonablguasmtum, the Court
awards the applicant EUR 3,450.

(b) In respect of Belgium

415. The applicant claimed the reimbursement ®thsts and expenses
before the Belgian courts and before the Court. &pplicant's lawyer
submitted a list of fees and expenses accordingltich the costs and
expenses as at 15 March 2010 totalled EUR 7,688dbas an hourly fee of
EUR 75, EUR 1,605 were claimed for the proceedingf®re the Belgian
courts and EUR 6,075 for the proceedings before @wurt against
Belgium.

416. The Belgian Government invited the Court égect the claim.
They submitted that the applicant was entitled ree flegal aid and to
assistance with legal costs. It had therefore heerecessary for him to
incur any costs. His lawyer could obtain compewosatior any costs
incurred before the Belgian courts and before tharCin conformity with
the provisions of the Judicial Code concerning llegh The Code provided
for a system of reimbursement in the form of “psirdorresponding to the
services provided by the lawyer. In 2010 one pantresponded to
EUR 26.91. The figure had been EUR 23.25 in 200&] Hhese provisions
been complied with the lawyer should already haeenbauthorised to
receive payment for the costs incurred in 2009. Bwernment also
pointed out that under Article 1022 of the Judic@bde concerning
reimbursement of legal costs, the party which thetcase was required to
pay all or part of the legal costs of the othertypain cases where the
proceedings could not be evaluated in monetarydetine sum payable was
determined by the courts. Where legal aid was gdhrdnd the costs
awarded in the proceedings were higher, the Trgaswid recover the sum
paid in legal aid.

417. The applicant's lawyer confirmed that he bhadn appointed by
the Belgian State as a legal aid lawyer, but onlydéfend the applicant
before the first-instance court. For this he watitled to “ten points”. He
said that he had not yet received any paymentegallaid. For the other
proceedings he had agreed with the applicant treapplicant would pay
him by instalments based on the above-mentionedyhtee if he won the
case before the Court. That commitment had beeroured in part.
According to the applicant, there was no dangethefBelgian authorities
paying him too much compensation because the puoakedosts awarded
were deducted from the legal aid payable. It fo#dwthat if the former
exceeded the latter his lawyer would ask the laghbffice to stop the legal
aid and that if the costs and expenses awardedeb@durt were higher than
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the amount awarded in legal aid, his lawyer woelceive nothing in terms
of legal aid.

418. According to the Court's established case-tasts and expenses
will not be awarded under Article 41 unless it stablished that they were
actually and necessarily incurred, and were reddenas to quantum.
Furthermore, legal costs are only recoverable ifas@s they relate to the
violation found (see, among many other authoritBsoma Uitgevers B.V.
v. the Netherland<ited above, 109).

419. The Court first considers the costs and esgemelating to the
proceedings before the domestic courts. It notes the applicant has
submitted no breakdown of the sum claimed in respédhe different
proceedings brought. This prevents it from detemmginprecisely what
amounts correspond to the violations found in tisant case and to what
extent they have been or could be covered by thed Ed. Because of this
lack of clarity (seemutatis mutandigMusiat v. PolandGC], no. 24557/94,
8§ 61, ECHR 1999-11), the Court rejects these claims

420. Turning its attention to the costs and expenscurred in the
proceedings before it against Belgium, the Couterates that it does not
consider itself bound by domestic scales and mestieven if it may take
inspiration from them (seéenema v. the Netherlandw. 35731/97, § 116,
ECHR 2002-X). In any event, for the same reasons asspect of Greece
(see paragraph 414 above), it awards the applidR 6,075.

(c) In respect of Belgium and Greece

421. The applicant lastly claimed the reimbursenwnthe costs and
fees incurred in connection with the hearing betbeeCourt. According to
the list of fees and expenses submitted by theicgls lawyer, they
amounted to EUR 2,550 for the pleadings and threjpgration (at an hourly
rate of EUR 75). Without submitting any receiptg &lso claimed the
reimbursement of EUR 296.74 EUR for his lawyer'avét to and
accommodation in Strasbourg.

422. According to its established case-law, tharCejects the part of
the claim which is not substantiated by the retgiisaceipts.

423. For the remainder, considering it establisttet the costs and
expenses claimed were necessarily incurred and weasonable as to
guantum, it awards the applicant EUR 2,550. Havimegard to the
responsibility for the different violations of tHeéonvention found by the
Court, Belgium and Greece will each pay half ot ghan.

(d) Default interest

424. The Court considers it appropriate that teault interest should
be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.



88 JUDGMENT — M.S.S. v. BELGIUM AND GREECE

FOR THESE REASONS, THE COURT

1. Joins to the meritsby sixteen votes to one, the preliminary objewio
raised by the Greek Government aapctsthem;

2. Declaresadmissible unanimously, the complaint under Article 3 of the
Convention concerning the conditions of the applisadetention in
Greece;

3. Holds unanimously, that there has been a violation BeGe of Article
3 of the Convention because of the applicant's itiong of detention;

4. Declaresadmissible by a majority, the complaint under Article 3 bkt
Convention concerning the applicant's living coioti$ in Greece;

5. Holds by sixteen votes to one, that there has beeolatvan by Greece
of Article 3 of the Convention because of the agit's living
conditions in Greece;

6. Declaresadmissible unanimously, the complaint against Greece under
Article 13 taken in conjunction with Article 3 dii¢ Convention;

7. Holds unanimously, that there has been a violaliprGreeceof Article
13 taken in conjunction with Article 3 of the Comé@n because of the
deficiencies in the asylum procedure followed ie #pplicant's case and
the risk of his expulsion to Afghanistan withoutyaerious examination
of the merits of his asylum application and witha@uy access to an
effective remedy;

8. Holds unanimously, that there is no need to examineagh@icant's
complaints under Article 13 taken in conjunctiorttwArticle 2 of the
Convention;

9. Joins to the meritsunanimously, the preliminary objection raisedthg
Belgian Governmentiejectsit and declaresadmissible unanimously,
the complaints lodged against Belgium;

10. Holds, by sixteen votes to one, that there has beenokatain by
Belgium of Article 3 of the Convention because seynding him back to
Greece, the Belgian authorities exposed the apytliarisks linked to
the deficiencies in the asylum procedure in thateSt
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11. Holds, unanimously, that there is no need to examineagh@icant's
complaints under Article 2 of the Convention;

12. Holds, by fifteen votes to two, that there has been @ation by
Belgium of Article 3 of the Convention because seynding him back to
Greece, the Belgian authorities exposed the apytlitta detention and
living conditions in that State that were in breahhat Article;

13. Holds, unanimously, that there has been a violation eygiBm of
Article 13 taken in conjunction with Article 3 dii¢ Convention;

14. Holds, unanimously, that there is no need to examineagh@icant's
complaints under Article 13 taken in conjunctiorttwArticle 2 of the
Convention;

15. Holds unanimously,
(a) that the Greek State is to pay the applicaithin three months, the
following amounts,
() EUR 1,000 (one thousand euros) in respect af-pecuniary
damage, plus any tax that may be chargeable;
(i) EUR 4,725 (four thousand seven hundred anéntyfive
euros) in respect of costs and expenses, plusanthat may be
chargeable to the applicant;
(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onathmve amounts at a
rate equal to the marginal lending rate of the Beam Central Bank
during the default period plus three percentagatppi

16. Holds,
(a) by fifteen votes to two, that the Belgian 8tstto pay the applicant,
within three months, EUR 24,900 (twenty-four thau$anine hundred
euros) in respect of non-pecuniary damage, plustarythat may be
chargeable;
(b) by sixteen votes to one, that the Belgian State pay the applicant,
within three months, EUR 7,350 (seven thousancethtendred and fifty
euros) in respect of costs and expenses, plus aaythtat may be
chargeable to the applicant;
(c) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onathmve amounts at a
rate equal to the marginal lending rate of the Beam Central Bank
during the default period plus three percentagatppi

17. Rejectsunanimously, the remainder of the claim for gegtisfaction.
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Done in English and in French, and delivered aulalip hearing in the
Human Rights Building, Strasbourg, on 21 Januady120

Michael O'Boyle

Jean-Paul Costa
Deputy Registrar

President

In accordance with Article 45 § 2 of the Conventand Rule 74 § 2 of

the Rules of Court, the following separate opini@me annexed to this
judgment:

(a) Concurring opinion of Judge Rozakis;

(b) Concurring opinion of Judge Villiger;

(c) Partly concurring and partly dissenting opmaif Judge Sajo;
(d) Partly dissenting opinion of Judge Bratza.

J.-P.C.
M.OB.
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CONCURRING OPINION OF JUDGE ROZAKIS

| have voted, with the majority, to find a violatioon all counts
concerning Greece, and am fully in agreement viighreasoning leading to
the violations. Still, 1 would like to further emasise two points, already
mentioned in the judgment, to which | attach pafécimportance.

The first point concerns the Court's reference he tonsiderable
difficulties that States forming the European exéémorders are currently
experiencing “in coping with the increasing inflok migrants and asylum
seekers”. This statement, which is analysed antioeddéed further in
paragraph 223 of the judgment, correctly descriltwes general situation
which prevails in many northern Mediterranean calastuntries. However,
in the case of Greece, with its extensive northeonders but also a
considerable maritime front, the migratory phenoomehas acquired a truly
dramatic dimension in recent years. Statisticsrigleshow that the great
majority of foreign immigrants — mainly of Asianigin — attempt to enter
Europe through Greece, and either settle thereomeron to seek a new life
in other European countries. As it has alrealdynbstated, almost 88 % of
the immigrants (and among them asylum seekersyiegt¢he European
Union today cross the Greek borders to land in @amtinent. In these
circumstances it is clear that European Union innatign policy —
including Dublin Il — does not reflect the preseedlities, or do justice to
the disproportionate burden that falls to the Grieetigration authorities.
There is clearly an urgent need for a comprehenggensideration of the
existing European legal regime, which should dalgetinto account the
particular needs and constraints of Greece indéigate domain of human
rights protection.

The second point concerns the Court's referentleet@pplicant's living
conditions while in Greece, and the finding of alaiion of Article 3 of the
Convention. In paragraph 249 of the judgment theiwrCoonsidered it
necessary “to point out that Article 3 cannot bienpreted as obliging the
High Contracting Parties to provide everyone witthieir jurisdiction with a
home. Nor does Article 3 entail any general obigatto give refugees
financial assistance to enable them to maintaiertain standard of living”.
However, as the Court rightly points out, in thecemstances of the case
“the obligation to provide accommodation and deceaterial conditions to
impoverished asylum seekers has now entered insitiy® law and the
Greek authorities are bound to comply with theimolegislation, which
transposes Community law” (paragraph 250). What Gloairt meant by
“positive law” is duly explained in paragraph 2%there it referred to the
“existence of a broad consensus at the interndtiand European level
concerning [the need for special protection of @sylseekers as a
particularly underprivileged and vulnerable popiolatgroup], as evidenced
by the Geneva Convention, the remit and the ass/ibf the UNHCR and
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the standards set out in the European Union Rexelirective”. Indeed
this last European document clearly requires that European Union's
members guarantee asylum seekers “certain mategalption conditions,
including accommodation, food and clothing, in kiod in the form of
monetary allowances. The allowances must be sefficio protect the
asylum seekers from extreme need”.

The existence of those international obligation&ofece — and notably,
vis-a-vis the European Union — to treat asylum seekn conformity with
these requirements weighed heavily in the Courésisibn to find a
violation of Article 3. The Court has held on numes occasions that to fall
within the scope of Article 3 ill-treatment mustaah a minimum level of
severity. The assessment of this minimum is redatind it depends on all
the circumstances of the case (such as the durafidhe treatment, its
physical and mental effects and, in some instartbessex, age and state of
health of the victim). In the circumstances of tpeesent case the
combination of the long duration of the applicatt&satment, coupled with
Greece's international obligation to treat asyl@w®ekers in accordance with
what the judgment calls current positive law, jissi the distinction the
Court makes between treatment endured by othepadgs of people —
where Article 3 has not been found to be transgressand the treatment of
an asylum seeker, who clearly enjoys a particuladivanced level of
protection.
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CONCURRING OPINION OF JUDGE VILLIGER

| agree to a large extent with the judgment. Howewas regards the
conclusion that there has been a violation by GremcArticle 13 taken
together with Article 3 of the Convention (see thedgment at
paragraph 321), | respectfully submit that the judgt does not adequately
treat the issue under Article 3 of the Conventioneispect of the applicant's
possible deportationrgfoulement from Greece to Afghanistan. (There
appears in this context also to be an issue underld2 of the Convention
in the case file, but for convenience's sake Ildieiceforth refer solely to
Article 3.)

1. Is there a separate complaint under Article 3fathe Convention?

The starting point is whether the applicant isirgsa complaint under
Article 3 of the Convention about his possible dégaon to Afghanistan.
The judgment mentions not a word about this. Inapiion, there can be
little doubt that he is. Thus, from the outset lie fproceedings before the
Court the applicant referred to:

“the risks he had faced and would still face if were sent back to that country
[i.e. Afghanistan]”(§ 40).

Indeed, in view of this complaintis-a-vis Greece, the Court applied
interim measures under Rule 39 of its Rules of Cahroughout the
proceedings, thereby preventing the applicant froeing deported to
Afghanistan during the proceedings (see paragraph Moreover, the
Court obviously does not doubt the existence ohsaicomplaint when it
considers in the judgment that the applicant, is spect,

“has an arguable claim under ... Article 3 of then@ention ” (§ 298).

Actually, one could argue that the entire applamatiin all its
configurations essentially turns on the applicafgar that he will suffer
treatment contrary to Article 3 if he is returnedAfghanistan.

In this respect, it does not surprise that the fueigt contains a whole
page on the situation in Afghanistan (see paragrdpb et seq.).

What does surprise is that the judgment refusexckmowledge such a
complaint under Article 3.

2. The issue: the approach chosen by the judgment

Despite the importance of this complaint, the judghdoes not examine
it separately under Article 3, at least not as mdgaGreece. Instead, it
examines it only together with Article 13 of the r@@ention
(see paragraphs 294 et seq.). This approach isfaragms | can see,
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innovatory In previous cases the Court has had no hesigatioaxamining
the issue ofefoulemenfirst under Article 3 and then under Article 13dan
finding violations under both provisions (see, &otample, Chahal v. the
United Kingdom, 15 November 1996, Reports of Judgsand Decisions
1996 V, andJabari v. Turkey, no. 40035/98, ECHR 2000 VIII). It is
difficult to comprehend the new approach which @svrproposed. For, if
the complaint is “arguable” under Article 3 (seetsm 1 above), surely it
should first be examined under this provision, anly subsequently — if an
additional complaint is raised about insufficie@medies — also under
Article 13 of the Convention.

This is not merely a theoretical assessment ofelagive position of the
Convention provisions to each other. On the on@ hArticle 3, expressing
itself on the prohibition of torture or inhuman adegrading treatment or
punishment, is a fundamental provision — a fortawithis complaint lies at
the basis of the present case (see section 1 alidweppplicant's complaint
raised under Article 3 merits per se to be treatedts own. On the other
hand, as | shall point out, this innovatory apploantails practical
consequences for the applicant (see section 6 helow

3. The criterion of this new approach

According to the new approach which examines Agtielsolely together
with Article 13 in respect of the complaint agairSteece concerning
refoulementit is stated in the judgment that:

“lilt is in the first place for the Greek authoe#, who have responsibility for
asylum matters, themselves to examine the applcaaetuest and the documents
produced by him and assess the risks to which hddalme exposed in Afghanistan.
The Court's primary concern is whether effectivecpdural guarantees exist in the
present case to protect the applicant againstrarpitemoval directly or indirectly
back to his country of origin” (§ 299).

Thus, the judgment requires that the national atites first examine the
issue ofrefoulemenbefore the Court can do so.

4. Questions as to this new approach

The Court's new approach — that the authorities firgs have examined
the complaint aboutefoulemenunder Article 3 before the Court can do so
— raises a number of questions.

(a) Exhaustion of domestic remedies

To begin with, it is not clear what the relationshs between this
condition and the rule of the exhaustion of doncesgmedies according to
Article 35 § 1 of the Convention. Had it been foundhe present case that
the applicant did not bring his complaint beforethk competent Greek
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authorities, surely the complaint should then habveen declared
inadmissible for non-exhaustion of domestic remedseeBahaddar v. the
Netherlands 19 February 1998Reports1998 I, 88 45 et seq.)? Instead,
however, not only does the present judgment notacdedhe complaint
under Article 3 concerningefoulementinadmissible, it even declares it
“arguable” (see the citation above in section 1).

(b) Principle of subsidiarity

Without stating as much, the Court is very likelgplying here the
principle of subsidiarity, as it transpires fromtigle 1 of the Convention.
According to this principle, it falls primarily tthe States to guarantee and
implement the rights enshrined in the Conventiohe Tunction of the
Convention and the Court remains to provide a Eemap minimum
standard (Handyside v. the United Kingdom, 7 Decanil976, 8§ 48, Series
A no. 24). | am all in favour of the principle ailssidiarity, but | think here
is the wrong place to apply it. Tribute has alrehdgn paid to subsidiarity
in this case by testing the complaint expresslyngplicitly with various
admissibility conditions and in particular with thaf the exhaustion of
domestic remedies (which is in itself an applicatiof the principle of
subsidiarity par excellence). Subsidiarity plays iamportant part, for
instance, in applying the second paragraphs ofclegi 8-11 of the
Convention. Its role must surely be more restrigtethe light of a cardinal
provision such as Article 3 and in view of the cahimportance of the
applicant's refoulement for this case. In any event, in my opinion,
subsidiarity does not permit such a complaint tddmvngraded” so that it
is no longer independently examined.

(c) The Court's experience in examining such issues

There is nothing new in the fact that the Court wil its own examine
whether there is a risk of treatment in the applisahome country which
would be contrary to Article 3 of the ConventiomelCourt does this all the
time. Even if domestic authorities have examinesl ithplications of the
deportation, it is not at all certain that theimclusions enable the Court,
without any further examination of the case, tgpdse of the matter. Often,
the Court itself will have to undertake the necgsgavestigations as to the
situation in the receiving State even after donseatithorities have dealt
with the matter.

To mention but one example: in the caseéSahdiv. Italy, concerning
deportation to Tunisia, the domestic authoritiesisons for allowing that
applicant'srefoulementconcerned mainly assurances which the Tunisian
Government had given to Italy — assurances whierCihurt in its judgment
found to be insufficient. The Court was then oldige examine itself, and
in detail, the situation in Tunisia, relyingter alia on Reports of Amnesty
International and Human Rights Watch (s&aadi v. ltaly [GC],
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no. 37201/06, ECHR 2008). These arguments hade®t bxamined by the
Italian courts. This is precisely what the Courntildoand should have done
in the present case.

(d) Preliminary examination

Indeed, one could argue that by describing theieguls complaint
aboutrefoulementas being “arguable” (see section 1 above), thetGwms
already undertaken precisely such an examinatioth@fmatter. Had the
complaint been inadmissible as being manifestifolinded, the Court
could not have examined it together with Article df3the Convention for
lack of an “arguable claim” (on this case-law sexer$hg v. the United
Kingdom, 7 July 1989, § 117, Series A no. 161).

(e) Contradictory conclusion in respect of Belgium

A final question concerns a discrepancy in the foegt itself. While the
Court refuses to examine Atrticle 3 separately speet of Greece, it does
precisely so in respect of Belgium, where it findisst, a violation of
Article 3 and then a further one under Article Xken together with
Article 3 of the Convention (see paragraphs 344sex.). Indeed, the
reasoning under Articles 13 and 3 concerns circantgts which are quite
similar to those concerning Greece.

5. Dangers for the applicant

The judgment points out on various occasions thetet was, and is, a
clear danger of the proceedings in Greece malfonicty and the applicant
being sent back to Afghanistan during the proceglimithout a complete
examination of his complaints having taken plaaa. iRstance, it is stated
in the judgment that:

“[s]everal reports highlight the serious riskrefoulementas soon as the decision is
taken to reject the asylum application, becauseamreal to the [Greek] Supreme
Administrative Court has no automatic suspensifecef (§ 194).

And again,

“[o]f at least equal concern to the Court are tis&s of refoulementthe applicant
faces in practice before any decision is takenhennterits of his case. The applicant
did escape expulsion in August 2009 ... Howevercladmed that he had barely
escaped a second attempt by the police to depuartchiTurkey” (8 316).

Moreover,

“[t]hat fact, combined with the malfunctions in thetification procedure in respect
of 'persons of no known address' reported by thegaan Commissioner for Human
Rights and the UNHCR ... makes it very uncertairethr the applicant will be able
to learn the outcome of his asylum applicationimmetto react within the prescribed
time-limit” (§ 319).
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This risk of being expelled actually constitutes trery reason why the
Court eventually finds a violation of Article 13 kien together with
Article 3, namely:

“because of the ... risk [which the applicant] faa# being returned directly or
indirectly to his country of origin without any seus examination of the merits of his
asylum application and without having access teféettive remedy” (8§ 322).

6. Implications for the Greek Government

As it stands, the judgment bases the finding oficdation solely on
Article 13 of the Convention taken together withtiéle 3. The judgment is
binding for the parties according to Article 46tbé Convention, and they
are obliged to comply with it. But equally cleariyhardly follows from the
finding of a violation under Article 13 that a Stas not allowed to deport
the applicant to his home country. Such a findirmuld be overstretching
the potential of a complaint under Article 13.

In the light of the present judgment, the Greekharties may now
conduct proceedings concerning the applicant's &nigwhich they have
assured the Court they will do — see paragraph.2fShe authorities
eventually decide that the applicant may be dedaxeAfghanistan, he is
of course free to file a further complaint befone Court with a renewed
request for interim measures under Rule 39 of thiedRof Court. Here lies
not the problem (other than the additional worklé@dthe Court which this
new approach implies).

The problem is, rather, whether the applicant milfuture at all be able
to file a new complaint once the proceedings in eGee have been
terminated and while he is still on Greek territdrpeed not even speculate
on the circumstances of this risk, for the judgmetself strongly
emphasises that there is no certainty whatsoewatrttie applicant wilde
facto be able to do so while still in Greece (see theoua citations in
section 5 above). As far as | am concerned, theeowent's assurances in
the present case may appear entirely crediblevBat if in other, future
cases in respect of other Governments no suchaas®s are given, or if
they are not upheld?

In sum, such dangers are the direct result ofitrgdhe complaint about
refoulementnot separately under Article 3, but together witticle 13 of
the Convention, as in the present judgment.

7. Invoking Article 46 of the Convention

Obviously, the judgment is aware of these weakrsease worries and
reacts to them by intervening with Article 46 afban of deus ex machina
and instructing the Greek Government not to depbe applicant to
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Afghanistan during the pending proceedings (see ld& line of
paragraph 402). This instruction is begging thestjam, it is apetitio
principii. Article 46 should only be applied if the Courtshpreviously
found a violation of the Convention — which it patg has not done where
Article 3 of the Convention as regards the applisaiear of deportation to
Afghanistan is concerned. On what ground, indeedvbgt authority, can
the judgment prohibit the deportation, if the Coligls nowhere examined
whether such deportation would be harmful to thaiegnt?

The Court has a very restricted role as regardsnipéementation of its
judgments. The principle of subsidiarity requirdsatt this task falls
primarily to the Convention States under the sup&am of the Committee
of Ministers of the Council of Europe. This expk&iwhy the Court has so
far only exceptionally applied measures accordméiticle 46 (important
examples are mentioned in paragraph 399 of themedt). By giving an
instruction based on Article 46 in the present cdélse judgment creates
confusion as to the meaning and scope of this pimviand sadly weakens
the authority of the “tool” which Article 46 offerthe Court to handle
exceptional circumstances.

8. Alternative manner of proceeding

Had the applicant's complaint abouéfoulement been examined
separately under Article 3 of the Convention, aad the Court found that
there was a risk of treatment contrary to Articlen3the event of the
applicant's return to Afghanistan, the Court's tasion in the operative
part of the judgment would have been that “in then¢ of [the respondent
State's] decision to deport [the applicant] to [fherticular State], there
would be a violation of Article 3 of the Conventigisee,mutatis mutandis
the Court's conclusion under Article 3 of the Cartien in Chahal cited
above). The effect would be to prevent the Gredkaities from deporting
the applicant to his home country. By warning agaisuch a “potential
violation” (*would be”) the Court would in effect eb prolonging the
measure under Rule 39 of the Rules of Court whicipheld throughout the
proceedings.

9. Conclusion

The judgment has implications not only for the préscase but, more
generally, in respect of future cases. A new apgrgqand condition) has
been introduced for the examination ofrefoulementunder Article 3,
namely by relying primarily on Article 13. It leaw®pen a legal loophole
whereby a person, despite the finding by the Colira violation under
Article 13 of the Convention taken together withiéle 3, can nevertheless
be deported to a country where he or she may heaet to ill-treatment
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contrary to Article 3 of the Convention. It amoumdsa petitio principii in
such a situation to invoke Article 46 in order teyent deportation.

For these reasons | believe that the Court showalde hseparately
examined the admissibility and merits of the conmplaboutrefoulement
under Article 3 of the Convention, insofar as itlieected against Greece.
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PARTLY CONCURRING AND PARTLY DISSENTING
OPINION OF JUDGE SAJO

| welcome most of the expected consequences ofutiggnent, namely
the hoped-for improvements in the management ofuasyproceedings
under the Dublin system. It is therefore to my snecregret that | have to
dissent on a number of points.

My disagreements are partly of a technical natdtile | agree with the
finding that Article 13 was violated as no effeetiremedy was available in
Greece against a potential violation of Articlel3ind that the applicant
cannot be regarded a victim in the sense of ArBdef the Convention as
far as the conditions of his stay in Greece areeored, and also in regard
to the deficiencies in the asylum procedure thieagree with the Court that
there was a violation regarding the conditions o Hetention, but on
slightly different grounds. | dissent as to thedfig that Belgium is in
violation of Article 3 of the Convention for retung the applicant into
detention in Greece.

I. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION BY
GREECE BECAUSE OF THE CONDITIONS OF THE APPLICANT'S
DETENTION

| agree with the Court that the conditions of tipplecant's detention at
the Athens Airport Detention Center amount to inanmand degrading
treatment, notwithstanding the doubts that remaitodhe actual conditions
of his detention. There seem to be important dffees between the
different sectors of the Athens Airport Detentioenter, and the actual
conditions at the time of the applicant's two pasi@f detention may have
varied. It may well be that at least one of thet@scdid satisfy minimum
requirements.

I am reluctant to ground a finding of inhuman amgyrding treatment
because of detention conditions on informationtiedato conditions at
other premises or at timesther than the material one. However, the
insufficiency of the conditions of detention of magts and asylum seekers
in Greece has been repeatedly established by the {Dca number of cases
(paragraph 222), and the shortcomings of the Ath&ingort Detention
Center were reported by the UNHCR. In such circamsts the
Government should have provided convincing evideratgout the
conditions of the applicant's actual detention. Eoegr, the Government
failed to provide the Court with reliable informai as to which sector the
applicant was actually held in (cf. paragraph 228)ven the above-
mentioned legitimate suspicion, the absence of gpate documentation
becomes decisive, even if the detention was oftshaation. The Greek
Government should have proved that the placemerd wnet in an
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overcrowded place in appalling conditions of hygieand cleanliness,
amounting to degrading treatment prohibited by deti3, but they failed to
do so. Of course, iIA.A. v. Greeceno. 12186/08, 88 57 to 65, 22 July 2010,
where these conditions were found to amount to hatmoin, the period was
considerably longer, namely 3 months. For the Ctuetduration of the
detention in the present case is comparable ieffects to much longer
stays in detention because of the assumed vultigyadfithe applicant. |1 do
not find the applicant particularly vulnerable (dssow) but | do find the
short term of detention inhuman because, as athdeelatively short-term
restriction of freedom under deplorable conditiohgeople not accused of
wrongdoing (as is the case here, at least for itisé geriod of detention)
causes considerable humiliation in itself.

II. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION
BY GREECE BECAUSE OF THE APPLIANT'S LIVING
CONDITIONS

According to the Court the applicant, as an asyhamker, is a member
of a particularly underprivileged and vulnerablgplation group in need of
special protection (paragraph 251). To my mindhalgh many asylum
seekers are vulnerable persons, they cannot benditicmally considered
as a particularly vulnerable group, in the sensghith the jurisprudence of
the Court uses the term (as in the case of pensghsmental disabilities,
for example), where all members of the group, duéheir adverse social
categorisation, deserve special protection. In ¢batext of the Dublin
system, particularly “vulnerable person or peopi&fers to specific
categories within refugees, namely to victims ofue and unaccompanied
children only, and their treatment is unrelated to their cléassiion.

The concept of a vulnerable group has a specifianing in the
jurisprudence of the Court. True, if a restriction fundamental rights
applies to a particularly vulnerable group in stciesho have suffered
considerable discrimination in the past, such asplge with mental
disabilities, then the State's margin of appresmts substantially narrower
and it must have very weighty reasons for the iggins in question
(cf. also the examples of those subjected to disndtion on the grounds of
their gender -Abdulaziz, Cabales and Balkandali v. the Unitedgdiom
28 May 1985, § 78, Series A no. 94 —, rad®@.H. and Others v. the Czech
Republic[GC], no. 57325/00, § 182, ECHR 2007 — or sexusdmation —
E.B. v. FrancdGC], no. 43546/02, § 94, ECHR 2008). The reaswrtHis
approach, which questions certain classificatipeisse is that such groups
were historically subjected to prejudice with lagticonsequences, resulting

! It seems that in international humanitarian lawartigularly vulnerable group” refers to
priority treatment of certain categories of refugee
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in their social exclusion. Such prejudice may dr&ggislative stereotyping
which prohibits the individualised evaluation otthcapacities and needs
(cf. Shtukaturov v. Russiao. 44009/05, 8§ 95, 27 March 2008, aldjos
Kiss v. Hungary no. 38832/06, 42 § ..., ECHR 2010-). Where a grisu
vulnerable, special consideration should be giwetheir needs, as in the
case of the Roma, who have become a disadvantageduinerable group
as a result of their historgofSus and Others v. Croat{&C], no. 15766/03,
88 147-148, ECHR 2010-...).

Asylum seekers differ to some extent from the akideatified
“particularly vulnerable groups”. They are not agp historically subject to
prejudice with lasting consequences, resultinghirtsocial exclusion. In
fact, they are not socially classified, and consedy treated, as a group.
For the reasons identified by the Court it is passthat some or many
asylum seekers are vulnerable, i.e. they will feedegree of deprivation
more humiliating than the man on the Clapham onwgjilbut this does not
amount to a rebuttable presumption in regard tarteebers of the “class”.
Asylum seekers are far from being homogeneousydh @ group exists at
all.

Could the treatment of asylum seekers by the Gaeghorities amount
to inhuman and degrading treatment? Where treatrhemiliates or
debases an individual, showing a lack of respegtdiodiminishing, his or
her human dignity, or arouses feelings of fearuaigor inferiority capable
of breaking an individual's moral and physical s&sice, it may be
characterised as degrading and also fall withinpitedibition of Article 3
(amongst other authoritieRrice v. the United Kingdomno. 33394/96,
88 24-30, ECHR 2001-VIl, an&/alaSinas v. Lithuania no. 44558/98,
§ 117, ECHR 2001-VIII).

Under Article 3 the humiliation or debasement ane tack of respect
shown should originate from the State or, in exospl circumstances,
from private actors in a dominant position in augiion at least
overwhelmingly controlled by the State, as is thee; for example, where
the State tolerates prisoners abusing their fellomates. Moreover, the
purpose of the State action or omission is alsoatteanfor consideration,
although even in the absence of such a purposeam®t conclusively rule
out a finding of a violation of Article 3Pgersv. Greece no. 28524/95,
88 67-68, 74, anWalaSinas cited above, § 101). In the present case, even if
the authorities were careless and insensitive enafylum procedure, there
is no evidence of any intention to humiliate.

The Court took into consideration the lack of acowydation (paragraph
258) and the failure to provide for the applicaessential needs. This made
the Court conclude that Article 3 of the Conventieas violated as a result
of the “living conditions” of the applicant. In ghapproach, for people who,
like the applicant, are vulnerable (paragraph 263¢h deprivations amount
to inhuman and degrading treatment. Is this to nteahwhen it comes to
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particularly vulnerable people, failure by the 8tdb provide material
services that satisfy essential needs amountsitdaion of Article 3?

The Court's present construction of insufficienting conditions as
inhuman and degrading treatment is not withoutcadents. The Court has
already concededpbiter dicta that State responsibility could arise for
“inhuman and degrading treatment” where an appljcancircumstances
wholly dependent on State suppofbund herself faced with official
indifference when in a situation of serious degio/aor want incompatible
with human dignity Budina v. RussiaDec. no. 45603/05, CEDH 2009 -...).
In that case the Court did in fact admit the pdbsibof social welfare
obligations of the State in the context of Arti@lef the Convention. It did
so in the name of dignity, and relying on a theofrypositive obligations of
the State. Such obligations would include the pméwe of serious
deprivation through appropriate government-providedrvices. This
position, of course, would be perfectly compatibi¢gh the concept of the
social welfare state and social rights, at least doconstitutional court
adjudicating on the basis of a national -constitutidghat has
constitutionalised the social welfare state.

Relying on theBudina reasoning, the Court concludes “thhé Greek
authorities have not had due regard to the applicamulnerability as an
asylum seeker and must be held responsible, beadubeir inaction, for
the situation in which he has found himself foresavmonths, living in the
street, with no resources..(paragraph 263)With the above formulation
the Court's position regarding Article 3 of the @ention and the
constitutional position of a welfare state areiggteven closer. The current
position seems to be that with regard to vulnergbbeips in an undignified
material situation, the State is responsible urfiticle 3 if it is passive
over a lengthy period of time. The position of f@eurt implies that the
applicant is living “in circumstances wholly dependtl on State support”.
(However, being in possession of the “pink card/erethe penniless have
some independenaegs-a-visthe State.)

The above position is open to criticism and noydrdcause of the over-
broad concept of vulnerability and dependence. Hdeo to avoid the
undignified situation of alleged total dependertbg, Court seems to require
that the Greek State should handle applicationkinvia reasonably short
time and with utmost care — a requirement thatlly fagree with - and/or
that it should provide adequately for basic needsdnclusion | cannot
follow.) There seems to be only a small step between thet'S€uesent
position and that of a general and unconditionaitpe obligation of the
State to provide shelter and other material sesvicesatisfy the basic needs
of the “vulnerable”. The Court seems to indicatat tthe welfare obligation
arises in respect of vulnerable people onlyere it is the State's passivity
that causes the unacceptable conditiorthe(“authorities must be held
responsible, because of their inaction, for theiaion in which he has
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found himself for several months'erhaps, without delays in the asylum
procedure and/or by affording asylum seekers aigerepportunity to take
care of themselves (e.g. by effectively engagingamful activities), there
would be no State responsibility for the situation

Even if the Court is not tempted to follow the paihthe welfare
revolution, an odd situation will arise.. For exdeyghe mentally disabled,
vulnerable as they may be, will not be entitledhe care of the State as
their vulnerability is attributable to Nature artetconditions causing their
suffering and humiliation are not attributable ke tpassivity of the State.
Unlike this undeniably vulnerable group, howevesylam seekers will be
entitted to government-provided services. In termk vulnerability,
dependence, and so on, the mentally disabled (doeat wulnerable groups,
whose members are subject to social prejudice)irara more difficult
situation than asylum seekers, who are not a honemyes group subject to
social categorisation and related discriminatiohe Ppassivity of the State
did not cause the alleged vulnerability of the asylseekers; they might be
caught up in a humanitarian crisis, but this was gausedby the State,
although the authorities' passivity may have cbaotad to it (see below).
Even if asylum seekers were as vulnerable as #gititnally discriminated
vulnerable groups, which they are not, the Grandndter confirmed again
a year ago irOrsus v. Croatia8 148) that the duty of the State is to give
“special consideration” to their needs, but notptovide adequate living
conditions.

On a personal level, | find attractive the posititrat humanitarian
considerations (“humanitarian standards”) must guilde actions of the
State. This is explicitly required by the Dublin drdation: national
authorities shall not sit idle when it comes to thisery of asylum seekers
and migrants; but | find that human rights as dsdirby the Convention
differ from humanitarian concerns. Greece has digation to take care of
some basic needs néedyasylum seekers, but only because this is required
under the applicable European Union law. There @iference in this
regard between EU law and conventional obligatihgh originate from
the prohibition of inhuman and degrading treatment.

The European Commission (COM (2009) 554, final,(&Xober, 2009)
found that the current European Union asylum procedsystem is
defective. In particular, the minimum standards (@)einsufficient and (b)
vague, thus lacking the potential to ensure fad afficient examinations,
and additional measures are to be taken to graplicapts a realistic

! Third party intervenors claimed that asylum seglae deprived of the right to provide
for their needs (paragraph 246). If this were doorated and shown to be attributable to
the State, e.g. if the practical difficulties of gloyment that were mentioned originated
from restrictive regulation or official practice,would find the State responsible under
Article 3 for the misery of the asylum seekers. sTipoint was, however, not fully

substantiated.
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opportunity to substantiate their requests forrma@onal protection. This is
the gist of the present problem.

Asylum seekers are generally at leasmewhatvulnerable because of
their past experiences and the fact that they iliva new and different
environment; more importantly, the uncertainty albeir future can make
them vulnerable. Waiting and hoping endlessly fdinal official decision
on a fundamental existential issue in legal una#gtacaused by official
neglect arouses feelings of fear, anguish or iofgyi capable of breaking
an individual's moral and physical resistance, #metefore it may be
characterised as degrading. The well-documentedffiagencies of the
Greek asylum system (including the extremely |dwelihood of success in
the applications — 1% in Greece against more tl@a% 6n Malta) turn such
a system into a degrading one.

An asylum system with a rate of recognition note®ding 1 percent is
suspectper sein terms of the fairness of the procedure; the gboment
failed to provide any justification for this appatetatistical aberration. The
authorities should handle the applications in a&lynand fair manner; when
interviews are granted on Saturdays only (paragdf)d), and when even
access to the Attica police headquarters is diffiGtate passivity becomes
pervasive. This mismanagement was never explaigethd Government.
Such passivity precludes a timely and fair procegur the absence of such
a procedure, existential angst will become commdmd it decisive that
asylum seekers are negatively affected by the ¢ddikmely evaluation of
their asylum applications (a matter clearly to bekauted to the State) in a
process where their claim is not evaluated faitAsylum seekers who
remain in the asylum procedure for more than twaryéave a significantly
higher risk of psychiatric disorders, comparedhose who just arrived in
the country. This risk is higher than the risk diverse life events in the
country of origin.* Given the high likelihood of a medical condition
resulting from the passivity of the State in a mcure that is decisive for
the fate of people living in dependency, therensAaticle 3 responsibility
of the State in situations like the present oned Ha been a victim under
Article 34, the applicant's rights could have bdennd to have been
violated.

The Court accepts that the applicant suffered dizggatreatment as he
alleges. This acceptance is based on general aisusp The evidence
relied upon is the general negative picture paibtethternational observers
of the everyday lot of a large number of asylumkees with the same

YLaban, C.J.Dutch Study of Iragi Asylum Seekers: Impact ofraylasylum procedure on

health and health related dimensions among Iragias seekers in the Netherlands; An
epidemiological study. Doctoral dissertation, 2010. p. 151
http://dspace.ubvu.vu.nl/bitstream/1871/15947/2/pdf. (comparing Iragi asylum seekers
whose asylum procedure has taken at least two yetlisiragi asylum seekers who had
just arrived in the Netherlands, with addition&dature).
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profile as that of the applicahtFor this reason the Court sees no reason to
question the truth of the applicant's allegatigperdgraph 255). Likewise,
for the Court, given the particular state of ing@guand vulnerability in
which asylum seekers are known to live in Gredoe,Gourt considers that
the Greek authorities should not simply have waitedhe applicant to take
the initiative of turning to the prefecture to pide for his essential needs
(paragraph 259). | do not consider asylum seeleegroup of people who
are incapacitated or have lost control over thein ¢ate.

General assumptions alone are insufficient to éstalthe international
law responsibility of a State beyond reasonabletfou

Let us turn to the specifics of the applicant'secahe applicant was in
possession of considerable means, as he paid USIILE) a smuggler to
get him out of Afghanistan, managed to get fromeGeeto Belgium and
had the means to obtain false Bulgarian identifyepsrand a ticket to Italy.
Moreover, as a former interpreter he was capableoaimunicating in a
foreign environment.

While the Greek asylum procedures are generalljketaby too many
problems, this does not exempt an asylum-seekigreimpplicant's position
from cooperating with the authorities in good faithack of such
cooperation would further undermine the system. &pplicant failed to
cooperate with the immigration system and, wherlagepin a reception
centre was offered to him once he finally askedtfdre failed to cooperate.
He did not allow the authorities to examine hisegéld complaints.
Therefore he cannot claim to be a victim of thetesys which is otherwise
generally degrading and humiliating. The insuffiis of the system and
the applicant's desire to live in Belgium are ifistgnt reasons not to rely
on the asylum procedure available in Greece asdhatry of entry. The
applicant, by his own actions, failed to give thenestic authorities an
opportunity to examine the merits of his claims. danclude differently
would encourage forum shopping and undermine tlesgmt European
Union refugee system, thereby causing further matfans and suffering.

However, all this does not affect his victim staiugegard to Belgium.
Belgium should not have deported him to Greece revhe was likely to be
subjected to a humiliating process, given the knopwrocedural

! Once again, it is hard to accept that the typasllum seeker or refugee has the same
profile as the applicant, who had money and spEakgish.

2 The Court’s case-law required there to be a ligkieen the general situation complained
of and the applicant’s individual situatiomhampibillai v. the Netherlangdso. 61350/00,

17 February 2004, and. v. Russiano. 20113/07, 4 December 2008). Where there is a
mandatory procedure the general situation will gppévitablyto the applicant, therefore
the nexus is established, and Greece is responikdaise Belgium, as it was aware of
this fact. But it was not inevitable that M.S.S.uMbbe kept for three days at a detention
centre, as this does not follow from Greek law #nere is no evidence of a standard
practice in this regard; Belgium cannot be helgoesible for the degrading detention.
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shortcomings of the asylum system (but not for latkadequate living
conditions)*

[ll. ALLEGED VIOLATION BY GREECE OF ARTICLE 13 TAKEN IN
CONJUNCTION WITH ARTICLES 2 AND 3 OF THE
CONVENTION BECAUSE OF THE SHORTCOMINGS IN THE
ASYLUM PROCEDURE AND THE SUBSEQUENT RISK OF
REFOULEMENT

| found that the applicant lacked victim statusareling his stay in
Greece during the asylum procedure. It thereformdsesome explanation
why | find that the applicant has standing regagdtre risks ofefoulement
Contrary to the Court, | do not find convincing tinéormation that there is
forced refoulementto Afghanistan (paragraph 314). At the materiaieti
(2009), referring to the Court's judgmentKrR.S. v. the United Kingdgm
the UNCHR did not consider that the dangerrefioulementexisted in
Greece (paragraph 195However, the Government's policy may change in
this regard. Only a system of proper review of aglan request and/or
deportation order with suspensive effect satigfiesneeds of legal certainty
and protection required in such matters. Becauskeo§hortcomings of the
procedure in Greece, as described in paragraphtB&pplicant remains
without adequate protection, irrespective of hisi-participation in the
asylum procedure, irrespective of his contributiothe alleged humiliation
due to the deficiencies of the asylum procedure iarespective of the
present risk ofefoulementFor this reason the measure required by Judge
Villiger should apply.

! Certainly, Belgium could not foresee that he womlake efforts to bypass the Greek (and
European Union) system as he simply wished to |&reece. | do not find convincing the
argument that the applicant wanted to leave Grbecause of his state of need (paragraph
239). He left Greece six weeks after he appliedaylum. However, this personal choice
which showed disregard for the asylum proceduresdoat absolve Belgium of its
responsibilities which existed at the moment of épplicant’s transfer to Greece. The
inhuman and degrading nature of the asylum proecd@s a matter known to Belgium.
This does not apply to the applicant’s detentio®irece (see below).

2 The Court held this letter of the UNHCR of 2 Ap2D09 to be of critical importance
(paragraph 349) when it came to the determinatioBedgium’s responsibility. Further,
given the assurances of the Greek Government (Egla@54) and the lack of conclusive
proof of refoulementthere was nothing Belgium should have known is tegard; and
Belgium has no responsibility in this respect.
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IV. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION
BY BELGIUM FOR EXPOSING THE APPLICANT TO
CONDITIONS OF DETENTION AND LIVING CONDITIONS
CONTRARY TO ARTICLE 3

For the Court, the expulsion of an asylum seekea Iontracting State
may give rise to an issue under Article 3, and bemmgage the
responsibility of that State under the Conventighere substantial grounds
have been shown for believing that the person coedefaces a real risk of
being subjected to torture or inhuman or degratliegtment or punishment
in the receiving country.

| agree that Belgium had enough information to §eeethat the Greek
asylum procedure did not offer sufficient safeggaadainst the humiliation
inherent in this inefficient procedure, which whs basis for the finding of
a violation of Article 3 in that regard (paragrapb0). (Here again, | find
the living-conditions-based considerations irrefevjal could not come to
the same conclusion regarding the applicant's tetenlt was not
foreseeable that the applicant would be detainedioio how long. The
detention of transferred asylum seekers is not @ang and there is no
evidence in the file that such a practice is fokomsystematically. Even if
one could not rule out that at the beginning of @lsglum process, in the
event of illegal entry, some restriction of libertyight occur, the Belgian
State could not have foreseen that the applicanldvoot be placed in a
section of the Airport Detention Centre that midisive been considered
satisfactory, at least for a short stay, and wasgded to handle people in a
situation comparable to that of the applicant. Bwlgian State could
certainly not have foreseen that the applicant datiiempt to leave Greece
illegally, for which he was again detained in orfetlee sections of the
Airport Detention Centre and sentenced to two m®mthprisonment. It is
for this same reason that | found the sum Belgiuas wrdered to pay in
respect of non-pecuniary damage excessive.

V. ALLEGED VIOLATION BY BELGIUM OF ARTICLE 13 TAKEN IN
CONJUNCTION WITH ARTICLES 2 AND 3 OF THE
CONVENTION BECAUSE OF THE LACK OF AN EFFECTIVE
REMEDY AGAINST THE EXPULSION ORDER

The applicant was ordered to leave Belgium and imkda on
19 May 2009, and on 27 May 2009 the departure Wateset for 29 May.
There was enough time to organise adequate repatisen (the lawyer
made an application only after studying the file B days) and to take
proper legal action. (However, the Aliens Appealsail dismissed his
application, while his personal appearance wasedneuw by his detention.)
Appeals could be lodged with the Aliens Appeals ifaat any time, round
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the clock and with suspensive effect. The Court ladfirmed the
effectiveness of the procedure in the case Qufraishi v. Belgium
(application no. 6130/08, decision of 12 May 2008)the present case the
Court evaluates only the impossibility for the apght's lawyer to get to the
hearing. For these reasons, | cannot follow the rZowonclusion in
paragraph 392.

Nevertheless, | agree with the Court that thera systemic problem in
the Belgian deportation procedure resulting in viwation of Article 13.
While the effectiveness of a remedy does not depenthe certainty of a
favourable outcome for the applicant, the lack mf prospect of obtaining
adequate redress in Belgian courts (paragraph 894jecisive under
Article 13. This in itself is sufficient for therfding of a violation.
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PARTLY DISSENTING OPINION OF JUDGE BRATZA

1. It is with regret that | find myself in disagraent with the other
judges of the Grand Chamber in their conclusiort 8elgium violated
Article 3 of the Convention by returning the appht to Greece in June
2009. | could readily accept that, if Belgium oryasther Member State
were, in the light of the Court's findings in theegent judgment as to the
risk of refoulementin Greece and the conditions of detention anchdvi
conditions of asylum seekers there, forcibly toumetto Greece an
individual from a “suspect” country of origin suals Afghanistan, it would
violate Article 3 even in the absence of an intem@asure being applied by
the Court. What | cannot accept is the majoritymatusion that the
situation in Greece and the risks posed to asykmhkess there were so clear
some 18 months ago as to justify the serious fopdirat Belgium violated
Article 3, even though the Court itself had foundufficient grounds at that
time to apply Rule 39 of the Rules of Court to mmvthe return to Greece
of the applicant and many others in a similar $ituna The majority's
conclusion appears to me to pay insufficient regardthe unanimous
decision of the Court concerning the return of asylseekers to Greece
under the Dublin Regulation in the lead caseKoR.S. v. the United
Kingdom which was delivered in December 2008, less thamfths prior
to the return of the present applicant, and whiaé lbeen relied on not only
by national authorities but by the Court itselr@jecting numerous requests
for interim measures.

2. As was noted in thi.R.S.decision itself, the Court had received, in
the light of the UNHCR position paper of 15 Apri0@3, an increasing
number of Rule 39 requests from applicants in tmitdd Kingdom who
were to be removed to Greece: between 14 May argepéember 2008 the
Acting President of the Section responsible hadtgdhinterim measures in
a total of 80 cases. The Court's principal conaetated to the risk that
asylum seekers from “suspect” countries — in Khe.S.case itself, Iran —
would be removed from Greece to their country afiorwithout having
had the opportunity to make an effective asylumintléo the domestic
authorities or, should the need arise, an apptinat> the Court under Rule
39. To this end, the Court sought and obtainecaredssurances from the
Greek authorities through the United Kingdom Goweent. These included
assurances that no asylum seeker was returnedd®c&to such countries
as Afghanistan, Iraqg, Iran, Somalia, Sudan or &aiteven if his asylum
application was rejected by the Greek authoritieat no asylum applicant
was expelled from Greece unless all stages of slgkim procedure were
completed and all the legal rights for review haet exhausted, according
to the provisions of the Geneva Convention; and anaasylum seeker had
a right to appeal against any expulsion decisiodemand to apply to the
Court for a Rule 39 indication.
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3. The Court in th&.R.S.decision also took express account of reports
and other evidential material before it, including:

() the judgment of the Court of Justice of the @gpgan Communities
(“the ECJ”) of 19 April 2007 icCommission v. Greecén which the ECJ
found that Greece had failed to implement Coundgie@ive 2003/9/EC,
laying down minimum standards for the receptionasylum seekers: the
Directive was subsequently transposed into GregknaNovember 2007;

(ii) a report of the Committee for the PreventidiTorture and Inhuman
and Degrading Treatment or Punishment (“the CPT)ed 8 February
2008 in which the CPT published its findings on iaitvto Greece in
February 2007. Having reviewed the conditions dfedion for asylum
seekers, the CPT made a series of recommendationserning the
detention and treatment of detainees, including\asion of occupancy
rules so as to offer a minimum of 4 square metfespace per detainee,
unimpeded access to toilet facilities and the miowi of products and
equipment for personal hygiene. The CPT also fouhd staffing
arrangements in the detention facilities to belliptaadequate and directed
that proper health care services be provided taimiets;

(i) a report of Amnesty International of 27 Febhry 2008, entitled “No
place for an asylum seeker in Greece”, which deedrthe poor conditions
in which immigration detainees were held in thatirdoy and the lack of
legal guarantees with regard to the examinatiorthefr asylum claims,
particularly the conduct of interviews in the absmrof an interpreter or
lawyer. While noting that Greece did not returnspais to Afghanistan, the
report criticised Greece for failing to processitlapplications in a prompt,
fair way, leaving them without legal status andréf@re without legal
rights;

(iv) a report of 9 April 2008 of the Norwegian Orngsation for Asylum
Seekers, Norwegian Helsinki Committee and GreeksiHkl Monitor
recording,inter alia, the keeping of asylum seekers in Greece in police
custody; the very limited resources in the courfty handling asylum
applications; the lack of legal assistance for @syteekers; the very small
number of residence permits granted; the inadequateber of reception
centre places; and the small number of police effiassigned to interview
more than 20,000 asylum seekers arriving in Graetlee course of a year
and the short and superficial nature of the asyhisrviews;

(v) the position paper of the UNHCR of 15 April 3)@dvising Member
States of the European Union to refrain from rahgrasylum seekers from
Greece under the Dublin Regulation until furtheticea The position paper
criticised the reception procedures for “Dublinureiees” at Athens Airport
and at the central Police Asylum Department respt:dor registering
asylum applications. The paper characterised threeptage of asylum
seekers who were granted refugee status in Greetdisurbingly low”
and criticised the quality of asylum decisions. G@n was further
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expressed about the extremely limited receptioilitias for asylum seekers
and the lack of criteria for the provision of algdinancial allowance.

4. In its decision irK.R.S.the Court recalled its ruling ii.l. v. the
United Kingdomto the effect that removal of an individual to an
intermediary country which was also a Contractitgtesdid not affect the
responsibility of the returning State to ensurd tha person concerned was
not, as a result of the decision to expel, expdsetteatment contrary to
Article 3 of the Convention. In this regard, theutonoted the concerns
expressed by the UNHCR and shared by the various®lvernmental
Organisations and attached weight to the fact thatecommending that
parties to the Dublin Regulation should refrainniraeturning asylum
seekers to Greece, the UNHCR believed that theafeev situation in
Greece called into question whether “Dublin retesiewould have access
to an effective remedy as foreseen by Article 18hefConvention.

5. Despite these concerns, the Court concludedtiiearemoval of the
applicant to Greece would not violate Article 3tbheé Convention. In so
finding, the Court placed reliance on a numberagtdrs:

(i) On the evidence before the Court, which inctidee findings of the
English Court of Appeal in the case®f (Nasseri) v. the Secretary of State
for the Home DepartmeniGreece did not remove individuals to Iran,
Afghanistan, Iragq, Somalia or Sudan and there wasrdingly no risk that
the applicant would be removed to Iran on his ainn Greece.

(i) The Dublin Regulation was one of a number dasures agreed in
the field of asylum policy at European Union leaad had to be considered
alongside European Union Member States' additiobhdations under the
two Council Directives to adhere to minimum standarin asylum
procedures and to provide minimum standards forrdieception of asylum
seekers. The presumption had to be that Greecedwabide by its
obligations under those Directives. In this conimegtnote had to be taken
of the new legislative framework for asylum appiicas introduced in
Greece and referred to in the letter provided ® @ourt by the Greek
Government.

(iif) There was nothing to suggest that those retdrto Greece under the
Dublin Regulation ran the risk of onward removahtthird country where
they would face ill-treatment contrary to ArticlenBthout being afforded a
real opportunity, on the territory of Greece, oplng to the Court for a
Rule 39 measure to prevent such removal. Assuramadsbeen obtained
from the Greek Dublin Unit that asylum applicamdreece had a right of
appeal against any expulsion decision and to sgekimn measures from the
Court under Rule 39. There was nothing in the nmadtebefore the Court
which would suggest that Dublin returnees had wemight be prevented
from applying for interim measures on account eftiming of their onward
removal or for any other reason.
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(iv) Greece, as a Contracting State, had undertakenbide by its
Convention obligations and to secure to everyorthiwits jurisdiction the
rights and freedoms defined therein, including ¢hgearanteed by Article
3: in concrete terms, Greece was required to miakeight of any returnee
to lodge an application with the Court under Adid4 of the Convention
both practical and effective. In the absence of piopf to the contrary, it
had to be presumed that Greece would comply witdt tibligation in
respect of returnees, including the applicant.

(v) While the objective information before the Cobon conditions of
detention in Greece was of serious concern, nast lgigven Greece's
obligations under Council Directive 2003/9/EC andtidde 3 of the
Convention, should any claim arise from these domds, it could and
should be pursued first with the Greek domestib@niies and thereafter in
an application to the Court.

In consequence of the Court's decisiorKiR.S.,the interim measures
under Rule 39 which had been applied by the Caemtling the decision in
that case were lifted.

6. Whether or not, with the benefit of hindsigtite K.R.S.case should
be regarded as correctly decided by the Court, MenStates concerned
with the removal of persons to Greece under thdiDiegulation were, in
my view, legitimately entitled to follow and applyne decision in the
absence of any clear evidence of a change in thatisin in Greece which
had been the subject of examination by the Courinothe absence of
special circumstances affecting the position ofghdicular applicant. It is
apparent that thK.R.S.case was applied by national authorities as antece
and authoritative decision on the compatibility lwithe Convention of
returns to Greece, more particularly by the Houskards in theNasseri
case, in which judgment was delivered on 6 May 200% decision was
also expressly relied on by the Aliens Office inldgd@m in rejecting the
present applicant's request for asylum.

7. The majority of the Grand Chamber take the Mieat, as a result of
developments before and since KdR.S.case, the presumption that the
Greek authorities would respect their internatioobligations in asylum
matters should have been treated as rebutted bBdlggan authorities in
June 2009. It is noted in the judgment that numereports and materials
have been added to the information which was adaileo the Court when
it adopted itsK.R.S.decision, which agree as to the practical diffiesl
involved in the application of the Dublin systemGmeece, the deficiencies
of the asylum procedures in that country and thactpre of direct or
indirectrefoulemenbn an individual or collective basis. These repaittis
said, have been published at regular intervalsesfi©6 “and with greater
frequency in 2008 and 2009 and ... most of themat@ady been published
when the expulsion order against the applicantissased” (paragraph 348).
In this regard “critical importance” is attachedthe judgment to the letter
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of 2 April 2009 addressed to the Belgian ImmignatiMinister which

contained “an unequivocal plea for the suspensiomansfers to Greece”
(paragraph 349). Reliance is also placed on thetfed, since December
2008, the European asylum system has itself entaréceform phase”
aimed at strengthening the protection of asylunkesseand implementing a
temporary suspension of transfers under the DuRkgulation to avoid
asylum seekers being sent back to Member Statdsleut@ offer them a
sufficient level of protection of their fundamentaghts.

8. | am unpersuaded that any of the developmegiiedr on in the
judgment decision should have led the Belgian atites in June 2009 to
treat the decision as no longer authoritative azaiclude that the return of
the applicant would violate Article 3. As to thepogts and other materials
dating back to the years 2006, 2007 and 2008, whédematerial may be
regarded as adding to the detail or weight of tifermation which had
already been taken into account by the Court,dtrdit in my view change
the substantive content of that information or othee affect the Court's
reasoning in th&.R.S.decision. Moreover, | have difficulty in seeingwo
it can be held against the Belgian authorities thay failed to take account
of material which was already in the public domairthe time of th&.R.S.
decision itself.

9. | have similar difficulty in seeing how, in 12009, the presumption
of Greek compliance which the Court had found tistex December 2008
could be rebutted by the numerous reports and attfiermation which
became available in the second half of 2009 ar&Dik0. The graphic detail
in those reports and in the powerful submissionsthi® Court by the
European Commissioner of Human Rights and the UNHER the living
conditions for asylum seekers in Greece, the grwkciencies in the
system of processing asylum applications in thainty and the risk of
onward return to Afghanistan, unquestionably prewadsolid basis today on
which to treat the presumption of compliance asittell. But this material
post-dates the decision of the Belgian authoriteeturn the applicant and
cannot in my view be prayed in aid as casting daubthe validity of the
K.R.S.decision at that time.

10. The same | consider applies to the majonigllance on the proposal
to modify the Dublin system by providing for a maoism to suspend
transfers, which proposal had not been adoptedhlbyGommission or
Council or implemented at the time of the applitargturn to Greece. The
proposal has still not been adopted at the pretsnt

11. The letter of the UNHCR of April 2009 is clgaa document of
some importance, coming as it did from an authosibose independence
and objectivity are beyond doubt. The letter ndteat, although the Court
in K.R.S.had decided that the transfer of asylum seeke@réece did not
present a risk ofefoulementunder Article 3, the Court had not given
judgment on compliance by Greece with its obligaiander international
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law on refugees. The letter went on to expres$éhef of the UNHCR that
it was still not the case that the reception oflasyseekers in Greece
complied with human rights standards or that asyseekers had access to
fair consideration of their asylum applications thrat refugees were
effectively able to exercise their rights under deneva Convention. The
UNHCR concluded the letter by maintaining its assemt of the Greek
asylum system and the recommendation which had foerulated in its
position paper in April 2008, which had been exghesaken into account
by the Court in it¥.R.S.decision.

Significant as the letter may be, it provides to mind too fragile a
foundation for the conclusion that the Belgian auties could no longer
rely on theK.R.S.decision or that the return of the applicant tedége
would violate his rights under Article 3 of the Gramtion.

12. The diplomatic assurances given by Greece he Belgian
authorities are found in the judgment not to amdara sufficient guarantee
since the agreement of Greece to take respongidort receiving the
applicant under the Dublin Regulation was sentrate order to leave
Belgium had been issued and since the agreemeuntdot was worded in
stereotyped terms and contained no guarantee congethe applicant in
person.

It is true that the assurances of the kind soughthb United Kingdom
authorities in theK.R.S.case after interim measures had been applied and
after specific questions had been put by the Cdoarthe respondent
Government, were not sought by the Belgian autlesrih the present case.
However, the assurances givenkirR.S.were similarly of a general nature
and were not addressed to the individual circuntgtsuof the applicant in
the case. Moreover, there was no reason to beirevdeine 2009 that the
general practice and procedures in Greece, whidtbban referred to in the
assurances and summarised inKhe.S.decision, had changed or were no
longer applicable. In particular, there was nathat time any evidence that
persons were being directly or indirectly returmgdGreece to Afghanistan
in disregard of the statements relied on by the rCau K.R.S. Such
evidence did not become available until August 200Ben reports first
emerged of persons having been forcibly returneaimfrGreece to
Afghanistan on a recent flight, leading the Coortreéapply Rule 39 in the
case of the return of Afghan asylum seekers to ¢aree

13. It is indeed the Court's practice prior to Asg2009 with regard to
interim measures in the case of returns to Greewgich | attach particular
importance in the present case. The majority of @Gmand Chamber are
dismissive of the respondent Government's argurtiexitthe Court itself
had not considered it necessary to suspend theapis transfer to Greece
by applying Rule 39. It is pointed out that intenneasures do not prejudge
the examination of an application under Article &4the Convention and
that, at the stage when interim measures are applie the Court is
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required to take an urgent decision, often withtbetmaterial with which to
analyse the claim in depth.

14. | can accept that a State is not absolved ftemesponsibility under
the Convention in returning an individual to a coynwvhere substantial
grounds exist for believing that he faces a resid of ill-treatment in breach
of Article 3 by the mere fact that a Rule 39 apgiien has not been granted
by the Court. The role of the Court on any suchliegon is not only
different from that of national immigration authoes responsible for
deciding on the return of the person concerned ibubne which is
frequently carried out under pressure of time amdhe basis of inadequate
information.

Nevertheless, the refusal of the Rule 39 applicatiothe present case is
not, | consider, without importance. | note, in tgadar, that it is
acknowledged in the judgment (paragraph 355) titafe time of refusing
the application, the Court was “fully aware of thieuation in Greece”, as
evidenced by its request to the Greek Governmentitén letter
of 12 June 2009 to follow the applicant's case eflfosand to keep it
informed. | also note that in that letter it wagkned that it had been
decided not to apply Rule 39 against Belgium, “cdersng that the
applicant's complaint was more properly made ag#&nsece” and that the
decision had been “based on the express undemstatitht Greece, as a
Contracting State, would abide by its obligatiomsler Articles 3, 13 and
34 of the Convention”.

However, of even greater significance in my vievarththe Court's
refusal to apply Rule 39 in the present case,egyimeral practice followed
by the Court at the material time in the light &3fK.R.S.decision. Not only
did the Court (in a decision of a Chamber or of Bnesident of a Chamber)
lift the interim measures in the numerous caseshith Rule 39 had been
applied prior to that decision, but, in the periodtil August 2009, it
consistently declined the grant of interim meastoesestrain the return of
Afghan asylum seekers to Greece in the absencpegiad circumstances
affecting the individual applicant. In the periogtlveen 1 June and
12 August 2009 alone, interim measures were refligethe Court in 68
cases of the return of Afghan nationals to Greeom fAustria, Belgium,
Denmark, France, the Netherlands, Sweden and thiedJdingdom.

| find it quite impossible in these circumstancesatcept that Belgium
and other Member States should have known bettiiaatime or that they
were not justified in placing the same reliancetloea Court's decision in
K.R.S as the Court itself.

15. For these reasons, | am unable to agree Wwéhntajority of the
Grand Chamber that, by returning the applicant teeGe in June 2009,
Belgium was in violation of Article 3 of the Conuwen, either on the
grounds of his exposure to the riskrefoulementarising from deficiencies
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in the asylum procedures in Greece, or on the glowf the conditions of
detention or the living conditions of asylum seskerthat country.

16. Notwithstanding this view, the present casetheown up a series of
deficiencies in Belgium's own system of remediesespect of expulsion
orders which are arguably claimed to violate anliegpt's rights under
Articles 2 or 3 of the Convention. These deficiesciare, in my view,
sufficiently serious to amount to a violation oftiste 13 and, in this regard,
| share the conclusion and reasoning in the Cojtlgment. While this
finding alone would justify an award of just satistion against Belgium, it
would not in my view justify an award of the fulure claimed by the
applicant, hence my vote against the award whighadde against Belgium
in the judgment.



