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Mr. President, Members of the Court, Madam Advoeeeral,

Introduction
. UNHCR has a long tradition of appearing as a tpady intervener, or “amicus curiae”, in
cases raising important points of asylum and refulgev before the European Court of
Human Rights and before supreme courts of sevdsaMember States. UNHCR is very

pleased in the present case to make submissiotisef@econd time before this Court.

. 1 wish to inform the Court of the presence of reprgatives of UNHCR, as well as the
presence of a representative of the United NatRakef and Works Agency for Palestine
Refugees in the Near East, or UNRWA. UNRWA suppdrteh the written and oral

submissions that UNHCR is making in this case.

. UNHCR has a mandate to provide international ptaiecto refugees, including by
supervising the application of relevant internatlonconventions. This supervisory
responsibility is recognized in the 1951 Conventielating to the Status of Refugees (the
Refugee Convention), and has been acknowledgedhynder of international, regional and
national courts. UNHCR'’s supervisory responsibiigyalso recognized in EU law, including
by way of a general reference to the Refugee Cdiorem Article 78 of the Treaty on the

Functioning of the EU and in Declaration 17 to freaty of Amsterdam, as well as in the



EU asylum acquis, notably through references tortie of UNHCR in the Qualification

Directive and the Asylum Procedures Directive.

. In addressing the two questions posed to the Gxyutlhe Metropolitan Court of Budapest in

this case, | will divide UNHCR'’s oral submissiomd the following parts:

» Firstly, | will address the primacy of the Refug€envention when interpreting and
applying EU secondary legislation on asylum, sustha Qualification Directive;

» Secondly, | will provide UNHCR’s position on thetenpretation of “benefits of this
Directive / benefits of this Convention” (which cesponds to Question 1 referred by the
national Court); and

» Finally, I will address the proper interpretatiohtbe phrase “when such protection or
assistance has ceased for any reason” (which pomds to Question 2 referred to the

Court).

1. Primacy of the Refugee Convention & the central r@ of the Refugee Convention

when interpreting and applying the Qualification Directive

. I will now turn to our first point, notably the cial role of the Refugee Convention in the
interpretation and application of the legislatimstruments of the EU asylum acquis, such as

the Qualification Directive.

. Article 12(1)(a) of the Qualification Directive lsased upon, and very largely replicates the
wording of, Article 1D of the Refugee Conventionrtiéle 12(1)(a) should therefore be
interpreted in accordance with Article 1D of thefijRe Convention. The principle of the
primacy of the Refugee Convention, as well as thiggation of EU secondary legislation to

conform to the Refugee Convention may be foundnaraber of European Union legislative
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instruments, notably Article 78 of the Treaty ore tlikunctioning of the EU, related

Commission policy documents, as well as Recitath@iQualification Directive.

This Court has acknowledged this important prirecipl its judgments ofalahadin Abdulla

and OthersBolbol, andGermany v. B and D

The principle of primacy is very relevant in theegent case, since Article 12(1)(a) of the
Qualification Directive largely replicates the worg of Article 1D of the Refugee

Convention.

2. Interpretation of “Benefits of this Directive/Benefits of this Convention”

(Question #1)

| will now address the first question referred be tCourt, namely the interpretation of the

phrase “benefits of this Directive”.

10.As noted in our Written Submissions, the meaningtlué phrase “benefits of this

Convention” contained in Article 1D refers to thghts and standards of treatment contained
in Articles 2 to 34 of the Refugee Convention, avituch are attached to refugee status as

defined in Article 1 of that Convention.

11.The same meaning must, in our submission, be até&dbto Article 12(1)(a) which uses the

same language, but with reference to the QualifinaDirective. As such, the phrase “the
benefits of this Directive” refers to the rightsdastandards of treatment accorded to refugees
under Chapters IV “Refugee Status” and VII “Contehtinternational Protection” of the

Quialification Directive.



12.This follows, in our submission, from both the oy meaning, and the purpose of Article

1D.

13.With regard to its ordinary meaning, “benefits loé tConvention” must mean the substantive
benefits contained in Articles 2 to 34 of the RefagConvention and Chapters IV and VII of
the Qualification Directive. The contrary inter@godn distorts the meaning of “benefits”. It
cannot means simply access to asylum proceduresidmrmining refugee status under
Article 1A(2) of the Refugee Convention. Articledbes not itself contain any benefits — it
simply defines whas and whois not entitled to have access to those benefits. This is
supported by the use of the term “benefits” elsewhi@ the Refugee Convention, for
example in Articles 5 and 7, in a context that carly mean the substantive benefits
conferred by the Refugee Convention. It would beyoeld if the same word had a different
meaning in Article 1D. Furthermore, Article 1D refeto an fpso factd entitlement,
meaning that persons falling within the scope dicde 1D are_automatically entitled to the
benefits of the Convention. The ternpso facto” would be entirely redundant, in our
submission, if the provision merely meant that deftmian refugee could apply for
international protection in accordance with the egah rules and in the same way as all

asylum-seekers.

14.As to the_purpose of Article 1D, the provision aitesensure continuity of protection of
persons whoseefugee character has already been establisfidéds is an important point in
our submission. This is not unlike Article 1A(1h¢t provision of the Refugee Convention
dealing with “statutory refugees”, which | will teh to shortly). The purpose of ensuring

continuity of protection for Palestinian refugeesuld not be achieved if Article 1D were



interpreted as meaning only access to asylum pusesdunder Article 1A(2) and the

corresponding provisions of the Qualification Diree.

15.Contrary to some of the submissions made to thigtCthis construction of Article 1D does
not result in discrimination or preferential treamh of Palestinian refugees granted refugee
status under Article 1D. It stems from the fact tine Refugee Convention recognizes three
categories of refugees in Article 1. The first gaty is that of “statutory refugees”
recognized under Article 1A(1), being those who hadn recognized as refugees under pre-
existing arrangements at the time of the entry fiotce of the Refugee Convention. The

second category covers refugees with a well-fountest of being persecuted on a

Convention ground in Article 1A(2). And the thirétegory of refugees identified by the
Refugee Convention are those refugees under Arfi€le only a sub-set of whom are

recognized as falling within the Refugee Convenpaotection scheme.

16.All three categories of refugees who fall withiretl&onvention terms are entitled to the
benefits of the Refugee Convention as refugeeseskalan refugees recognized under
Article 1D receive the same rights, benefits arahdards of treatment as other refugees
recognized under Articles 1A(1) or 1A(2), so thex@o more favourable treatment provided
to Article 1D refugees than other refugees. Thegheanjoy the benefits of the Refugee

Convention set out in Articles 2 to 34.

3. Interpretation of “when such protection or assistarte has ceased for any reason”
(Question #2)

17.1 will now turn to provide UNHCR'’s position on treecond question referred to this Court,

notably the phrase “when such protection or assistdhas ceased for any reason” in the

second sentence of Article 1D.



18.As way of background to our submissions on thisipadiwish to draw the Court’s attention
to the two related purposes of Article 1D of thdugee Convention, and these are:

» Firstly, to avoid overlapping competencies betwd&HCR and other organs or agencies
of the UN, in particular UNRWA - this is the justiition for the “exclusion clause”
found in the first sentence of Article 1D; and

» Secondly, to ensure the continuity of protectiorassistance for Palestinian refugees, in
circumstances where that protection or assistaasec@ased — this is the justification for

the “inclusion clause” found in the second sentaforticle 1D.

19.As we've stated in our Written Submissions, it NMCR’s position the expression “for any
reason”, on its plain reading, must not be constinestrictively. Consequently, reasons other
than the cessation of UNRWA as an agency or theaties of UNRWA's activities are
valid, and may trigger the application of ArticlB.1In particular, the expression “ceased for
any reason” would also cover any objective reasatside the control of the person
concerned such that they are unable to avail thess®f the protection or assistance of

UNRWA.

20.In determining what would be an objective reasotside the control of the person concerned
such that “protection or assistance has ceaseaghfpreason”, States need to assess whether a
Palestinian who falls within the personal scopeéidicle 1D cannotreturn to an UNRWA
area of operation where he or she previously redeprotection or assistance. This may be
the case, for example, where the authorities reffiis@r her re-admission or the renewal of
his or her travel documents, or, as in this caseabse of threats to his or her physical safety

or freedom. In such circumstances, the specialmegestablished under Article 1D is



triggered so as to ensure the continuity of prataectand the individual Palestinian refugee

should be granted refugee status in the EU Memta¢e 8/here he or she has sought asylum.
And of course, in carrying out such an assessnigtattes need to ensure that access to

protection is not unduly delayed.

21.This interpretation of Article 1D is consistent withe _clear wording of the provision which
talks about “any reason” (and its equivalent inidet 12(1)(a) of the Qualification

Directive). At the same time, it achieves the otoyecof Article 1D, namely to ensure the

continuity of protection or assistance of Paleatiniefugees, until such time as their situation
is definitively settled in accordance with relevadN General Assembly Resolutions.

Moreover, we would point out that where the draftef the Refugee Convention (and the
Qualification Directive) intended to limit the sapf other provisions, they did so expressly

and set out the exceptions. In Article 1D thererersuch limitations or exceptions.

22.In conclusion:

* UNHCR'’s proposed response to Question #1 is thanébts of the Convention” means
the substantive benefits that are attached to eefistatus in the Refugee Convention, and
the corresponding benefits attached to refugeasstatthe Qualification Directive.

* UNHCR'’s proposed response to Question #2 is tredsed for any reason” should not be
construed restrictively, and should be interpretedneaning any objective reason outside
the control of the person concerned such that énsop is unable to avail themselves of

the protection or assistance of UNRWA.

Thank you.



