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Lord Justice Simon Brown:

1

The increasing flow of asylum seekers to the United Kingdom over recent yearsis wdl known. It
iswell known too that it occasions great public concern. For the most part it is sought to control
the problem (cdled in these proceedings “asylum overload”) by imposing visa regimes upon those
gates from which most asylum seekers come.  Linked to these visa regimes is carriers’ ligbility
without which, as the Divisona Court pointed out in R -v- Secretary of Sate for the Home
Department (ex parte Hoverspeed) [1999] EuLR 595, the requirement for prior entry clearance
would have little effect. The object of these controls, of course, so far as asylum seekers are
concerned, is to prevent them reaching these shores. “Their very arriva here otherwise entitles
them to gpply for asylum and thus defedts the visa regime’ - see my judgment in Hover speed at
599.

There are difficulties, however, of a palitical nature in imposing visa regimes on certain friendly
sates and so Parliament in 1999 authorised the Home Secretary to introduce in addition a scheme
enabling the immigration rules to be operated extra-territoridly rather than smply at UK ports of
entry. Intending asylum seekers would in thisway be refused leave to enter the UK by immigration
officers operating abroad and so be unable to trave to the UK to claim asylum here.

Such a scheme was duly introduced and under it, by agreement with the Czech Republic, pre-entry
clearance immigration control has been operated a Prague Airport snce 18 July 2001. Itisamed
principdly a stemming the flow of asylum seekers from the Czech Republic, the vast mgority of
these being of Romani ethnic origin (Roma), and in this it has planly had some consderable
success, wheress in the three weeks before the operation began there were over 200 asylum
clams (including dependants) a UK ports from the Czech Republic, only some 20 such clams
were made in the firg three weeks following its introduction, over 110 intending travellers from
Prague being refused leave to enter the UK during that period. The pre-clearance procedure at
Prague has been operated irregularly but sufficiently frequently and unpredictably thet intending
asylum seekers continue to be deterred.

These proceedings challenge the Prague operation on two central grounds. Firg it issaid to violate
the UK’s internationa obligations both under the Geneva Convention (1951) and Protocol (1967)
relating to the Status of Refugees (“the Convention”) and under customary internationa law: the
United Kingdom is not permitted to take such active steps to prevent those seeking refuge from
persecution from leaving their own gtate.  Secondly, and independently, it is said to contravene s
19(B) of the Race Relaions Act 1976 and to congtitute direct racid discrimination against those
Czech Roma who are seeking to come to the UK not as asylum seekers but for some other
purpose provided for under the immigration rules. A third and subsidiary ground of chdlenge is
that the claming of asylum itsdlf is said to be a purpose covered by the rules so that the immigration
officers were therefore breaching the rules in refusng leave to enter © Roma coming for that
purpose. A fourth ground of chalenge was advanced below, namely that the Secretary of State
had fettered his discretion in refusing in the case of the individud gppellants to condder exercisng
his extra- statutory discretion to grant them entry clearance to come to the UK as refugees.

In a reserved judgment given on 8 October 2002, following a three-day hearing in July 2002,
Burton J rgected al four grounds of chdlenge and so dismissed the application. He gave
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permission to gpped, however, with regard to the Convention ground of chalenge and dso the
dleged breach of the immigration rules. This court (Ward and Laws LJ1J) on 24 January 2003
gave permission to gpped with regard to the race discrimination challenge. Permission to apped
on the fourth ground of chdlenge was refused; there was nothing init:  the gppelants remain able
to invite the Secretary of Stat€' s exercise of his extra-tatutory discretion.

The appdlants are respectively the European Roma Rights Centre (“ERRC”), an NGO based in
Budapest devoted to the protection of the rights of Romani people in Europe (some nine million in
dl), and sx Czech Roma who were refused leave to enter the UK by immigration officers a
Prague airport. Five of the Sx were in fact intending to dam asylum in the UK, three having
candidly dated that intention, the other two having initidly sought to conced it, fdsdy sating that
they were intending only a short vigt to the UK. The sixth (HM) asserts that she was genuinely
intending only a short vidt to her granddaughter and grandson-in-law dthough the immigration
officer who interviewed her was not satisfied of this.

Before turning to the individud grounds of chdlenge | mug firg outline the main parts of the
domestic legidation governing the Prague operation.

Apart from EEA nationds and British citizens, a person may not enter the UK “unless given leave
to do so in accordance with the provisons of, or made under, [the Immigration Act 1971 (“the
1971 Act”)]” (see S3(1)(a)). The power to give or refuse leave to enter is generdly exercised by
immigration officers (s4(1)), the Secretary of State only being able to do so in prescribed
circumstances (s3A(7)). Section 3(2) permits the Secretary of State to make rules & to the
practice to be followed in the adminigration of the 1971 Act and immigration officers are required
to act in accordance with these rules and such indructions as may be given to them by the
Secretary of State which are not inconsistent with such rules (paragraph 1(3) of schedule 2 to the
1971 Act).

The relevant immigration rules made under s3(2) are contained in HC 395 and set out at length the
various grounds upon which entry clearance (advance leave to enter either by way of visa or entry
certificate) or leave to enter (on arriva a the UK port) can be sought and obtained. Stringent
conditions gpply to each category of applicant and in each case the rules specify the matters of
which the gpplicant must satisfy the immigration officer. Rule 320 provides that entry clearance or
leave to enter “isto be refused” if, amongst other things, “entry is being sought for a purpose not
covered by these Rules’.

With regard to asylum the rules provide as follows:.

“327. Under these Rules an asylum applicant is a person who clams that
it would be contrary to the United Kingdom’ s obligations under the
United Nations Convention and Protocol Relating to the Status of
Refugees [the Geneva Convention] for him to be removed from or
required to leave the United Kingdom. All such cases are referred
to in these Rules as asylum gpplications.
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328.

329.

330.

334.

336.

Asthose rules make plain, dl damsfor asylum, whether made at the point of entry or following the
grant of leave to enter on some other basis, have to be referred to the Secretary of Sate. Many
asylum seekers, of course, are subsequently found to have no proper claim but meanwhile will have
remaned in the UK, whether in detention or in the community, for months and often for years, and,
according to published statistics, a substantial number of those eventudly refused are never in fact
removed. As Burton J observed below, “this is the adminigrative, financid and indeed socid

burden borne as a result of failed asylum seekers’. Asylum overload, however, refers not only to

All asylum applications will be determined by the Secretary of
State in accordance with the United Kingdom's obligations under
the [Geneva Convention]. Every asylum application made by a
person at a port or airport in the United Kingdom will be referred
by the Immigration Officer for determination by the Secretary of
State in accordance with these Rules.

Until an asylum application has been determined by the Secretary
of State or the Secretary of State has issued a certificate ... no
action will be taken to require the departure of the asylum applicant
or his dependants from the United Kingdom.

If the Secretary of State decides to grant asylum and the person
has not yet been given leave to enter, the Immigration Officer will
grant limited leave to enter.

An asylum gpplicant will be granted asylum in the United Kingdom
if the Secretary of State is satidfied that:

()] he is in the United Kingdom or has arived a a port of
entry in the United Kingdom; and

(D) he is a refugee, as defined by the [Geneva Convention;
and

(i) refusing his goplication would result in his being required to
go (whether immediatdy or after the time limited by an
exiding leave to erter or remain) in breach of the [Geneva
Convention], to a country in which his life or freedom
would be threatened on account of his race, religion,
nationdity, political opinion, or membership of a particular
socid group.

An gpplication which does not meet the criteria set out in
paragraph 334 will be refused.”

asylum seekerswho fail in their clams, but aso to those who succeed.

Asylum overload has led both to an increase in visa control and aso, as sated, to legidation to
dlow immigration officers to be dationed and to operate the rules aoroad. Section 1 of the

Immigration and Asylum Act 1993 introduced a new section 3A into the 1971 Act:
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“3A(1) The Secretary of State may by order make further provison with
repect to the giving, refusng or varying of leave to enter the
United Kingdom.

2 An order under S(1) may, in particular, provide for -

@ leave to be given or refused before the person concerned
arivesin the United Kingdom ...”

This was given effect to by Article 7 of the Immigration (Leave to Enter and Remain) Order 2000,
whereby:

“(1) An Immigration Officer, whether or not in the United Kingdom,
may give or refuse a person leave to enter the United Kingdom at
any time before his departure for, or in the course of his journey to,
the United Kingdom.

2 In order to determine whether or not to give leave to enter under
this article (and, if so, for what period and subject to what
conditions), an immigration officer may seek such information and
the production of such documents or copy documents as an
immigration officer would be entitled to obtain in any examingion
under ... the Act.”

By HC704 anew rule 17A was introduced into the rules whereby:

“Where a person is outsde the United Kingdom but wishes to travd to the
United Kingdom an Immigration Officer may give or refuse him leave to
enter. ...”

Following an agreement negotiated with the Czech government, this new power to operate the
rules extra-territoridly was implemented at Prague airport on 18 July 2001. As Mr James Munro,
Assgant Director of the United Kingdom Immigration Service and the person lesponsible for
operating the pre-clearance scheme, has stated in these proceedings, the Czech Republic had
produced an unusudly large proportion of failed asylum seekers:

“Asylum gpplications recelved in the United Kingdom from nationds of the
Czech Republic, excluding dependants, had reached some 515 per annum
in the year 1998. By 2000 it had reached 1200 per annum. Of the 1800
asylum decisons made in 2000 (which will have included gpplications
made previoudy) there were 10 decisons by the Secretary of State
granting asylum. A further 10 cases were granted exceptiond leave to
reman outdde the asylum rules. The success rate of asylum gppeds by
Czech naionds was, a the beginning of 2001, only around 6%.”

As dready indicated, the vast mgority of asylum applicants from the Czech Republic are Roma.
The Home Office' s own Country Assessment for August 2001 records:



“[T]here are approximately 300,000 members of the Roma ethnic group,
i.e. about 3% of the country’s population ... Roma may face
discrimination from dements within Czech society in employment,
education, housing and access to services ... Sporadic acts of violence by
‘skinheads againg members of the Romaminority have continued to occur
... [D]iscrimination and harassment experienced by Foma will, in most
cases, not amount to persecution within the terms of the Convention. The
threshold may however be passed inindividua cases”

17.  The ERRC executive director paints an atogether blesker picture:

“... daly human rights abuse [of Roma] often motivated by, linked with or
exacerbated by extreme levels of discrimination, notably in the fields of
education, housing, employment and the provison of hedth and socid
savices, as wel as in the adminidration of judice, ... high levels of
racidly-motivated violence indluding racidly-motivated violent acts by neo-
Nazi skinheads, members of the wider public and even members of law
enforcement agencies’

18. It is no part of the court’s task on this gpped to reach any view as between those differing
positions, ill less as to whether any of these gppellants would have a vdid clam for asylum.
Rather our task on the first part of the case is to decide whether a scheme designed to prevent any
such asylum dams (whether genuine or otherwise) being made in the UK is congagtent with the
UK’sobligationsin internationd law, in particular under the Convention.

19.  With those few introductory paragraphs | turn now to thisfirst issue, pausing only to observe that a
subgtantialy fuller account of the background to these proceedings is to be found in Burton Js
admirably clear and comprehendve judgment below.

The Convention Chdlenge

20. Section 2 of the Asylum and Immigration Appeds Act 1993 provides that:

“Nothing in the immigration rules (within the meaning of the 1971 Act) shall
lay down any practice which would be contrary to the Convention.”

21.  The Convention, of course, is concerned with refugees. The term is defined in article 1A of the
Convention:

“ For the purposes of the present Convention, the term ‘refugee
shdl gpply to any person who ... (2) ... owing to well-founded
fear of being persecuted for reasons of race, rdigion, nationdity,
membership of a paticular socid group or politicad opinion, is
outsde the country of his naiondity and is unable or, owing to
such fear, is unwilling to avall himsdf of the protection of that
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country; or who, not having a nationdity and being outsde the
country of his former habitud resdence ..., is unable, or owing to
such fear, isunwilling, to return to it.”

Article 33, entitled Prohibition of expulsion or return (* refoulement” ), lies a the heart of this
appedl:

“(1) No contracting state shdl expe or return (‘refouler’) a refugee in
any manner whatsoever to the frontiers of territories where his life
or freedom would be threatened on account of his race, religion,
nationdity, membership of a particular socid group or politica
opinion.”

It is convenient at this stage to set out two articles of the Vienna Convention on the Law of Tresties
1969 (which has been incorporated into domestic law) and two further provisions in internationa
treaties (which have not been so incorporated).

Articles 26 and 31(1) of the Vienna Convention provide respectively:

“26. Evey treaty in force is binding upon the parties to it and must be
performed by them in good faith.

31(1) A treaty shdl be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty and their
context and in the light of its object and purpose.”

Article 14(1) of the 1948 Universd Declaration of Human Rights provides that:
“Everyone has the right to seek and to enjoy in other countries asylum from
persecution.”

Article 12(2) of the International Covenant on Civil and Politica Rights provides that:

“Everyone shdl be free to leave any country, including his own.”

The gppdlants centrd submission was recorded below as follows:

“A good faith obligation, interpreted in the light of the object and purpose
of the Convention, must include an obligation, not necessarily to facilitate
an asylum seeker to leave his own country and/or to reach one's border,
but not to take steps to prevent him from doing so (at least unless the
refugee is dready in a safe third country).



Thus, it is submitted, where, as here, such date is in practice extending its
frontier out to Prague, it must not turn away an intending asylum seeker
abeit that that personis not (yet) arefugee.”

28. In support of their argument below the gppellants prayed in ad the views expressed in a lengthy
letter from the United Nations High Commissioner for Refugees (“UNHCR”) dated 19 July 2002:

“4, We acknowledge that the primary questions in this legd action do
not turn on the text of the [Geneval Convention. Rather, they turn
on understanding the internationa protection regime as a complex
of internationa practice and precepts drawn from refugee law,
human rights law and generd principles of internationa law. The
[Geneval Convention is the cornerstone of this complex. Where,
as in the present case, issues arise that grictly do not fal within the
Convention’s textua scope, its objectives and purposes should act
as arelidble guide. UNHCR's reservations to the pre-screening
procedures are best understood in this light.

8. The [Geneva] Convention’s objects and purposes areimportant in
ensuring that States' approach to illegd migration is congstent with
their Convention obligations. UNHCR acknowledges that States
have a legitimate interes in contralling illegd migration. Such
controls should not, however, be introduced in a manner which
meakes it difficult or impossible for refugees to access internationa
protection. The pre-clearance procedures a Prague Airport have
precisdly the effect of preventing persons from boarding a flight to
the UK when they express an intent to seek asylum. This means
that persons at risk of persecution will be prevented from gaining
access to internationa protection.

9. The internationa refugee protection regime would be sgnificantly
jeopardised if States which have agreed to provide protection for
refugees were free to cut off al reasonable moddities of accessto
its territory for refugees [the letter should perhaps say ‘potentid
refugees] in the name of migration contral.

13.  Although the decison to grant asylum to a particular refugee
remans the prerogaive of the Sate, there is an implicit
responsbility on States to refrain from preventing asylum seekers
from finding safety or from obtaining access to asylum procedures.
Without such an implied responghility the right to seek asylum
might be rendered illusory.

14. It should be noted that deniad of access to asylum procedures
caries with it a ggnificant amount of risk to the safety of the
individua. Clearly the potentid risks are heightened where — asis
the case with the procedures a Prague Airport — access to
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procedures is denied in co-operation with the very country from
which internationa protection is sought.”

The Office of the UNHCR now intervenes in the appedl by permisson of Laws LJ and we have
been hdpfully provided with a number of written arguments prepared on its behdf by Mr Guy
Goodwin-Gill (nowadays disavowing professorid rank) extending in al to some 70 pages and
supported by four volumes of texts and authorities in addition to the 50 or 60 authorities cited by
the other parties. It will not, | fear, be possble to do justice to many of the arguments placed
before us. Let me, however, record at this stage the essence of Mr Goodwin-Gill’s find written
submissons:

i) The pre-entry clearance practice as operated is contrary to internaiona law and the
internationa obligations accepted by the UK both under tresty and under customary
internationd law.

ii) The practice frustrates the object and purpose of the 1951 Convention contrary to the
internationd legd principle of good fath.

i) It conditutes a revison of a multilaterd treaty (increesng the burden on others),
implemented without reference to the other parties.

\Y) It is incompeatible with the UK’s other obligations under internationd law, induding the
obligation to exercise rights in good faith. It renders the 1951 Convention nugatory and
prevents provisons such as article 31 or 33 ever being engaged.

V) Given that the practice of pre-clearance “extends’ the UK’s frontiers beyond the territory
of the UK, the UK’ sinternationd legd responsbilities go with it.

Vi) A date lacks good fath in the gpplication of a treaty, not only when it openly refuses to
implement its undertakings, but equally when it seeks to avoid or to “divert” the obligation
which it has accepted or to do indirectly that which it is not permitted to do directly.

The Convention chdlenge, it must be recognised, raises two quite didtinct issues. one is the
subgtantive question as to the UK’ s obligations under internationa law having regard to the terms
of the Convention; the other, the judticiability of this question given the limited extent to which these
obligations have been incorporated into domestic law. Although logicaly, no doubt, judticiability
may be thought the prior issue, | have preferred to address first the substantive questions of
internationd law arising as to the true nature of the UK’s obligations under the Convention, in
particular under the non-refoulement provison in article 33, congrued in conformity with atice
31(1) of the Vienna Convention.

That article 33 of the Convention has no direct gpplication to the Prague operation is plain: as Mr
Howell QC for the respondents points out, it goplies in terms only to refugees, and a refugee is
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defined by article 1A(2) as someone necessarily “outsde the country of his nationdity” (or, in the
case of a ateless person, “former habitual resdence’). For good measure article 33 forbids
“refoulement” to “frontiers’ and, whatever precise meaning is given to the former term, it cannot
comprehend action which causes someone to remain on the same sde of the frontier as they began;
nor indeed could such a person be said to have been returned to any frontier.

| have dready indicated the broad outline of Mr Goodwin-Gill’s argument on behdf of the
UNHCR. Lord Lester QC for the appdlants puts the argument a little differently. It is his
submission that the Prague operation condtitutes “a form of congtructive refoulement”, dternatively
that, “in the absence of an express obligation on a state not to act so as deliberately to prevent
those dleging that they are suffering Convention persecution from leaving their country of nationdity
S0 as to acquire refugee status under the Convention, such an obligation is to be implied into the
Convention so as hot to defeat or frudtrate its purpose and as part of the obligation of good faith”.

One of the respondents contentions accepted below as a reason for rgecting Lord Lester’s
argument centred on the decison of the United States Supreme Court in Sale, Acting
Commissioner, Immigration and Naturalisation Service -v- Haitian Centers Council Inc.
509 US 155 (1993). The court there was concerned with a boatload of refugees from Haiti
intercepted by the American Immigration Service in internationad waters and returned under
agreement with the Haitian government to Haiti. The court held by a mgority of 8:1 that the action
was lawful on the ground that article 33 was not intended to govern a stat€’s conduct outside its
nationa borders or territorid waters. Burton J below commented on the decison asfollows:

“It may be thought that the concluson that the action of returning those
dready refugees to ther country of origin was not in contravention of the
Convention is a fortiori to the question as to whether any obligation is
owed to those who are dtill in their country of origin and not yet refugees.”

Before us the appd lants were to my mind able to demolish that particular argument by reference to
the report (No 51/96[1]) of the Inter- American Commission for Human Rights which was fiercely
critical of the mgority decison of the Supreme Court and preferred the dissenting judgment of
Blackmun J, the approach which has subsequently been followed. For present purposes | propose
to regard Sale aswrongly decided; it certainly offends one' s sense of fairness.

Where, however, does that leave the present case? Lord Lester submits that there is only the
narrowest distinction between the two cases.  narrow in both the territorid and the jurisprudentia
sense If it isimpermissble to return refugees from the high sees to their country of origin, why
should it be permissible to prevent their leaving in the firg place? How can the legdity of the
putative receiving date's action be determined smply by reference to which sde of the frontier
(perhaps aland frontier) the prospective asylum seeker is standing?

Lord Lester further submits that a generous and purposive interpretation should be given to
Convention provisions concerned, as clearly these are, to further human rights, and in this regard he
praysin ad the decison of the ECtHR in what he contends is the closdy andogous case of Golder
-v- United Kingdom (1975) 1 EHRR 524. Golder was a prisoner refused permission by the
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Home Secretary to consult a solicitor with a view to bringing libel proceedings againgt a prison
officer. The court congtrued article 6 of ECHR, which provides that “in the determination of his
cvil rights ... everyone is entitled to afair ... hearing”, as requiring aright of access to a solicitor.
So too here, submits Lord Lester, the court should congtrue article 33 as implying aright of access
to a prospective refugee o that his clam for asylum may be fairly determined.

Silfully and powerfully though these arguments were advanced, they cannot to my mind prevall
over the many and compelling arguments to the contrary. To start with Golder, it providesin my
judgment no read anadogy with the present case a dl. The decison there turned on the true
condruction of article 6. The English text was ambiguous. The French text was ultimately found
by the mgority decisve. It cannot be suggested that on any congtruction of article 33, however
generous, a right of access to this or any other country to daim asylum can be found withinit. So
far, indeed, from this being s0, not merely article 33 itsdf but the Convention as a whole can be
seen to be concerned not with permitting access to asylum seekers but rather with the non return of
those who have managed to gain such access. Having defined as refugees solely those who have
dready |eft their own dtate, the Convention then imposes on member states a series of obligations
with regard to them. Article 33 itsdlf, as dready explained, is concerned only with where a person
must not be sent, not with where he is trying to escgpe from. The Convention could have, but
chose not to, concern itself adso with enabling people to escape from their own country by
providing for aright of admission to another country to alow them to do so. The legd position is
correctly stated in Oppenheim's International Law, Volume 1, 9" Edition at paragraph 402 as
follows

“The so-cdled right of asylum is not a right possessed by the dien to
demand that the dtate into whose territory he has entered should grant
protection and asylum. For such state need not grant such demands. The
condtitutions of a number of countries expresdy grant the right of asylum to
persons persecuted for politica reasons, but it cannot be said that such a
right has become a ‘ generd principle of law’ recognised by civilised Sates
and as such forming part of internationa law. Nether is any such right
conferred by Art 14 of the Universal Declaration of Human Rights .... The
Declaration, which in any case is nat alegdly binding insrument, does not
confer aright to receiveasylum ...”

To the same essentid effect are passages in Hathaway’s Law of Refugee Status 1991 and the
UNHCR Handbook on Procedures and Criteria for Determining Refugee Status, both quoted in
the judgment below:

“The firg eement of Convention refugee status is that the clamant must be
outsde his country of origin. There is nothing intuitively obvious about this
requirement: many if not most of the persons forced to flee their homesin
search of safety remain within the boundaries of ther sate. Ther plight
may be every bit as serious as that of individuas who cross borders, yet
the Convention definition of refugee satus excludes internd refugees from
the scope of globd protection.” (Hathaway, p29)



“It is a generd requirement for refugee status that an applicant who has a
nationdity be outsde the country of his natondity. There are no
exceptions to this rule. Internationa protection cannot come into play as
long as a person is within the territorid jurisdiction of his home country”
(UNHCR Handbook, paragraph 88)

Such an gpproach is supported dso by the authorities, domestic and foreign. | shall content mysdlf
with brief citations only.

39. Lord Mudtill inT -v- Home Secretary 1996 AC 742 put it thus:

“[A]lthough it is easy to assume that the appelant invokes a ‘right of
asylum’, no such right exiss. Nether under internationa nor English
municipa law does a fugitive have any direct right to indst on being
received by a country of refuge.” (p754B)

“The [domestic] legidation must be viewed againg the background of a
complete absence of any common law right, elther nationa or internationd,
for arefugeeto ingst on being admitted to aforeign country.” (p758H)

40.  Todgmilar effect, Lord Goff and Lord Hoffmann in ther joint dissenting opinion in the Privy Council
in Nguyen Tuan Cuong -v- Director of Immigration [1997] 1 WLR 68, 78 - 79:

“A person who satidfies [the Convention] definition is said to have refugee
datus. The rest of the Convention imposes on the contracting states
certan obligations towards persons having refugee datus.  For the
purposes of immigraion control, the most important are contained in
aticles 31 and 33. ... [Article 31 forbids the impostion of pendties on
refugees arriving in another country without authorisation - unlike article 33,
it is derogable under article 42]. Refugee gatus is thus far from being an
internationa passport which entitles the bearer to demand entry without let
or hindrance into the territory of any contracting Sate. It is dways a Satus
relative to a particular country or countries. And the only obligations of
contracting dtates are, first, not to punish a refugee who has entered
directly from the country in which his life or freedom was threatened for a
Convention reason and secondly, not to return him across the frontier of
that country. In al other questions of immigration control: for example,
punishment for illegd entry from a third country, or expulson to a third
country from which there is no danger of refoulement to a country fdling
within article 33, the question of whether a person has refugee dtatus is
amply irrdlevant.”

41. Of the many foreign authorities | shdl refer to only one, the judgment of the High Court of Audtrdia
in Minister for Immigration and Multicultural Affairs -v- Ibrahim [2000] HCA 55, and cite
but a sngle passage from Gummow J s leading judgment on behaf of the mgority:
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“The scope of the Convention

136. The remaning issues dso turn on the meaning to be given to the
Convention definition, but they involve more fundamenta
cons derations respecting the scope and purpose of the Convention
itsdf. The provisons of the Convention ‘assume a gStuation in
which refugees, possbly by irregular means, have somehow
managed to arrive a or in the territory of the contracting sate'. ...

137. Firg, it has long been recognised that, according to customary
internationa law, the right of asylum is a right of States, not of the
individud; no individud, including those seeking asylum, may
assart aright to enter the territory of a sate in which that individua
isnot anationd. ...

138. Secondly, as Professor Sir Hersch Lauterpacht pointed out at the
time, the Universal Declaration of Human Rights adopted in 1948,
thet is to say, shortly before the formation of the Convention, was
accompanied by a generd repudiation by member States of the
idea that the Declaration imposed upon them a lega obligation to
respect the human rights and fundamentd freedoms which it
proclamed. Article 14 declared that ‘[€]veryone has the right to
seek and to enjoy in other countries asylum from persecution’. But
this right ‘to seek’ asylum was not accompanied by any assurance
that the quest would be successful. A ddiberate choice was made
not to make a dgnificant innovetion in internationd lav which
would have amounted to a limitation upon the absolute right of
member States to regulate immigration by conferring privileges
upon individuas. Over the last 50 years, other provisons of the
Declaration have, as Professor Brownlie puts it, come to
‘condtitute genera principles of law or [to] represent dementary
condderations of humanity’ and have been invoked by the
European Court of Human Rights and the International Court of
Jugtice.  But it is not suggested that Art 14 goes beyond its
cdculated limitation. Nor was the matter taken any further by the
International Covenant on Civil and Palitica Rights (‘the ICCPR').
This entered into force for Austraia on 13 November 1980.
Article 12 of the ICCPR dipulates freedom to leave any country
and forbids arbitrary deprivation of the right to enter one's own
country; but the ICCPR does not provide for any right of entry to
seek asylum and the omission was ddliberate.”

AsMr Howell has pointed out, only two provisons in the Convention apply to admissons and they
are of the most limited scope. Article 11 gpplies to refugee seaman and requires no more than that
a date under whose flag they are serving “shdl give sympathetic consderation to ... ther
temporary admission in its territory”. Article 28(1) requires states to issue “to refugees lawfully
gaying in their territory travel documents for the purpose of travel outside their territory” and by
paragraph 13 of the Schedule to the Convention the state undertakes that the holder of such a
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document “shal be readmitted to its territory a any time during the period of its vaidity”. The very
limitations upon these obligations serve to illudrate the digtinction between, on the one hand, the
obligations owed to those dready within a date's territory and, on the other, the lack of any
obligation to admit those (perhaps Smply across aland frontier) aspiring to become refugees.

It is, indeed, accepted by the gppellants that a state is under no obligation to admit refugees. How
then can there be an obligation not to impede but rather to admit someone o that he can become a
refugee? For my part | remain of the view | expressed in Hoverspeed, namely that not merdly is
the Home Secretary under no obligation to facilitate the arriva of asylum seekers but rather he is
entitled to take steps to prevent their arriva. | referred there to the “tension [which] undoubtedly
arises from our obligation to asylum seekers under the 1951 Convention on the one hand and our
entitlement to impede their arrival on the other”. In the later case of R-v- Uxbridge Magistrates
Court ex parte Adimi [2001] QB 667, in the context of article 31, | noted that states Strive
increasingly to prevent the arrival of asylum seekers and observed that “the combined effect of visa
requirements and cariers liadility has made it wdl nigh impossble for refugees to travd to
countries of refuge without fase documents’. None of this, | readily acknowledge, is entirely
satifactory. In anided world there would no doubt be provison for states to fecilitate the escape
of persecuted minorities by alowing entry to their own country. | am satisfied, however, that on no
view of the Convention is this within its scope. The digtinction between on the one hand a sate
preventing an aspiring asylum seeker from gaining access from his own country to its territory and
on the other hand returning such a person to his own country (the ditinction, in short, between this
case and Sale) can be made to seem a narrow and unsatisfactory one. In my judgment, however,
it isacrucid diginction to make and it is supported both by the text of the Convention and by the
authorities dictating its scope.

It is supported too, as Mr Howell points out, by reference to the 1977 Draft UN Convention on
Teritorid Asylum which ultimately failed to achieve gpprova but which would otherwise have
provided by article 3 that no person eligible for the benefits of asylum “who is a the frontier
seeking asylum ... shal be subjected [by a contracting state] to measures such as rgection a the
frontier ... which would compd him to remainin ... aterritory with respect to which he has awdl-
founded fear of persecution”. What need for such further Convention if the law is dreedy as the
gppellants submit?

It seems to me important to recognise that in entering into international tregties daes are
undertaking limited obligations only and that the courts must recognise and respect such limitations.
The good faith alegation upon which Mr Goodwin-Gill lays such stress should be approached with
this in mind. As the Internationd Court of Judice stated in Cameroon -v- Nigeria (1998)
Genera List No 94, at paragraph 39:

“[A]lthough the principle of good fath is ‘one of the basic principles
governing the cregtion and performance of legd obligations ... it isnot in
itself a source of obligation where none would otherwise exist’ ...”

It is pertinent in this connection to refer dso to the judgments of the High Court of Audrdiain A -
v- Minister for Immigration and Ethnic Affairs (1997) 190 CLR 225. Dawson Jthere, having
graphically described the limits on the extent to which the Convention attempts to trandate nto
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practical redity the concern expressed in its Preamble that persons enjoy the “widest possible
exercise of ... fundamentd rights and freedoms’, continued:

“In that respect, the Convention, like many internationd and municipa
instruments, does not necessarily pursue its primary purpose a dl cods.
The purpose of an ingrument may instead by pursued in a limited way,
reflecting the accommodation of the differing viewpoints, the desre for
limited achievement of objectives, or the congraints imposed by limited
resources. ... It would therefore be wrong to depart from the demands of
language and context by invoking the humanitarian objectives of the
Convention without appreciaing the limits which the Convention itsdf
places on the achievement of them.”

Included within Mr Goodwin-Gill’s find submissions is the suggestion that the Prague scheme
“renders the 1951 Convention nugatory and prevents provisions such as article 31 or 33 ever being
engaged” (see paragraph 29.v) above). This surely overdates the argument. Of course, if those
intending refugees who are affected by the Prague scheme are unable on that account ever to leave
the Czech Republic, they can never benefit from articles 31 or 33. But many others benefit and will
continue to do 0. In the end, as it seems to me, dl Mr Goodwin-Gill’s submissons rest on this
that no individua state can impede the flow of prospective asylum seekersto its shores. To do o,
it issad, ether precludes their becoming refugees and thereby benefiting from articles 31 and 33 in
thefirgt place (if they have to remain in their country of origin), or a least “avoids’ or “diverts’ onto
other dtates the burden of processng ther clams and providing them with sanctuary where
appropriate. For the reasons aready given these are not arguments | fedl able to accept.

Let me at this stage address the digtinctions which the appellants seek to draw between visa
regimes and the Prague scheme, didtinctions which they suggest make the latter the more
objectionable of the two types of control. Lord Lester criticises in particular the fact that the
decison to refuse leave is made a the airport, after the intending asylum seeker has dready
committed himsdlf to purchasing a ticket and to dfecting an escape, and in such a way as to
increase the risk of persecution. He contragts this with the more discreet process involved in
making an advance visa gpplication in writing. He complains too that the pre-clearance scheme
operates only on a sporadic bass which is accordingly arbitrary and unfair as between asylum
seekers. Mr Goodwin-Gill too submits that there is a digtinction to be made between “the active
interdiction or interception of persons seeking refuge from persecution” on the one hand and
“passive regimes, such asvisaand carrier sanctions’ on the other.

In my judgment there is nothing in these criticiams and indeed the Prague scheme seems to me to
conditute if anything a less, rather than more, serious problem for would-be asylum seekers than
visacontrol. The fact that it operates only sporadicaly means that sometimes the intending asylum
seeker will befreeto travel. In any event it applies only to travel to the UK: the intending asylum
seeker can travel anywhere dse he pleases and, indeed, if he does so, there is nothing in the
scheme which precludes his then travelling on to the UK. There is no slamping of his trave

document or any permanent record of his having been refused leave. Rather the immigration officer
when refusing leave merdly issues a document recording such refusa which he faxes to the airline,
Although in practice the arline will be unwilling to carry the passenger and will immediatdy refund
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the ticket price, it isnot in fact prohibited from carrying the passenger to the United Kingdom. Nor
indeed would it incur carrier’ s liability (asit would if avisa regime were imposed) dthough it might
be liable to some lesser financia sanction pursuant to paragraphs 8 or 20 of Schedule 2 to the
1971 Act. Whilgt in certain countries the operation of the scheme might perhaps expose a refused
asylum seeker to the risk of further persecution for having sought to escape, that certainly cannot
be sad of the Prague operation: persecuted Czech Roma ordinarily suffer at the hands of non-
date agents; they are not subject to persecution by the Sate itself.

In short, it seems to me impossible to draw any principled digtinction in internationd law between
the legdity of the Prague operation and visa controls. Both Lord Lester and Mr Goodwin-Gill, |
should note at this point, take exception aso to visa controls, a any rate insofar as they are
designed to impede the escape of prospective asylum seekers. In this regard Mr Goodwin-Gill
puts before us a letter from UNHCR to the Home Secretary dated 13 December 2002 objecting
to the then proposed visa redtrictions on Zimbabwean nationals. In my judgment, however, these
objections do not sound in internationd law. Rather one must hope that when in truth acute
humanitarian concerns arise states will respond beyond the drict cdl of ther internaiond
obligations. This, | believe, is the only answer the court is entitled to give when Lord Lester
conjures up the spectre of a fresh Holocaust. Visa controls are, in short, clearly not outlawed
under the Convention or under internationa law generaly. EU law, indeed, not merdly sanctions
them but requires for certain countries both visa controls and carriers  liability with stipulated
minimum pendties ataching - as to which see International Transport Roth GmbH -v- Home
Secretary [2002] 3 WLR 344, 366.

Judticiability

ol.

Had | reached a different concluson on the subgtantive issue of internationa law here arising it
would have been necessary to condder a length the question whether that issue is drictly
judticiable under domestic law. As it is, however, | propose to leave this question, difficult and
complex asit is, for another day. For present purposes | wish to say no more than that, in the light
of the extensve arguments developed before us both oraly and in writing, | now recognise that the
views | expressed in the Divisond Court in Adimi (at pp685-686, in particular in reliance on R -v-
Secretary of Sate for the Home Department ex parte Ahmed [1998] INLR 570), are to be
regarded as a best superficid, and that the concluson | reached there, with regard to the legitimate
expectations of asylum seekers to the benefits of article 31, is sugpect. Mr Howell has mounted a
formidable argument againgt that conclusion, based not least on this court’'s decisons in
Chundawadra -v- Immigration Appeal Tribunal [1988] IAR 161 and Behluli -v- Secretary of
State [1998] IAR 407, neither of which was referred to in Ahmed (arather specia case under the
prerogative) nor cited to usin Adimi. Whether in the light of S2 of the Asylum and Immigration
Appeds Act 1993 (see paragraph 20 above) or by reference to the principle of legdity in the
context of customary international law Lord Lester would have persuaded us that we have the right
to quash the Prague scheme had we in the event thought it incompatible with the UK’ s obligations
under the Convention, | cannot say. | prefer to leave thisimportant issue undecided.
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This complaint is advanced on behdf of those appellants who were expressy seeking to come to
the UK as asylum seekers. | can ded with it quite briefly. Rule 320 (see paragraph 9 above)
provides that “leave to enter the United Kingdom is to be refused [if] entry is being sought for a
purpose not covered by these Rules’. The gppellants argue that asylum - ether the making of the
goplication or the gaining of refugee saus - is a purpose covered by the rules so that the
immigration officer in Prague, faced with these applications, should not have refused leave to enter
but rather should have dlowed the gpplicants to travel, neither granting nor refusing leave to enter
and thus enabling them to make their gpplication for asylum on arriva a Heethrow, applications
which would then have been referred to the Secretary of State under rule 328 (see paragraph 10
above). When an asylum application is made to the immigration officer on arriva in the UK and
then referred to the Secretary of State, leave to enter is initidly neither given nor refused. If the
Secretary of State later grants asylum, limited leave to enter will then be given - see rule 330.
Meantime the gpplicant is either detained or granted temporary admission.

In my judgment the argument fails. Of course the rules make provision for what is to happen if an
asylum application is made in the UK. (That the rules apply only to gpplications made in the UK is
gpparent both from rule 327, which defines an asylum applicant as someone complaining thet it
would be contrary to the Convention to remove him from the UK, and indeed from rule 328 which
refers only to gpplications made “at a port or airport in the UK”.) That is not to say, however, thet
asylum seeking is “a purpose covered by [the] Rules’. In my judgment it is not. Those purposes
are rather confined to the particular categories of entrant provided for by the rules, for example,
vidtors, sudents, spouses, ministers of religion and 0 forth. For each category the rules specify
the matters of which the gpplicant mugt satisfy the immigration officer. Neither the seeking of
asylum nor the enjoyment of refugee datus congtitutes such a category and, of coursg, it is the
Secretary of State, not an immigration officer, who must be satisfied of the matters stipulated by
rule 334 before asylum will be granted.

On this part of the case | add only this. were the chalenge to succeed on this basis and no other
the victory would be pyrrhic and short-lived - the Secretary of State could immediately counter it
by asmple change in the rules.

Race discrimination

55.

The dtatutory framework within which this issue arises is as follows.  Section 1(1) of the Race
Relations Act 1976 (“the 1976 Act”) provides that a person discriminates againg another if in any
relevant circumstances:

“(@ onracid grounds he treats that other less favourably than he treats
or would treat other persons; or

(b) he applies to that other a requirement or condition which he applies
or would apply equaly to persons not of the same racia group as
that other but -
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(i) which is such that the proportion of persons of the same
racid group as that other who can comply with it is
congderably smaller than the proportion of persons not of
that racid group who can comply with it; and

(ii) which he cannot show to be judtifiable irrespective of the
colour, race, nationdlity or ethnic or nationa origins of the
person to whom it is applied; and

(i) which is to the detriment of that other because he cannot
comply with it.”

Section 3(4) provides that:

“A comparison of the case of a person of aparticular racia group with that
of a person not of that group under section 1(1) must be such that the
relevant circumstances in the one case are the same, or not materialy
different, in the other.”

Pursuant to a recommendation in the Macpherson Report, the 1976 Act was amended so that its
provisons goplied (as previoudy they had not) to public authorities, dbet subject to certan
exceptions. Section 1 of the Race Relations (Amendment) Act 2000 introduced into the 1976 Act
further provisons asfollows:

“19B(1) It is unlawful for a public authority in carrying out any
functions of the authority to do any act which condtitutes
discrimination”

“19D(1) S19(B) does not make it unlawful for arelevant person to

discriminate agang another person on grounds of
nationdity or ethnic or nationd origins in carying out
immigration and nationdity functions.

2 For the purposes of subsection (1), ‘rdevant person’
means—

@ aMiniger of the Crown acting persondly; or

(b) any other person acting in accordance with a
relevant authorisation.”

“27(1A) In its gpplication in relation to granting entry clearance
(within the meaning of the Immigration Act 1971) section
19B applies in relation to acts done outside the United
Kingdom, as well as those done within Greet Britain.”

A rlevant authorisation under s19D(2)(b) was in fact given by the Minister on 23 April 2001. By
paragraph 2, under the heading Examination of passengers, it provided:
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“2 Where a person fals within a category listed in the Schedule and is
ligble to be examined by an immigration officer under paragraph 2
of Schedule 2 to the Immigration Act 1971 the immigration officer
may, by reason of that person’s ethnic or nationd origin-

@ subject the person to a more rigorous examination than
other personsin the same circumstances, ...”

Paragraph 3 of the authorisation, under the heading Persons wishing to travel to the United
Kingdom, provided:

“Where a person fdls within a category liged in the Schedule and is
outsde the United Kingdom but wishes to travel to the United Kingdom,
an immigration officer or, as the case may be, the Secretary of State may,
by reason of that person’s ethnic or nationd origin —

(a) decline to give or refuse the person leave to enter before he arrives in
the United Kingdom ...”

The Schedule there referred to contains alist of persons of saven ethnic or nationd originsincluding
“(b) Roma’'.

It is Mr Munro’s evidence that the authorisation, which in any event was revoked on 11 June
2002, was never adopted or made use of with regard to the pre-clearance scheme at Prague
Airport. The respondents accept rather that the Prague operation had to be operated consistently
with the 1976 Act and it is their assartion that it was. The appd lants submit to the contrary thet the
scheme operated in a systematicaly discriminatory fashion. As noted a the outset, the alegation
here is not of discrimination againg Roma asylum seekers but rather against those Romawho were
applying to come to the UK for reasons other than to daim asylum.

What was aleged below was direct discrimination contrary to s1(1)(a) of the 1976 Act in the
following two respects:

“a Longer and more intrusive questioning in the case of Roma
than non-Roma, and the trestment of the former with
greater suspicion and a requirement for a higher sandard
of proof.

b) In the event the decision-making was such that Romawere
refused while comparable nort Roma were not.”

In those respects it was sad that the defendants in operating the pre-clearance scheme have
treated Roma less favourably than non-Roma. The gppellants relied not least on some gtriking
figures compiled between late January and late April 2002 based on observations made by a
Czech Roma citizen working as a consultant for ERRC which were accepted for the purposes of
the argument below. These showed that, during that three month period, out of 6,170 passengers
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recorded as Czech nationas but not Roma, only 14 (0.2%) were refused entry while, of 78 who
were gpparently Roma (Roma being for the most part visudly identifiable) 68 (87%) were refused.
The case below rested in part on those gatidtics, in part on the very existence of the authorisation
even though the respondents asserted that it had in no way influenced the gpproach to the Prague
operation, and in part on evidence as to what had in fact occurred in relaion to the sx claimants
and to five other people who were not clamants. Two of the non-claimants (one Czech Roma, Mr
Samko; one Czech non-Roma, Ms Novakova) were journalists whose gpplications were the
subject matter of a Czech TV programme. Three (two Czech Roma, Ms Grundzova and Ms
Polakova; one Czech non-Roma, Ms Dedicova) were the subject of the ERRC's own test. Al
five (whose expenses had been paid respectively by the TV gation and by ERRC) were ostensibly
seeking leave to enter as vidtors. Leave to enter was, in the event, given to Ms Novakova, Ms
Polakova and Ms Dedicova, but not to Mr Samko or to Ms Grundzova. In other words, of the
five whose applications were staged, both the non-Roma applicants were granted leave but only
one of the three Roma. Even in the case of that one, moreover, Ms Polakova who had awell-paid
job, it was contended that she was subjected to longer and more intrusive questioning than would
have been the case had she been anon-Roma

The argument below turned entirdly on the facts. The parties were in full agreement on the
gpplicable principles of law which were stated by the judge as follows:

“1) A complainant mugt prove his or her case on the bdance of
probabilities (King -v- Great Britain-China Centre [1992] ICR
516 at 528-9 gpproved in Zafar -v- Glasgow City Council
[1997] 1 WLR 1659 at 1664f).

i) Claims brought under the race and sex discrimination legidation
present specid problems of proof for complainants, since those
who discriminate on the grounds of race or gender do not in
generd advertise ther prgudices indeed they may not even be
aware of them (Zafar at 1664d).

i) It is unusud to find direct evidence of racid discrimination. The
outcome of the case will therefore usudly depend on what
inferences it is proper to draw from the facts King at 528-529
approved in Zafar at 1664f-Q).

V) If aclamant can show that he has been less favourably treated than
comparable individuas from a different racid group, the court will
look to the dleged discriminator for an explanation. If no
explanation is put forward or if such explanation is inadequate or
unsatisfactory it will be legitimate to infer that the discrimination
was on racid grounds (King at 528-9 approved in Zafar at
1664h).”

It is convenient to cite dso the next two paragraphs from Burton J s judgment which similarly st
out undisputed matters of law:



“51.  The Clamants draw attention to the danger of stereotyping, which
does not need to be deliberate, and to guidance to be obtained
from Lord Nichollsin Nagarajan at 511H-512D:

‘All human beings have preconceptions, bdliefs, attitudes
and prgiudices on many subjects. It is part of our make-
up. Moreover we do not adways recognise our own
prejudices ... Members of racid groups need protection
from conduct driven by unrecognised prejudices as much
as from conscious and ddiberate discrimination.’

52. Bdcombe LJin West Midlands Passenger Transport Executive
-v- Jaquand Singh [1988] 1 WLR 730 at 736 referred to ‘a
conscious or unconscious racid attitude which involves stereotyped
assumptions, and there was hdpful reference to the Court of
Apped decisonin Kyrail Oceanic Ltd -v- Coleman [1981] ICR
864 (itsdf cited in a recent Hong Kong case in which Lord Lester
QC wasinvolved).”

64.  Thejudge then dedlt in very consderable detail with the many arguments based on the facts of the
case before findly gtating his concluson asfollows:

“74. The concluson tha is sought to be drawn is that the Prague
operation was discriminatory agang Roma. | am whally
unpersuaded that such a proposition is supported or furthered by
the refusd of leave of entry to HM or by the TV programme. |Is
the apparently differentia treatment of the Roma in the ERRC test
enough, coupled with the statigtics, to draw a conclusion that the
operation was targeted against Roma and was discriminatory? | am
satisfied that thisis not established:

(i) The ERRC test is in my judgment insufficient to draw any
concluson as to the nature of the whole operation, not
least given the fact that al three were acting out a part.

(D) The evidence as to the individud Clamants cannot be
ignored. | have dready concluded that | do not draw
support for a case for discrimination from the case of HM,
and obvioudy the same goes for the three Claimants who
amply cdamed asylum and do not dlege discrimination.
But the evidence in respect of the other two Claimants
must plainly be taken into account. RG and AKu both
now admit that they lied by conceding ther intentions to
cdam asylum, and no longer dam discrimingtion.  The
contemporaneous notes in respect of RG show his
interrogation, and the caefully deveoping thought
processes of the officer, whereby, notwithstanding the then
assrtion by RG of an intention of a short term vist, by
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reference to questioning as to the wife's cousn whom he
dleged that he was to vigt, and his own financid
circumstances, the officer concluded that the expenditure
of a trip ‘was wholly out of proportion to the likey
resultant benefits for someone of modest economic
background’ and that he ‘could not be satisfied that the
passenger and his family were genuindy seeking entry as
vigtors for the period stated’. When Ms Rose taks of a
‘bulls ey€ in relaion to the ERRC teg, it is in the context
that none of the evidence in reation to the Claimants, or
the other non-claimant, supports the case of discrimination.

(i) Mr Munro makes clear in his evidence that different
officers have different techniques and different methods.
Not dways are the same questions asked, and certainly
interrogations will vary in length, depending upon whether
early answers are satisfactory or not. | am not persuaded
that the evidence of Mr Munro is displaced; namely that
the authorisation was neither in place nor in mind, and that
the operation in Prague was to be and was carried out
non-discriminatorily. Whatever might be the postion if Ms
Grundzova or indeed Ms Polakova were a clamant in
repect of their own individua circumstances (whether in
s57 proceedings, if permitted, or otherwise), | am wholly
unpersuaded that, even taken with anything that could be
mede of the gatidtics, this limited evidence shows that the
operation in Prague was carried out discriminatorily, or a
fortiori that the sx Clamants are entitled to rdief in
repect of discrimination, or in paticular that any of the
Clamants can edtablish, as asserted in Lord Ledter's
skeleton argument, that the practice of pre-clearance is
being operated in away that discriminates againgt Romaon
racia grounds. In those circumstances | express no view
either way asto the dedrability of theintroduction, either in
the United Kingdom or in Prague, of any sysem of
recording by immigration officids of ethnicity.”

Ms Rose (who argued this part of the case on behdf of the appellants) seeks to attack those
conclusons by reference to a number of detailed criticisms of the judge’'s many findings of fact
which underlay them. By way of example only, she criticises the judge s earlier finding that there
was nothing surprising in 68 out of 78 Roma being refused leave to enter since this was “a not
dissmilar ratio” to the five out of 9x clamants whom it was conceded were in fact asylum seekers
and thus properly refused. Ms Rose submits that the judge should have taken, for the purposes of
the comparison, not the five out of Sx who faled to get leave, but rather the four out of nine (the
nine being the sx clamants together with the three Roma who were involved in the TV and ERRC
trids) who she says should have been granted leave (HM, Mr Samko, Ms Grundzova and Ms
Polakova) whereas only one, Ms Polakova, was. | would rgect this criticism which seems to me
founded on the false premise that the Roma gpplicants involved in the TV and ERRC trids were
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properly to be regarded as typica of the ordinary run of Roma applicants seeking leave to enter the
UK. To examine within this judgment dl Ms Rosg's many criticisms of the judge's factud
conclusions would be alengthy processindeed. | decline to embark on it and would say only that |
rgect dmogt dl of them and conclude that even those few which are made good do not in my
judgment serioudy undermine the judge' sfinal conclusons.

That, however, is not the end of the case on discrimination.  Rather the court itself raised in the
course of argument, and later sought additional written submissions upon, what seemsto methedl-
important question arisng on the race discrimination chalenge. The quedtion is this what is the
postion in law if, as ssemsto the court wholly inevitable, immigration officers, aware of the fact that
the overwhdming mgority of those seeking asylum from the Czech Republic are Roma (it may be
doubted, indeed, whether any such are non-Roma), bring a greater degree of scepticism to bear on
a Roma's gpplication for leave to enter for some permitted purpose than upon an gpparently
comparable application by a Czech non-Roma? Mr Howell for the respondents, | should at once
record, does not accept the premise of the question. Nonetheless, at our invitation, he addressed
the court’s concern in this regard.

Let me Sate the problem as clearly as| can. What we are postulating isthis:

i) The immigration officers at Prague have treated dl passengers in the same way irrespective
of race in the sense that they have genuindy tried their utmost not to discriminate against
Roma but rather to give Roma and non-Roma dike a fair and equa opportunity to satisfy
them on the balance of probabilities that they are coming for a permitted purpose and will
not apply for asylum on arriva. So the judge below has found and so to my mind he was
entitled to find.

ii) Being aware, however, that Roma aone as a group suffer discrimination (whether or not
amounting to persecution) in the Czech Republic and s0 in generd have a much greater
incentive than others to seek asylum and therefore, when being questioned at Prague
arport, to lie about their intentions in visting the United Kingdom, immigration officers on
that account are inevitably more sceptica of a Roma gpplicant’s true intentions than those
of a non-Roma, and are less easlly persuaded that the Romais genuindy intending to come
only for apermitted purpose.

lif) Generdly, therefore, Roma are questioned for longer and more intengively than non-Roma
and are more likely to be refused leave to enter than non-Roma.

Are Roma in these circumgtances properly to be regarded as subject to unlawful direct
discrimination? Arethey in short to be regarded as being less favourably trested on racid grounds
than arelevant comparator? Lord Lester submits so; Mr Howell submits not.

When | firg raised with Ms Rose what seemed to me the obvious point that immigration officers at
Prague could not fail to be more scepticd of Roma than non-Roma gpplicants in processing ther
applications for leave to enter for non-asylum purposes - they would surdly not otherwise be doing
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ther duty which is to refuse leave unless satisfied that gpplicants are genuindy coming for a
permitted purpose - | had thought the point fata to her argument. Once one predicates, asfor this
purpose one mugt, the lawfulness of the policy of excluding prospective asylum seekers from the
UK, immigration officers are surely entitled to act logicdly in itsimplementation. Her response was
that on the contrary it makes good her argument. Having initidly found this perplexing | very soon
came to regard it as the most troubling part of the case. Indeed, | confess to having changed my
mind upon it more than once.

The firgt point made by the gppdlants is that an assumption that the effective implementation of the
Prague scheme requires a racidly discriminatory gpproach on the part of the immigration officers
involved underlies the very authorisation granted by the minister just ten weeks before the operation
began - see paragraphs 58 and 59 above. The authorisation expressy provided for such
discrimination. True, the Home Office for whatever reason chose not to make use of it. Its grant,
however, is not without significance; rather it emphasises the need for such an exception to justify
the practice.

As for why the operation is to be regarded as directly discriminatory, al the gppellants arguments
seem to me to depend ultimately on two centrd principles of discrimination law: the irrdlevance of
motive and the impermissibility of stereotyping. Firdt it is said that the immigration officers motive
in treating Roma gpplicants differently isirrdevant: it matters not that they perceive Roma as being
in a materidly different pogition from nortRoma applicants on the basis that they have a greater
incentive to lie. The fact, therefore, that the immigration officers are honestly concerned smply to
enforce the immigration rules cannot aval them. Secondly the appdlants submit that the Prague
operation involves stereotyping - treating Roma less favourably because of the group’s assumed
characterigtics.  those of a race subject to discrimination who therefore have an incentive to seek
asylum and a propengity to lie to achieve it. Let me briefly refer to the main authorities relied onin
support of each argument.

Motive

The authorities principaly relied upon by the appedlants under this heed are R -v- CRE (ex parte
Westminster City Council) [1985] ICR 827, Bain -v- Bowles [1991] IRLR 357 and James -v-
Eastleigh Borough Council [1992] AC 751.

In the CRE case the council had dismissed a black road sweeper to whose gppointment the trade
union objected on racid grounds. That the council’s mative for doing so was to avert indudtria
action could not avall them.

Smilaly in Bain -v- Bowles, The Lady magazine had no defence to a complaint by a man whose
advertisement for a housekeeper in Tuscany they had refused to accept. Following past complaints
of sexua harassment, the magazine€'s policy was to accept such advertissments only where the
employer was awoman. AsBeldam LJ said at paragraph 25:

“In my judgment the perception of the risk of harm to those who answer
the advertisement was not a relevant circumstance for the purpose of the
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Act. Essentidly, it comes within the category, as my Lord [Dillon LJ] has
sad, of motive for the discrimination and for the policy adopted by the
defendants.”

In James -v- Eastleigh Borough Council the council dlowed free entry to its swvimming pools to
those of pensonable age (ie women of 60 and men of 65). A 61 year old man successfully
complained of sexud discrimination. The House of Lords by a mgority of 3:2 overturned the
Court of Apped’s decison that the policy was not discriminatory “on the ground of his sex”. As
Lord Bridge said at p763-764:

“The falacy, with dl respect, which underlies and vitiates [the Court of

Apped’s reasoning] was a falure to recognise that the dtatutory
pensionable age, being fixed a 60 for women and 65 for men, is itsdf a
criterion which directly discriminates agang men and women in thet it

treats women more favourably than men ‘on the ground of their sex’. ...

The expression ‘pensionable age’ is no more than a convenient shorthand
expression which refers to the age of 60 in awoman and the age of 65ina
man In congdering whether there has been discrimination againgt a man
‘on the ground of his sex’ it cannot possibly make any difference whether
the aleged discriminator uses the shorthand expression or pells out its full

meaning.”

Stereotyping

The appelants two main authorities under this head are Hurley -v- Mustoe [1981] ICR 490 and
EOC -v- Director of Education in the High Court of Hong Kong on 22 June 2001 (in which
Hartmann J s very full judgment considers a number of the earlier cases).

In Hurley -v- Mustoe the EAT was concerned with an employer’s refusd to employ women with
small children because he regarded them as unrdiable employees and needed to have rdiable staff
for hissmdl busness. AsBrowne-Wilkinson J put it at p496.

“[W]e are not deciding whether or not women with children as a class are
less reliable employees. Parliament has legidated that they are not be
treated as a class but as individuas. No employer is bound to employ
unreligble employees, whether men or women.  But he mugt invedtigate
eech case, and not smply apply wha some would cal a rule of
convenience and others prgudice to exclude a whole class of women or
married persons because some members of that class are not suitable
employees.”

The Hong Kong case resulted in the driking down of the Director of Education’s policy of
weighting children’s exam results so as to neutrdise a perceived advantage enjoyed by girls over
boys at that stage of their development. As Hartmann J explained at paragraph 86:
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“It is not disputed thet the right to equal trestment free of sex discrimination
isin our society afundamentd right; asLord Lester expressed it, aright of
high conditutiond importance. As an individud right it cannot be
undermined or negatived by broad assumptions or generdisations. What
may be true of a group may not be true of a ggnificant number of
individuas within thet group.”

Amongst the earlier authorities consdered in that case was Hutton J s judgment in In re the Equal
Opportunities Commission and Others (No 1) [1998] NI 223 in which the court struck down a
policy under which non-fee paying school places were awarded to an equa percentage of boys
and girls (in each case the top 27%) notwithstanding that some of the girls not thereby qudifying
obtained higher marks than some of the boyswho did.

Under this head of argument the gppdlants submit further that the treetment of Roma at Prague
arport is directly analogous to other such obvioudy objectionable discriminatory practices as
police officers stopping and searching black youths more frequently than white youths on the
assumption that they are more likely to have been engaged in crimind activity, or tax inspectors
more frequently or more rigoroudy investigating Jews than non-Jews on the assumption that Jews
are more prone to financia crime. They argue that it is not open to the discriminators to say that
the gppropriate comparators in these cases are respectively other recognisable groups of asylum
seekers (this being one of Mr Howell’s arguments) or drivers of white vans (like black youths,
frequently stopped and searched by the police) or saf-employed plumbers (whose tax returns, we
aretold, are often found unreliable).

Both arguments, | readily acknowledge, appear to have condderable force. Clearly it is
unacceptable for someone to be treated less favourably because of his race whatever the motives
underlying such trestment and whether or not it results from the discriminator making stereotyped
assumptions. My difficulty, however, is in recognising in the practice followed a Prague airport
anything that can redigticdly be regarded as less favourable treetment of Roma qua Roma. True,
as we oursalves have postulated, Roma are questioned more intensively and with a greater degree
of scepticiam that nonRoma (dthough | rgect the appellants contention - see paragraph 61(a) -
that they are subjected to a higher standard of proof). True too, paragraph 2 of the s19D(2)(b)
authorisation provided in terms for “amore rigorous examination [for, amongst others, Roma] than
other persons in the same circumstances’. | rgect, however, the contended-for implication that
such an examination must necessaxily otherwise be unlavful. How, | ask rhetoricdly, is an
objection to the more rigorous questioning of some than others reconcilable with the exhortation
repeatedly to be found throughout the case law that gpplications must be investigated individudly,
each applicant being given the opportunity to establish that he or she can satisfy whatever may be
the legitimate requirements of the questioner? How can it be said that the Prague operation fdls
foul, for example, of the principle established in Hurley -v- Mustoe? On the contrary, what
Browne-Wilkinson J surely was advocating there, in place of the wholesde rgection of women
with children as an unreliable class of employees, was the questioning individualy of women in that
pogition, questioning logicaly likely to be more intensve in ther case than in the case of other
aoplicants for the same job. Congder smilarly an employer interviewing for a job involving heavy
lifting. He may not be entitled to refuse to interview women a dl, but is he not permitted to
question afemale gpplicant for the job more scepticadly and rigoroudy than her male counterpart?
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Nor do | see the operation of the Prague scheme as being in any way inconsistent with the mgjority
decison of the House of Lords in James -v- Eastleigh Borough Council. Once it was
recognised that the council there might just aswell have said that entry was free to women, but not
men, in the 60-65 age group, the direct discrimination involved againg men became indisputable.
The condition of pendonability was itsdf peatently gender-based. The postion would in my
judgment have been very different had the policy been instead to admit free, say, those who were
in fact retired, or who could otherwise establish that they were of limited means, that would not
have involved direct discrimination and, if chellenged as indirect discrimination, would surdy have
been capable of judtification.

The gender-based discrimination so plainly evident in James -v- Eastleigh Borough Council was,
of course, itsdf unlawful. The appedlants gppear to suggest that that is mirrored here by the
discrimination againgt Roma in the Czech Republic which, of course, iswhat underlies the inevitable
scepticism surrounding Roma gpplications for leave. | readily accept that the race discrimination
againg Romain the Czech Republic is no less objectionable than sex discrimination in the UK. But
it does not follow that the fact that Roma are discriminated against must be ignored and so cannot
properly found the bads of otherwise legitimate concerns fet by immigration officers a Prague
about Roma applicants seeking to enter the UK. On the contrary, onceit is recognised as lawful to
operate in Prague a policy designed to keep asylum seekers away from the UK, that policy must
inevitably focus on those suffering discrimination abroad and for this purpose it cannot sensibly
matter whether such discrimination is by reason of race, sex, palitics, or whatever ese may found a
claim of persecution on Convention grounds.

The policy a Prague arport is manifestly not to refuse Roma as Roma; rather it is to refuse
prospective asylum seekers, or rather those who cannot satisfy the immigration officer to the
requiste standard that they will not dam asylum on ariva. (That the policy is desgned dso to
prevent travel to the UK even for one of the permitted purposes if the applicant cannot satisfy the
immigration officer of a reevant condition for entering, seems to me for present purposes
immaterid.) It is, it must be noted, a very different policy from that which could properly have
been adopted pursuant to paragraph 3 of the s19D(2)(b) authorisation, namely arefusd of leaveto
any and dl Roma qua Roma, irrespective of their purpose in travelling. That, of course, would
have involved direct discrimination and been unlawful save under an express statutory authorisation.

Nor to my mind can the Prague operation be sad to fal foul of the principle established in the
Hong Kong case (see paragraph 76 above) or the Northern Ireland case (see paragraph 79
above). In both those cases a generd policy was being adopted which necessarily depended for
its vaidity upon assumed characteristics as between the respective sexes and which inevitably,
therefore, disadvantaged a number of girls without their being given an opportunity to qudify for the
relevant benefit on individua merit.

| have adready recognised that, because of the grester degree of scepticism with which Roma
goplicants will inevitably be treated, they are more likdy to be refused leave to enter than non
Roma gpplicants. But thisis because they are less well placed to persuade the immigration officer
that they are not lying in order to seek asylum. That is not to say, however, that they are being
stereotyped. Rather it isto acknowledge the undoubtedly disadvantaged position of many Romain
the Czech Republic. Of course it would be wrong in any individud case to assume that the Roma
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aoplicant islying, but | decline to hold that the immigration officer cannot properly be warier of that
possbility in a Roma s case than in the case of a non-Roma applicant. If aterrorist outrage were
committed on our Streets today, would the police not be entitled to question more suspicioudy
those in the vicinity gppearing to come from an Idamic background? Similarly in the case of
sectarian violence in Northern Irdland. These seem to me the relevant andogies here, not the now
defunct practice of repeatedly stopping and searching black youths, dearly an unjudtifigble
interference with their liberty unless reasonable grounds exist for suspecting those actualy stopped.

There are, it seemsto me, various jurisprudentia paths by which to reach what | conceive to be the
common sense result in this case. | would hold ether that the Roma applicants are not being
treated less favourably than others in the respects dleged, dternatively, if they are, that thisis not
“on racid grounds’. If necessary | would hold that there are no relevant comparators against
whom to judge the treatment of Roma gpplicants. | believe that the true andyss of this caseisthat,
so far from Roma gpplicants being treated |less favourably than others in a comparable pogtion, in
redity there is being applied to them a requirement or condition which is gpplied equaly to others -
the requirement that they satisfy the immigration officer that they are not travelling to the UK with a
view to claming asylum. True, a condderably smdler proportion of Roma gpplicants than others
are able to satisfy that requirement, but it is nonetheless judtifiable. In other words, this appears to
me to be a case of judtifidble indirect discrimination. No case of indirect discrimination, however,
has ever been advanced here, or is now sought to be advanced. The appellants daim stands or
fdlsasone of direct discrimination. For the reasons dready given, | takethe view that it fals.

It follows from dl this that in my judgment none of the appellants arguments is sustainable and in
the resullt the gpped fails and should be dismissed.

Lord Judtice Mantdll:

89.

90.

| entirly agree with Smon Brown LJ that this apped should be dismissed and for the reasons he
gives. Itisonly because | am aware that Laws LJ does not that | add a few thoughts of my own
and then, amply, on the area of disagreement.

Applying Lord Steyn’s test in Nagarajan [2000] 1 AC 501 at 521 the question becomes, “why
did the Immigration Officer treat the Roma less favourably than the nonrRoma?’ Surdly the answer
must be, “because the Romais more likely than the non-Romato wish to claim asylum.” 1t may be
and dmog certainly is the case that the wish to clam asylum comes about because the Roma has
auffered discrimination from being Roma but that is not to answer the question posed. To turn the
facts on their heads, suppose the object was to dlow genuine asylum seekers to travel and to
prevent those without genuine reasons from doing so:  could it be sad that the more intensive
questioning of non-Roma amounted to discrimination againg them?  Another andogy might be
where it is known tha a dangerous virus is epidemic in, say, China and stringent medica
examinations are imposed on dl incoming travelers from that country. They are dl Chinese. The
same is not required of incomers from esewhere. It cannot be disputed that the Chinesein such a
case suffer different and discriminatory trestment, but not on racid grounds. The reason for the
different trestment is that they are coming from a place where they might have been exposed to the
virus. it just so happens that they are dl Chinese. In that case a true comparator might be a norn+
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Chinese traveling from China on the same plane, as in the present it would be a non-Roma
believed likely to have been avictim of discrimination or persecution.

The difference between the present case, the chosen analogues and the example put forward in
argument is tha, in the latter, generdised assumptions are being made about the character or
proclivities of black youths by reason of their colour or race, wheress in the former the only
assumption is about the possible effect on an individud of influences from outside.

If, as | believe, that andysisis correct, it would follow that the practice a Prague Airport does not
amount to direct racid discrimination which is dl the Secretary of State has to meet, a satisfactory
outcome since any other would be an affront to common sense. If it were to amount to indirect
discrimination | would hold it to be judtifiable for the reasons given by Simon Brown LJ

Lord Justice Laws:

93.

94,

| adopt with gratitude the description of the facts, the account of the materid legidation and treaty
provisons, and the learning given in the judgment of my Lord Smon Brown LJ whose judgment |
have had the opportunity to read in draft. | agree entirdly with his conclusons on what he has
cdled the Convention chalenge, and the chalenge based on the dleged breach of the Immigration
Rules, and with his reasons for concluding on these points as he does. In light of the importance of
the Convention challenge and the depth of the arguments about it which were presented to us, | will
add some observations of my own reating to what has been cdled the ‘judticiability’ aspect of this
part of the case.

However before doing so | have to say that as regards the gppdlants clam of direct race
discrimination | am unable to agree with the conclusions arrived a by my Lord Simon Brown LJ,
and shared by my Lord Mantell LJ; and | will of course explain why naot.

The Convention chdlenge: judticiability

95.

96.

The geness of an internationd treaty is quite different from the geness of an Act of the United
Kingdom Parliament. An internationd treaty is forged by debate, compromise and negotiation
between the governments of sovereign nation States. My Lord has referred (paragraph 46) to the
observation of Dawson Jin A -v- Minister for Immigration and Ethnic Affairs (1997) 190 CLR
225 tha “[t]he purpose of an insrument may... be pursued in a limited way, reflecting the
accommodation of the differing viewpoints...” (my emphass). And there is generdly no legd
tribund or political assembly before whom the outcome of this process may overal be caled to
account. Tregaties are, to adopt a phrase from an atogether different discipline, free radicals.

By contrast an Act of the United Kingdom Parliament is, as everyone knows, made by a nationa
assembly answerable to the citizens at dections. There may be negotiations between parties,

between factions within parties; between the two Houses of the Parliament. But every party to
any such negotiation is subject only to our law and condtitution, and the outcome of the process
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may very firmly be caled to account: for the legdlity of what is done in its name, to the courts of
law; for its wisdom, to the people at the balot-box.

There is no anadogue to these procedures in the case of an internationd treaty. Tresaties are, under
our conditution, made by the executive and not by the legidature. Saving certain arcane
exceptions, the executive is not a source of law in England. Hence the rule that no treety comes
within the body of the law of the land unless it is specificdly incorporated by Act of Parliament.
The rule is a benign one. no oneis to be subjected to any burden or requirement imposed by the
State, unlessit is given by the common law or by or under statute. The rule gpplies no less where
the treaty under consideration confers advantages, advantages here are burdens there. | think it
sdutary to repeat the well known words of Lord Oliver in J H Rayner Ltd -v- DTI [1990] 2 AC
418, 500B — D:

“... asamatter of the condtitutiond law of the United Kingdom, the Royd

Prerogative, whilst it embraces the making of tresties, does not extend to
dtering the law or conferring rights upon individuas or depriving individuds
of rights which they enjoy in domegtic law without the intervention of
Parliament. Tredties, as it is sometimes expressed, are not self-executing.
Quite smply, atreaty isnot part of English law unless and until it has been
incorporated into the law by legidation. So far as individuds ae
concerned, it isresinter aios acta from which they cannot derive rights and
by which they cannot be deprived of rights or subjected to obligations;

and it is outsde the purview of the court not only because it is made in the
conduct of foreign relations, which are a prerogative of the Crown, but dso
because, as a source of rights an obligations, it isirrelevant.”

For these reasons it is important to be precise as to the extent to which any given internationa
treaty has by municipd legidation become part of our law. It is commonplace to suppose that the
1951 Convention has been “incorporated’” in domestic law. But this is in context a loose
expresson. The exact pogtion is given, fird, by s2 of the Asylum and Immigration Appeals Act
1993 which provides.

“Noathing in the immigration rules (within the meaning of the 1971 Act) shdl
lay down any practice which would be contrary to the Convention.”

Secondly, the 1951 Convention is engaged in our domestic law by the statutory provisions which
confer rights of gpped to the immigration gppellate authorities on individuds who cdam that ther
remova or deportation from the United Kingdom would contravene their Convention rights. These
provisons have been revised from time to time. It is unnecessary to enter into the detail. It istrue
that in Svakumaran [1988] AC 958 Lord Keith of Kinkel observed (at 990G — H) that the
Convention had “for al practica purposes been incorporated into United Kingdom”. But with
respect it is clear in context that he was referring, and only referring, to the obligations which the
Secretary of State had undertaken by force of the immigration rules then in force. | would of

course accept without cavil thet in a case where and to the extent that the Convention is engaged,
the Secretary of Stat€' s duty isto be loyd to it with dl that that entails, and the court will ingst that
the duty is observed. So much is given, but in the context of the present case with respect no more
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is given, by the judgment of this court presided over by the Magter of the Rolls in Saad & ors
[2001] EWCA Civ 2008.

In my judgment the Convention challenge is concluded againgt the appdlants on these following
short grounds.  There is nothing in the immigration rules which lays down any practice which would
be contrary to the Convention. There is thus no contravention of s.2 of the 1993 Act. | do not
understand this proposition to be serioudy contested. No submission has been made to us that
anything in the rules is ultra vires s.2. Nor has any argument been advanced to the effect that any
satutory right of apped has been frustrated or undermined by the pre-clearance scheme a Prague
airport. Indeed (as | understand is accepted) no question as to the statutory appedl rights arises,
since on the facts there is no person facing remova or deportation from the United Kingdom who
is thereby in a podtion to assart that his Convention rights would or might be violated. The
gopellants are therefore, as | see the matter, driven to assert that the 1951 Convention has distinct
and enforceable effects in the domestic law of England which transcend the resch of its
incorporation by Parliament. But that is a condtitutiona soleciam.

In my judgment it is important that the Convention point should be dismissed on this short ground.
Nothing, surdy, is more dementary than the certainty required for the identification of what isand is
not law in our modern condtitution; and we must not be seduced by humanitarian clams to a
spurious acceptance of afalse source of law. | should say that these consderations have led me to
fed, with great respect, some unease in relation to a particular line of authority relied on by Lord
Lester QC for the appdlants, which isto be found in Ahmed & Patel [1998] INLR 570 and Ex
p. Adimi [2001] QB 667. Inthe former case Lord Woolf MR as he then was (at 583G — 584F)
and Hobhouse LJ as he then was (591G — 592E) indicated, obiter, that the Crown’s ratification
of, or entry into, a treaty might be capable of giving rise to a legitimate expectation upon which the
public in generd would be entitled to rely. Reference was made to the decison of the High Court
of Audrdiain Minister for Immigration and Ethnic Affairs -v- Teoh (1995) 183 CLR 273, 291
(per Mason CJ and Deane J). In Adimi the Divisona Court had to consder Article 31 of the
1951 Convention. My Lord Simon Brown LJ referred to Ahmed & Patel, and accepted what the
Master of the Rolls had said obiter; he continued (686d):

“By thetime of these applicants prosecutions, at latest, it seems to me that
refugees generdly had become entitled to the benefit of article 31 in
accordance with the developing doctrine of legitimate expectations...”

The propodition that the act of ratifying a tresty could without more give rise to enforceable
legitimate expectations seems to me to amount, pragmaticaly, to a means of incorporating the
subgtance of obligations undertaken on the internationd plane into our domestic law without the
authority of Parliament. In Chundawadra [1988] IAR 161 this court held thet ratification of the
European Convention on Human Rights created no judticiable legitimate expectation tha the
Convention’s provisons would be complied with. In Behluli [1998] IAR 407 a like concluson
was arrived at in this court in relation to the Dublin Convention Beldam LJ said at 415:

“In... Minister for Immigration and Ethnic Affairs -v- Teoh... it was
sad tha in tha jurisdiction ratification of a Convention was to be regarded
as a pogitive satement by the executive government and its agencies that
they would act in accordance with the Convention and thet that podtive



satement was an adequate foundation for a legitimate expectation in the
absence of statutory or executive indication to the contrary. But asis clear
from... ex p. Brind... tha isnot the law in this country.

We are of course bound by Chundawadra and Behluli, which were not referred to in the
judgmentsin Ahmed & Patel and Adimi; and the report shows that they were not cited to the
Divisona Court in the latter case.

Race discrimination

102.

103.

104.

105.

At paragraph 67 Smon Brown LJ dates the premises of this part of the goped in three
propostions. The lagt of them, which with respect is plainly true on the facts of the case, is put
thus “... Romaare questioned for longer and more intensvely than non-Roma and are more likely
to be refused leave to enter than nontRoma’. It seems to me inescgpable that this fact condtitutes
less favourable treatment to the Roma in comparison with the trestment of nonRoma, within the
meaning of s.1(1)(a) of the Race Relaions Act 1976. | have heard no sensble argument to the
contrary. The question is whether such trestment is on racia grounds, if it is, direct discrimination
IS established.

Clearly, whether A’ s less favourable treatment of B ison racid grounds or not is a question of fact,
though it is congtrained by certain matters of law which the tribuna deciding the question has to get
right. Of these one of the most important is thet it does not have to be shown that the putative
discriminator was actuated by a conscious or unconscious racid motivation. My Lord Simon
Brown LJ has referred to the principd authorities a paragraph 72 ff. In any given case the
moativation may have nothing whatever to do with race. Asmy Lord has said (paragraph 67(ii)) it
isinevitable on the facts here that an immigration officer, involved in the scheme a Prague airport,
will be more scepticd of the true intentions of a Romawho asserts a desire to travel to the UK for
a nontasylum reason than in the case of a non-Roma who asserts the same. Indeed it is in
particular the conscientious immigration officer who will thus be more sceptica. And like my Lord
| would accept without cavil that the immigration officers operating the scheme are not in the leest
motivated by any desire to discriminate againg Romaas Roma.

The factud enquiry which the tribund, faced with a complaint of direct discrimination, has to make
was shortly expressed by Lord Steyn in Nagarajan [2000] 1 AC 501 asfollows (521H — 522A):

“... In section 1(1)(a) cases the tribund Imply has to pose the question:
Why did the defendant treat the employee less favourably? It does not
have to consder whether adefendant was conscioudy motivated in his
unequa trestment of an employee. That is a draightforward way of
carrying out itstask in a section 1(1)(a) case”

My Lord has aso cited (paragraphs 76 ff) authority which demonstrates the imperative of avoiding
what has been cdled “sereotyping’. | think it convenient to repeet two judicid observations which
were cited by the learned judge below at paragraphs 51 and 52 of his judgment, though they have
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aready been recaled by my Lord Smon Brown LJ at paragraph 63. First there is what was said
by Lord Nichollsin Nagarajan at 511H — 512D:

“All human beings have preconceptions, beliefs, attitudes and prejudices on
many subjects. It is part of our make-up. Moreover we do not dways
recognise our own prgudices... Members of racid groups need
protection from conduct driven by unrecognised pregjudice as much as from
conscious and deliberate discrimination.”

Secondly, there is Bacombe LJ s reference in West Midlands Passenger Transport Executive -
v- Sngh [1988] 1 WLR 730, 736, to “a conscious or unconscious racid attitude which involves
stereotyped assumptions.”

In my judgment the irrdevance of motive, and the impermissbility of sterectyping, have to be
consdered with some care. Each involves arisk of confuson. Asfor the firgt, what isirrdlevant is
the discriminator’s motive, or reason, for acting on raciad grounds. He may discriminate againgt a
person or persons of a particular race even though he possesses no animus whatever, conscious
or unconscious, againgt persons of that race. The CRE casg, cited by my Lord at paragraphs 72
and 73, is a good example. The irrdevance of motive does not prohibit the tribuna from
investigating the discriminator’ s sate of mind; indeed, very obvioudy, that is where his grounds for
acting as he did are to be ascertained. The risk of confusion here is that motive's being out of

bounds might lead one to suppose that the exercise of adjudication in adirect discrimination caseis
merely one of ascertaining an objective cause of the actor’s conduct, as distinct from his thought
processes, but that would in truth be a meaningless exercise. Lord Browne-Wilkinson'sreasoning
in Nagarajan at 508C — 509G, which with respect | need not set out, bears on this part of the
case.

The law, thenisclear: onceit is shown that the discriminator’ s act was taken on racid grounds, the
reason why he acted on such grounds is neither here nor there. | would wish respectfully to repest
these observations of Lord Nichollsin Nagarajan at 511B — C:

“... asecond and different question: if the discriminator treated the
complainant less favourably on racid grounds, why did he do s0? The
latter question is grictly beside the point when deciding whether an act of
racid discrimination occurred. For the purposes of direct discrimination. ..
the reason why the dleged discriminator acted on racid grounds is
irrdlevant. Racid discrimination is not negatived by the discriminator’s
motive or intention or reason or purpose (the words are interchangeablein
this context) in tregting another person less favourably on racid grounds.”

The migtake that might arise in relation to stereotyping would be a supposition thet the stereotype is
only vidous if it is untrue. But that cahnot be right. If it were, it would imply that direct
discrimination can be judtified; whereas it is entirely plain thet the legidature has advisedly chosen
to dlow judtification of indirect, but not direct, discrimination.



109. A condderation of dl these factors provides, in my judgment, the answer to this part of the case.
As Ms Rose submitted at paragraph 2 of her written reply, when a Roma and non-Roma both
present themsalves at the desk at Prague arport and state they wish to vist London for the
weekend, the immigration officer at that stage knows nothing of their persond circumstances. He
has not seen what evidence they have to support their gpplications for leave to enter asvigtors. All
he knows, from their gppearance, isthat one is Roma and the other isnot. He treats the Romaless
favourably, by subjecting him or her to a more intrusive enquiry with alesser prospect of leave to
enter being granted. One asks Lord Steyn's question: why did he treat the Roma less favourably?
It may be said there are two possible answers. (1) because he is Roma: (2) because he is more
likely to be advancing a fase gpplication for leave to enter as a vistor. But it seems to me
inescgpable that the redity is that the officer treasted the Roma less favourably because Roma are
(for very wdl understood reasons) more likely to wish to seek asylum and thus more likely to put
forward afase clam to enter asavistor. The officer has gpplied a sereotype; though one which
may very likey betrue. That is not permissible. More pointedly, he has an entirely proper reason
(or mative) for treeting the Roma less favourably on racid grounds.  his duty to refuse those without
a dam under the Rules, manifestly including covert asylum-seekers, and his knowledge that the
Roma is more likely to be a covert asylum-seeker. But that is irrdevant to the clam under
s.1(1)(a) of the 1976 Act.

110. For these reasons | am driven to disagree with my Lords Simon Brown LJ and Mantdl LJ on this
part of the case. | do so with no satisfaction. The Prague schemeis entirely unobjectionable vis-a-
vis the United Kingdom' sinternationd obligations. The government is perfectly entitled to form the
political judgment thet it is a dedrable initiative in the public interet. And my view onthe
discrimination issue, had it prevailed, might have had surprising ramifications well beyond the four
corners of thiscase. But eementarily, we are not concerned with such things.

111. 1 would dlow the gpped.

ORDER: Apped dismissed with costs. Permission to apped to the House of Lords granted.

(Order not part of gpproved judgment)



