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SECTION I:
AIMS AND METHODOLOGY

Background and Aims of the Project
Research Methodology and Scope
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KEY FINDINGS AND RECOMMENDATIONS

1. AIMS AND METHODOLOGY

1.1 Background and aims of the research project

UNHCR welcomed the adoption of the Asylum Procedures Directive (APD)* in 2005 as an important step in the
first phase of the asylum harmonization process under Article 63 of the Amsterdam Treaty. The APD is a key ele-
ment of the Common European Asylum System (CEAS), to which European Union (EU) Member States remain
committed under the terms of Article 68 of the Treaty on the Functioning of the European Union. However, UNHCR
expressed concern at the time of the APD’s adoption that some of its provisions may lead to breaches of inter-
national refugee law if implemented at the level permitted by the Directive’s minimum standards. The wide mar-
gin for discretion, as well as the extensive exceptions and qualifications to the APD’s basic safeguards, led to
questions among observers about the level of harmonization that the instrument would achieve in practice.’
Concerns were also expressed about the scope for divergence in national approaches to the application of the
APD’s provisions, and in some cases, about the lack of clarity with respect to their interpretation.

In the exercise of its supervisory role under Article 35 of the 1951 Convention relating to the Status of Refugees
(1951 Convention), and with generous support from the European Refugee Fund, and with a financial contribu-
tion from the Diana, Princess of Wales Memorial Fund, UNHCR has undertaken a wide-ranging comparative analy-
sis of the transposition of key provisions of the APD into national law by selected EU Member States, and the
practical application of those provisions.’

Based on that analysis, UNHCR has produced recommendations set out in this document, which aim to assist
Member State authorities in the interpretation and application of the Directive, as well as to inform discussions
and work towards strengthening and improving asylum procedures across the European Union.

Purpose of analysis and recommendations

This research represents the most comprehensive publicly-available comparative analysis of asylum procedure
law and practice undertaken since the APD’s adoption. As such, UNHCR hopes that it will assist Member States,
EU institutions, civil society and other stakeholders in working toward a Common European Asylum System with
improved protection standards, implemented in practice across the Union.

The research and recommendations also aim to inform negotiations in the Council and the European Parliament
on possible amendments to the APD, as put forward by the Commission in October 2009.* They also seek to

1 Council of the European Union, Council Directive 2005/85/EC of 1 December 2005 on minimum standards and procedures for granting and
withdrawing refugee status, O) L 326/13 (Asylum Procedures Directive or APD).

2 The EC acknowledged that “differences in decisions to recognise or reject asylum requests from applicants from the same countries of
origin point to a critical flaw in the current CEAS: even after some legislative harmonisation at EU level... a lack of common practice, dif-
ferent traditions and diverse country of origin information sources are, among other reasons, producing divergent results.” European
Commission, Communication from the Commission to the European Parliament, the Council, the ECOSOC and Committee of the Regions:
Policy Plan on asylum — An integrated approach to protection across the EU, 17 June 2008, COM(2008) 360 final.

3 For further information about the scope and methodology of the research, see section 1.2.

4 European Commission, Proposal for a Directive of the European Parliament and of the Council on minimum standards on procedures in
Member States for granting and withdrawing international protection (Recast), 21 October 2009, COM(2009) 554 final; 2009/0165 (COD)
(APD Recast Proposal 2009).
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provide constructive input to preparations for the work of the European Asylum Support Office (EASO).* The EASO
has a mandate to facilitate practical cooperation on asylum among Member States,® and Member States have
underlined their interest in prioritizing the promotion of quality asylum decision-making among its tasks. In that
context, this report will provide helpful material.

The research addressed 18 articles of the APD, as they are transposed in law and implemented in practice in the
twelve participating states: Belgium, Bulgaria, Czech Republic, Finland, France, Germany, Greece, ltaly, the
Netherlands, Slovenia, Spain and the United Kingdom. As such, the research and recommendations do not
address all provisions in the APD, nor the law and practice in every Member State bound by the Directive. This
project does not seek to focus scrutiny on any particular Member State. Where gaps or problematic practices
have been observed, UNHCR hopes that this research provides an opportunity to discuss and address them, and
to draw on the numerous good practices which have also been observed.

UNHCR is deeply appreciative of the cooperation, time and expertise offered by asylum authorities, as well as
many other stakeholders who contributed to this research. It is hoped that the project will be of concrete ben-
efit to them and their work, by providing an opportunity for exchange of views among states and other parties
interested in asylum systems, at national and EU levels.

Structure of report and general observations

This document summarizes the key findings emerging from the research and analysis at national level, under a
heading dedicated to each subject covered in the project. It also contains the full list of recommendations on
each issue and relevant article of the APD.

The CD-ROM appended to this document contains the full set of research findings, organized by each of the
eighteen APD articles addressed in the project.” The recommendations are repeated there, under each subject
heading. The chapters contain a comparative analysis describing the law and practice, with full references to offi-
cial texts, information and other relevant sources, as well as the findings from UNHCR’s field and desk research.

A number of overarching observations emerge from the research. These are set out briefly below, before proceed-
ing to the subject-specific findings.

e The APD has not, based on UNHCR’s observations, achieved the harmonization of legal standards or prac-
tice across the EU. This is partially due to the wide scope of many provisions, which explicitly permit diver-
gent practice and exceptions and derogations. It is also due, however, to differing interpretations of many
articles (including mandatory provisions), and different approaches to their application.

e Member States have differing strengths and weaknesses in respect of various elements of the asylum pro-
cedure. Some appear to have particular systemic weaknesses or problematic areas. It would be in the

5 Council of the European Union, Position of the Council at first reading with a view to the adoption of a Regulation of the European
Parliament and of the Council establishing a European Asylum Support Office, 16 February 2010, 16626/09, 2009/0027 (COD).

6 Ibid, article 1.

7 The issues of inadmissible and unfounded applications, as well as border procedures, are addressed in the sections relating to acceler-
ated procedures (section 9), opportunity for a personal interview (section 5), the different safe country concepts (sections 11, 12 and 13)
and effective remedies (section 16). Consequently, section 10 relating to inadmissible or unfounded applications, and section 15 on bor-
der procedures, contain a table setting out the respective national application of these concepts, while the detailed analysis and recom-
mendations are included in the other sections.
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interest not only of those states and of asylum seekers seeking protection there, but also of other Member
States and the system as a whole, for these weaknesses to be addressed.

e [n some areas the minimum requirements of the APD appear not be fully met, whether in law or practice.
Given the limited scope of this research, it is possible that non-compliance also exists on other issues
and in other states not included in this project.

e |n order to address some of the gaps identified in this research, amendments to the APD are required in
regard to a number of key provisions. These include, among others, those relating to exceptions to the
right to a personal interview, requirements for personal interviews, accelerated procedures, and effective
remedies. Further detail is provided in the full recommendations below.

e Some key areas also require measures to strengthen and improve practice. In the recommendations below,
UNHCR proposes inter alia the development of guidelines and other written tools, wider application and
exchange of good practices; and reinforced training arrangements. In this field, UNHCR sees a clear role
for the EASO, and hopes the findings of this research will be helpful for the EASO’s work on improving
quality.

1.2 Research methodology and scope

Scope of the research

Exchange of information on procedural challenges and possible good practice solutions requires an assessment
and recommendations that span a range of Member States, which take into account their different procedures
and circumstances. One of the major strengths of this research project is its comparative nature, based on
national research findings.

Given the limited resources and time available for this research, it was decided to examine the impact of certain
key provisions of the APD in selected Member States. Therefore, in agreement with the state authorities, 12
Member States were chosen for inclusion in this comparative research project: Belgium, Bulgaria, Czech Republic,
Finland, France, Germany, Greece, Italy, the Netherlands, Slovenia, Spain and the United Kingdom.?

With regard to the temporal scope of the project, the national research and analysis primarily took place over a
six month period between November 2008 and April 2009.° As such, this report provides a snapshot of nation-
al legislation and practice during the period of national research; and does not convey any changes which might
have taken place in legislation and practice over a longer period of time. This report was drafted in the peri-
od August 2009 to March 2010.

8 These states were selected for inclusion in the research based on a number of aims: achieving a geographical spread of Member States
throughout different regions of the EU; addressing Member States with caseloads of varying nature and size (but which cover a signifi-
cant proportion of the applicant caseload in the EU, with around 50% of all applications in the EU in the first part of 2007); and a range
of legal and institutional systems, with resultant differences in procedural approaches.

9 With the exception of the national research in Bulgaria which was completed in May 2009; and the conduct of national research in
Germany which extended beyond this period.

10 However, two significant pieces of asylum legislation entered into force in Greece and Spain in July and November 2009 respectively and
these are included in the analysis of legislation in this report.
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The thematic scope of this research entailed an overview and analysis reflecting the transposition in national
legislation and implementation of the following specific provisions of the Asylum Procedures Directive:

® Requirements for a decision by the determining authority (Articles 9 and 10)
e Opportunity for a personal interview (Article 12)

e Requirements for a personal interview (Article 13)

Status of the report of a personal interview in the procedure (Article 14)
Procedure in case of withdrawal or abandonment of the application (Article 19 and 20)
Prioritized and accelerated procedures (Article 23)

Inadmissible and unfounded applications (Article 25 and 28)

e The concept of first country of asylum (Article 26)

¢ The safe third country concept (Article 27)

¢ The safe country of origin concept (Articles 30 & 31)

e Subsequent applications (Articles 32 & 34)

e Border procedures (Article 35)

¢ The right to an effective remedy (Article 39)

The issues of guarantees for unaccompanied children and a gender sensitive approach did not fall within the
thematic scope of this research. Nevertheless, in the context of researching the above-mentioned themes of
focus, some very limited information regarding the treatment of gender and applications by unaccompanied chil-
dren is set out in brief in this report where relevant.”

The APD does not deal with those procedures governed by Council Regulation (EC) No. 343/2003 of 18 February
2003 establishing the criteria and mechanisms for determining the Member State responsible for examining an
asylum application lodged in one of the Member States by a third-country national*® (‘Dublin Il Regulation’).
Therefore, this research did not specifically focus on the conduct of Dublin Il procedures. However, to the extent
that some aspects of Dublin Il procedures are not governed by the Dublin Il Regulation, some of the issues aris-
ing from and recommendations flowing from this research may be relevant.

Research methods

A common methodology for this research was applied across the 12 Member States of focus in order to facili-
tate as far as possible the gathering of comparative data. However, within these common terms of reference for
the research, some adaptations were made in order to take into account, for example, national variations in the
organisation and conduct of asylum systems, and national differences in the numbers and profiles of applicants
for international protection.

In line with the project’s aim to not only provide an overview of the 12 Member States’ transposition of the APD
in law, but to give an insight into the implementation in practice of certain aspects of asylum procedures, a

11 This derives primarily from desk research undertaken by the National Project Officers, and from information provided by national stake-
holders.

12 European Council, Council Regulation (EC) No. 343/2003 of 18 February 2003 establishing the criteria and mechanisms for determining
the Member State responsible for examining an asylum application lodged in one of the Member States by a third-country national, O) L
50, p. 1-10 (hereafter ‘Dublin Il Regulation’).
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mixed methods approach was employed for this project. The four research methods utilized to gather informa-
tion on the key issues were:

1. Desk-based documentary research and analysis of legislation, administrative provisions and instructions,
other existing data and relevant literature;

2. The selection and audit of first instance written decisions and case files;

3. The observation of personal interviews of applicants; and

4. Interviews and consultation with national stakeholders.

The approach taken to each of these research methods is summarized below. Comprehensive details of the
research methodology can be found in Part 2 (on the attached CD-Rom), in the Annex.

a. Desk-based research
UNHCR reviewed relevant primary and secondary resources in all 12 Member States. These included:

e the relevant national legislation (both asylum and administrative as necessary), explanatory memoranda,
and any pending draft legislation;”

¢ any relevant and available procedural or administrative regulations, provisions, and instructions;

e any manuals and guidelines made available by the authorities or publicly available defining the way in
which various relevant aspects of the asylum procedure should be conducted;

e annual reports of the determining authority;*

e official statistics pertaining to asylum procedures;

e any relevant precedent-setting case-law®; and

e information regarding training provision and any available training materials used for the purpose of train-
ing officials involved in interviewing, examining, assessing and taking a decision on applications for inter-
national protection.

Researchers also reviewed relevant secondary documentary resources, such as reports, commentaries, articles
and country of origin information from reliable sources.

b. Selection and audit of case files and decisions

A distinctive and key feature of this comparative research project was its focus on assessing the impact of the
implementation of the APD on the asylum procedure in practice, not just in law. Therefore, a main part of the
research involved an audit and analysis of a selected sample of individual case files and decisions in the first
instance asylum procedures. In total, 1,090 case files* and 1,155 decisions” were audited for this research.

13 It should be noted that at the time of UNHCR’s research, there was significant draft legislation under consideration in Belgium and Finland.

14 With regard to the implementation of procedures in the UK, UNHCR’s Quality Initiative Reports were also reviewed. Since 2004, UNHCR
has been working with the UK determining authority to achieve improvement in the overall quality of first instance decision-making in
the Quality Initiative Project. The Quality Initiative Reports set out the project’s findings and recommendations; and chart progress on
the implementation of accepted recommendations. The six reports which have emerged from this project are available at
www.ukba.homeoffice.gov.uk.

15 Precedent-setting cases or significant cases which pre-dated 1 December 2007 could be used as part of the thematic analysis of an issue,
but researchers verified that the precedent remained valid in spite of the entry into force of the APD.

16 See table below for a breakdown by Member State of the number of case files audited. Note that case files were not audited in Slovenia.

17 1,090 decisions relating to the 1,090 case files audited in 11 Member States plus 65 decisions audited in Slovenia.

UNHCR: IMPLEMENTATION OF THE ASYLUM PROCEDURES DIRECTIVE

>—
0]
9
o)
a
@)
T
(o
=
o
=
<
)
=
=




Case files were randomly selected according to the following criteria:

a. Only case files relating to applications lodged after 1 December 2007 and upon which a decision had been
taken in the first instance were selected.®

b. The case files selected represented applications examined in all procedures in operation in the Member
State, for example, the regular procedure, accelerated procedure and border procedure (to the extent that
these existed in the respective Member States) in a ratio which broadly mirrored the overall numbers of
applications examined in the respective procedures according to the most recent published statistics.”

c. The case files selected represented both decisions to grant status and decisions not to grant status in a
ratio which broadly mirrored the most recently published recognition rates.

d. The case files selected related to applications concerning the following six countries of origin: Afghanistan,
Irag, Pakistan, Russian Federation, Somalia, and Turkey. These were amongst the 10 main countries of
origin of applicants in the EU (as a whole) for 2007. In addition, researchers in each Member State select-
ed case files relating to applicants from a further four countries of origin from which a significant number
of applicants in their Member State originate.

Within the above selection criteria, the selection of cases was random. However, researchers aimed to ensure
that selection methods would not produce misleading results by commission or omission. As such, researchers
sought to ensure that case files were sampled from:

e Different regional locations within the Member State (if applicable);*

e Different locations where applications may be lodged (if applicable);*

¢ Different language sections within the Member State (if applicable);* and
® A range of examining or interviewing officers.
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18 There were a few exceptions. Of the 62 case files audited in Bulgaria, 15 case files concerned applications lodged before 1 December
2007. This was necessary in order to audit case files which fulfilled the other agreed criteria and was considered acceptable due to the
fact that there had been no significant amendments to the Law on Asylum and Refugees (LAR) after 29 June 2007. All the 15 case files
audited concerned applications which were lodged after 29 June 2007 and decisions were taken in the period between December 2007
and April 2009. In Greece, of the 202 case files audited, 35 case files related to applications lodged before 1 December 2007. This was
due to the fact that the examination procedure in Greece can take more than 9 months to complete and many of the applications lodged
after 1 December 2007 had not received decisions at the time of UNHCR’s research. In Greece, UNHCR did audit 167 case files relating
to applications lodged after 1 December 2007 and on which a decision had been taken by the determining authority. In Spain, a total
of 124 case files were audited. Of these case files, 120 related to applications lodged after 1 December 2007, but 4 case files related to
applications lodged before 1 December 2007. These 4 case files related to cases of implicit withdrawal. No other applications lodged
after 1 December 2007 raised issues of implicit withdrawal and could be selected within the timeframe established for the research.

19 Note that in the Spanish admissibility procedure which operated at the time of UNHCR’s research, only formal decisions of inadmissibil-
ity were taken. Applications which were deemed admissible were channeled into the regular RSD procedure without a formal decision.

20 For example, case files were audited from the following regional centres. Bulgaria: Sofia and Banya, Nova Zagora; Czech Republic: Zastavka

u Brna, Havifov, Vy3ni Lhoty, PoStorna, Béla pod Bezdézem, Kostelec nad Orlici, and Praha Ruzyné; Italy: Bari, Gorizia, Rome, Turin and

Trapani; the Netherlands: Schiphol, Zevenaar, Rijsbergen, Ter Apel and Den Bosch; UK: NAM offices of Glasgow, Liverpool and Leeds; and

Harmondsworth, Yarlswood and the TCU unit.

This was a relevant criterion for the sampling conducted in Czech Republic (where sampling was first based on whether the application

was lodged in Vy3ni Lhoty, at the airport, in hospital, in detention or in prison); Germany (covering 21 out of 22 branch offices, Nuremberg

(HQ) and the airport at Frankfurt/Main) and Spain.

22 In Belgium, UNHCR sought to audit a proportionate number of case files from the Flemish and French speaking sections of the CGRA.
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c. Observation of personal interviews

UNHCR observed 185 personal interviews across the 12 Member States® and listened to the audio recording of
a further two interviews in Spain.

d. Interviews and consultation with national stakeholders
UNHCR interviewed or consulted 199 national stakeholders in the course of this research.*
Interviewees included:

e personnel of the determining authorities responsible for examining, assessing and taking a decision on
the application for international protection;

e personnel of the competent authorities responsible for interviewing applicants for international protection,
or taking decisions related to the asylum procedure, if different from above;

e personnel responsible for providing country of origin and third country information;

¢ personnel responsible for providing training to the officials of the competent authorities;

e personnel in any quality assurance unit that might exist; O]

e legal representatives, advisers and NGOs; 9

e appeal judges; and 8

e interpreters. (@)

xI

Research in figures o

Number of Number of national stakeholders consulted E

Number of | Number of | personal Personnel =

case files decisions interviews from <

i . competent NGOs and wn

. audited audited observed authorities Judges Lawyers Other =

Belgium 90 90 10 9 4 10 2 =

Bulgaria 62 62 12 8 4 1 2 <
Czech Republic 67 67 14 10 3 3 o
Finland 115 115 10 13 o} 4 o
France 70 70 17 17 1 8 1
Germany 120 120 16 6 o] 3 1
Greece 202 202 42 7 0 7 1
Italy 90 90 20 18* o} 2 4
Netherlands 90 90 9 6 1 5 2
Slovenia 65 8 1% 1 5 0
Spain 124 124 17 9 0 10 0
UK 60 60 10 6 o] 4 o]

TOTAL 1090 1155 185 199

23 Belgium 10, Bulgaria 12, Czech Republic 14, Finland 10, France 17, Germany 16, Greece 42 (52 examination procedures were observed in
total, in 10 questioning relating to the reasons for the application was omitted), Italy 20, the Netherlands 9, Slovenia 8, Spain 17, and
UK 10.

24 The actual numbers of stakeholders interviewed are listed per Member State below.

25 Five of the interviews included UNHCR staff in their capacity as members of the CNDA (IT) or CTRPI.

26 Due to the particular time constraints relating to the field research in Slovenia and the fact that there is a relatively low number of state
employees working in the determining authority, UNHCR interviewed a representative of the Ministry of Interior who consulted as neces-
sary with appropriate colleagues.
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2. KEY FINDINGS AND RECOMMENDATIONS ON SURVEYED
PROVISIONS OF THE ASYLUM PROCEDURES DIRECTIVE

2.1 ARTICLES 9 and 10 - REQUIREMENTS FOR A DECISION BY THE DETERMINING
AUTHORITY and GUARANTEES FOR APPLICANTS

Good quality asylum decisions in the first instance lend greater credibility to the fairness and efficiency of the
asylum system overall, including the appeal system. When the outcome is negative, the applicant needs to know
the reasons in fact and law so that s/he can take an informed decision as to whether to exercise any right of
appeal. A well-reasoned decision will inform the grounds upon which any eventual appeal should be based.

With regard to positive decisions, a reasoned decision can also be helpful at a later stage, for instance concern-
ing any application to renew the validity of a residence permit or the potential application of the cessation claus-
es. Moreover, in relation to both positive and negative decisions, well-reasoned decisions contribute to the
transparency of decision-making. They also support efforts to monitor and improve quality and consistency both
nationally and across the European Union. This is crucial as the EU strives to establish a Common European
Asylum System.

Provision of decisions in writing

A majority of the Member States surveyed have legislative or other provisions that transpose or reflect the APD’s
requirement to state reasons in fact and law in, at least, negative decisions. However, the examination of over
1,000 individual decisions and case files across the participating states led UNHCR to question whether in some,
the requirements of Article 9 (2) APD, in conjunction with Article 8 (2) (a) APD, to provide individualized reasons
in fact and law following the refusal of an asylum application have been effectively implemented in practice.

The research revealed wide divergence in the extent to which decisions set out the material facts of the claim;
referred to the evidence assessed and the standard of proof applied; assessed the credibility of the material
facts; and applied the criteria for international protection under the Qualification Directive to accepted facts.

The structure and content of decisions varied markedly. UNHCR observed decisions that did not set out any
summary of the material facts; did not reference any relevant country of origin information or other evidence
considered; did not specify which aspects of any evidence gathered was considered to be credible or lack cred-
ibility; and did not apply any legal reasoning with regard to any facts. Moreover, this information was not nec-
essarily contained in the case files either. The decisions consisted of very brief generic and standard legal para-
graphs. As such there was no evidence that these applications were examined and these decisions taken indi-
vidually, objectively and impartially. In some Member States, the reasons for the decision may be stated only
very briefly in the decision notified to applicants, but greater detail on the reasons for the decision may be con-
tained in the case file, which may be available to the applicant on request. However, UNHCR remains concerned
that if full reasons in fact and law are not included in written decisions or are not attached to the decision, then
this can frustrate the fairness and efficiency of the appeal process. It also negatively impacts on the transparen-
cy and accountability of decision-making and related efforts to improve this.
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In several states, the quality of decisions varied depending on the type of procedure in which the application
was examined. Decisions in the general procedure often evidenced good practice, fulfilling the requirements to
set out reasons in fact and law. Decisions in accelerated, border and admissibility procedures, by contrast, in
many cases did not necessarily exhibit sufficient reasoning. This is despite the fact that the APD does not exempt
such procedures from the obligation to provide written reasons in fact and law for negative decisions.

While the decisions surveyed represented a limited sample, the information obtained provides useful indications
of Member States’ practice. Furthermore, the fact that in some states, practically all decisions exhibited the same
deficiencies, gives cause for concern.

It was also ascertained that there were different or, in some cases, a lack of systems in place to monitor the
quality of the written decisions.

Given the findings of this study, which indicate the systematic failure of decisions in some Member States to pro-
vide individualized reasoning relating to law or fact, UNHCR recommends that initiatives be developed to further
identify problems in particular states, and to provide appropriate remedial training. This should be taken for-
ward as part of improved quality monitoring in all Member States. UNHCR recommends that objective, EU-wide
standards for measuring the quality of asylum decisions should be established.

The decision should permit the applicant to know on what specific grounds the decision has been taken.
Therefore, the decision should state the material facts of the application and sufficient details to permit the appli-
cant to know the following:

e The evidence which was taken into consideration during the examination of the application and decision-
making, including both evidence gathered by the determining authority, and oral and documentary evi-
dence provided by the applicant;

e Which aspects of the evidence were accepted, which were considered to be insufficient or not accepted,
and why the evidence was rejected; and the reasons why the accepted evidence does not render the appli-
cant eligible for refugee status or subsidiary protection status in accordance with the criteria set out in
the Qualification Directive.

Decision-makers should be allocated sufficient time to draft well-reasoned decisions.

Content of reasoning: application of legal criteria to the facts and standard of proof

A common trend identified through the audit of decisions in several states was that negative decisions were
often made on credibility grounds, and did not apply the criteria of the Qualification Directive to facts. However,
in a number of surveyed cases, it was not possible to ascertain from the decision which parts of the facts were
not established or credible, and which aspects of the refugee definition or subsidiary protection criteria were
considered fulfilled or not fulfilled. Where another provision of the Qualification Directive might have been cited
as a basis for rejection (e.g. internal flight alternative, non-state actors of persecution or serious harm), the rea-
soning that led to such conclusions was not always clearly set out.

In some of the decisions examined, there was no application of the criteria for qualification for refugee status
and subsidiary protection status to the applicant’s individual circumstances.
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In only two of the Member States surveyed, decisions referred explicitly to the standard of proof applied. In some
Member States, it could be deduced from the decision that a high standard of proof had been applied. Generally,
however, in most states surveyed, the audit of case files and decisions did not indicate what standard of proof
was applied by decision-makers, let alone enable an assessment of whether this had been applied appropriate-
ly or consistently.

Country of origin information

It is of serious concern to UNHCR that the determining authorities in some Member States surveyed systemati-
cally failed to refer to any country of origin information (COI) which was used in decisions to refuse protection
status. In other Member States, country of origin information was frequently referred to or cited in general terms,
but without specific indications of the sources or how this was applied to the assessment of the claim. Some of
the surveyed states exhibited good practice in providing detailed references to and pertinent analyses of coun-
try of origin information. It is of concern to note that in some states, decision-makers seemed to rely on a lim-
ited number of COI sources, usually state-sponsored ones.

Use of templates and guidelines

The majority of determining authorities surveyed in this research make at least some use of templates, standard
wording and/or guidelines to assist decision-makers in structuring their decisions.

Some templates and ready-made standard paragraphs may be useful as time-saving devices that help to ensure
the consistency and comparability of decisions. However, their use should not take the place of individualised
assessment and reasoning. Where used, they should always be applied appropriately to the facts of the case.
UNHCR’s audit revealed that in some Member States, there is extensive reliance on standard legal and/or coun-
try-specific paragraphs in the drafting of decisions. A check-list is a useful tool to aid decision-makers in draft-
ing decisions. The check-list should require the decision-maker to set out the facts of the claim before applying
the relevant criteria and legal principles to those facts, and to support the findings with clear reasons, includ-
ing reference to country information and other evidence.

UNHCR recommends that:

An EU-wide decision check-list be developed to guide the structure and content of decisions. UNHCR is willing
to assist with the development of such a check-list.

Drafting individual decisions, based on the check-list, should be a compulsory component of any initial training
programme for decision-makers.

Determining authorities should not rely unduly on standard paragraphs and templates in drafting decisions.
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Sequence of decision and provision of reasons, when refugee status is refused but
subsidiary protection granted

Under the Qualification Directive, Member States are obliged first to assess whether an applicant qualifies for
refugee status before proceeding to examine eligibility for subsidiary protection status.” Under Article 9 (2) APD,
it is implicit that Member States are required to set out reasons for the refusal of refugee status, even where
subsidiary protection status is granted, unless the latter confers the same rights and benefits under national and
Community law as those attached to refugee status. UNHCR considers that the grounds for refusal of refugee
status should be stated in the decision, regardless of whether another form of status is conferred bringing equiv-
alent rights and benefits.

The audit of decisions revealed that the structure of decisions in the majority of states surveyed addressed the
question of eligibility for refugee status before subsidiary protection status. However, this was not necessarily
the case in some states when applications were rejected as manifestly unfounded.

Where subsidiary protection status (which does not offer the same rights and benefits as refugee status) is grant-
ed, the reasons for not granting refugee status were set out in decisions in several states. However, in some
states which formally fulfilled this requirement, the reasoning provided was inadequate. For example, UNHCR
audited some decisions in which only brief generic reasons for the refusal of refugee status were provided.

In one state, where a subsidiary protection status is granted which offers the same rights and benefits as refugee
status, the reasons for the refusal of refugee status are made available to the applicant only if and when the
subsidiary protection status is withdrawn. In UNHCR’s view, such reasons should be given at the time of the deci-
sion, thus enabling the applicant to respond immediately to a refusal of refugee status or subsidiary protection.

Member States should ensure that where refugee status is refused, the reasons in fact and in law for the refusal
are stated in the decision. This should be regardless of whether another form of protection status is conferred
that accords equivalent rights and benefits.

Member States should ensure that where an application for international protection is rejected with regard to
both refugee status and subsidiary protection, the reasons in fact and in law for the rejection of each status are
stated clearly and sequentially in the decision.”®

Motivation of positive decisions

Motivation of positive decisions to grant refugee status or subsidiary protection status is not required under
Article 9 (2) APD. It is therefore not surprising that it is provided only in a small proportion of the Member States
surveyed.

UNHCR considers that the motivation of positive decisions would nonetheless represent good practice, particu-
larly where this information is in any case retained in a different format on the file. This would contribute to
the transparency of decision-making and efforts to monitor and improve quality and consistency. It would also

27 Council of the European Union, Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the Qualification and Status of
Third Country Nationals or Stateless Persons as Refugees or as Persons Who Otherwise Need International Protection and the Content of
the Protection Granted, OJ L 304, p 12 — 23, (hereafter Qualification Directive or QD), Article 2 states that “’Person eligible for subsidiary
protection” means a third country national or a stateless person who does not qualify as a refugee ...”.

28 A proposal to amend the APD to this effect has been put forward by the EC: see proposed recast Article 10(2): APD Recast Proposal 2009.
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assist with possible decision-making at a later stage concerning any application to renew the validity of a resi-
dence permit, or any potential application of the cessation clauses.

As a matter of good practice, UNHCR encourages Member States to state in writing the reasons for a grant of
either refugee status or subsidiary protection status, and to make these available to the applicant at the time
of the decision.

Monitoring of the quality of decisions

Regular monitoring or auditing of decisions is an important way of supervising and evaluating the quality and
consistency of decision-making. Regular review of a meaningful sample of decisions allows for an assessment
of whether standards are being met by decision-makers, regardless of whether the procedure is centralized or
decentralized. Such monitoring also assists in identifying training and operational policy guidance needs.
Objective oversight is important to ensure that the system of quality control functions appropriately, and to ver-
ify adherence to quality standards.

Only two of the states surveyed have a dedicated quality audit function as part of their asylum system. Most
of the Member States in this research have some form of clearance or second-line check system which aims to
safeguard the accuracy of first instance decisions. However, these are often of a relatively informal nature,
involving the supervisor or another staff member. UNHCR is not persuaded that decisions are being subjected
to adequate scrutiny in all Member States.

UNHCR recommends that Member States which do not have asylum decision quality evaluation or monitoring
systems should consider developing these, drawing on the models developed and applied with positive out-
comes in other countries. The ongoing exchange of experiences among Member States, including in the context
of UNHCR’s Quality Initiative projects, should be expanded.

UNHCR will encourage the EASO, in collaboration with Member States and other stakeholders, to examine close-
ly the scope, potential benefits and possible approaches to quality mechanisms and exchange of good practice
among Member States. UNHCR is ready to contribute to that process.

Quality assessment, at all levels, should focus on identifying areas where practical steps can be taken to fill gaps
in knowledge, skills or capacity. This can include training, development of guidelines, templates and other tools
which could assist the preparation of structured, well-reasoned and legally sound written decisions.

Provision of decisions for dependants

UNHCR considers as good practice the issuance of individual decisions for each applicant, including for each
dependant. This is particularly important in the case of dependant minors.

Notification of written decision

The research found a number of divergences in both legislation and practice with respect to the APD’s guaran-
tees regarding notice to the applicant of a decision in a reasonable time, and in a manner which ensures that
s/he understands the decision and its consequences. It recorded some instances where national provisions fall
short of requirements u