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. INTRODUCTION

. The “ceased circumstances” cessation clauses oedtan Article 1 C (5) and (6)
of the 1951 Convention relating to the Status ofuBees (1951 Convention)
foresee the cessation of refugee status where dhditons in the country of
origin have changed fundamentally so that inteomati protection is no longer
needed. Even in these circumstances, howeverptwfie situation of individual
cases may nonetheless continue to warrant intemratprotectiort.

Cessation of refugee status on a group basis maynmked via a formal
declaration (or decision) on cessation by eithateSt(for Convention refugees) or
UNHCR (for mandate refugeeSiCessation of refugee status may be declared for
a general refugee population from a specific cquotr for a distinct subgroup
thereof (known as “partial cessatiof”

. All recognized refugees who fall within the ternfsaocessation declaration lose
their refugee status automatically once the cessaleclaration comes into effect.
However, they must, upon request, have the posgitnl apply for an exemption
of the cessation declaration on grounds relevantthieir individual case
(“exemption procedures®In such cases, no action should be taken to vethdr
their status and associated rights until a finalisilen has been taken on their
exemption application. In other words, an applaatifor exemption has
suspensive effect.

. Given that a decision on cessation has been takeedbon fundamental changes
in the country of origin, it is assumed that thgamty of refugees will fall within
the general cessation declaration. Exemption puresdare thus an exceptional
measure, usually only applicable to a small segroktite refugee population.

. The 1951 Convention envisions two categories ofigeés who should be
exempted from cessation. These are (1) refugeescmhtinue to have a well-
founded fear of persecution, despite the genemsitipe changes in the country of
origin, and (2) refugees who, due to compellingsoes arising out of previous
persecution, cannot be expected to return to dwintry of origin (see Part 5).
Exemption from cessation applies to both generatl grartial cessation
declarations.

UNHCR, Guidelines on International Protection No. 3: Cdssa of Refugee Status under Article
1C(5) and (6) of the 1951 Convention relating tce tStatus of Refugeefhe "Ceased
Circumstances" Clauses), 10 February 2003, availab at:
http://www.unhcr.org/refworld/docid/3e50de6b4.htrfflUNHCR, Guidelines on Cessatipnpara.
19.

Ibid, para. 3.

Ibid, para. 17.

UNHCR Executive Committee of the High Commissigmd’rogramme, Cessation of Status, 9
October 1992, No. 69 (Xt - 1992, available at:
http://www.unhcr.org/refworld/docid/3ae68c431c.htnfUNHCR ExCom, Conclusion No. 69),
para. (d).

See further below at para. 29.



. A number of regional instruments have equivaleo¥@ions relating to cessation
based on ceased circumstaficasd these Guidelines also apply to refugees
recognized under these instruments.

The present Guidelines set out minimum standaradsdest States and UNHCR in
designing and implementing exemption proceduregyTdim to ensure fair and
efficient procedures as well as consistency acomgsitries and are based on
international legal standards as well as lessoasnéel from past exemption
procedures. Where UNHCR establishes cessation gi@nygocedures in respect
of mandate refugees, the same safeguards and prategdarantees should be in
place as those developed by States.

. ROLE OF STATES AND UNHCR

In countries of asylum that are party to the 19%hvention and/or 1967 Protocol
(and/or regional instruments), it is the primanspensibility of the national
authorities to establish the modalities for exeomptprocedures and ensure that
protection standards and general principles of achtnative law reflected in
international and regional legal instruments at®feed® Exemption procedures
need to be regulated by law, which could be a lawaopolicy adopted in
pursuance of the relevant legislation, or an adstrigiive decision. The criteria
determining the personal scope of the declaratiocessation should be spelled
out clearly in the legal act to declare cessatiod/@ set up the exemption
procedures.

Governmental officials deciding on exemptions sHolilave experience in
Refugee Status Determination (RSD) and, whereldeastxemption procedures.

10.1n accordance with its supervisory r8l&)JNHCR provides technical assistance
and advice, as may be required by States, on thblstiment of these modalities
and implementation of the exemption procedures.eDdimg on the specificities
of the country and its laws, UNHCR should to théeak possible play a role in
government exemption procedures. UNHCR may, formgte, act as an observer,

See, 1969 Organization of African Unity (OAU) md\frican Union) Convention Governing the
Specific Aspects of Refugee Problems in Africa, (D&onvention), Article 4(e); EC Council
Directive 2004/83/EC of 29 April 2004 on Minimuma®dards for the Qualification and Status of
Third Country Nationals or Stateless Persons asideefs or as Persons Who Otherwise Need
International Protection and the Content of thetéution Granted (EC Qualification Directive),
Articles 11 and 16; 1966 Bangkok Principles on &taand Treatment of Refugees (Bangkok
Principles), Article 6 (iv).

Although the OAU Convention does not contain avfgion which allows for exemption due to
“compelling reasons”, this phrase should be reagumsumed within Article 4(e) of the OAU
Convention, given that, as reflected in its prea@buparagraphs, the OAU Convention
complements the 1951 Convention and the close ctionebetween the purposes of the African
Union and the United Nations are recognized.

See further below, Part 6.

UNHCR’s supervisory responsibility is embeddedtlie general competence of the Office to
provide international protectioninter alia by supervising the application of international
conventions for the protection of refugees. See URHStatute, para. 8, in conjunction with 1951
Convention, Articles 35 and 36; 1967 Protocol Aetild. See, also, OAU Convention, Article VIII.



or play a more active role, in an advisory capaditycountries where UNHCR
conducts RSD under its mandate, UNHCR may declessation and carry out
the exemption procedures itself.

11. Appropriate consultations should be undertaken waflevant actors, including
refugees, in the design and implementation of #eemgtion procedures. Refugee
participation in the preparations can help enshag their concerns are properly
addressed and that age, gender and diversity @asohs are taken into
account?

12.Governments, UNHCR and other relevant local, nafioand international
stakeholders need also to plan for and addressefipective consequences of the
implementation of the exemption procedures, inclgdwith regard to the
guestion of how to deal with former refugees whapplications for exemption
have been finally rejected.

13.The cessation of refugee status should be seemra®fpa process. As former
refugees and in the context of durable solutiorsseghments concerned and
UNHCR retain a responsibility for individuals whoseatus has ceased, on a
humanitarian basis, for bringing a dignified endhe cycle of displacement and
for seeking alternative solutions, including, foxample, residence status or
voluntary return, within a reasonable period afEssation takes effett.

3. RELATIONSHIP BETWEEN EXEMPTION AND
OTHER STATUS DETERMINATION PROCEDURES

14.Cessation exemption procedures are in many resgacidar to other RSD
procedures, although they have their own distimettifres. Depending on the
country situation and operational circumstancesy ttmay be established as part
of or as an extension to regular RSD proceduresasoseparate procedures.
Separate procedures are likely to be needed whedimgevith larger caseloads as
regular RSD procedures may otherwise be overwhelmed

15.Investments in cessation procedures may have kerfefi the country’s RSD
procedures in the longer term, not least in terrhstraining and staffing.
Exemption procedures should therefore observe aimpiocedural safeguards and
processes (see further Part 6). There should @gmbd communication between

1 UNHCR, Age, gender and diversity mainstreaming3l May 2010, available at:
http://www.unhcr.org/refworld/docid/4cc96e1d2.htparas. 1-2; UNHCR ExCom, Conclusion on
refugees with disabilities and other persons wilalilities protected and assisted by UNHCR, No.
110 (LXI) - 2010, 12 October 2010,No. 110 (LXI) -2010, available at:
http://www.unhcr.org/refworld/docid/4cbeaf8c2.hfmlUNHCR ExCom, Conclusion No. 110),
para. (e); See, UNHCHRrocedural Standards for Refugee Status Deternondtinder UNHCR's
Mandate 20 November 2003, available at:
http://www.unhcr.org/refworld/docid/42d66dd84.hirflUNHCR, Procedural Standards for
Refugee Status Determination Under UNHCR'’s Marjdéatrit 3.4.

' UNHCR, Guidelines on Cessatippara. 25 (viii). Advice on other measures is dealt with in
these guidelines.
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the two processes. Any transfers of cases betweeaexemption and regular RSD
processes are subject to national procedural anldgpractices.

SCOPE OF EXEMPTION PROCEDURES

.Exemption procedures are relevant only for tho$egees who fall within the

terms of the declaration of cessation, and whasistwould otherwise cease in
accordance with that declaration. Refugees not reovédy the terms of the
cessation who nevertheless seek to apply for amgten should be counselled
as to the reasons why they are not being includede exemption process.

.Asylum-seekers are generally not covered by thendeof a declaration of

cessation. In principle, cessation only appliesrécognized refugees and a
cessation declaration cannot serve as an autobatito refugee claims, either at
the time of a general declaration or subsequetit‘folndividuals with pending
asylum claims at the time cessation is invokedtdhe time it comes into effect,
should continue in regular RSD procedures. Newvalsi and others not
previously recognized or registered as refugeesldradso be advised to apply to
regular RSD procedures.

Persons, who for reasons unrelated to past orduiarsecution, do not wish to
return, should normally also not be dealt with tlgle the exemption procedures.
Such persons should ordinarily be counseled andnehed to other processes, for
example for residence permits or other procedurearegl towards local
integration. Such individuals may, for instancelule those who have developed
family ties or strong business or community links the country of asylum.
Alternative status for these individuals shouldplagt of a package of options for
comprehensive solutions, ideally to be provided fmm the onset of the
considerations of applying the cessation clat$es.

In certain circumstances - for example, where gmaiee arrangements for local
integration are not yet in place at the date cess#& effected - there may also be
a possibility to suspend the application of the egah cessation declaration to
certain groups of refugees (e.g., based on fanmils|with nationals of the

country of asylum) for a limited period of time unsolutions have been

identified*

12
13

14

UNHCR, Guidelines on Cessatigopara. 25 (ix).
The Executive Committee of UNHCR'’s Programme (&x recommends in Conclusion No. 69,
para. (e), that “appropriate arrangements, whichulev not put into jeopardy their established

situation, be similarly considered by relevant auties for those persons who cannot be expected
to leave the country of asylum, due to a long #tathat country resulting in strong family, social
and economic links there”.

Suspension of cessation declarations is not de#itin these Guidelines, but is covered by the
relevant Note. See further, UNHCRpte on Suspension of “General Cessation” Declarasi in
respect of Particular Persons or Groups based oquited Rights to Family UnityDecember

2011, available ahttp://www.unhcr.org/refworld/docid/4eef5alb2.html.




5. LEGAL BASIS FOR EXEMPTION

20.There are two categories of persons for whom géwessation does not apply,
and whose applications for exemption need to bsidered, namely:

= those who continue to have a well-founded feares§@cution and

» those who have compelling reasons arising out @fipus persecution
for refusing to avail themselves of the protectminthe country of
origin.

21.1t is immaterial whether refugee status was acabrole the basis of the 1951
Convention or an extended definitibhlt is equally immaterial whether status
was determined during an individual status deteation procedure or granted on
a prima faciebasis. The focus should be on the reasons whypehsn cannot
avail him- or herself of the protection of the ctryrof origin at the present time.

5.1. Continuing well-founded fear of persecution

22.In determining whether a refugee is eligible foreemption to cessation based
on a continued well-founded fear of persecutiom, ddjudicator must determine,
in essence, whether the individual continues totrtteerefugee definition, be it
under the 1951 Convention or an extended refugisititn, as applicablé®

23.The central questions will in such cases relatehiyg the individual cannot avail
him- or herself of the protection of the countryarsigin, which can be linked to
the original reason for his/her flight, or new m@as which have arisen post-
departure. As there is an assumption that becdube dJundamental change, the
previously existing risk of persecution has beanaeed, the issue to consider is
whether this particular individual is still at risk

24.National procedural and operational requirements guide whether applicants
with a new basis for international protection sladobe referred to regular RSD
procedures or can be processed through the exengticedures.

5.2. “Compelling reasons arising out of past persecution”

25.The “compelling reasons” assessment concerns agpten to the decision that
cessation is applicable and reflects a general hitar@n principlet® This
exception is intended to cover refugees, or thamilfy members, who have
suffered “very serious persecution in the pastaitidtherefore not cease to be a
refugee, even if fundamental changes have occumrdds [or her] country of

15 UNHCR ExCom, Conclusion No. 69, para. (c).

161951 Convention, second paragraph of Articless1@ad (6).

7 E.g. OAU Convention, Article 1.2.

8 UNHCR ExCom, Conclusion No. 69, para. (c); UNH@Rijdelines on Cessatippara. 19.
¥ UNHCR,Handbook para. 136; UNHCRGuidelines on Cessatippara. 21.



26.

27.

origin”.?° The fact that past persecution was of a genethliaracter does not
preclude the application of the “compelling reasanseption.

The persecution suffered must be of such a senause that the person cannot
reasonably be expected to return. Both objectiee tfie nature and severity of the
claimant’s experiences) and subjective (i.e. th@inaed effect or trauma of those
experiences on the claimant’s physical, emotiomapsychological well-being)
are factors to be evaluated. However, it is noessarily a cumulative test (see
Part 6.7 on Standard of proof).

There is no fixed definition or scale of which acfgersecution are so severe that
an exception on the basis of “compelling reasosstarranted. Sufficient severity
can be inferred from the act itself, e.g., inclydiout not limited to genocide,
torture and other degrading treatment, detentiortamps or prisons, acts or
threats of severe violence, including mutilatioape and other forms of sexual
assault! Other relevant factors in determining the sevesftpersecution include
the duration of the treatment and the context ircviit took place. The nature of
all persecution, by definition, involves seriousrrhaor serious human rights
violations and therefore the threshold for “comipellreasons” is necessarily a
high one.

28.The consequences of the persecution on the individu the likelihood of its

future effects if the person were returned is atdevant to the assessment. Being
resilient to adverse conditions will depend on anhar of factors which differ
from one individual to another. “Compelling reasbriberefore need to be
examined on a case-by-case basis and considersiionld be given to the
claimant’'s age, gender, cultural background andiakoexperiences. The
assessment would take into account such considesadis:

a. Exposure to severe forms of persecution may caxgeme stressand be
considered atraumatic event for the person concernétl.Traumatic
events include both events which are “private” .(@gmestic violence)
and “public” (e.g. conflict). Exposure to traumaggents can occur in a

20

21

22

UNHCR, Handbook on Procedures and Criteria for DeterminiRgfugee Status under the 1951
Convention and the 1967 Protocol relating to thaet@ of Refugeed979, re-edited, Geneva, Jan.
1992, http://www.unhcr.org/refworld/docid/3ae6b3314.htfNHCR, Handbool, para. 136. See
also, UNHCR Guidelines on Cessatippara. 20.

Stemming from obligations according to e.g. tBé@ International Covenant on Civil and Political
Rights (ICCPR), Article 7; 2002 Convention AgainBorture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, Article 3; 1#0opean Convention for the Protection of
Human Rights and Fundamental Freedoms (ECHR), I&r8¢ 1989 Convention on the Rights of
the Child, (CRC), Article 37; 1948 Convention ore tRrevention and Punishment of the Crime
Genocide; Geneva Convention Relative to the Prioreadf Civilian Persons in Time of War
(Fourth Geneva Convention), 12 August 1949, 75 UNIBS; Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to Finetection of Victims of International Armed
Conflicts (Protocol 1), 8 June 1977, 1125 UNTS &tBcol Additional to the Geneva Conventions
of 12 August 1949, and relating to the ProtectibWiotims of Non-International Armed Conflicts
(Protocol I1), 8 June 1977, 1125 UNTS 609.

In psychiatry, a traumatic event may be considi¢oeinclude events in which a person is exposed
to death or threatened death, or actual or thredtserious injury or violence, including sexual
violence.




number of way$? including 1) the individual experiencing the e\t
him- or herself, 2) witnessing, in person, the a@(@nas they occurred to
others, for example, a child witnessing the violahing of a parent, or 3)
learning about event(s) that occurred to a closative or other closely
connected individual(s), for instance, learning thalose family member
has been the victim of murd&fHence not only persecution suffered by
the person directly but also indirectly can have effects on an individual
which are so severe that an exemption for comggligasons may be
warranted® In such cases, it is essential to identify thechsjogical
impact these events have had on the claimant, xample, through
obtainingexpert evidence

b. Refugees who have been exposed to severe persecndiy haveon-
going emotional, mental, and physical problemsesulting from those
experiences. There is no standard pattern of matti traumatic events
and some individuals have symptoms for a long pleonb time while
others recover rather quickly. Factors that infkeera person’s coping
capacity and ability to process events includedégree and intensity of
the traumatic experiences person’s general ability to cope with
emotionally challenging situationas well as earlier traumatization or
stressful event® Other responses might be the development of a-deep
seated distrust of the country itself, even if ayrat times seem irrational
and a disinclination to be associated with it asaional®” While
interviewers are not expected to be experts irsyineptoms of traunfi or

% See further, American Psychiatric Associati@iagnostic and Statistical Manual of Mental
Disorders June 2000, available dittp://www.psych.org/MainMenu/Research/DSMIV.agprder
revision and scheduled for publication in 2013).
Individuals typically considered sufficiently sle, include nuclear family members or other closely
connected individuals with whom the applicant hastrang physical, emotional and economic
bond or relationship. See UNHCResettlement Handbookuly 2011, Chapter 5.1.2 and the
concept of family unity, available at:  http://www.unhcr.org/cqi-
bin/texis/vtx/home/opendocPDFEViewer.html?docid=4f&e2&query=resettlement%20handbook
See also jurisprudence of the European Courtwh#&h Rights, which has found a violation of
Article 3 of the ECHR in respect of relatives ottuins of serious human rights violations, for
instance, Kurt v. TurkeyAppl. no. 15/1997/799/1002,25 May 1998, ava#abht:
http://www.unhcr.org/refworld/docid/49997ae512.htpdras. 130-1348Bazorkina v. Russjaippl.
no. 69481/01, 27 July 2006, available &ttp://www.unhcr.org/refworld/docid/44cdf4efd.html
para. 139, citingOrhan para. 358,Cakicy para. 98, andlimurtay, para. 95;Akhmadova and
Sadulayeva v. RussiAppl. no. 40464/02, 10 May 2007, available at:
http://www.unhcr.org/refworld/docid/47fdfb2b0.htnpara. 112. The Court has found that relevant
factors in such cases are the relationship betileewictim and the disappeared family member,
the extent to which the victim has witnessed thenév leading up to the disappearance, the
involvement of the victim in the attempts to obt&iformation about the disappeared person and
the subsequent response of the authorities.

% SeeCARE FULL, Medico-Legal Reports and the IstanbwtBeol in Asylum ProcedureCARE
FULL), edited by René Bruin, Marcelle Reneman, EvertoeBlen, Pharos/Amnesty
International/Dutch Council for Refugees, Utredhipsterdam, 2006, pp. 46—48.

27 A. Grahl MadsenThe Status of Refugees in International | 4866, vol. 1, p. 410. UNHCR,

Handbook para. 136. This reasoning is based on the ided'sdcial contract” between citizen and

state which is fundamentally breached by persegutio

Trauma is an emotional response to a traumaéoteand is often accompanied by several physical

and psychological complaints, such as loss of aunagon and memory, sleeping irregularities,

weight loss/gain, fatigue and depression.

24

25

28



post-traumatic stress disorder (PTSB)hey should be aware of common
reactions and request medical expertise as req(sesa further below at
51-55)%° Risk of re-traumatization by returning the individ to the
country of origin should also be taken into account

c. Special considerationshould be given to children, bearing in mind that
they may relate to or cope with past persecutoentsin different ways to
adults and they may suffer the negative effectspefsecution more
seriously’® Memories of traumatic events may linger in a chiltd put
him or her at risk of further harm — emotional cental — upon return. The
threshold for “compelling reasons” may need to lwapted to the
individual child, taking into account his or hereagt the time of the
events, immaturity, dependency and vulnerabffty.

d. Thelocation of the persecutory act or eventausing the trauma should
not be determinative as to whether exemption idiegige. For example,
if a refugee was attacked in the country of asylwnagents from the
country of origin, he or she may still be abletgake compelling reasons
warranting international protection.

6. PROCEDURAL ISSUES

6.1. Minimum procedural standards

29.Under a cessation declaration, it is understoot rifagee status will cease for
the majority so procedures can be simplified. Hosvethe procedures need to be
fair, efficient and respect minimum procedural gafieds®® The standards set out

2 PTSD is an anxiety problem that develops in speeple who have been exposed to extremely
traumatic events. The symptoms are often groupedtie following categories: a) re-experiencing
the traumatic event, b) avoiding stimuli relating the trauma, and c) high arousal level. See
further, CARE FULL pp. 50-51. See also, OHCHRlanual on the Effective Investigation and
Documentation of Torture and Other Cruel, InhumanDegrading Treatment or Punishment
(“Istanbul Protocol”), 2004, HR/P/PT/8/Rev.1, aahile at:
http://www.unhcr.org/refworld/docid/4638aca62.htnmChapter VI, Psychological Evidence of
Torture. The Istanbul Protocol is intended to sexsénternational guidelines for the assessment of
persons who allege torture and ill-treatment, fovestigating cases of alleged torture and for
reporting findings to the judiciary or any othevéstigative body.

%0 UNHCR,Handbook para. 208.

3L For the purposes of these Guidelines, “childrar® defined as all persons below the age of 18

years.

See further, UNHCRGuidelines on International Protection No. 8: Chiddylum Claims under

Articles 1(A)2 and 1(F) of the 1951 Convention andi967 Protocol relating to the Status of

Refugees22 December 2009, available attp://www.unhcr.org/refworld/docid/4b2f4f6d2.html

(UNHCR, Guidelines on Child Asylum Claijpgaras. 15-16.

¥ See, for instance, UNHCR ExCom, DeterminationReffugee Status, 12 October 1977, No. 8
(XXVIII) - 1977, available at: http://www.unhcr.org/refworld/docid/3ae68c6e4.htnflUNHCR
ExCom, Conclusion No. 8), listing a number of pidwel “basic requirements”; UNHCR ExCom,
General Conclusion on International Protection, @@tober 1983, No. 29 (XXXIV) -
1983, available athttp://www.unhcr.org/refworld/docid/3ae68c6818.htmphra. (h), referring to
“fair and equitable decision-making”; UNHCR ExCormeneral Conclusion on International
Protection, 7 October 1994, No. 74 (XLV) - 1994aitable at:

32

10



in this section build on general principles of adistrative law, including the
principles of consistency, due cafeequality, fairness, good faith, legality,
impartiality, proportionality and rationality. Refugees arimter alia entitled to:

» be informed, in a language they understand, witsarable notic& of

— the cessation declaration, the process, scope ationale of
cessation, the timeframe for its entry into effeend its
consequences

— other durable solutions available, including anyeotlegal options
to remain in the country of asylum

— the exemption procedure to be followed as wellhas trights and
obligations during the procedure, including deasiin

— the possible consequences of not complying witlr thigigations
and/or deadline¥"

= the right to suspensive effect until a final demmshas been taken on their
application for exemption from cessatith:;

= consult and/or have in attendance a legal adviserpresentativé?
= acompetent interpreter at registration and ineawyias required®

= the right to be informed of the choice to havemwiewers and interpreters
of the same sex as themsel{es;

34

35
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http://www.unhcr.org/refworld/docid/3ae68c6a4.htipéra. (i), noting the importance of access to
“fair and efficient procedures for the determinataf refugee status or other mechanisms”.

The principle of “due care” normally refers toethequirement to ensure that any decisions are
made on the basis of all the relevant facts ardinistances.

These principles are reflected in a range ofrinatgonal and regional human rights instruments,
such as the ICCPR, Article 14 (Procedural guaraniteeivil and criminal trials); African Charter
on Human and People’s Rights (ACHPR), Articlesightrto be heard) and 26 (independence of
the courts); American Convention on Human Right€KIR), Articles 8 (right to a fair trial) and 25
(right to an effective remedy); American Declaratiof the Rights and Duties of Man (ADRDM),
Articles XVIII (access to courts for enforcement lefjal rights), XXIV (right to petition) and
XXVI (right to due process of law for criminal pesution); ECHR, Article 6 (right to a fair trial)
and Article 13 (right to an effective remedy).

What is a reasonable time-frame will depend @ndbuntry conditions, number and complexity of
applications, and available resources. A full cessgrocess — from initial announcement until its
effect - including exemption procedures, could thkéwveen six and twelve months. However, in
contexts where the number of applications is exgzetd be limited, a shorter period may suffice.
Reasonable notice of the date of effect of cessatimuld ordinarily not be less than three months.
Information campaigns on cessation should setleairly the purpose and scope of the exemption
procedures, the deadlines for application, wherkhaw to apply. It should also entail information
about due process rights, including the right thvildual interviews, appeal and suspensive effect.
This means that no action will be taken to withwditheir rights as refugees, including to protattio
from refoulementuntil a final decision has been taken on thegregtion application, including
exhaustion of appeals. UNHCRGuidelines on Cessatippara. 25 (vi); UNHCR ExCom,
Conclusion No. 8, para. (e)(vii).

1951 Convention, Article 16, provides that refegjeenjoy the same treatment as nationals in
relation to access to legal assistance, includieg egal services, if available to nationals.

UNHCR ExCom, Conclusion No. 8, para. (e)(iv).

Same sex interviewer/interpreter should be madéadble at all stages and is particularly impottan
in cases of women and girls who may present expesi of sexual and gender-based violence as
“compelling reasons” for exemption. Wherever polgsifemale interpreters should be assigned to

11



= the right to be heard, including an individual intew at first instancé?
This applies to all refugees wishing to make anclaa their own right,
including spouses, children and other family mersfer

= the right to file supporting documents after regisbn but subject to
reasonable timeframes;

= Dbe notified of the decision in writing (see furtheelow at 65-73 and
Annex F and G);

= an effective remedy for possible erroneous decssioncluding an
opportunity to appeal the first instance decisisee(further below at 62—
64).

30.Deadlines for applications, decision-making andeabshould be fixed, taking
into consideration the standards under national ilathe country of asylum.
Given that short time-limits may undermine the rfass of the procedures, the
applicant must be given reasonable time to subatantis/her claim with
statements and documentation, including where ex@thregistration (described
below at 42-46) is used.

31.Procedures should be accessible and designed bdegmersons with disabilities
to fully and fairly represent their claims with thecessary support. Particularly
for persons who cannot present their claims therasebr need special assistance
to do so (e.g. unaccompanied children and persoith wisabilities),
representatives should be appoiritéd.

6.2. Registration

32.Registration for exemption should, subject to Ideators, normally begin well in
advance of the date of effect of the cessationadatibn (see Annex A). In
situations where a significant number of applicagiare expected and depending
on the country conditions, registration should Iyeapen three to six months

interviews with female applicants. See, UNHGQRyjidelines on International Protection No. 1:

Gender-Related Persecution Within the Context titlar1A(2) of the 1951 Convention and/or its

1967 Protocol Relating to the Status of Refugéeday 2002, HCR/GIP/02/01, available at:

http://www.unhcr.org/refworld/docid/3d36f1c64.htnflUNHCR, Guidelines on Gender-Related

Persecutioh para. 36 (iii); UNHCR ExCom, Refugee Women antkeinational Protection, 5

October 1990, No. 64 (XLI) - 1990, available at:

http://www.unhcr.org/refworld/docid/3ae68c441f.himhra. (a)(iii). On the sex of the interpreter,

see alsdstanbul Protocal paras. 154-155.

In certain situations, interviews may be replabganhanced registration for pre-defined groups of

refugees. See further below at 42—46.

3 See, e.g. UNHCR ExCom, Conclusion on Women amis Gi Risk, 6 October 2006, No. 105
(LVII) - 2006, available at:http://www.unhcr.org/refworld/docid/45339d922.htngdara. (n)(iv);
UNHCR, Guidelines on Gender-Related Persecutipara. 36 (i); UNHCRGuidelines on Child
Asylum Claimsparas. 6, 70.

“ CRC, Articles 12 and 22; 2006 Convention on thigh® of Persons with Disabilities, Article
12(3); UNHCR ExCom, Conclusion on Children at RiskOctober 2007, No. 107 - (LVIII),
available at: http://www.unhcr.org/refworld/docid/471897232.htmbara. (g)(viii); UNHCR
ExCom, Conclusion No. 110, para. (j). See also, @RHandbook paras. 206—-211.

42
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before the date of effect of cessation. Importandgistration mustlose prior to
the date as of which cessation enters into effect.

33.Prior to or in parallel with the exemption proceekirregistration of those wishing
to opt for any local integration possibilities ooluntary repatriation can take
place. Persons opting for local integration or wtdmy repatriation would
normally not be registered for exemption and shaaadounseled accordingly.

34.Registration should be open for a minimum of twonths, extendable with a
reasonable period as the circumstances warrabrire countries with logistical
challenges, two months may be inadequate to redchefagee populations
concerned. It is important to note, however, thatreended registration causes
many problems, not least an inability to plan ferdacommence exemption
procedures, but also for individuals to plan fdnestoptions. Registration should
generally not be re-opened following the agreeddatd.

35.0n an exceptional basis, individual cases withdvaiasons may be registered
after the registration has closed. Registrationr@ses are often subject to
pressures from those who miss the registration lohea@dr who have family
members who miss the date of registration. Validuses for not applying for
exemption within the stipulated time include reasmut of applicant’'s own
control, for example, medical reasons. An applaatvill normally need to be
made in writing giving the justification.

36.Registration teams should be deployed in their gieded areas at agreed
locations throughout the registration period. Ragierience suggests it may be
expected that the majority of persons will be regesd during the initial period
e.g. the first month. The size of the registratieams can then be reduced to a
minimum and the emphasis put on conducting the ptieminterviews.

37.Registration forms can be completed by a princggdlicant or each individual
applicant, including spouses, children and othenilfa members who wish to
apply for exemption in their own right. A sampl@istration form is available in
Annex B of these Guidelines and can be modifiedexessary to meet the needs
of the specific setting.

38.The registration interviews are used to check atatgp status, family members,
other basic biodata, information on the date ghflifrom country of origin, date
of and entry point into country of asylum, placeoofyin, and reasons for seeking
exemption. Other specific information that will pedetermine whether an
individual falls within the scope of the cessatidaclaration should also be
recorded.

39.ProGres or other databases should be made avaidblegistration points
wherever possible to allow for verification andalantry. The registration process
should abide by the fundamental principles goveyrhe protection of personal
data, including respect for confidentialfty.

% UNHCR ExCom, Conclusion on Registration of Rekmeand Asylum-seekers, 5 October
2001, No. 91 (LII) - 2001, available dittp://www.unhcr.org/refworld/docid/3bd3el1d44.himpéra.
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40.Access for vulnerable persons to be able to ragssteuld be ensured in line with
procedural standards outlined above at 31.

41.Registered applicants are to be given an appoirttralgm for an exemption
interview. Such applicants remain refugees unfihal decision is taken on their
case or the date of effect of the cessation dem@aravhichever is the later date.

6.3. Enhanced registration / Simplified exemption procedures

42.As the purpose of the exemption procedures is teragne whether the specific
situation of an individual merits an exceptiontie general rule (i.e. that status be
ceased), normally both registration and an interweuld need to be carried out.
Enhanced registration (or simplified proceduresynm@wever, be used in certain
situations instead of conducting interviews. Thigpraach should only be
deployed where there is a high likelihood that d-gwoup of the general
population will qualify for continued refugee statun other words, enhanced
registration is suitable only for cases which akely to have a continued well-
founded fear of persecution and would clearly mart exemption based on
objectively verifiable factors.

43.Whether enhanced registration is appropriate shbaldissessed on a situation
basis, according to the specific circumstances lé tefugee population
concerned. A decision on the use of enhanced ratyst would normally be
taken in conjunction with the declaration of cessat@nd, in any case, well in
advance of the commencement of registration.

44.Enhanced registration consists of 1) all the eldmead regular registration,
including the collection of biodata of the applitaand 2) a checklist of additional
elements that need to be verified. The check-ksids to be developed for each
caseload concerned and may include information sischationality, ethnicity,
place of origin and/or exclusion triggers. The fecshould be on verifying
specific facts relevant to the determination of thilee the person belongs to the
group that is presumed to qualify for continue@inational protection.

45.Enhanced registration is carried out by registrastaff. Upon completion of the
registration form and checklist, the assessmem {@ee Annex C) is given to the
supervising eligibility officer for review and sigture. Where the number of cases
is high, it should be considered to designate $ipegligibility officer(s) for this
purpose.

46.This type of enhanced registration (or simplifiedqedures) can only result in a
positive decisiorf® If there are doubts about the credibility or otirgormation
comes to light suggesting that the individual is el@ible for an exemption or the
case is too complex to be determined in this proed regular interview should

(f); UNHCR ExCom, General Conclusion on Internatéibfrotection, 7 October 2005, No. 102
(LVI) - 2005, available athttp://www.unhcr.org/refworld/docid/43575ce3e.htédra. (v).

% See further, UNHCRStatement on the Right to an Effective Remedylatioe to Accelerated
Asylum Procedures 21 May 2010, available at:
http://www.unhcr.org/refworld/docid/4bf67fal2.html
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be scheduled with the possibility of appeal in cat& negative first instance
decision and the file transferred.

6.4. First instance interviews

47.Investing in a solid first instance exemption deti@ation can help to ensure the
integrity of the process, improve quality of decis, reduce the need for appeals,
minimize the number of decisions overturned on ap@ad avoid delays.

48.Depending on the national system, first instanterurews and decisions may be
carried out either by a single eligibility officer an eligibility committee of two
or more members.

49.The interview should be documented in the Interviganscript and in the
Exemption Assessment Form (see Annex D).

50.The focus of the interview will depend on the régiton information and the
basis for the applicant’s application i.e. whethias based on a continued well-
founded fear of persecution or compelling reasarssng out of past persecution
(see above Part 5). The nature and extent of tipicapt’'s reasons may not
become clear until during the interview and appitsashould be given every
opportunity to be heard. The assessment shouldybeus and comprehensive, in
particular for refugees granted status oprima facie basis and who have not
previously been individually interviewed. For suckfugees, the exemption
interview may well be the first articulation of theasons for their refugee status.

51.To reduce the stress of the interview, especialbuad past persecution, it is
recommended to invest in a suitable environmentefpathetic attitude is also
needed. Sufficient time should be allotted for ithterview. If the stress becomes
intolerable for the applicant, it may be necesgargchedule a later appointment
to resume the interview, in particular if traumamggyoms present and/or the
person alleges torture or other forms of atrocjpersecutiori’

52.1t is important to bear in mind that reviving traatic memories after many years
can result in worsening of or reigniting symptonistrauma?® Even processed
events can surface indiscriminately after many yyesard cause problems. It is
important that interviewers are sensitized andné@ion how to manage such
interviews to minimize the risk of causing any hat harm to the applicant during
the interview’?

53.Questions about psychological problems and sexuwsttens are considered a
taboo in many societies and the interviewer sheuxioress respectful awareness
of these condition?) Where rape and other forms of sexual assaultanteop the
applicant’s experience, it is unnecessary to estalhe precise details of the act
itself. However, information about events leading to, and after the act, the

47 |stanbul Protocal paras. 93, 263. In some cases e.g. of torturimsg interviewers should not
expect to get the full story during the first intiemw.

8 CARE FULL see pp. 130-131.

9" On risk of re-traumatization of interviewee, seg.Istanbul Protocal paras. 147—149.

0 |stanbul Protocalparas. 154—155.
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surrounding circumstances and details as well @snibtivation of the perpetrator
may be required* According to the Istanbul Protocol, torture vicsirshould not
be forced to talk about any form of torture if tHegl uncomfortable about it and
an assessment needs to be made by the intervidwet the extent to which
pressing for details is necessary for the assedsphéme claim®?

54. Trauma specialists should be on hand for assessnresttuations where it may

be expected that there will be persons who haviersdf atrocious forms of past
persecution. In general, medico-legal reports canob great value for the
assessment of claims raising “compelling reaséhs”.

55.Mental illness is often found in persons who hawerb exposed to severe

persecution. In such cases, the interviewer shouftenever possible, obtain
expert medical advice, subject to the applicantissent. Where applicants refuse
to provide their consent, every effort must be madexplain to them the reasons
for the medical assessment and the impact thatattleof such documentation
may present for their case. As noted above at 8tsops with disabilities,
including mental disabilities, are entitled to thecessary support in order to
present their claims fully.

6.5. Credibility

56.Relevant RSD guidelines should be followed for assg the credibility of

applicants’ Previous documentation should be used as additiemarces of
information where available and appropriate.

57. Traumatization resulting from sexual assault, t@tand other similar events can

obstruct the normal memory and storing of eventhébrain and impact on the
way the applicant presents his/her claim. Reselaashalso shown that traumatic
experiences are often stored in the memory as sensar emotions and are not
immediately transcribed into personal narratiVesiconsistencies and vagueness
do therefore not necessarily mean that the applimmot credible® If the
applicant has difficulties remembering certain é@sgeit is recommended to come
back to those issues later in the interview andfasklarification>” The fact that
an applicant still cannot or will not remember aertparts of his or her story may
be due to a number of factors, including traumansty fear of authorities or that
the claimed events in fact did not occur. In suakes, the adjudicator needs to
consider why the applicant is not forthcoming witie information as well as
whether the missing element is material to thentlAhere trauma is a suspected
reason, it is appropriate to seek expert medicatad

51
52
53
54

55
56

57

UNHCR, Guidelines on Gender-Related Persecutioara. 36 (xi).

Istanbul Protocal paras. 135-149.

UNHCR,Handbook paras. 208, 210.

Ibid., paras. 203-204. See also, UNHOWyte on Burden and Standard of Proof in Refugee
Claims 16 December 1998, available dittp://www.unhcr.org/refworld/docid/3ae6b3338.html
(UNHCR, Note on Burden and Standard of Prpgfaras. 11-12.

CARE FULL pp. 58-62, 74.

UNHCR, Note on Burden and Standard of Prppéra. 9;lstanbul Protocal paras. 142-143. See
also,CARE FULL, pp. 87-92.

UNHCR,Handbook para. 199.
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6.6. Burden of proof

58.The burden of proof in exemption procedures liesarily with the applicant to
show why they are still in need of internationabtection or have compelling
reasons to be exempt. Nonetheless, the duty tetascand evaluate all the facts
is shared between the examiner and the appliant.

59.In cases of applicants presenting trauma and/ortahefisability, it may be
necessary to lighten the burden of proof and thadazhtor may have to seek
information elsewhere, using whatever external sgof information available,
including country of origin information, medico-laglgreports or interviews with
family members. As a rule, the examination hasdarore “searching” than in
other cases, involving a close examination of tpplieant's past history and
background?®

6.7. Standard of proof

60.Individuals applying for exemption based on a cwmed well-founded fear of
persecution will need to satisfy a standard of psimilar to applicants in regular
RSD procedures, i.e. they will need to prove théd reasonably possible that he
or she will be persecuted upon retfifhe adjudicator needs to decide if, based
on the evidence available, including those statésneh the applicant that are
accepted as credible, it is reasonably possiblettigaapplicant continues to have
a well-founded fear of persecutith.

61. Applicants invoking compelling reasons arising ofiprevious persecution have
to show in a compelling manner that they suffenfratrocious past persecution.
The applicant needs to make credible 1) the expdsuthe event itself and/or that
2) he or she suffers from ongoing trauma as atreétihe event.

6.8. Appeals

62. The exemption procedures should include at leastinstance of appeal, which
offers a review of all aspects of the decisiongjuding questions of law and
fact®® The appeal may be based on a file review, unléss individual
circumstances of the particular case call for aarinew.

63. Appeal requests (see Annex E), should be submitiiin a reasonable time, not
usually less than one month, after the date offination of the first instance
decision®® Appellants should present their appeals in writiAgpellants who
require special assistance to complete the appeal may receive counseling at
government offices or UNHCR. Out of time appealuesis, which are complete

8 |bid, paras. 195-196.
% |bid, paras. 210, 212.
€ UNHCR,Note on Burden and Standard of Propéras. 16-17.
1 UNHCR,Handbook para. 204; UNHCRN\ote on Burden and Standard of Propéra. 8.
22 UNHCR ExCom, Conclusion No. 8, para. (e)(vi).
Ibid.
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and in writing and present good reasons for theaydekhould be treated
sympathetically.

64.Appeals should be determined by a different ancepeddent appeal body.
Appeal adjudicators should not have been previousiolved in decisions
concerning the initial rejection for exemption dfetindividual in questiof
Other further avenues of appeal from the appeay banlild depend on the system
in place in any given country. Preferably, UNHCRowld participate as an
observer and/or advisor and/or be given the oppiytuo review the proposed
decision before it is issued (see also above at 10)

6.9. Decisions, legal status and documentation

65.Both positive and negative decisions need to bévithgalized and in writing.
Negative decisions must also set out the individedl basis for the decision.
Applicants should be notified as early as possibleprder to better manage
expectations.

Negative decisions

66. Notification of a negative decision leading to @& of refugee status should
inform the individual of the consequences of ceseatncluding

= That refugee status has been ceased,;

= The implications of cessation of refugee status tha individual’s
legal status in the host country;

= The effect of cessation on assistance received fhengovernment or
UNHCR;

» That the status of individuals who received derreastatus based on
the ceased refugee status will also cease;

= The right to appeal the cessation decision anddiesant procedures;

= Procedures regarding the return of documents isshed the
government or UNHCR®

67.Persons whose applications for exemption from ¢tessare unsuccessful will
cease to be refugees on the date as of which ttlardgon of cessation enters
into effect. In cases where the cessation deatardtas entered into effect before
a final decision is taken, the refugee status wa#lase on the date when the
rejection of the exemption application becomeslfina

68.In cases where family members or other dependdnas andividual have been
granted refugee status on a derivative basis, tiessa the refugee status of the
principal applicant extends to those holding denastatus. Cessation in such
circumstances does not, however, affect the righpessons whose derivative
status would also cease to lodge independent clainrecognition as refugees in
line with these Guidelines.

 UNHCR, Procedural Standards for Refugee Status Deternunatinder UNHCR’s Mandate
Units 7.1.1. and 7.3.
® Ibid, Unit 11.2.5.
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69.In the interest of maintaining the integrity of dogentation issued by
governments and/or UNHCR, documentation on refugjais should normally
be withdrawn at the time of notification of a finaégative exemption decision,
however not normally before the cessation declamagnters into effect. The
termination of derivative status should be notedr@appropriate individual file
and on any central database used to record infmmaegarding the family
member/dependent.

Positive decisions

70.Refugees who are found to continue to have a welhdled fear of persecution or
compelling reasons from past persecution througbhxamption procedure retain
their refugee status. They may need to be prowdéd new documentation re-
affirming their status, as necessary.

71.Positive decisions should re-affirm the refuge¢ustaf the person concerned and
state that he/she is not subject to general cessaiihis will ensure that the
person’s legal status is clear and is also impotimmavoid confusion with other
individuals whose status has ceased with the irtimcaf cessatiofi®

72.The decision should also contain information abib rights associated with
exemption, including, for example, that the refugemtinues to be protected
againstrefoulement as well as relevant family unity rights and tlenge of
longer-term options available to him/her.

73.1deally, they should benefit from a more securdomger-term status, such as
permanent residency, with a view to local integmatand/or naturalizatioH.
Exemption indicates that the person involved ity non-returnable and hence
long-term solutions must be sought. Nonethelessn efvthey move into other
stay categories, protection agairefbulementnust be assured.

7. EXCLUSION, FRAUD OR MISREPRESENTATION

74.1n the context of an exemption procedure, infororatmay come to light which
suggests that the person concerned may not havedmitled to refugee status,
either because they come within the scope of afugxn clause contained in
Article 1F of the 1951 Conventidfi,or because they obtained refugee status by

€ UNHCR ExCom, Conclusion No. 8, (€)(v).

7 UNHCR ExCom, Conclusion No. 69, para. (e) recomuse “so as to avoid hardship cases, that
States seriously consider an approprittus preserving previously acquired rights, for pesson
who have compelling reasons arising out of previgersecution for refusing to re-avail themselves
of the protection of their country...”.

% Under Article F, persons who would otherwise ntketinclusion criteria of the refugee definition
are nevertheless denied refugee status if therseaaifeus reasons for considering that they have
committed certain serious crimes or heinous acttailzd guidance on substantive and procedural
aspects related to the application of the excluslanses can be found in UNHCRuidelines on
International Protection No. 5: Application of tHexclusion Clauses: Article 1F of the 1951
Convention relating to the Status of Refuged€R/GIP/03/05, 4 September 2003 and the
accompanying Background Note.
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fraud or misrepresentation material to meetingehgibility criteria for refugee
status. In connection with exemption proceduress, mhay result in a situation
which would warrant the cancellation or revocatdithe person’s refugee status.

75. Cancellation has the effect of rendering refugatustnull and void from the date
of the initial determinationap initio or ex tunc— from the start or from then).
Cancellation would be justified if it is determinéuht the person concerned did
not meet the inclusion criteria, or that he or sloelld have come within the scope
of an exclusion clause at the time of recognifion.

76.Revocation has the effect of ending refugee stmuthe future €x nunc -from
now) and would apply, for example, to a person Wwas engaged in conduct since
being recognized as a refugee which comes withensttope of Article 1F(a) or
1F(c) of the 1951 Convention.

77.In cases in which the reasons why the applicans aa want to return may be
linked to acts which may bring him or her withiretecope of Article 1F of the
1951 Convention, it will generally be necessaryassess both inclusion and
exclusion criteria. Such cases should, ideallyh&edled by staff with experience
regarding exclusion.

89 A fuller discussion of the standards and critéoiathe cancellation of refugee status can bedoun
in UNHCR, Note on the Cancellation of Refugee StatA2 November 2004, available at:
http://www.unhcr.org/refworld/docid/41a5dfd94.html
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