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MEMORANDUM OF FACT AND LAW OF THE INTERVENER
THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES

l. THE FACTS

1. The relevant uncontested facts for the purpos&Nt{CR’s submissions are that a child who has been
accepted as a refugee by the Immigration and RefBgard (IRB) in accordance with the51
Convention Relating to the Status of Refu@@8S1 Conventionpn the basis that her mother was
abusing het was subsequently returned to Mexico to the careomother through an order under the
Hague Convention on the Civil Aspects of IntermalaChild Abductior(Hague Conventiorf) The child
was not a party to the latter proceeding, nor gitenopportunity to provide any testimony or evicksh

I. ISSUES AND THE LAW

2. UNHCR’s submissions in this appeal are directeti@appropriate interpretation and interactiorhef t
1951 Convention and the Hague Conventloraddressing the interaction, UNHCR’s submissiwitis
discuss the scope and content of the principleofrefoulemenas well as the prohibition of expulsion
contained in the 1951 Conventidollowed by an analysis of the appropriate intetgtien of the Hague
Conventionin light of these obligationsln addition, UNHCR will address the applicationtio¢

Convention on the Rights of the ChieRC) to refugee children in this context

! Appellant's Appeal Book and Compendium, Affidal/ifasette Rosenzweig Espinal, Exhibit A, Tab 139p99.
2 Appellant’s Appeal Book and Compendium, Order anddEsement, Tab 2, pp. 6fDrder and Endorsement”]
% Order and Endorsemeiitjd., at p.6.



3. UNHCR'’s mandate and responsibility to superviseagmglication of international conventions for the

protection of refugees has been explained in thedWdrecord.

The Scope and Content of the Principleoh-refoulemenander International Law

The principle oihon-refoulemenis a fundamental right and the cornerstone ofmatttonal refugee
protection’ This principle is codified, inter alia, in Artic3(1) of thel951 Convention:
No Contracting State shall expel or return (“reéotll a refugee in any manner whatsoever to the
frontiers of territories where his life or freedowould be threatened on account of his race,
religion, nationality, membership of a particulaci&l group or political opinion.
The principle ofon-refoulemenis also codified in regional refugee law instruttsérand forms a rule of
customary international lalv.
The principle ofnon-refoulementunder the 1951 Convention is complemented by réfeulement
prohibitions contained in and developed under n&gonal human rights law, prohibiting the remow#l
a person to a real risk of torture, or other cridiuman or degrading treatment or punishment loerot

forms of serious harh.

* UN High Commissioner for RefugeeSpnclusions Adopted by the Executive Committeeheniriternational
Protection of Refugee®ecember 2009, 1975 — 2009, at Conclusion Np47642, 68, 81, 103Jonclusions
Adopted by the Executive CommittddN High Commissioner for RefugeedNHCR Note on the Principle of
Non-RefoulemenNovember 1997NHCR Notg

®> UN General Assembly, Convention Relating to theuStaf Refugees, 28 July 1951, United Nations, tyrSaries,
vol. 189, p. 137, GA Res. 429 @t)Art. 33(1)[1951 Convention]

® See: Organization of American Stat@syerican Convention on Human RigHtBact of San Jose", Costa Rica, 22

November 1969 at Art. 22(8ACHR; Organization of African UnityConvention Governing the Specific Aspects

of Refugee Problems in Afrigal0 September 1969, 1001 U.N.T.S. 45 at art).liCartagena Declaration on

RefugeesColloquium on the International Protection of &gfes in Central America, Mexico and Panama, 22

November 1984, OAS Document OEA/Ser.L/V/11.66/d@c.dev. 1, pp. 190-93..

UNHCR Note supranote 4; UN High Commissioner for Refuge®gclaration of States Parties to the 1951

Convention and or its 1967 Protocol Relating to 8tatus of Refugees6 January 2002, HCR/MMSP/2001/09 at

para. 4; Cambridge University PresSummary Conclusions: The Principle of Non-Refoulgmaune 2003

(Adopted at the expert roundtable organized byWné&ed Nations High Commissioner for Refugees amal t

Lauterpacht Research Centre for International Liavthe context of the Global Consultations on In&tional

Protection (University of Cambridge, UK, 9-10 J@§01) Bummary ConclusiohsSir Elihu Lauterpacht &

Daniel Bethlehem, “The Scope and Content of thadiyie of non-refoulement: Opinion” in Erika Fell&folker

Turk and Frances Nicholson, edRgfugee Protection in International Lai@ambridge: Cambridge University

Press, 2003) 87 at 163-1@4Aterpacht

UN General AssemblyConvention Against Torture and Other Cruel, Inlammor Degrading Treatment or

Punishmen{CAT], 10 December 1984, United Nations, Treaty Seriek, MB5, p. 85, GA Res. 39/4& Art.
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10.

Canada has implemented the principlenoh-refoulemenin section 115(1) of thémmigration and
Refugee Protection A¢tRPA). ° Section 3(2)(b) of IRPAspecifically provides that the fulfillment of
Canada’s international obligations is an objectifithe statuté® According to this Court’s jurisprudence,
s. 115 of IRPA should be interpreted in a mariwgrich is consonant with the relevant international
obligations” because it is the domestic impleméoitedf the principle ohon-refoulement?

Through the words "in any manner whatsoever” indet33(1) of the 1951 Convention the scope of the
principle ofnon-refoulemendpplies to any act of removal, expulsion, depaitatreturn, extradition,
rejection or non-admission etc. that would placefagee at risk. The formal description of theiagatot
material** Similarly, under international human rights lahe principle ofnon-refoulemenapplies to
any person at risk of forcible transfer to a tersitwhere they face a real risk of torture or criguman
or degrading treatment or punishment; or a thiedfet, physical integrity or liberty®

There are only two explicit exceptions to the agaiion of the principle afion-refoulemenstipulated in
Article 33(2) of the 1951 Convention; however, heitis relevant for these submissiohs.

Moreover, the exceptions in Article 33(2) of theb19onvention do not affect the host stateds-

refoulemenbbligations under international human rights fawl'he prohibition ofefoulementvhere

there is a real risk of torture or other crueluntan or degrading treatment, as referenced al®mve, i

3(1); UN General Assemblyinternational Covenant on Civil and Political Ritg, 16 December 1966, United
Nations, Treaty Series, vol. 999, p. 171, GA R@0QA (XXI) at Art. 7;ACHR supranote 6 at art. 5(2); Council
of Europe European Convention for the Protection of Humaghi® and Fundamental FreedomsNovember
1950, ETS 5 at Art. 3.

° Immigration and Refugee Protection AStC. 2001, c. 27 at S. 115(1RPA].

WIRPA, ibidat S. 3(2)(b).

YNational Corn Growers Assn. v. Canada (Import Tril), [1990] 2 S.C.R. 1324t para. 74. See also
Pushpanathan v. Canada (Minister of Citizenship émdnigration) [1998] 1 S.C.R. 982Nemeth v. Canada,
2010 SCC 56 at para. 23.

12 auterpacht, supraote 7at 112; UN High Commissioner for Refugedésivisory Opinion on the Extraterritorial
Application of Non-Refoulement Obligations under 1951 Convention relating to the Status of Refsigeel its
1967 Protocal 26 January 200 Advisory Opinioh

13| auterpacht, ibicat 122 - 123.

14 Article 33(2) provides: “The benefit of the pres@novision may not, however, be claimed by a retugvhom
there are reasonable grounds for regarding asged&mthe security of the country in which heoiswho, having
been convicted by a final judgment of a particylagrious crime, constitutes a danger to the conitsnof that
country.”

15 Lauterpacht, ibidcat 137 - 138Advisory Opinion, supraote 12 at paras. 17-20.
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12.

13.

14.

unlike Article 33, non-derogable and provides noegtions and thus is absolute, applying to allgess
including refugee$’

The Prohibition of Expulsion under Article 32 ofth951 Convention

As this appeal involves a child recognized as ageé¢ in Canada, the child is lawfully present im&a
thus engaging Article 32 of the 1951 Conventioniciviprovides:
1. The Contracting States shall not expel a reflaeéully in their territory save on grounds of
national security or public order.
2. The expulsion of such a refugee shall be onfpuirsuance of a decision reached in accordance
with due process of law. Except where compellirgsoms of national security otherwise require,
the refugee shall be allowed to submit evidenadedar himself, and to appeal to and be
represented for the purpose before competent atytloora person or persons specially designated
by the competent authority.
3. The Contracting States shall allow such a refugyeeasonable period within which to seek legal
admission into another country. The ContractingeStaeserve the right to apply during that period
such internal measures as they may deem nece$sary.
Article 32 and 33 are closely linked and supplengath other. The protections afforded by Articde 3
are similar to Article 33 but not identical. A prany difference between the two provisions is tkewpe:
Article 32 only applies to persons lawfully presanthe country of refuge; whereas Article 33 agplio
any person present in the territory. Persons whdaavfully present include those who have been
recognized by that country as a refugee.
Like Article 33(2), Article 32 stipulates only twaermissible reasons for which expulsion of a recaagh
refugee could by justified, namely reasons of maigecurity or public order. Neither of these ozss
are relevant for these submissions, nonethelegsthphasize that any exceptions are to be intexgret
and applied restrictively given the serious consegas of expulsion on the life and freedom of the
refugee®®

In addition to the substantive limitations, Artid& poses a number of procedural limitations. quiees

that the expulsion “of such a refugee shall be amlyursuance of a decision reached in accordaitbe w

16 | auterpacht, ibidat para. 20Soering v. United Kingdorf1989), 11 EHRR 489 at para 88hahal v. United
Kingdom(1997) 23 EHRR 413 at para. 74.

171951 Convention, supnaote 5 at Art. 32.

18 ConclusionsAdopted by the Executive Commiftegpranote 4 at Conclusion No. 7.
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16.
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due process of law.” Furthermore, except wheresthee compelling reasons of national security, the
refugee shall be allowed to submit evidence tordiesself or himself, and to appeal to and be
represented for the purpose before the competémbrdty. The contracting state shall also allow the
refugee to have a reasonable period within whicsetk legal admission to another country.

Thus, under the scheme in the 1951 Conventiomnhelegitimate means for removal of a recognized
refugee are contained in Articles 32 and 33(2)heeiof which is relevant for these submissions Th
only other means for removing a refugee would bestise their status in accordance with Article £C o
to cancel it. Under international human rights lahere the prohibition on return to torture or cruel
inhuman or degrading treatment or punishment islates there are no means to return a child in such
circumstances.

The interpretation and application of the Haguev@ation in light of the 1951 Convention

The interaction between the two Conventisheuld be guided by the principle of treaty intetption set
out in theVienna Convention on the Law of Treatfggenna Convention), parts of which are generally
accepted as reflecting customary international @anada acceded to the Vienna Convention in 1970.
Relevant to this case are Articles 31(1) and 3(c)3)vhich provide that a treaty shall be interpcein
good faith in light of its context and purpdSend that relevant rules of international law ircéoat the
time of entry of force must be considered in atyreanterpretation?*

UNHCR submits that the two Conventiaa® not in conflict and that in light of the abawentioned
principles the proper interpretation of the Hagwaentionis one which allows the full respect and
fulfillment of the principle oihon-refoulemerdnd the prohibition of expulsion found in the 1951
Conventionand other relevant international law instruments.

The scope of Articles 32 and 33(1) of the 1951 @mition is that they apply to any form of removalda

thus includes removal under the Hague Conventioorder to interpret the two Conventidnsharmony,

191951 Convention, supnaote 5 at Art. 32.

%0 United NationsVienna Convention on the Law of Treafi@8 May 1969, United Nations, Treaty Series, vol.
1155, p. 331 at Art. 31(1)Vjenna Conventign

2L Vienna Convention, ibicat Art. 31(3)(c).
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UNHCR submits that the correct interpretation ofiddes 12, 13(b) and 20 of the Hague Convenison
one which incorporates the principlerain-refoulemenand the prohibition of expulsion as contained in
the 1951 Convention. Article 13(b) allows a stateefuse to return a child, who would ordinarily o
otherwise be returnable under Article 12, if “thexye grave risk that his or her return would expite
child to physical or psychological harm or othemvisace the child in an intolerable situatiéhArticle

20 further provides that “[t]he return of the childder the provisions of Article 12 may be refugehis
would not be permitted by the fundamental princ@péthe requested State relating to the protection
human rights and fundamental freedofis[Flundamental principles” and “the protectionfafman
rights and fundamental freedoms” must be interpré&genclude the principle afon-refoulements

found in the 1951 Conventipim international human rights law, and as refledtecustomary
international law?’

The harmonious interpretation of the two Convergiersupported by the Vienna Convention principles
of treaty interpretation. The 1951 Conventa@ame into force in 1954. The Hague Convention ciatoe
force in 1983. Thus, as Article 31 (3)(c) of theelina Convention stipulates the interpretation ef th
Hague Conventiomust take into account the 1951 Conventama relevant rule of international law
already in force at the time of drafting and ety force.

The above interpretation is consistent with thesofdyes and purposes of both the 1951 Conventidn an
the Hague Conventioin determining the objective and purposes the pbéauarf a treaty is particularly
instructive?® The preamble of the Hague Conventioouses on the best interests of the child — “frml

convinced that the interests of children are oapsunt importance in matters relating to their adgt’

%2 Hague Conference on Private International Lelague Convention on the Civil Aspects of IntermaioChild
Abduction 25 October 1980, Hague XXVIII at Art. 13(hjdgue Conventidn

% Hague, ibidat Art. 20.

24 UN High Commissioner for Refugedspn-Refoulemenil2 October 1977, No. 6 (XXVIII) — 1977, GA DocoN
12A (A/32/12/Add.1) Non-Refoulemept

% Vienna Conventiorsupranote 20 at Article 31(2).



21.

22.

The preamble further identifies as an object arrggme of the Hague Convention the “desir[e] to gubt
children internationally from thiearmful effects of their wrongful removaf®

In accordance with Article 13 of the Hague Convamtithe return of the refugee child may be refuted
the Court hearing the Hague Application is satisflee return would expose the child to a "gravie tiis
physical or psychological harm or otherwise pldwedhild in an intolerable situation." This pragis
must be interpreted in a harmonious fashion casistith international refugee and human rights law
per Article 20 in conjunction with Article 12. Thtise child’s recognition as a refugee must be a@eckp
as prima facie proof that there is a grave risk @ahaeturn to the country of origin would expose thild
to type of harm contemplated in Article 13(b) o titHague Convention. This would be the case in
particular where a trier of fact had already deteed the child to be credible and found that thié&dch
possessed a well-founded fear of persecution. Bgisificant weight must be given to such
determinations made by the competent Canadian iaythice., the IRB, creating a rebuttable
presumption of the existence of a grave risk ofsptat or psychological harm or an intolerable ditra
At a minimum, a full risk assessment must be uadtert within a fair and efficient procedure with
adequate procedural safeguards and a right tofectigé remedy. This includes the right to an indial
assessment, the right to know the case againstlyguight to be heard, and the right to represema
This interpretation is also consistent with theitéd jurisprudence assessing the relationship bettiee
two ConventionsA decision of the Ontario Provincial CouMartinez v. Martinez-Jarquif?,
acknowledged that a crucial issue in an analysieuthe Hague Conventias a risk of harm to the
children in question upon their return. In thisamtthe Court held that, “the findings of that Trifal
[Immigration and Refugee Board] must be given sigant weight when considering the issues before

this Court. It is preferable that any decisionto$ tCourt should not be seen to be in contradiaticthe

% Hague Convention, suprete 22 at preamble.
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24.

findings of the Immigration Board® The Court went on to assess the harm to the ehiligr light of all
the evidence and concluded that the “Responderfaiiad to demonstrate, on the balance of proksbili
that the children would suffer serious harm if red to El Salvador?® The need to consider a
suggestion of a risk of persecution to the childrupeturn was also expressed in a case beforeKhe U
Court of AppealRe S°

The above interpretation is also supported by amdistent with international jurisprudence and mpin
in interpreting the interaction betweran-refoulemen&nd extradition treaties. The Executive Committee
has held thanon-refoulemengxtends to extraditioft.In addition, jurisprudence from different
jurisdictions shows that the principle has beeu iato extradition legislation. States have takifeent
views on whether one’s status as a refugee reaudis automatic barrier to extradition, or whetiter
creates g@rima facieentitlement to protection that can be rebutted\bgieace showing a risk no longer
exists** Nevertheless regardless of differences in apprdhe jurisprudence is consistent in showing
that States have held that the principleof-refoulemeris applicable to extradition. It follows, that the
principle should similarly be applicable to the il of a refugee under the Hague Conventimad that
Article 13(b) and 20 should be interpreted to gifect to this principle.

The Convention on the Rights of the Child

The above interpretation of the interaction betwtbentwo Conventions is further supported by an
application of the provisions in the CRThe CRC provides a comprehensive framework for the

responsibilities of its States Parties to all alidwithin their jurisdiction. The CRC is thus eggd in

2 Martinez v. Martinez-Jarquif1990] O.J. No. 1385 (previously indexedsaM v. G.M) (QL) [MartineZ.

9 Martinez ibid.

% Re S (Children) (Abduction: Asylum Appe§2002] EWCA Civ 843 Re $. Laws LJ stated, for example, that: ‘a
family judge would at the least pay very carefukeation to any credible suggestion that a child hhige
persecuted if he were returned to his country @imror habitual residence before making any ottat such a
return should be effected.’ (para. 25)

3L Conclusions Adopted by the Executive Commisiggranote 4, at Conclusion No. 17.

% See: Fernandez v. Government of Singapf#871] 1 WLR 987;Bereciartua-Echarri,No. 85.234,Recueil
Lebon,(1 Apr. 1988);Schweizerische BundesgericRief. 1A. 127/1990/tg, 18 Dec. 1990, abstract aB8)95
Int'l J. Refugee Law, at 27Nemeth, suprat paras. 97-111, 114. See Al§liy S. Goodwin-Gill and Jane McAdam,
The Refugee in International Law, 34 ed. (Oxford: Oxford University Press, 2007) 257-262.



any determination of legal rights affecting childi@nd its provisions should guide the interpretatid
any treaty affecting children’s right8In this regard, the interpretation of the 1951 @oriion and the
Hague Convention should be guided by the provisidrtke CRC Using the CRC to inform the
interpretation of treaties involving children’shig is also in line with the approach of Canadiaar®
which have frequently used the Convention as aroesdiatutory interpretatiofs.

25. While the CRC is not a refugee specific instrumérdtipulates that state parties must take meadore
protect refugee children in accordance with thevigions in the CR@nd other applicable international
law instruments.

26. A starting point for the application of the CRCtlmis analysis is Article 22 which statutorily matea
that children recognized as refugees enjoy thegigét forth in the Convention:
States parties shall take appropriate measurasstoesthat a child who (...) is considered a
refugee in accordance with applicable internati@malomestic law and procedures shall, whether
unaccompanied or accompanied by his or her paceritg any other person, receive appropriate
protection and humanitarian assistance in the emgoy of applicable rights set forth in the present
Convention and in other international human rigitteumanitarian instruments to which the said
States are Partie$.
27. Although the rights in the CRC cover almost evaespext of a child's life, the rights of particular
relevance to this appeal are the best interegteeathildren and the child’s right to express hiter

views freely.

Best Interests of the Child

33 UN High Commissioner for RefugeeRefugee Children: Guidelines on Protection and C4@94 at Chapter 2
[Guidelines 1991

3% Baker v. Canada (Minister of Citizenship and Imratipn), [1999] 2 S.C.R. 81He Guzman v. Canada (Minister
of Citizenship and Immigration2005 FCA 436Martinez v. Canada (Minister of Citizenship and ligiration),
2003 FC 1341 Winnipeg Child and Family Services v. K.L,\2000] 2 S.C.R. 519nited States v. Burns
[2001] 1 S.C.R. 283touie v. Lastmar{2001), 208 D.L.R. (4th) 380 (ON C.AA.P. v. L.D, [2001] R.J.Q. 16
(C.A); C.U. v. McGonigle(2003), 223 D.L.R. (4th) 662 (AB C.A.anadian Foundation for Children, Youth
and the Law v. Canada (A.G2004 SCC 4; andi.C. v. Manitoba (Director of Child and Family Sems),2009
SCC 30.

% UN General Assembly, Convention on the Rightshef€hild, 20 November 1989, United Nations, Tregyies,
vol. 1577, p. 3, GA Res. 44/25 at Art. Z2RQ.
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28. Article 3 of the CRC provides that “in all actioosncerning children, whether undertaken by public o
private social welfare institutions, courts of laa@ministrative authorities or legislative bodigng best
interests of the child shall be a primary consitiera’® The best interests of the children must therefore

be assessed in every proceeding involving children.

29. The importance of using this approach in deterrionatregarding refugee children has been recognized
by the Executive Committéestressinghat all action taken on behalf of refugee childmarst be guided
by the principle of the best interests of the chidwell as by the principle of family unif§/In addition, a
determination of the best interests of a child nials¢ into account domestic law, international
humanitarian law, refugee law and other child-edahstruments, thus ensuring proper recogniticthef
rights of refugee children and the concerns theg¥a

30. The CRCrecognizes that in some circumstances the besesitef a child may include separation from a
parent. According to Article 9

a child shall not be separated from his or hermtaragainst their will, except when [such
separation] is necessary for the best interesttseothild. Such determination may be
necessary in a particular case such as one ingpabnse or neglect of the child by the
parents, or one where the parents are living seggrand a decision must be made as to
the child's place of resident®.

31. The fact that proper weight and consideration rbeggiven to a child’s status as a refugee has been
recognized by the Committee on the Rights of thiédCh
... family reunification in the country of origin it in the best interest of the child and should

therefore not be pursued where there is a ‘reasemial’ that such a return would lead to a
violation of fundamental human rights of the chifadich risk is indisputably documented in the

* CRC, ibidat Art. 3

37 Conclusions Adopted by the Executive Commistegranote 4 atNo. 47

% Conclusions Adopted by the Executive Committee, abiNo. 98; UN High Commissioner for Refugees,
Conclusion on Protection from Sexual Abuse and ditgtion, 10 October 2003, No. 98 (LIV) — 2003,
A/AC.96/987 also states that the best interesthef ¢hild shall be a primary consideration in theigie and
implementation of all prevention and response measuo ensure the protection of children fromfatins of
abuse, neglect, exploitation and violence, inclgdiaxual abuse and exploitation.

39 UN High Commissioner for RefugeddNHCR Guidelines on Determining the Best Intere$tthe Child May
2008 [Guidelines 200B

“°CRC, supranote 35 at Art. 9.



32.

33.

34.

11

granting of refugee status or in a decision ofdm@petent authorities on the applicability of non-
refoulement obligations. Accordingly, the grantofgefugee status constitutes a legally binding
obstacle to return to the country of origin anchseruently, to family reunification theréh.
The risk of return envisioned in the above comnigeiven stronger when the very basis of the refugee
recognition is abuse or neglect of the child bygheent making the application.
Thus, an analysis of the best interests of thal¢hibpplications under the Hague Convention ipees
of a refugee child requires that the judge consadehild’s status as a refugee or any alleged ogks
persecution or other serious harm. As observethéyJK Court of Appeal ifRe S,
Having regard to the rule as to the paramountcthefchild's interests arising under s 1 of the
Children Act 1989, | would respectfully supposettagdamily judge would at the least pay very
careful attention to any credible suggestion thelifd might be persecuted if he were returned to
his country of origin or habitual residence befaraking any order that such a return should be
effected?
UNHCR thus submits that the best interest of thiel'shanalysis must be a fundamental component of
the determination of an application under the HagaerventionIn this analysis the Judge must consider
a child’s status as a refugee, especially whenstia#tis was acquired based on the abuse and néwglect
child faced back home. The best interests of tlild dictates that the child’s best interest is potibn
from persecution and not to be re-united with hrdnis family if this would place him or her at risk
persecution.
The Child’s Right to Express his or her View
The CRCalso provides specific procedural rights that naesafforded to a child upon determination of
their rights. According to Article 12 of the CR®gtviews of the child must be given “due weight” in
accordance with the age and maturity of the cHil®tates parties have an obligation to recognize thi

right and ensure its implementation by listeninghi® views of the child and according them due thieig

It is also important to bear in mind that a flegilattitude to age must be taken into account. Also,

“L UN Committee on the Rights of the Child (CR@RC General Comment No. 6 (2005): Treatment of
Unaccompanied and Separated Children Outside t@euntry of Origin 1 September 2005, CRC/GC/2005/6 at
para. 82

“2Re S, supraote 30 at para 25.

3 CRC, supranote 35 at Art. 12.
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12

relevant cultural factors must be considered. Whilicle 12 does not define “maturity” it impliebe

child’s ability to comprehend and asses the imfitice of various option¥'

35

36

37.

38.

. According to the United Nations Committee on thgh®s of the Child,

Article 12 of the CRC applies to all relevant judigroceedings affecting the child, without
limitation, including, for example, separation a@frents, custody, care and adoption, children in
conflict with the law, child victims of physical gsychological violence, sexual abuse or other
crimes, health care, social security, unaccompashédren, asylum-seeking and refugee children,
and victims of armed conflict and other emergenties

. The child’s right to be heard imposes an obligabarstates to introduce legislative measures

requiring decision makers in judicial or adminisitra proceedings to provide children with access
to appropriate information and adequate supfbrt.

Articles 3 and 12 of the CRC should be viewed aspdementary provisions. Article 3 establishes
the objective of achieving the best interests efdhild and Article 12 implements a way to reaeh th
goal of hearing the chilt].

UNHCR thus submits that according to Article 12 CRf2fugee child must have the opportunity to
be heard and to express his/her views regardinddtegmination of an application under the Hague
Convention The determination of the application under the Hagonvention has a profound effect
on the child, and in order to ensure that the appbn is properly decided accounting for the best
interests of the children, the child’s views argpafamount importance.

[ll. ORDER REQUESTED

UNHCR respectfully requests that the Court appéylegal standards set out above when deciding the

merits of this appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 21st A¥ OF MARCH 2011

*4 Guidelines 2008supranote 39.

5 UN Committee on the Rights of the Child (CRGgneral Comment No. 12 (2009): The right of thédctu be
heard 20 July 2009, CRC/C/GC/12 at para. &p. Com. 1P

“°Gen. Com. 12, ibiat para. 33

“"Gen. Com. 12, ibiat para. 33.
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American Convention on Human RighfsPact of San Jose", Costa Rica, 22 November 1969
at Arts. 5(2) and 22(8).

Article 5. Right to Humane Treatment

2. No one shall be subjected to torture or to c¢ruehuman, or degrading
punishment or treatment. All persons deprived dirthiberty shall be treated with
respect for the inherent dignity of the human perso

Article 22. Freedom of Movement and Residence

8. In no case may an alien be deported or retutned country, regardless of
whether or not it is his country of origin, if ihat country his right to life or personal
freedom is in danger of being violated becausei®fréice, nationality, religion, social
status, or political opinions.

Convention Against Torture and Other Cruel, Inhumaor Degrading Treatment or
Punishment,10 December 1984, United Nations, Treaty Seriexlv1465, p. 85, GA Res.
39/46at Art. 3(1).

Article 3

1. No State Party shall expel, return ("refoulest)extradite a person to another
State where there are substantial grounds for \etjethat he would be in danger of
being subjected to torture.

Convention on the Rights of the ChiJ®0 November 1989, United Nations, Treaty Series,
vol. 1577, p. 3, GA Res. 44/25 at Arts. 3, 9, 12chA2.

Article 3

1. In all actions concerning children, whether utaleen by public or private social
welfare institutions, courts of law, administratiaethorities or legislative bodies, the best
interests of the child shall be a primary consitiena

2. States Parties undertake to ensure the chihil gotection and care as is
necessary for his or her well-being, taking intoamt the rights and duties of his or her
parents, legal guardians, or other individuals llggasponsible for him or her, and, to
this end, shall take all appropriate legislativd administrative measures.

3. States Parties shall ensure that the institsfiservices and facilities responsible
for the care or protection of children shall confiorith the standards established by
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competent authorities, particularly in the areasaséty, health, in the number and
suitability of their staff, as well as competenpstvision.

Article 9

1. States Parties shall ensure that a child sbalb@ separated from his or her
parents against their will, except when competetta@ities subject to judicial review
determine, in accordance with applicable law ammt@dures, that such separation is
necessary for the best interests of the child. $Sietbrmination may be necessary in a
particular case such as one involving abuse orecegf the child by the parents, or one
where the parents are living separately and a id@acisust be made as to the child's place
of residence.

2. In any proceedings pursuant to paragraph leopthsent article, all interested
parties shall be given an opportunity to particgatthe proceedings and make their
views known.

3. States Parties shall respect the right of tlild @ho is separated from one or both
parents to maintain personal relations and directact with both parents on a regular
basis, except if it is contrary to the child's bagtrests.

4, Where such separation results from any actiiaied by a State Party, such as
the detention, imprisonment, exile, deportatiodeath (including death arising from any
cause while the person is in the custody of theeptd one or both parents or of the
child, that State Party shall, upon request, pmtk parents, the child or, if appropriate,
another member of the family with the essentiabtimfation concerning the whereabouts
of the absent member(s) of the family unless tlo@ipion of the information would be
detrimental to the well-being of the child. StalResties shall further ensure that the
submission of such a request shall of itself emaibdverse consequences for the
person(s) concerned.

Article 12

1. States Parties shall assure to the child wiapable of forming his or her own
views the right to express those views freely invadtters affecting the child, the views
of the child being given due weight in accordand whe age and maturity of the child.
2. For this purpose, the child shall in particddarprovided the opportunity to be
heard in any judicial and administrative proceediafjecting the child, either directly, or
through a representative or an appropriate bodg,mmanner consistent with the
procedural rules of national law.

Article 22

1. States Parties shall take appropriate measuessure that a child who is seeking
refugee status or who is considered a refugeedordance with applicable international
or domestic law and procedures shall, whether wrapanied or accompanied by his or
her parents or by any other person, receive apgtegorotection and humanitarian
assistance in the enjoyment of applicable right$osth in the present Convention and in
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other international human rights or humanitariastrsiments to which the said States are
Parties.

2. For this purpose, States Parties shall proasgéhey consider appropriate, co-
operation in any efforts by the United Nations atiter competent intergovernmental
organizations or nongovernmental organizationsmerating with the United Nations to
protect and assist such a child and to trace trenpsaor other members of the family of
any refugee child in order to obtain informatiort@ssary for reunification with his or
her family. In cases where no parents or other neesnif the

family can be found, the child shall be accordezighme protection as any other child
permanently or temporarily deprived of his or renfly environment for any reason , as
set forth in the present Convention.

Convention Governing the Specific Aspects of Refadg&oblems in Africg, 10 September
1969, 1001 U.N.T.S. 45 at Art. 2(3).

Article 2 - Asylum

(-..)

3. No person shall be subjected by a Member Stateeiasures such as rejection at
the frontier, return or expulsion, which would caghfiiim to return to or remain in a
territory where his life, physical integrity or éity would be threatened for the reasons
set out in Article |, paragraphs 1 and 2.

Convention Relating to the Status of Refugees, 28/J1951, United Nations, Treaty Series,
vol. 189, p. 137, GA Res. 429 (af) Preamble, Arts. 32, 33 and 42(1).

Preamble

(...

consideringhat the United Nations has, on various occasimasifested its profound
concern for refugees and endeavoured to assurgeesithe widest possible exercise of
these fundamental rights and freedoms,

(-..)

Article 32

Expulsion

1. The Contracting States shall not expel a refl@etully in their territory save on
grounds of national security or public order.

2. The expulsion of such a refugee shall be onlgursuance of a decision reached

in accordance with due process of law. Except whempelling reasons of national

security otherwise require, the refugee shall dewald to submit evidence to clear

himself, and to appeal to and be represented Bpthpose before competent authority
or a person or persons specially designated bgdahwetent authority.

3. The Contracting States shall allow such a redugereasonable period within

which to seek legal admission into another courfiye Contracting States reserve the
right to apply during that period such internal suras as they may deem necessary.
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Article 33
Prohibition of Expulsion or Return (“refoulement”)
1. No Contracting State shall expel or return @rgér’) a refugee in any manner

whatsoever to the frontiers of territories where life or freedom would be threatened on
account of his race, religion, nationality, membegysof a particular social group or
political opinion.

2. The benefit of the present provision may notyéwer, be claimed by a refugee
whom there are reasonable grounds for regarding danger to the security of the
country in which he is, or who, having been coredctby a final judgment of a
particularly serious crime, constitutes a dangehéocommunity of that country.

Article 42(1)

Reservations

1. At the time of signature, ratification or accessiany State may make
reservations to articles of the Convention othantto articles 1, 3, 4, 16(1), 33, 36-46
inclusive.

European Convention for the Protection of Human Rits and Fundamental Freedomd,
November 1950, ETS 5 at Art. 3.

Article 3 - Prohibition of torture

No one shall be subjected to torture or to inhumratiegrading treatment or punishment.

Hague Convention on the Civil Aspects of Internatial Child Abduction 25 October 1980,
Hague XXVIII at Preamble, Arts. 13(b) and 20.

Preamble

The States signatory to the present Convention,

Firmly convinced that the interests of children afgparamount importance in matters
relating to their custody,

Desiring to protect children internationally frorhet harmful effects of their wrongful
removal or retention and to establish procedurensure their prompt return to the State
of their habitual residence, as well as to secuvéeption for rights of access,

Have resolved to conclude a Convention to thisceffand have agreed upon the
following provisions —

Article 13

Notwithstanding the provisions of the precedingidet the judicial or administrative
authority of the requested State is not bound dierothe return of the child if the person,
institution or other body which opposes its retestablishes that —

(..)
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b) there is a grave risk that his or her return waxpgose the child to physical or
psychological harm or otherwise place the childnnntolerable situation.

The judicial or administrative authority may alsduse to order the return of the child if
it finds that the child objects to being returned &as attained an age and degree of
maturity at which it is appropriate to take accoofits views.

In considering the circumstances referred to is #rticle, the judicial and administrative
authorities shall take into account the informatielating to the social background of the
child provided by the Central Authority or otherngoetent authority of the child's
habitual residence.

Article 20
The return of the child under the provisions ofiéle 12 may be refused if this would not

be permitted by the fundamental principles of tleguested State relating to the
protection of human rights and fundamental freedoms

Immigration and Refugee Protection Ac§.C. 2001, c. 27 at ss. 3(2)(b), 115(1).

Objectives- Refugees

3. (2) The objectives of this Act with respect ¢éfugees are

(...)

(b) to fulfill Canada’s international legal obligati® with respect to refugees and
affirm Canada’s commitment to international effddgrovide assistance to those in
need of resettlement;

Principle of Non-refoulement

Protection

115 (1) A protected person or a person who is recogiéeea Convention refugee
by another country to which the person may be nettiishall not be removed from
Canada to a country where they would be at rigkeo$ecution for reasons of race,
religion, nationality, membership in a particulacsl group or political opinion or at
risk of torture or cruel and unusual treatmentwmiphment.

International Covenant on Civil and Political Riglst 16 December 1966, United Nations,
Treaty Series, vol. 999, p. 171, GA Res. 2200A (Xpdt Art. 7.

Article 7

No one shall be subjected to torture or to crughuman or degrading treatment or
punishment. In particular, no one shall be subgaetithout his free consent to medical
or scientific experimentation.

Vienna Convention on the Law of Treatie83 May 1969, United Nations, Treaty Series, vol.
1155, p. 331 at Arts. 31(1), 31(3)(c).



Article 31 - General rule of interpretation
1. A treaty shall be interpreted in good faith ac@dance with the ordinary

meaning to be given to the terms of the treaty@irtcontext and in the light of its object
and purpose.

3. There shall be taken into account, together thighcontext:
(...)

(c) any relevant rules of international law applieabl the relations between the parties.
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