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Foreword

At the start of the twenty-first century, fifty years after the drafting of
the 1951 Convention Relating to the Status of Refugees, international refugee pro-
tection is at a crossroads. In a globalizing world and a rapidly changing political
environment, the Convention faces many challenges. These include new forms of
persecution and conflict, complex mixed migration movements, the reluctance of
many states to accept refugees, and restrictive interpretation of the Convention.

The papers and the conclusions contained in this volume are one outcome of the
Global Consultations on International Protection, organized by UNHCR in 2000-2
to reinvigorate the international refugee protection regime. They address key ques-
tions relating to the 1951 Convention, where it was considered that greater clarity
and coherence of interpretation was needed. They are the result of a series of expert
roundtables which were held in 2001 as part of the Global Consultations.

This book examines some of the legal issues that are part of the system of gov-
ernance for refugees. The cornerstone of this system remains the 1951 Convention
and its 1967 Protocol. The aim is to ensure that this system can function more effec-
tively, equitably, and efficiently, enabling refugees to obtain the protection to which
they are entitled.

Refugee protection problems cannot be addressed in isolation. All stakeholders,
whether they be international organizations, governments, judiciaries, civil so-
ciety, non-governmental organizations, or academia, need to strengthen their
partnerships and clarify their roles. Clearer understanding and more consistent
implementation are an integral part of ensuring that refugee protection burdens
and responsibilities are shared more equally, and that some of the world’s most vul-
nerableindividuals are able to find durable solutions to their plight and to enjoy the
respect that they deserve.

The Declaration agreed by delegates at the Ministerial Meeting of States Parties
to the 1951 Convention and/or 1967 Protocol in December 2001 called on States to
‘strengthen asylum and render protection more effective’. I hope this volume will
serve as a tool to assist those involved in refugee protection in this endeavour.

Ruud Lubbers
United Nations High Commissioner for Refugees
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Preface

The world has changed radically since the establishment of UNHCR and
the coming into force of the Convention Relating to the Status of Refugees some
fifty years ago. The modern regime of international refugee protection has been
built on these beginnings in the aftermath of the Second World War and is now
a complex structure affording vital protection to millions of forcibly displaced
people. Within this structure, the Convention and its 1967 Protocol are widely
acknowledged as enduring instruments with a ‘central place in the international
refugee protection regime’, as States Parties to the Convention and/or Protocol de-
clared in December 2001.

Conclusions have, however, sometimes been drawn which putin question the on-
going relevance of the Convention or which seem to call for its complete overhaul,
or even abandonment. Such conclusions are misguided, even dangerous. They con-
tribute to the waning quality of asylum, as State commitment to protection using
the available instruments starts to falter. UNHCR does of course recognize that the
challenges today are many and various and that there are gaps in the protection
framework, even while, at the core, the Convention regime’s fundamental princi-
ples are as sound and necessary as ever.

The Global Consultations on International Protection have been UNHCR’s effort
to rise to modern challenges confronting refugee protection, to shore up support
for the international framework of protection principles, and to explore the scope
for enhancing protection through new approaches, which nevertheless respect the
concerns and constraints of States and other actors. The process was designed to
promote better understanding of today’s protection dilemmas, from the perspec-
tive both of the providers and of the beneficiaries of international protection. State
interests and refugee needs have not been always easy to reconcile, but certainly the
first step in this direction can only be taken when the possibilities and limitations
are properly appreciated.

The Consultations were also conceptualized so as to realize better cooperation
among all concerned. Best practices, or at least baselines, for making asylum sys-
tems work more justly and efficiently, coupled with a firming up of political will
to improve the ‘doing’ of protection, not on an ad hoc and discretionary basis, but
more predictably and consistently within the internationally agreed parameters,
were likewise an objective. So too was a more reasoned approach to responsibility

xvii



xviii Preface

sharing, in order to rationalize the assumption of responsibilities and balance the
burdensin a more equitable manner. Finally, the Consultations had the goal of con-
tributing to improved implementation of important framework principles, includ-
ing by clarifying their meaning in a modern context.

The various issues raised in the course of the Global Consultations were orga-
nized along three ‘tracks’. The first culminated in an unprecedented Ministerial
Meeting of States Parties to the 1951 Convention and/or 1967 Protocol in Geneva
in December 2001. The Declaration from that meeting — the first ever adopted by
all States Parties — is reproduced in Part 1.3 of this book. That Declaration stands as
an important measure of political commitment to better refugee protection within
astrengthened Convention framework. The ‘second track’ of the Consultations in-
volved a series of expert roundtables held during 2001 on specific issues in the in-
terpretation of the 1951 Convention on which greater clarity is required, as set out
in the table on p. xxi. A more harmonized understanding of how the Convention
is to be applied in today’s world will, it is hoped, be one enduring outcome. The
‘third track’ brought together States and other actors, within the framework of the
Executive Committee of the High Commissioner’s Programme, to examine various
specificor thematic refugee protection concerns not directly, or not adequately, cov-
ered by the Convention and Protocol.

Overall the Global Consultations process has encouraged a cooperative spirit in
tackling refugee issues. It has aroused an interest in multilateral dialogue to find
solutions to an increasingly internationalized set of problems. The process has con-
firmed a willingness to pool concerns and jointly point the way forward to the
durable resolution of problems whose solution is within our collective reach. To-
gether, UNHCR and States have drafted an Agenda for Protection, which should
help both to inform and to shape debate and policy formation. The Agenda com-
prises a comprehensive programme of action to tackle the various issues besetting
refugee protection in today’s complex environment.

This book represents a key outcome very particularly of the second track
roundtable meetings and the Summary Conclusions resulting from them. It fo-
cuses in a detailed manner on discrete legal issues of interpretation of the 1951
Convention, bringing together the expert papers presented to the participants at
the roundtable meetings and their conclusions. The authors were asked to make
proposals to establish common understandings on key issues of Convention inter-
pretation in order to promote greater consistency in the application of the Conven-
tion in the different jurisdictions of the world. They were also asked to factor into
their analysis subsequent developments in international law of relevance to forced
displacement.

Thebookis introduced by an overview of refugee protection in international law,
followed by a paper on the age- and gender-sensitive interpretation of the 1951
Convention and the text of the 2001 Declaration of the Ministerial Meeting of States
Parties tothe 1951 Convention and/or 1967 Protocol. The book then comprises nine
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parts, each containing a paper by different leading international refugee experts on
key issues of interpretation of the 1951 Convention. These concern non-refoulement,
illegal entry, membership of a particular social group, gender-related persecution,
internal flight, relocation or protection alternatives, exclusion, cessation, family
unity and reunification, and UNHCR’s supervisory responsibility under its Statute.
Each of these issues was debated at an expert roundtable meeting in 2001 and the
Summary Conclusions of those meetings follow the relevant paper.

Itrust this book will offer a valuable resource for judges, adjudicators, legal prac-
titioners, government officers, humanitarian workers, non-governmental refugee
advocates, and academics alike in their various efforts towards the common goal of
strengthening refugee protection worldwide. For its part, UNHCR will be drawing
on these various contributions to refine its own guidelines, which it makes available
pursuant to its responsibility under paragraph 8 of its Statute and Article 35 of the
1951 Convention itself.

Erika Feller
Director of International Protection
Office of the United Nations High Commissioner for Refugees
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alternative, 410
life or freedom threatened
American Convention (1969), 125
Cartagena Declaration on Refugees
(1984), 125,127
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non-State actors

age sensitivity, 63
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complementary protection, 587
expulsion, 529, 530, 541
family reunification, 587
family unity, 586
importance, 81
internal protection/flight/relocation
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treaty provisions, 100, 115, 264
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illegal entrants see illegal entry
immunities see immunity from penalties
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I Background

The 1951 Convention Relating to the Status of Refugees and the 1967
Protocol to the Convention! are the modern legal embodiment of the ancient and
universal tradition of providing sanctuary to those at risk and in danger. Both
instruments reflect a fundamental human value on which global consensus exists
and are the first and only instruments at the global level which specifically regulate
the treatment of those who are compelled to leave their homes because of a rupture
with their country of origin. For half a century, they have clearly demonstrated
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the United Nations or by UNHCR.
1 189 UNTS 150; 606 UNTS 267.



4 Introduction: refugee protection in international law

their adaptability to changing factual circumstances. Beginning with the European
refugees from the Second World War, the Convention has successfully afforded the
framework for the protection of refugees from persecution whether from repressive
regimes, the upheaval caused by wars of independence, or the many ethnic conflicts
of the post-Cold War era.?

International refugee protection is as necessary today as it was when the
1951 Convention was adopted over fifty years ago. Since the end of the Cold
War, simmering tensions of an inter-ethnic nature — often exploited by populist
politicians — have erupted into conflict and strife. Communities which lived
together for generations have been separated and millions of people displaced —
whether in the former Yugoslavia, the Great Lakes, the Caucasus, or Afghanistan.
The deliberate targeting of civilians and their enforced flight have not only
represented methods of warfare but have become the very objectives of the con-
flict. Clearly, this forced displacement is for reasons which fall squarely within the
Convention refugee definition. Yet States in some regions have often been reluctant
to acknowledge this at the outset of the crisis and have developed ad hoc, discre-
tionary responses instead.

There are also many longstanding refugee situations resulting from conflicts
which have not been resolved with the ending of the Cold War and have taken on
alife of their own, often fuelled by the plunder of valuable natural resources and/or
illicit trade in small arms.® Endemicinstability and insecurity often accompany dis-
placement within and from failed States or States where central government only
controls part of the territory — hardly offering conditions for safe return.

The displacement resulting from such situations can pose particular problems
to host States, especially if they provide asylum to large refugee communities,
sometimes for decades. There is thus a real challenge as to how best to share re-
sponsibilities so as to ease the burden on any one State unable to shoulder it
entirely. There is also a need to put in place burden sharing — not burden shifting —
mechanisms which can trigger timely responsibility sharing in any given situation.

Xenophobia and intolerance towards foreigners and in particular towards
refugees and asylum seekers have also increased in recent years and present a major
problem. Certain media and politicians appear increasingly ready to exploit the sit-
uation for their own ends.

In addition, security concerns since the attacks in the United States on 11
September 2001 dominate the debate, including in the migration area, and have at
times overshadowed the legitimate protection interests of individuals. A number
of countries have, for instance, revisited their asylum systems from a security angle

2 See generally, UNHCR, The State of the World’s Refugees (Oxford University Press, 2000).

3 See, e.g2., UN General Assembly resolution on the role of diamonds in fuelling conflict, UN doc.
A/RES/55/56, 1 Dec. 2000; generally also http://www.un.org/peace/africa/Diamond.html. For the
UN Conference on theIllicit Trade in Small Arms and Light Weapons in All Its Aspects, New York,
9-20July 2001, see UN doc. A/CONF.192/15 and http://disarmament.un.org/cab/smallarms/.
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and have in the process tightened procedures and introduced substantial modifi-
cations, for example, by broadening grounds for detention or reviewing claims for
the purpose of detecting potential security risks. In some situations, it has been no-
ticeable that the post-September 11 context has been used to broaden the scope of
provisions of the 1951 Convention allowing refugees to be excluded from refugee
status and/or to be expelled. The degree of collaboration between immigration and
asylum authorities and the intelligence and criminal law enforcement branches has
also been stepped up.

The growth of irregular migration, including the smuggling and trafficking
of people, presents a further challenge. These developments are in part a conse-
quence of globalization, which has facilitated and strengthened transportand com-
munication networks and raised expectations. In part, the increase in irregular
migration can also be viewed as a result of restrictive immigration policies in many
industrialized States, which oblige economic migrants and refugees alike to use
irregular channels, whether they are in search of a better life or, more fundamen-
tally, freedom from persecution. Visa requirements, carrier sanctions, readmission
agreements, the posting of immigration officers abroad and other similar measures
are all migration control tools which require proper protection safeguards and
procedures if refugees are to be able to reach safety.

More specifically, in terms of the interpretation of the 1951 Convention itself,
some States use various complementary forms of protection, which have had the
effect in some instances of diverting Convention refugees to lesser forms of pro-
tection. When the protection afforded by international human rights instruments
is also taken into account, the result is that many States now have several differ-
ent procedures for determining international protection needs. This in turn raises
questions concerning the inter-relationship between international refugee law on
the one hand and international humanitarian and human rights law on the other.

Within the asylum procedure, systems in many States face significant challenges
in ensuring a proper balance between the need for fairness and for efficiency.
Dilemmas abound. How can notions such as safe third countries, and safe countries
of origin or indeed accelerated procedures for manifestly unfounded cases, which
have been introduced in many jurisdictions, be implemented both efficiently and
in a protection-sensitive manner? Are the victims of violence and persecution by
non-State actors — militias, paramilitary groups, separatist rebels, bandits, mafia,
violent husbands — entitled to protection as refugees in another State? To what ex-
tent can the notion of ‘persecution’ and the ‘particular social group’ ground in the
1951 Convention refugee definition reasonably be extended to protect women from
gender-related violence, not least rape in the context of conflict but also, perhaps,
harmful traditional practices, trafficking or domestic violence? If only part of the
State of origin is affected by conflict, to what extent are individuals able to relo-
cate to other areas inside that State and how does this affect their claim for refugee
protection? What bearing do other conventions such as the 1989 Convention on
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the Rights of the Child* have on asylum procedures and the treatment of refugee
children?

Differing approaches within regions have also led States to develop region-
ally specific legal frameworks for handling refugee claims. Such endeavours can
strengthen refugee protection but need at the same time to ensure consistency
with the 1951 Convention regime and thereby promote its ‘full and inclusive
application’.’> Concepts, such as the safe country of origin or safe third country no-
tions, developed in some regions are sometimes also ‘exported’ to other parts of the
world, which may receive far fewer claims or have less well-developed protection
capacities.

Ultimately, the full realization of the international protection regime with the
1951 Convention at its heart hinges on the ability of the international community
to find durable solutions to forced displacement situations, whether these be vol-
untary repatriation, resettlement in a third country, local integration, or a combi-
nation thereof. The challenge is how to realize solutions for individuals, as well as
for refugee groups, which are both lasting and protection based.

In short, the 1951 Convention and 1967 Protocol are the global instruments set-
ting out the core principles on which the international protection of refugees is
built. They have a legal, political, and ethical significance that goes well beyond
their specific terms. Reinforcing the Convention as the foundation of the refugee
protection regime is a common concern. The Office of the United Nations High
Commissioner for Refugees (UNHCR), as the guardian of the Convention, hasa par-
ticular role to play, but this is a task which requires the commitment of all actors
concerned.®

1. The structure of the book and the purpose of
this overview

The different parts of this book address nine key legal themes of contem-
porary relevance to the international refugee protection regime and in particular
the interpretation of the 1951 Convention. These nine subjects were considered
under the ‘second track’ of the Global Consultations on International Protection,

4 UNGA Res. 44/25, 20 Dec. 1989.

5 See, e.g., European Council, ‘Presidency Conclusions’, Tampere, Finland, 16-17 Oct. 1999,
para. 13.

6 See generally, E. Feller, ‘International Refugee Protection 50 Years On: The Protection Challenges
of the Past, Present and Future’, 83 International Review of the Red Cross, Sept. 2001, pp. 581-605;
other special journal issues on the occasion of the fiftieth anniversaries of the 1951 Conven-
tion and of UNHCR include 14(1) Revue Québécoise de droit international, 2001; 10 Forced Migration
Review, April 2001; and 35 International Migration Review, Spring 2001. See also, UNHCR, The State
of the World’s Refugees, above n. 2; G. Loescher, The UNHCR and World Politics: A Perilous Path (Oxford
University Press, 2001); 1. C. Jackson, The Refugee Concept in Group Situations (Kluwer Law Interna-
tional, The Hague, 1999).
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which were launched by UNHCR in 2000 and are outlined in the table on p.
xxi of this book.” The book is therefore a concrete outcome of the second track
and is also specifically mentioned in the Agenda for Protection.® The wider
political, operational, and other challenges to the refugee protection regime,
which were addressed in the third of the three ‘tracks’ of the Global
Consultations, lie outside the scope of this book, which focuses on selected
aspects of the legal protection of refugees.’

The purpose of this overview is to provide additional background to the debate
against which the examination of the nine legal topics developed in this book
has proceeded, not least in the context of the ‘second track’ of the Global
Consultations, but also beyond. The overview seeks to highlight the essential
tenets of the issues emerging from the background papers and the discussions
at the four expert roundtables held on these topics in 2001. At the same time,
it attempts to synthe-size possible ways forward on a number of issues, bearing
in mind the complex nature of parts of the current debate. It is hoped that
this overview can serveasa guide to the reader and provide some further insight
into the current thinking on these issues.

In addition to this overview, Part 1 of the book contains a paper on the age-
and gender-sensitive interpretation of the 1951 Convention. This indicates some
of the ways in which gender equality mainstreaming and age-sensitivity are
being or could be implemented to ensure the age- and gender-sensitive application
of international refugee law. Part 1 also contains the text of the Declaration
adopted at the first ever Ministerial Meeting of States Parties to the 1951
Convention and/or 1967 Protocol, which was co-hosted by UNHCR and the
Government of Switzerland in Geneva on 12-13 December 2001 as the ‘first
track’ of the Global Consultations.

7 For further details, see also preface by the Director of International Protection, E. Feller, in this
volume; UNHCR Global Consultations on International Protection, ‘Update’, Aug. 2002.

8 UNHCR, ‘Agenda for Protection’, UN doc. A/AC.96/965/Add.1, 26 June 2002.

9 Background papers written for the ‘third track’ of the Global Consultations intended to address
these issues were UNHCR, ‘Protection of Refugees in Mass Influx Situations: Overall Protection
Framework’, UN doc. EC/GC/01/4, 19 Feb. 2001; UNHCR, ‘The Civilian Character of Asylum:
Separating Armed Elements from Refugees’, UN doc. EC/GC/01/5, 19 Feb. 2001; UNHCR,
‘Practical Aspects of Physical and Legal Protection with Regard to Registration’, UN doc.
EC/GC/01/6*, 19 Feb. 2001; UNHCR, ‘Mechanisms of International Cooperation to Share
Responsibilities and Burdens in Mass Influx Situations’, UN doc. EC/GC/01/7, 19 Feb. 2001;
UNHCR and IOM, ‘Refugee Protection and Migration Control: Perspectives from UNHCR
and IOM’, UN doc. EC/GC/01/11, 31 May 2001; UNHCR, ‘Asylum Processes (Fair and Efficient
Asylum Procedures)’, UN doc. EC/GC/01/12, 31 May 2001; UNHCR, ‘Reception of Asylum-
Seekers, Including Standards of Treatment, in the Context of Individual Asylum Systems’,
UN doc. EC/GC/01/17,

4 Sept. 2001; UNHCR, ‘Complementary Forms of Protection’, UN doc. EC/GC/01/18, 4 Sept.
2001; UNHCR, ‘Strengthening Protection Capacities in Host Countries’, UN doc. EC/GC/01/19*%,
19 April 2002; UNHCR, ‘Voluntary Repatriation’, UN doc. EC/GC/02/5, 25 April 2002; UNHCR,
‘Local Integration’, UN doc. EC/GC/02/6, 25 April 2002; UNHCR, ‘Strengthening and
Expanding Resettlement Today: Dilemmas, Challenges and Opportunities’, UN doc.
EC/GC/02/7,

25 April 2002; UNHCR, ‘Refugee Women’, UN doc. EC/GC/02/8, 25 April 2002; and
UNHCR, ‘Refugee Children’, UN doc. EC/GC/02/9, 25 April 2002. These documents are
available on the UNHCR website, www.unhcr.org.
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The nine parts of this book which follow Part 1 each address a key legal issue,
namely, non-refoulement, illegal entry, membership of a particular social group,
gender-related persecution, internal flight, relocation or protection alternatives,
exclusion, cessation, family unity and reunification, and UNHCR’s supervisory
responsibility.

Each of these parts contains, first, the background paper which formed the
basis for discussion at the relevant expert roundtable. These papers present the
position of the individual refugee law expert. Sometimes a paper advocates one
particular interpretation rather than the range of approaches which may exist.
The papers do not therefore purport to be a definitive position, but rather are
part of a process of taking the debate forward on key issues of interpretation
on which opinion and jurisprudence continue to differ. Each paper has been
updated in the light of the discussions and major relevant developments since
the roundtables and is therefore more comprehensive than the earlier versions
posted on the UNHCR website, www.unhcr.org, at the time of the second track
of the Global Consultations.

Secondly, each part contains the ‘Summary Conclusions’ of the expert round-
table concerned which reflect the tenor of the discussion at the roundtable.
These do not represent the individual views of each participant or necessarily
of UNHCR, but reflect broadly the understandings emerging from the discussion
on the issue under consideration. Finally, each part contains a list of participants
at the roundtable. In the interests of ensuring a fruitful and in-depth discussion
of the topics, and in view of funding and space constraints, UNHCR was obliged
to limit participation in the expert roundtables. Participants were selected by
UNHCR on the basis of their experience of and expertise in these issues. In
drawing up the lists for the four roundtables, UNHCR’s Department of
International Protection reviewed the academic literature on the relevant topics,
considered names suggested by governments and non-governmental organizations
(NGOs), and consulted UNHCR field offices. Care was taken to ensure a diversity
of viewpoints by including experts working in government, as well as NGOs,
academia, the judiciary, and the legal profession. Regional and gender balance
were also taken into consideration. To broaden discussion and draw on an even
wider pool of experts, the discussion papers were posted on the UNHCR website
for comments, which were received from States, NGOs, and many indi-
viduals.

The second track consultations process, including notably the Summary
Conclusions, is already feeding into the policy-making process at the international
level. Drawing on this process, UNHCR is in the process of revising, updating
and publicizing its guidelines on many of the issues discussed at the roundtables.
These are being issued as a series of ‘UNHCR Guidelines on International
Protection’, the first two of which were issued in May 2002, followed by the
third in February 2003.!° These Guidelines are issued pursuant to UNHCR’s
supervisory role under

10 UNHCR, ‘Guidelines on International Protection: “Membership of a Particular Social Group”
within the Context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol Relating
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its Statute!! in conjunction with Article 35 of the 1951 Convention and Article
II of the 1967 Protocol. They are intended to provide legal interpretative guidance
for governments, legal practitioners, decision makers and the judiciary, as well
as UNHCR staff carrying out refugee status determination in the field. At the
regional level, the Summary Conclusions from the second track roundtable
meetings have also begun to feed into discussions in other forums. One example
concerns the Council of Europe’s Ad Hoc Committee of Experts on Legal Aspects
of Territorial Asylum, Refugees and Stateless Persons (CAHAR), as is described
in greater detail below in section III.C on membership of a particular social
group.

II1. The nine different topics of the papers and roundtable
Summary Conclusions

This section provides a brief outline of each of the nine topics addressed
in the papers and expert roundtable meetings. It identifies the significant new
issues and understandings which have resulted from the process of analysis,
discussion, and synthesis involved in the second track of the Global Consultations.
Where relevant, it draws attention to areas where differing interpretations or
approaches persist.

A. The scope and content of the principle of non-refoulement

Part 2 of this book contains a Legal Opinion by Sir Elihu Laupterpacht
QC and Daniel Bethlehem on the scope and content of the principle of non-
refoulement.It conducts a detailed survey of international and regional human
rights and refugee law instruments and standards as they relate to the principle
of non-refoulement, under both Article 33 of the 1951 Convention and international
humanrightslaw, theirapplication by international courts, and their incorporation
into national legislation. In our view, this represents a tangible and wide-ranging
manifestation of State practice coupled with evidence of opinio juris.

Both the Opinion and the Summary Conclusions of the roundtable held in
Cambridge, United Kingdom, in July 2001 state that non-refoulement is a principle
of customary international law.'? The Declaration of the December 2001
Ministerial

to the Status of Refugees’, UN doc. HCR/GIP/02/02, 7 May 2002; UNHCR, ‘Guidelines on

International Protection: Gender-Related Persecution within the Context of Article 1A(2)of

the 1951 Convention and/or its 1967 Protocol Relating to the Status of Refugees’, UN doc.

HCR/GIP/02/01, 7 May 2002; UNHCR, ‘Cessation of Refugee Status under Article 1C(5) and

(6)of the 1951 Convention Relating to the Status of Refugees (the “Ceased Circumstances”

Clauses)’, UN doc. HCR/GIP/03/03, 10 Feb. 2003, available on www.unhcr.org.

Statute of the Office of the United Nations High Commissioner for Refugees, A/RES/428 (V), 14

Dec. 1950.

12 See also, e.g., Executive Committee, Conclusion No. 25 (XXXIII), 1982, para. b. A recent article
goes as far as to assert that the principle of non-refoulement has acquired the status of jus cogens.

1

[N
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Meeting mentioned above also affirms the principle of non-refoulement as being em-
bedded in customary international law.'?

The Opinion shows that States’ responsibility for their actions encompasses any
measure resulting in refoulement, including certain interception practices, rejection
at the frontier, or indirect refoulement, as determined by the law on State respon-
sibility. On this issue, the Opinion brings into the analysis the draft Articles on
State responsibility adopted by the International Law Commission of the United
Nations on 31 May 2001'* and endorsed by the General Assembly at the end of that
year,'S demonstrating how they affect State action. Such action may be taken be-
yond a State’s borders or carried out by individuals or bodies acting on behalf of a
State or in exercise of governmental authority at points of embarkation, in transit,
in international zones, etc. These actions are frequently carried out at borders far
from public scrutiny, beyond borders in other countries, or on the high seas — the
prohibition on refoulement applies in all such situations.

In their detailed analysis, Sir Elihu and Bethlehem also make a distinction be-
tween rejection, return, or expulsion in any manner whatsoever to torture or cruel,
inhuman or degrading treatment or punishment, and such measures which result
in return to a threat of persecution on Convention grounds. The former draws on
principles of international human rights law and allows no limitation or excep-
tion. In the case of return to a threat of persecution, derogation is only permissible
where there are overriding reasons of national security or public safety and where
the threat of persecution does not equate to and would not be regarded as being on
a par with a danger of torture or cruel, inhuman or degrading treatment or pun-
ishment and would not come within the scope of other non-derogable customary
principles of human rights. The application of these exceptions is conditional on
strict compliance with principles of due process of law and the requirement that all
reasonable steps must first be taken to secure the admission of the individual con-
cerned to a third country.

See, J. Allain, “The Jus Cogens Nature of Non-Refoulement’, 13(4) International Journal of Refugee Law,
2001, pp. 533-58.
13 The Declaration acknowledged:

the continuing relevance and resilience of this international regime of rights and
principles [comprising the 1951 Convention, its 1967 Protocol, other human rights and
regional refugee protection instruments], including at its core the principle of
non-refoulement, whose applicability is embedded in customary international law.

For the full text of the Declaration, see Part 1.3 of this book.

14 International Law Commission, ‘Articles on the Responsibility of States for Internationally
Wrongful Acts’, UN doc. A/CN.4/L.602, 31 May 2001. See also, J. Crawford, The International Law
Commission’s Articles on State Responsibility: Introduction, Text and Commentaries (Cambridge Univer-
sity Press, 2002), ch. 2.

15 In a resolution on 12 Dec. 2001, the UN General Assembly, expressed ‘its appreciation to the
International Law Commission for...the completion of the final draft articles’. See UNGA,
‘Report of the International Law Commission on the Work of its Fifty-Third Session’, UN doc.
A/RES/56/82, 18 Jan. 2002, para. 2.
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Since the drafting of the Opinion, the attacks in the United States on 11
September 2001 and their aftermath have led governments to contemplate and/or
introduce a range of security measures.'® Obviously, States have legitimate con-
cerns to ensure that all forms of entry and stay in their territories are not abused
for terrorist ends. It is nevertheless essential that more stringent checks at borders,
strengthened interception measures, particularly against illegal entrants, and
other such measures also include mechanisms to ensure the identification of those
with international refugee protection needs. It is therefore, for instance, impor-
tant that admissibility procedures do not substitute for a substantive assessment of
the claim, which could result in the State failing to identify someone in danger of
return to persecution.!”

In the contemporary context, it is worth recalling that the principle of non-
refoulement also applies with respect to extradition.!® The 1951 Convention does
not in principle pose an obstacle to the extradition and prosecution of recognized
refugees in third countries as long as the refugee character of the individual is re-
spected by the third State, as set out in Article 32(2). In this case, the State’s obli-
gations towards the refugee would in effect be transferred to the extraditing State.
Agreement would therefore need to be reached on return after prosecution has been
completed and/or the sentence served (unless of course exclusion, cancellation or
cessation arise), so that any danger of indirect refoulement is avoided. Extradition
requests from the country of origin may, however, be persecutory in intent and
therefore require particular scrutiny. If, in a specific case, it is assessed that extradi-
tion would amount to return to persecution, prosecution in the country of asylum
would be the appropriate response.'®

Whereas extradition is a response to crimes committed elsewhere, the exception
to the non-refoulement principle in Article 33(2) of the 1951 Convention could under
extraordinary circumstances also come into play in response to crimes committed
in the country of refuge. The Convention specifies that refugees have obligations
or duties towards the host country. This reflects the necessity that refugees not be

16 See generally, UNHCR, ‘Addressing Security Concerns Without Undermining Refugee Protec-
tion’, Nov. 2001.

17 Ibid., paras. 5-9. See also, UNHCR, ‘Regional Workshops in Ottawa, Ontario (Canada) and in
Macau’, UN doc. EC/GC/01/13, 31 May 2001; UNHCR, ‘Refugee Protection and Migration Con-
trol: Perspectives from UNHCR and IOM’, UN doc. EC/GC/01/11, 31 May 2001; UNHCR, ‘Inter-
ception of Asylum-Seekers and Refugees: The International Framework and Recommendations
for a Comprehensive Approach’, UN doc. EC/50/SC/CRP.17, 9 June 2000; UNHCR, ‘Asylum
Processes (Fair and Efficient Asylum Procedures)’, above n. 9.

18 See generally, Executive Committee Conclusion No. 17 (XXXI), 1980. The issue is also addressed
in the paper on the application of the exclusion clauses by G. Gilbert in Part 7.1 of this book.

19 Where a serious crime has been perpetrated, multilateral conventions, including in the anti-
terrorism context, have in recent years stipulated a duty to extradite or prosecute. In the post-
September 11 context, there is a danger that the increased tendency to depoliticize offences in
the extradition context could make persecution considerations secondary in the overall assess-
ment of cases.
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seen, and that refugees do not see themselves, as a category outside or beyond the
law. While they are a special category of non-nationals, they are bound by the laws
of their host country in the same way as others present on the territory. If they
transgress the law or infringe public order in their country of asylum, they are fully
liable under the relevant domestic laws. While criminal law enforcement measures
do not in principle affect their refugee status, Article 33(2) provides an exception
to the principle of non-refoulement. This means in essence that refugees can excep-
tionally be returned on two grounds: (1) in cases of a serious threat to the national
security of the host country; and (2) in cases where their proven and grave criminal
record constitutes a continuing danger to the community. The various elements
of these extreme and exceptional circumstances need, however, to be interpreted
restrictively. Any ultimate State action will also need to take account of other obli-
gations under international human rights law.%°

Article 33(2) recognizes that refugees posing such a danger may be expelled in
pursuance of a decision reached in accordance with due process of law. In such situ-
ations, the danger to the country of refuge must be very serious. In addition, there
must be a rational connection between the removal of the refugee and the elimina-
tion of the danger, refoulement must be the last possible resort to eliminate the dan-
ger, and the danger to the country of refuge must outweigh the risk to the refugee
upon refoulement. In such cases, the procedural safeguards of Article 32 apply, in-
cluding that States should allow a refugee a reasonable period of time to obtain ad-
mission to another country. In view of these safeguards, it is also inappropriate to
use this exception to the non-refoulement principle to circumvent or short-circuit ex-
tradition procedures.

These issues have come under scrutiny in the judgment concerning Suresh issued
by the Supreme Court of Canada in January 2002.2! The Court accepted UNHCR’s
argument in its factum before the Court that Article 33 of the 1951 Convention
should not be used to deny rights that other legal instruments make available to
everyone without exception. It concluded that international law generally rejects
deportation to torture, even where national security interests are at stake. In a key
passage, the Court ruled:

In our view, the prohibition in the ICCPR [International Covenant on Civil
and Political Rights] and the CAT [Convention Against Torture] on returning
arefugee to face a risk of torture reflects the prevailing international norm.

20 For further information, see Human Rights Committee, ‘General Comment No. 15: The Posi-
tion of Aliens under the Covenant’, 1986, UN doc. HRI/GEN/1/Rev/5, pp. 127-9, paras. 9-10;
Committee on Migration, Refugees and Demography of the Council of Europe Parliamentary
Assembly, ‘Expulsion Procedures in Conformity with Human Rights and Enforced with Respect
for Safety and Dignity’, 10 Sept. 2001; Council of Europe Commissioner for Human Rights, ‘Rec-
ommendation Concerning the Rights of Aliens Wishing to Enter a Council of Europe Member
State and the Enforcement of Expulsion Orders’, CommDH/Rec(2001), 19 Sept. 2001, available
on http://www.commissioner.coe.int/new/dyn/docs.asp? L=2&S=3.

21 Suresh v. Canada (Minister of Citizenship and Immigration), Supreme Court of Canada, [2002] SCC 1,
11 Jan. 2002, available at http://www.lexum.umontreal.ca/csc-scc/en/rec/html/suresh.en.html.
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Article 33 of the Refugee Convention protects, in a limited way, refugees from
threats to life and freedom from all sources. By contrast, the CAT protects
everyone, without derogation, from state-sponsored torture. Moreover, the
Refugee Convention itself expresses a ‘profound concern for refugees’ and its
principal purpose is to ‘assure refugees the widest possible exercise of . . .
fundamental rights and freedoms’ (Preamble). This negates the suggestion
that the provisions of the Refugee Convention should be used to deny rights
that other legal instruments make universally available to everyone.??

The Court recognized ‘the dominant status’ of the Convention Against Torture
in international law as being consistent with the position taken by the Committee
Against Torture.? It described ‘the rejection of state action leading to torture gen-
erally, and deportation to torture specifically’ as ‘virtually categoric’, arguing that
‘both domestic and international jurisprudence suggest that torture is so abhor-
rent that it will almost always be disproportionate to interests on the other side of
the balance, even security interests’.?* Such an assessment could appear to repre-
sent a stance that is less than the absolute ban on torture set out in the Convention
Against Torture and other human rights instruments. It remains to be seen whether
national, regional, or international courts will identify cases where the danger to
the State outweighs the threat of torture upon return and how such an approach
could be reconciled with the absolute ban on return to torture set out in numer-
ousinternational human rights instruments (shown for some instruments through
consistent interpretation by the relevant treaty monitoring bodies).

Most recently, the Council of Europe in May 2002 opened for signature Proto-
col No. 13 to the 1950 European Convention for the Protection of Human Rights
and Fundamental Freedoms, Concerning the Abolition of the Death Penalty in all
Circumstances.?” This new Protocol to the Convention, by barring the death
penalty even ‘in time of war or of imminent threat of war’ (as is excluded from
the Protocol No. 6 ban on the death penalty),?® may further solidify the current ju-
risprudential understanding of the scope of non-refoulement. Jurisprudence under
the European Human Rights Convention has generally dealt with the prohibition
onreturn to torture, inhuman or degrading treatment or punishmentunder Article
3 of that Convention rather than the death penalty. For its part, the European Com-
mission on Human Rights has ruled that it can be a breach of Protocol No. 6 to ex-
tradite or expel a person to another State where there is a real risk that the death
penalty will beimposed.?” The eventual entry into force of Protocol No. 13 may and,

22 1bid., para. 72. 1966 International Covenant on Civil and Political Rights, 999 UNTS 171; 1984
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment, UN doc. A/RES/39/46.

23 Suresh judgment, above n. 21, para. 73. 24 1bid., para. 76.

25 European Treaty Series (ETS) No. 187 and, for the Convention, ETS No. 5.

26 28 April 1983, ETS No. 114.

27 Y.v. The Netherlands, Application No. 16531/90, 68 Decisions and Reports 299, 1991; Aylor Davis
v. France, Application No. 22742/93, 76 Decisions and Reports 164, 1994; Leong Chong Meng v.
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in our view, should have the effect of barring in absolute terms the return of an indi-
vidual from States Parties to these Protocols to situations where he or she may face
the death penalty.

B. Article 31 of the 1951 Convention Relating to the Status of
Refugees: illegal entry

Part 3 of this book addresses the question of the interpretation of
Article 31 of the 1951 Convention, which codifies a principle of immunity from
penalties for refugees who come directly from a territory where their life or freedom
is threatened and enter or are present in a country without authorization, as long
as they present themselves to the authorities ‘without delay’ and ‘show good cause’
for their illegal entry or presence. The background paper by Guy S. Goodwin-Gill
examines the origins of the text of this Article, its incorporation into national law,
relevant case law, State practice, and the Conclusions of the Executive Committee of
the High Commissioner’s Programme, as well as international standards relevant
to the proper interpretation of Article 31.

Both Goodwin-Gill’s paper and the discussions at the November 2001 expert
roundtable in Geneva assess the scope and definition of terms in Article 31(1) in-
cluding, in particular, ‘coming directly’, ‘without delay’, ‘good cause’, and ‘penal-
ties’. They conclude that it is generally recognized that refugees are not required to
have come directly in the literal sense from territories where their life or freedom
is threatened. Rather, Article 31(1) was intended to apply, and has been interpreted
to apply, to persons who have briefly transited through other countries or who are
unable to find effective protection in the first country or countries to which they
flee. There is also general acceptance that asylum seekers have a presumptive enti-
tlement to the benefits of Article 31 until they are ‘found not to be in need of inter-
national protection in a final decision following a fair procedure’.?®

With regard to Article 31(2), this calls upon States not to apply to the movements
of refugees within the scope of paragraph 1, restrictions other than those that are
‘necessary’, and only until their status is regularized locally or they secure admis-
sion to another country. In order to ensure that they adhere to the standards set
out in Article 31(2), States also need to make ‘appropriate provision...at the na-
tional level to ensure that only such restrictions are applied as are necessary in the
individual case, that they satisfy the other requirements of this Article, and that
the relevant standards, in particular international human rights law, are taken into

Portugal, Application No. 25862/95, 1995; Alla Raidl v. Austria, Application No. 25342/94, 1995.
See also, N. Mole, Asylum and the European Convention on Human Rights (Council of Europe Human
Rights Files No. 9 (revised), Strasbourg, 2000), p. 24.

28 Global Consultations on International Protection, ‘Summary Conclusions — Article 31 of the
1951 Convention’, expert roundtable, Geneva, Nov. 2001, para. 10(g).
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account’.?’ Developments in international human rights law mean that any restric-
tions imposed may be on the basis of an administrative, semi-judicial, or judicial de-
cision, aslong as there is an appeal to a judicial body. Participants at the roundtable
also agreed that ‘[t]he power of the State to impose a restriction must be related to
arecognized object or purpose, and there must be a reasonable relationship of pro-
portionality between the end and the means. Restrictions on movement must not
be imposed unlawfully and arbitrarily.”3°

It is on this basis that the detention of asylum seekers and refugees represents an
exceptional measure to be applied in the individual case, where it has been deter-
mined by the appropriate authority to be necessary in light of the circumstances of
the case. Such a determination needs to be on the basis of criteria established by law
in line with international refugee and human rights law. It should therefore not be
applied unlawfully nor arbitrarily but only where it is necessary for the reasons out-
lined in Executive Committee Conclusion No. 44, for example for the protection
of national security or public order (for instance, if there is a real risk of abscond-
ing). UNHCR’s 1999 Guidelines on Applicable Criteria and Standards Relating to
the Detention of Asylum Seekers provide further and updated guidance.3! Both the
Guidelines and the Summary Conclusions affirm generally recognized principles

29 1Ibid., paras. 5and 8. 30 Ibid., para. 11(a).

31 UNHCR, ‘Revised Guidelines on the Detention of Asylum Seekers — Revision’, 26 Feb. 1999.
See also, UNHCR, ‘Detention of Asylum-Seekers and Refugees: The Framework, the Prob-
lem and Recommended Practice’, UN doc. EC/49/SC/CRP.13, 4 June 1999; UNHCR, ‘Deten-
tion of Asylum-Seekers in Europe’, vol. 1 (4), European Series, Oct. 1995. In addition to the
rights set out in general human rights treaties, relevant standards include the 1955 UN
Standard Minimum Rules for the Treatment of Prisoners, Economic and Social Council Res.
663 C (XXIV), 31 July 1957, and 2076 (LXII), 13 May 1977; the 1988 UN ‘Body of Prin-
ciples for the Protection of All Persons under Any Form of Detention or Imprisonment’;
Commission on Human Rights, ‘Report of the Working Group on Arbitrary Detention —
Deliberation No. 5 on the Situation of Immigrants and Asylum-Seekers of the Work-
ing Group on Arbitrary Detention’, UN doc. E/CN.4/2000/4, Annex II, 28 Dec. 1999;
Sub-Commission on the Promotion and Protection of Human Rights, ‘Resolution on the
Detention of Asylum-Seekers’, UN doc. E/CN.4/Sub.2/2000/46, 18 Aug. 2000, pp. 66-7.
Regional provisions include European Human Rights Convention, Art. 5(1); American Con-
vention on Human Rights 1969, Art. 7(2), OAS Treaty Series No. 35; African Charter on
Human and People’s Rights 1981, Art. 5, 21 ILM, 58, 1982; Council of Europe, Commis-
sioner for Human Rights, ‘Recommendation Concerning the Rights of Aliens Wishing to
Enter a Council of Europe Member State and the Enforcement of Expulsion Orders’, Com-
mDH/Rec(2001)1, 19 Sept. 2001. For guidelines issued at the national level, see US Immigra-
tion and Naturalization Service, ‘Detention Operations Manual’ (containing a complete set of
Detention Standards), available at http://www.ins.gov/graphics/lawsregs/guidance.htm; Immi-
gration and Refugee Board of Canada, ‘Guideline 4: Guidelines on Detention’, 12 March 1998,
available at http://www.irb.gc.ca/en/about/guidlines/detention/detention_e.htm; Australian
Human Rights and Equal Opportunity Commission, ‘Immigration Detention Guidelines’,
March 2000, available at http://www.hreoc.gov.au/human rights/asylum.seekers/index.html
#idcguidelines/; European Council on Refugees and Exiles (ECRE), ‘Research Paper on Al-
ternatives to Detention: Practical Alternatives to the Administrative Detention of Asylum
Seekers and Rejected Asylum Seekers’, Sept. 1997, available at http://www.ecre.org/policy/
research papers.shtml.
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concerning families and children, including that children under eighteen oughtin
principle not to be detained and that, where families are exceptionally detained,
they should not be separated.?

Although there has been a tendency in some States to introduce or increase the
detention of asylum seekers — often apparently in a move to deter future illegal
arrivals — there would nevertheless be merit in examining in greater depth alter-
natives to detention. As both Goodwin-Gill and the expert roundtable note:

Many States have been able to manage their asylum systems and their
immigration programmes without recourse to physical restraint. Before
resorting to detention, alternatives should always be considered in the
individual case. Such alternatives include reporting and residency
requirements, bonds, community supervision, or open centres. These may be
explored with the involvement of civil society.>?

Moves to promote fair but more expeditious asylum procedures, coupled with
the prompt removal of those found not to be in need of international protection,
can also reduce the need to resort to detention.

Where States do detain asylum seekers, this should not take place in prison facil-
ities where criminals are held. Minimum procedural standards require that there
should be a right to review the legality and the necessity of detention before an in-
dependent court or tribunal, in accordance with the rule of law and the principles
of due process. Such standards also require that refugees and asylum seekers be ad-
vised of their legal rights, have access to counsel and to the judiciary, and be enabled
to contact UNHCR.3*

C. Membership of a particular social group

Part 4 examines the interpretation of the phrase ‘membership of a par-
ticular social group’ contained in the Convention refugee definition in Article
1A(2) of the 1951 Convention.3® This has been the least clear of the persecution

32 ‘Summary Conclusions — Article 31 of the 1951 Convention’, above n. 28, para. 11(f).
33 Ibid., para. 11(g).

34 1bid., para. 11(i).

35 Art. 1A(2) of the 1951 Convention reads:

For the purposes of the present Convention, the term ‘refugee’ shall apply to any person
who:...

(2) ...owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside
the country of his nationality and is unable or, owing to such fear, is unwilling to
avail himself of the protection of that country; or who, not having a nationality and
being outside the country of his former habitual residence as a result of such events,
is unable or, owing to such fear, is unwilling to return to it. ..
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grounds in the refugee definition,3® but in recent years it has found its place along-
side the other four Convention grounds (race, religion, nationality, and politi-
cal opinion), allowing for a full application of the refugee definition. Depending
on the particular circumstances of the case and the society of origin, many cat-
egories of particular social groups have been recognized, including for example
subcategories of women, families, occupational groups, conscientious objectors, or
homosexuals.

Two approaches have been developed in common law jurisdictions — the ‘pro-
tected characteristics’ and the ‘social perception’ approaches. By contrast, in civil
law jurisdictions, the reasoning behind particular social group cases tends to be
less developed, although the types of group recognized as particular social groups
are often similar. The paper by T. Alexander Aleinikoff sets out the development of
these two approaches in eight different jurisdictions.

What is known as the ‘protected characteristics’ approach examines whether
a group is united by an immutable characteristic or by a characteristic so
fundamental to human dignity that a person should not be compelled to forsake it.
An immutable characteristic may be innate (such as sex or ethnicity) or unalterable
for other reasons (such as the historical fact of a past association, occupation or sta-
tus). By contrast, the ‘social perception’ approach examines whether or nota group
shares a common characteristic which sets it apart from society at large. This latter
approach is particularly strongly developed in Australian jurisprudence, while the
former has been more emphasized in Canada, the United Kingdom, and the United
States.

Analysis under one or other of these two approaches frequently converges, since
groups whose members are targeted on the basis of a common immutable or fun-
damental characteristic are also often perceived as a social group in their societies.
Sometimes, however, the two approaches may come to different conclusions, with
the result that protection ‘gaps’ can arise, when either one or another approach is
used alone. As Aleinikoff points out, while ‘most “protected characteristics” groups
are likely to be perceived as social groups, there may also be particular social groups
not based on protected characteristics’.>” It is on this basis that the ‘social percep-
tion’ approach ‘moves beyond protected characteristics by recognizing that exter-
nal factors can be important to a proper social group definition’.3®

In order to avoid these protection gaps and to bring interpretation into line
with the object and purpose of the 1951 Convention, Aleinikoff’s paper and the
Summary Conclusions of the expert roundtable meeting in San Remo, Italy, in
September 2001 suggest a combination of the two approaches. This reconcilia-
tory proposition is reflected in UNHCR’s Guidelines on International Protection

36 The ground was added to the Convention refugee definition late in negotiations and does not in
fact feature in UNHCR’s 1950 Statute.
37 See the paper by T. A. Aleinikoff in Part 4.1 of this book. 38 Ibid.
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on membership of a particular social group released in May 2002. These define a
particular social group as:

a group of persons who share a common characteristic other than their risk
of being persecuted, or who are perceived as a group by society. The
characteristic will often be one which is innate, unchangeable, or which is
otherwise fundamental to identity, conscience or the exercise of one’s
human rights.?®

In assessing whether an applicant claiming membership of a particular social
group fulfils the refugee definition, common law courts and tribunals have gener-
ally recognized that the persecution or fear of it should not be the sole factor defin-
ing membership, even though it may be relevant in determining the visibility of the
group in that society. As stated in one leading case:

[W]hile persecutory conduct cannot define the social group, the actions of the
persecutors may serve to identify or even cause the creation of a particular
social group in society. Left-handed men are not a particular social group.
But, if they were persecuted because they were left-handed, they would no
doubt quickly become recognisable in their society as a particular social
group. Their persecution for being left-handed would create a public
perception that they were a particular social group. But it would be the
attribute of being left-handed and not the persecutory acts that would
identify them as a particular social group.*®

Similarly, it is widely accepted that an applicant claiming membership of a partic-
ular social group does not need to show that the members of that group know each
other or associate with one another as a group. Rather, there is no requirement of
cohesiveness either in relation to this or any other Convention ground and the rel-
evant inquiry is whether there is a common element that group members share.*!
In addition to the Guidelines on International Protection mentioned above, the
‘second track’ Global Consultations on this topic have fed into other processes
under way at the regional level. For instance, the Summary Conclusions emerging
from the expert roundtable on ‘membership of a particular social group’ were used
as astarting point in discussions on the meaning of the term by a CAHAR working

39 UNHCR, ‘Guidelines on International Protection: “Membership of a Particular Social Group™’,
above n. 10, para. 11.

40 Applicant A. v. Minister for Immigration and Ethnic Affairs, High Court of Australia, (1997) 190 CLR
225 at 264; 142 ALR 331, per McHugh J. Note that some civil law jurisdictions have no problem
accepting as a particular social group one that is defined by the persecution it suffers.

41 The judgment in Secretary of State for the Home Department v. Montoya, UK Immigration Appeal
Tribunal, Appeal No. CC/15806/2000, 27 April 2001, expresses this position as follows: ‘It is
not necessary to show that the [particular social group] is a cohesive or organised or interde-
pendent group. Cohesiveness is not a necessary condition (nor indeed a sufficient condition) for
the existence of a particular social group.” More generally, the judgment draws on the jurispru-
dence of various common law countries to set out in some detail issues where jurisprudence is
settled.
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group of the Council of Europe, in Strasbourg on 14-15 March 2002. Various ideas
from the Conclusions were also reflected in the working group’s recommendations.
This is only one example, but the hope in initiating the Global Consultations was
very much that the process should feed into other initiatives, whether atan interna-
tional, regional, or national level, to establish greater common ground and clarity
on key contemporary refugee law matters under the 1951 Convention.

D. Gender-related persecution

Gender and sex are not specifically referred to in the refugee definition
but the understanding of how gender is relevant to refugee law has advanced both
in theory and in practice over the past decade. Part 5 examines these issues. It is
now widely accepted that ‘the refugee definition, properly interpreted, can encom-
pass gender-related claims’ and that gender ‘can influence, or dictate, the type of
persecution or harm suffered and the reasons for this treatment’,*? as concluded by
the September 2001 San Remo expert roundtable on the issue and as is evident in
the jurisprudence of many countries.*

Integral to this enhanced understanding is a clear distinction between the terms
‘gender’ and ‘sex’. The UNHCR Guidelines on International Protection on gender-
related persecution issued in May 2002 reflect this distinction as follows:

Gender refers to the relationship between women and men based on socially
or culturally constructed and defined identities, status, roles and
responsibilities that are assigned to one sex or another, while sex is a
biological determination. Gender is not static or innate but acquires socially
and culturally constructed meaning over time. Gender-related claims may be
brought by either women or men, although due to particular types of

42 Global Consultations on International Protection, ‘Summary Conclusions — Gender-Related
Persecution’, San Remo expert roundtable, 6-8 Sept. 2001, paras. 1 and 3. See also, UNHCR sym-
posium on gender-related persecution held in Feb. 1996 which resulted in a special issue of the
International Journal of Refugee Law, Autumn 1997; UNHCR, ‘Guidelines on International Protec-
tion: Gender-Related Persecution’, above n. 10.

43 See R. Haines, ‘Gender-related persecution’; A. Edwards, ‘Age and gender dimensions in in-
ternational refugee law’; T. A. Aleinikoff, ‘Protected characteristics and social perceptions: an
analysis of the meaning of “Membership of a Particular Social Group™’, in Parts 5.1, 1.2 and
4.1 respectively of this book. Recent publications include W. Kilin, ‘Gender-Related Persecu-
tion in Swiss Asylum Law’, in Switzerland and the International Protection of Refugees (ed. V. Chetail
and V. Gowlland-Debbas, Kluwer Law International, The Hague, 2002); N. Kelley, ‘“The Conven-
tion Refugee Definition and Gender-Based Persecution: A Decade’s Progress’, 13(4) International
Journal of Refugee Law, 2001, pp. 559-68; K. Musalo and S. Knight, ‘Steps Forward and Steps Back:
Uneven Progress in the Law on Social Group and Gender-Based Claims in the United States’,
13(1/2) International Journal of Refugee Law, 2001 pp. 51-70; T. Spijkerboer, Gender and Refugee
Status (Ashgate, Aldershot, 2000); H. Crawley, Refugees and Gender — Law and Process (Jordans,
Bristol, 2001).
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persecution, they are more commonly brought by women. In some cases, the
claimant’s sex may bear on the claim in significant ways to which the
decision-maker will need to be attentive. In other cases, however, the refugee
claim of a female asylum-seeker will have nothing to do with her sex.**

Awareness and appreciation of the issues involved has been enhanced by guide-
lines on gender-related persecution, which have been issued by government agen-
cies and NGOs in a large number of States and which provided a valuable resource
in the drafting of the May 2002 UNHCR Guidelines cited above. In some countries,
legislation explicitly defines gender-specific persecution as qualifying for refugee
status. Sometimes this is done by specifying that the ‘membership of a particu-
lar social group’ ground can include cases involving gender-related persecution.*®
Sometimes legislation states that persecution because of gender and/or sexual ori-
entation can result in the granting of refugee status.*® In either case, this does not
argue for the need of an extra Convention ground per se. Rather, we consider that
such specification is added for clarity of interpretation.

The paper by Rodger Haines in this book focuses on how the refugee definition
canbeinterpreted in a gender-sensitive manner in the case of claims made by female
asylum seekers. In this respect, it has been instrumental that a vast majority of ju-
risdictions have recognized that the 1951 Convention covers situations where non-
State actors of persecution, including husbands or other family members, inflict se-
rious harm in a situation where the State is unable or unwilling to protect against
such harm. As the UNHCR 2002 Guidelines on gender-related persecution state:

What amounts to a well-founded fear of persecution will depend on the
particular circumstances of each individual case. While female and male
applicants may be subjected to the same forms of harm, they may also face
forms of persecution specific to their sex. .. There is no doubt that rape and
other forms of gender-related violence, such as dowry-related violence,
female genital mutilation, domestic violence, and trafficking, are acts which

44 UNHCR, ‘Guidelines on International Protection: Gender-Related Persecution’, above n. 10,
para. 3. See also, Crawley, Refugees and Gender, above n. 43, pp. 6-9.

45 Forinstance, the Ireland’s Refugee Act 1996, section 1, defines membership of a particular social
group as including ‘persons whose defining characteristic is their belonging to the female or the
male sex or having a particular sexual orientation’. South Africa’s Refugee Act 1998 similarly
specifies that members of a particular social group can include persons persecuted because of
their gender, sexual orientation, class, or caste.

46 In Switzerland, Art. 3(2) of the 1998 Asylum Act states that ‘motives of flight specific to women
shall be taken into account’. In Sweden, the Minister of Migration, Asylum and Development Co-
operationannounced inJan. 2002 that 1997 legislation would be changed to specify that persons
persecuted due to sexual orientation should be given refugee status (rather than complemen-
tary protection as previously). In Germany, the Immigration Law approved by the Parliament in
March 2002 in section 60 specifically prohibits the refoulement of aliens facing persecution be-
cause of their gender (in addition to the five Convention grounds).
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inflict severe pain and suffering — both mental and physical — and which have
been used as forms of persecution, whether perpetrated by State or private
actors.*”

These issues are also examined in Part 1.2 of this book in the paper on age- and
gender-sensitive dimensions of international refugee law by Alice Edwards.

It is worth recalling that refugee claims based on sexual orientation also contain
agender element. Indeed, such claims have now been recognized in many common
law and civil law jurisdictions.*® As the 2002 UNHCR Guidelines on gender-related
persecution note:

A claimant’s sexuality or sexual practices may be relevant to a refugee claim
where he or she has been subject to persecutory (including discriminatory)
action on account of his or her sexuality or sexual practices. In many such
cases, the claimant has refused to adhere to socially or culturally defined
roles or expectations of behaviour attributed to his or her sex. The most
common claims involve homosexuals, transsexuals or transvestites, who have
faced extreme public hostility, violence, abuse, or severe or cumulative
discrimination.*’

Another issue of particular contemporary concern relates to the potential in-
ternational refugee protection needs of individuals — particularly women and
minors — who are trafficked>® into forced prostitution or other forms of sexual ex-
ploitation. Such practices represent ‘a form of gender-related violence or abuse that
can even lead to death’.>! They can be considered a form of torture and cruel or in-
human or degrading treatment and can ‘impose serious restrictions on a woman’s
freedom of movement, caused by abduction, incarceration, and/or confiscation of
passports or other identity documents’.>? Trafficked women and minors may also
‘face serious repercussions after their escape and/or upon return, such as reprisals
or retaliation from trafficking rings or individuals, real possibilities of being re-
trafficked, severe community or family ostracism, or severe discrimination’.5% Such

47 UNHCR, ‘Guidelines on International Protection: Gender-Related Persecution’, above n. 10,
para. 9 (footnotes omitted).

48 European Legal Network on Asylum (ELENA), ‘Research Paper on Sexual Orientation as a
Ground for Recognition of Refugee Status’, European Council on Refugees and Exiles, London,
Sept. 1997.

49 UNHCR, ‘Guidelines on International Protection: Gender-Related Persecution’, above n. 10,
para. 16.

50 A distinction is drawn here between smuggling and trafficking, as is made in the two protocols
on these issues supplementing the UN Convention Against Transnational Organized Crime, UN
doc. A/55/383, Nov. 2000.

51 UNHCR, ‘Guidelines on International Protection: Gender-Related Persecution’, above n. 10,
para. 18; UNHCR, ‘Refugee Women’, above n. 9, paras. 18-19. See also, A. Edwards, ‘Resettle-
ment: A Valuable Tool in Protecting Refugee, Internally Displaced and Trafficked Women and
Girls’, 11 Forced Migration Review, Oct. 2001, p. 31, at p. 34.

52 UNHCR Guidelines, ibid. 53 Ibid.
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considerations have recently led decision makers in some States to recognize certain
victims of trafficking as refugees or grant them complementary protection.>*

Where asylum claims concern gender-related persecution, an assessment of the
role of law in the persecution can be particularly important. For instance, alaw may
beassessed as persecutory in and of itself, butit may no longer be enforced, in which
case the persecution may not live up to the well-founded fear standard.>> Alterna-
tively, even though a law exists prohibiting a persecutory practice, such as female
genital mutilation or other harmful traditional practices, the State may still con-
tinue to condone or tolerate the practice, or may not be able to stop it effectively. In
such cases, the practice would amount to persecution irrespective of the existence
of alaw aimed at its prohibition.

Considerable challenges nevertheless remain if the decisions and guidelines
on gender-related persecution issued in many States are to be understood and
implemented consistently. Strengthened training, commitment, and adequate re-
sources are needed to ensure appropriate safeguards and a gender-sensitive envi-
ronment are both in place and upheld. One key requirement, for instance, is for
women to be enabled to make independent and confidential applications for asy-
lum, without the presence of male family members if they so desire. It is also im-
portant for female asylum seekers to be offered legal advice and information about
the asylum process in a manner and language they can understand. An increase in
the number of trained female staff as evidenced in many asylum systems is a noted
improvement. As UNHCR has stated, ‘[w]ithout these minimum safeguards, the
refugee claims of women would often not be heard’.>®

E. Internal flight, relocation, or protection alternative

From the mid-1980s, a number of countries of asylum have increasingly
used the concept known variously as the internal flight, relocation or protection
alternative to deny refugee status to claimants who do not have a well-founded fear
of persecution throughout the country of origin. This concept, which is addressed
in Part 6 of the book, does not explicitly feature in the 1951 Convention, although

54 For examples see the paper by A. Edwards in Part 1.2 of this book.

55 See, Modinos v. Cyprus, European Court of Human Rights, Series A, No. 259, 16 EHRR 485, 25
March 1993; and more recently, Secretary of State for the Home Department v. Z.; A. v. Secretary of State
for the Home Department; M. v. Secretary of State for the Home Department, English Court of Appeal,
conjoined appeal of cases nos. C/2001/2766, C/2001/2520, and C/2001/2325, [2002] EWCA Civ
952, 5 July 2002.

56 UNHCR, ‘Refugee Women’, above n. 9, para. 15. See also, among others, UNHCR, ‘Guidelines
on International Protection: Gender-Related Persecution’, above n. 10, paras. 35-6; Crawley,
Refugees and Gender, above n. 43, ch. 10; G. Hinshelwood, ‘Interviewing Female Asylum Seekers’,
International Journal of Refugee Law, special issue, 1997, pp. 159-64.
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it can be said to be inherent within it.>” For the forty-two States which are party to
the 1969 OAU Refugee Convention, the question of internal flight does not in any
case arise, since in addition to reiterating the 1951 Convention refugee definition
it specifically includes events prompting flight ‘in either part or the whole of his
country of origin’.>8

Various approaches to the issue have been developed and have in turn been ap-
plied inconsistently both among and within jurisdictions. This is why the issue was
included in the second track of the Global Consultations and some progress has
been made in establishing a common analytical approach to the questions which
internal flight or relocation raises. Many aspects of this issue on which there can
now be said to exist some common understanding are set out in the Summary
Conclusions of the expert roundtable meeting held in San Remo, Italy, in Septem-
ber 2001 and reproduced in Part 6.2 of this book.

These recognize, for instance, that the ‘relevance of considering IPA/IRA/IFA [the
internal protection, relocation or flight alternative] will depend on the particular
factual circumstances of an individual case’.>® This may appear obvious, but the
corollary is that internal flight or relocation does not represent a procedural short-
cut for deciding the admissibility of claims.®® Rather, there is a need for substan-
tive assessment of claims which raise internal flight questions if these individual
circumstances are to be properly assessed.

Another area on which there appears to be a greater measure of agreement is
that the complexity of the issues involved in the examination of internal flight
or relocation means that this is not appropriately undertaken in accelerated or
admissibility procedures. This is the position taken in the European Commis-
sion’s 2000 Draft Directive on asylum procedures which allows member States to
adopt or retain accelerated procedures for claims suspected of being manifestly

57 See e.g., Rasaratnam v. Canada (Minister of Employment and Immigration), Federal Court of Canada,
[1992] 1 FC 706, [1992] 1 FCJ 706 (CA), 1991; Thirunavukkarasu v. Canada (Minister of Employment
and Immigration), Canadian Court of Appeal, [1994] 1 FC 589, 10 Nov. 1993.

58 The 1969 Organization of Africa Unity (OAU) Convention Governing the Specific Aspects of
Refugee Problems in Africa, 1001 UNTS 45, Art. I(2), defines the term ‘refugee’ as applying:

to every person who, owing to external aggression, occupation, foreign domination or
events seriously disturbing public order in either part or the whole of his country of origin or
nationality, is compelled to leave his place of habitual residence in order to seek refuge in
another place outside his country of origin or nationality. (emphasis added)

59 Global Consultations on International Protection, ‘Summary Conclusions on Internal Protec-
tion/Relocation/Flight Alternative’, 6-8 Sept. 2001, para. 1. The term ‘TPA/IRA/IFA’ was adopted
at the roundtable meeting to acknowledge the different terms used to describe this notion. The
exact label used is less important than the holistic assessment of the circumstances of each indi-
vidual case.

60 UNHCR, ‘Position Paper: Relocating Internally as a Reasonable Alternative to Seeking Asylum
(The So-called “Internal Flight Alternative” or “Relocation Principles”)’, Feb. 1999, paras. 2
and 18.
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unfounded but explicitly excludes internal flight cases from consideration under
such procedures.®’ This represents a positive change from the (non-binding)
London ‘Resolution on Manifestly Unfounded Claims’ approved by European
Community Immigration Ministers in 1992 which considered internal flight cases
to be manifestly unfounded and declared that they could be assessed under admis-
sibility or accelerated procedures.®? On this basis, cases involving a possible inter-
nal flight/relocation alternative properly need to be considered under the regular
asylum procedure.

There is also general recognition (despite some earlier jurisprudence to the
contrary)®® that where return to an alternative region is under consideration the
assessment should be forward-looking and examine the situation of the individ-
ual upon return. In any such assessment, the original reasons for flight are natu-
rally likely to be indicative of any potential serious difficulties the individual might
faceifreturned. Similarly, there is acknowledgment of the need for actual, physical,
safe, and legal accessibility of a specific alternative location.

Differences remain, however, as to the relevance of the agent of persecution —
particularly in cases involving non-State actors — where internal flight or relocation
questions arise, and as to the conceptual ‘home’ for the analysis of whether internal
flight or relocation is possible. There is also a need for greater clarity regarding the
proper application of the ‘reasonableness’ test used in the majority of jurisdictions
to assess the viability of the area of relocation.

In our view, the question of whether or not the agent of persecution is the State or
anon-State actor is significant in internal flight or relocation cases. The need to ex-
amine a putative internal flight or relocation alternative is only relevant where the
fear of persecution is limited to a specific part of the country, outside of which the
feared harm cannot materialize. As noted by UNHCR in its 2001 paper on interpret-
ing Article 1: ‘In practical terms, this excludes virtually all cases where the feared
persecution emanates from or is condoned or tolerated by State agents, as these
are normally presumed to exercise authority in all parts of the country.”® Such
State agents will generally also include local and regional government authorities,

61 European Commission, ‘Proposal for a Council Directive on Minimum Standards on Procedures
in Member States for Granting and Withdrawing Refugee Status’, COM(2000) 578 final, 20 Sept.
2000, Art. 28(2)(a). The amended proposal for a Council Directive on this issue presented by the
Commission on 18 June 2002, COM(2002) 326 final, p. 15, reorders the provisions on manifestly
unfounded applications, and the explanatory memorandum explains thatas a result former Art.
28(2)(a) ‘is no longer necessary’. The position would thus appear not to have changed from that
taken at the first draft.

62 EC Council of Immigration) Ministers, ‘Resolution on Manifestly Unfounded Applications for
Asylum’, 30 Nov.—1 Dec. 1992, para. 7. See R. Plender (ed.), Basic Documents on International Migra-
tion Law (Martinus Nijhoff, The Hague, 1999), pp. 474-7.

63 See, H. Storey, “The Internal Flight Alternative Test: the Jurisprudence Re-examined’, 10 Inter-
national Journal of Refuge Law, 1998, p. 499, at pp. 509-11.

64 UNHCR, ‘Interpreting Article 1 of the 1951 Convention Relating to the Status of Refugees’, April
2001, para. 13 (footnotes omitted).
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since they derive their authority from the national government. By contrast, where
the fear emanates from non-State actors, consideration of internal relocation will
more often be relevant.

With regard to the question of the proper conceptual ‘home’ within the refugee
definition for the assessment of any potential internal flight or relocation alterna-
tive, there are different approaches. One views this as part of the analysis of the
existence of a ‘well-founded fear’ of persecution for a Convention reason. Another
regards it as part of the analysis of whether the asylum seeker is ‘unable, or...un-
willing to avail himself [or herself] of the protection of that country’.

The latter approach is adopted by the ‘Michigan Guidelines on the Internal
Protection Alternative’ issued in April 1999,% and is presented in this book in the
paper by James C. Hathaway and Michelle Foster. It has been adopted by the New
Zealand Refugee Status Appeals Authority. This proposes a two-stage approach
which first ascertains the risk of persecution for a Convention reason in at least one
part of the country and then determines the individual’s inability or unwillingness
to avail him or herself of the protection of the country of origin on the basis of an as-
sessment as to whether the asylum seeker has access to meaningful internal protec-
tion against the risk of persecution. Hathaway and Foster then identify four steps
to assess whether an internal protection alternative (IPA) is available:

First, is the proposed IPA accessible to the individual - meaning access that
is practical, safe, and legal? Second, does the IPA offer an ‘antidote’ to the
well-founded fear of being persecuted shown to exist in the applicant’s place
of origin — that is, does it present less than a ‘real chance’ or ‘serious
possibility’ of the original risk? Third, is it clear that there are no new risks
of being persecuted in the IPA, or of direct or indirect refoulement back to the
place of origin? And fourth, is at least the minimum standard of affirmative
State protection available in the proposed IPA?%¢

The more common approach favours a holistic analysis of the refugee claim, in
which the different elements of the refugee definition are seen as an interrelated
whole.%” It is only by ascertaining the nature of the persecution feared, including
in particular who the agent of persecution is, that it will become clear whether or
notinternal flightis relevant. If itis, a clear understanding of the nature of the well-
foundedness of the feared persecution is intrinsic to an assessment of the viability
of any alternative location in the country of origin.

In the understanding of this approach, the conceptual home of the assessment
of an internal flight possibility is considered to be part of the examination of the

65 See J. C. Hathaway, ‘The Michigan Guidelines on the Internal Protection Alternative’, 21(1)
Michigan Journal of International Law, 1999, p. 131, available on http://www.refugeecaselaw.org/
Refugee/guidelines.htm.

66 See the paper by J. C. Hathaway and M. Foster in Part 6.1 of this book.

67 See also section IV of this introduction below.
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well-foundedness of the feared persecution element of the refugee definition.%®
Locating the analysis of any putative alternative flight or relocation area here — far
from providing ‘a basis for pre-emption of analysis of risk in the place of origin alto-
gether’ as Hathaway and Foster argue in their conclusion — ensures that any assess-
mentofriskinanalternative location draws on a clear understanding of the validity
and basis for the well-founded fear in the area of origin. Such an understanding is
thus a crucial element in the effective assessment of whether that — or indeed an-
other — well-founded fear of persecution (whether or not for a Convention reason)
or afear of being forced back to the place of origin exists in the proposed alternative
location.

A key tool under this approach in internal flight or relocation cases is whether it
is reasonable for the asylum seeker concerned to establish him or herself in the pro-
posed alternative location. This ‘reasonableness test’, which involves an assessment
of the risk of future persecution and whether relocation would expose the individ-
ual to undue hardship, has been adopted by the great majority of jurisdictions as
the appropriate test in such cases.®® More generally, the concept of reasonableness
is widely understood and applied in other areas of law. Such a test does not in the
authors’ view ‘justif[y] the imposition of what amounts to a duty to hide (for exam-
ple, by suppressing religious or political beliefs)’.”® On the contrary, to make such a
presumption would be exactly that — unreasonable, not to mention also contrary to
basic human rights norms and therefore a misapplication of both the reasonable-
ness test and international law.

For their part, Hathaway and Foster reject the reasonableness test ‘in favour of a
commitment to assess the sufficiency of the protection which is accessible to the asy-
lum seeker there [in the proposed alternative location]’. Indeed there are elements
of reasonableness in Hathaway and Foster’s proposed four steps (particularly steps
three and four). For instance, does the return of someone to an uninhabitable desert
represent return to a location where the minimum standards of affirmative State
protection are not met or is it simply unreasonable? Hathaway and Foster them-
selves suggest that the result is much the same.

Yet there remains a significant difference between the two approaches. Indeed,
requiring assessment of whether the State is able and willing to provide protection
to the individual concerned in every case, as in the Michigan Guidelines, effectively

68 This is also the position adopted by A. Fortin, ‘The Meaning of “Protection” in the Refugee Def-
inition’, 12 International Journal of Refugee Law, 2001, pp. 548-76.

69 Among those countries adopting the reasonableness test in some form are Australia, Austria,
Canada, Germany (in some cases), the Netherlands, Sweden, the United Kingdom, and the
United States. Other jurisdictions, apart from the New Zealand Refugee Review Tribunal,
adopt various different tests to determine if an internal flight/relocation possibility exists. For
further details, see European Legal Network on Asylum, ‘The Application of the Concept of In-
ternational Protection Alternative’ (research paper, European Council on Refugees and Exiles,
London, 2000).

70 See Hathaway and Foster, conclusion of their paper in Part 6.1 of this book.
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adds an additional criterion to the refugee definition. As mentioned above, it is
rather in cases involving non-State agents of persecution that a need to examine
whether there is a lack of protection arises.

Perhaps the difficulties in defining reasonableness exist because conditions in
the country of origin and asylum may differ radically. These differences go to the
core of global inequities resulting from instability and conflict, economic inequal-
ities, the imperfect realization of human rights norms, and varying cultural ex-
pectations in different parts of the world. Fundamental human rights norms are
nevertheless an important yardstick in any assessment of reasonableness, both
of whether a well-founded fear would subsist in the alternative location and of
whether relocation is practically sustainable in economic and social terms.

The reasonableness test contrasts with the fourth step set out by Hathaway and
Foster in their paper. The latter views it as sufficient for the purposes of relocation
that the minimum standards of affirmative State protection as set out in Articles
2-33 of the 1951 Convention are deemed to be upheld. This appears to imply that
relocation of an individual is a valid consideration where only these minimum
rights are respected and to ignore that States have obligations under the inter-
national human rights instruments to afford a considerably more comprehensive
range of rights to those under their jurisdiction. The effect would appear to be a re-
strictive understanding of the rights States are obliged to guarantee, which could
have the rather incongruous result that a persecuted person would not appear to be
entitled to the same level of protection as a fellow citizen.”*

In effect, the Hathaway-Foster approach seems to equate the responsibility of
States to guarantee and safeguard the rights and freedoms of their own citizens,
and in particular those who are forcibly displaced within their territories, with the
concept of international refugee protection. Recognizing the potential for misun-
derstanding different notions of protection and its ensuing dangers, the drafters
of the Guiding Principles on Internal Displacement’? were mindful of the need
to ensure that there be no specific status attached to internally displaced persons
(IDPs). While parallels to refugee law were drawn in certain respects, the drafters
were aware of the danger that confining IDPs to a closed status could potentially
undermine the exercise of their human rights in a broader sense.

As mentioned above, another standard applied includes the concept of undue
hardship, which is broader, since it includes examination of the infringement of
fundamental human rights.”® While there is general agreement that conditions in

71 See, N. Kelley, ‘Internal Flight/Relocation/Protection Alternative: Is it Reasonable?’, 14 Interna-
tional Journal of Refugee Law, 2002, p. 4.

72 ‘Guiding Principles on Internal Displacement’, addendum to report submitted to the Commis-
sion on Human Rights by the Representative of the Secretary-General for Internally Displaced
Persons, Francis Deng, UN doc. E/CN.4/1998/53/Add.2, 11 Feb. 1998.

73 Seee.g., the leading Thirunavukkarasu case, above n. 57, and R. v. Secretary of State for the Home De-
partment and another, ex parte Robinson, English Court of Appeal (Civil Division), [1997] 4 All ER
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the alternative location should allow the individual concerned to lead a relatively
normal life in the context of the country concerned, consensus is lacking when it
comes to questions of access to employment, accommodation, or social assistance.
Given the divergence in the implementation of economic and social rights in partic-
ular in different States around the world, this is where the reasonableness approach
recommended in paragraph 91 of the UNHCR Handbook’* comes into play.

Oneapproach proposed by thelegal practitioner Ninette Kelley has been toadopt
‘a human rights-based approach to “reasonableness”’.”> She suggests that, if it is
found that there is a reasonable chance the persecutor will not persecute the asy-
lum seeker in the alternative location, it should be determined ‘whether meaning-
ful protection is otherwise available in that area’. She proposes that the appropriate
benchmark for such a determination should be ‘whether the claimant’s basic civil,
political, and socio-economic human rights, as expressed in the refugee Convention
and other major human rights instruments, would be protected there’.”® This would not
result in too formulaic a framework and would at the same time avoid too loose an
interpretation of the ‘reasonableness’ criteria.

In the light of these considerations, the intention in the UNHCR Guidelines on
International Protection on the internal flight or relocation alternative currently in
preparation is to provide clearer guidance on these and related issues, by drawing
on recent discussions and developments to flesh out the guidelines first produced
in February 1999. Further clarification as to how the reasonableness test should be
applied will itis hoped assist the majority of States that apply this test to do so more
fairly and consistently.

F. Exclusion

Part 7 of the book addresses the exclusion clauses contained in Article 1F
of the 1951 Convention. The proper application of the exclusion clauses has been
an issue of concern for some time.”” This is so both in the context of the identi-
fication and exclusion of génocidaires from among the refugees from the Rwandan
genocide in 1994 and in the context of industrialized States’ asylum policies and
their concern to limit access of those not deserving of refugee protection to the
benefits of the 1951 Convention. The proper application of the exclusion clauses

210, 11 July 1997, which both use the phrase ‘undue hardship’. See also, Storey, “The Internal
Flight Alternative Test: The Jurisprudence Re-examined’, above n. 63, at p. 527.

74 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status (Geneva, 1979, re-edited
1992), para. 91.

75 Kelley, ‘Internal Flight/Relocation/Protection Alternative: Is it Reasonable?’, above n. 71, at
p. 36.

76 Ibid. (emphasis added).

77 Seee.g., UNHCR, ‘The Exclusion Clauses: Guidelines on Their Application’, 1 Dec. 1996; ‘Exclu-
sion from Protection’, 12 International Journal of Refugee Law, special supplementary issue, 2000.
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has also come into focus as a result of parallel moves to ensure that perpetrators
of major human rights crimes do not enjoy impunity. In particular, such moves
include the establishment of the international criminal tribunals for the former
Yugoslavia and for Rwandain the 1990s, and more recently that of the International
Criminal Court. Concerns about exclusion have been heightened since the attacks
in the United States on 11 September 2001, as States have turned increased atten-
tion to these clauses in a move to ensure that terrorists are not able to abuse asylum
channels.

The 1951 Convention is very clear on the issue: certain acts are so grave that they
render their perpetrators undeserving of international protection and the refugee
framework should not stand in the way of serious criminals facing justice.”® The
refugee definition is so framed as to exclude from the ambit of the Convention
persons who have committed particularly serious offences. If properly applied, the
Convention does not therefore offer safe haven to serious criminals. Indeed, the
rigorous application of the exclusion clauses ensures the credibility of individual
asylum systems.

When the interpretation and application of Article 1F were discussed at the ex-
pert roundtable meeting in Lisbon, Portugal, in May 2001, the participants found
that this should take an ‘evolutionary approach’, and draw on developments in
other areas of international law since 1951.7° The meeting examined contemporary
understandings of behaviour at the core of the exclusion clauses, while promoting
in tandem a sensitive application that takes account of international legal develop-
ments in other fields, including notably in the areas of international criminal law,
international human rights, and international humanitarian law. The participants
also considered the exclusion clauses to be of an exceptional nature and that they
should be applied scrupulously and restrictively in view of the potentially serious
consequences of exclusion for the individual concerned.

The three different sets of crimes contained in Article 1F are analyzed in greater
depth in the paper by Geoff Gilbert. They represent an exhaustive list. They con-
cern an individual who has committed, first, ‘a crime against peace, a war crime,
or a crime against humanity’, secondly, ‘a serious non-political crime [committed]
outside the country of refuge prior to his [or her] admission to that country as a
refugee’, and, thirdly ‘acts contrary to the purposes and principles of the United
Nations’.

Interpretation of Article 1F(b) concerning serious non-political crimes has been
the area on which State practice varies the most, and is therefore the subject of clos-
estscrutiny. The definition of a ‘serious’ offence needs to be judged againstinterna-
tional standards, taking into account factors such as the nature of the act, the actual

78 See UNHCR, ‘Addressing Security Concerns Without Undermining Refugee Protection’,
Nov. 2001.

79 Global Consultations on International Protection, ‘Summary Conclusions — Exclusion from
Refugee Status’, Lisbon expert roundtable, 30 May 2001, para. 2.
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harm inflicted, the form of criminal procedures used, the nature of the penalty and
whether most jurisdictions would consider the act in question as a serious crime.
Its interpretation is also linked to the principle of proportionality, the question
being whether the consequences — eventual return to persecution — are proportion-
ate to the type of crime that was committed. The updated UNHCR Guidelines on
International Protection on the application of the exclusion clauses®® propose that
a serious crime refer to a capital crime or a very grave punishable act. This would
include homicide, rape, arson, and armed robbery. In relation to the meaning of
‘non-political’, the ‘predominance’ test is used in most jurisdictions to help de-
termine the nature of the crime in question, that is, whether the offence could be
considered to have a predominantly political character. The motivation, context,
methods, and proportionality of a crime to its objectives are important factors in
evaluating its political nature.5!

One important issue in assessing cases raising exclusion issues is the need to
maintain a clear distinction between Article 1F and other Articles of the Conven-
tion, including in particular Article 33(2). The latter concerns the future risk that
arecognized refugee may pose to the host State. It involves the withdrawal of pro-
tection from refoulement for refugees who pose a serious danger to the community
in the host State, for example, as a result of particularly heinous crimes commit-
ted there and their potential for repetition. With respect to the interpretation of
the term ‘danger to the security of the country’, the Supreme Court of Canada,
in its January 2002 judgment in the Suresh case, stated that ‘[t|he threat must be
“serious”, grounded on objectively reasonable suspicion based on evidence, and
involving substantial threatened harm’.8?

Exclusion and expulsion remain two different processes, although States in their
practice generally emphasize the desire to expel or remove excluded persons from
their territory, rather than resort to prosecution. In some cases, this may create a
tension with applicable international human rights law.%* With the increasing ex-
pansion of international and universal criminal jurisdiction, this problem may be-
come progressively resolved.

The complexity of the issues exclusion cases raise is a key reason for their exam-
ination to be maintained in the regular asylum procedure, or in the context of a
specialized exclusion unit, rather than at the admissibility stage or in accelerated

80 UNHCR, ‘Guidelines on International Protection: Application of the Exclusion Clauses: Article
1F of the 1951 Convention Relating to the Status of Refugees’, forthcoming 2003.

81 One case considered on appeal providing further clarification on the interpretation of the term
‘serious non-political crime’ and adjudicated since the completion of the paper by G. Gilbert
concerns Minister for Immigration and Multicultural Affairs v. Daljit Singh, High Court of Australia,
[2002] HCA 7, 7 March 2002.

82 Suresh v. Canada (Minister of Citizenship and Immigration), above n. 21 and analysis in the text there.

83 For relevant international human rights law provisions applying non-refoulement as a component
of the prohibition on torture or cruel, inhuman, or degrading treatment, see the paper by Lauter-
pacht and Bethlehem in Part 2.1 of this book, paras. 6-10.
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procedures. This ensures an individualized decision is made in keeping with due
process standards by a competent authority with appropriate expertise in refugee
and criminal law. Obviously, the question of the applicability of the exclusion
clauses does not arise in each and every asylum case. While there is no need for a
rigid formula requiring separate, consecutive consideration of inclusion and exclu-
sion factors, the reasons why refugee protection may be needed as well as reasons
why the claimant may not deserve it need to be considered together in a holistic as-
sessment. It would be possible, for instance, for exclusion to come first in the case of
indictments by international tribunals in clear-cut Article 1F(c) cases or in the case
of appeal proceedings where the focus of the examination lies on the applicability
of the exclusion clauses.

G. Cessation

Like exclusion, the cessation clauses contained in Article 1C of the 1951
Convention and examined in Part 8 of this book have come under increased scrutiny
inrecentyears. In part, this has resulted from the ending of a number of refugee sit-
uations after the end of the Cold War, as well as from a concern to realize durable
solutions especially in the context of protracted refugee situations, and from the
evolution of standards for and a stress on voluntary repatriation as the durable so-
lution sought by the majority of refugees. While not necessarily the same, cessation
in the context oflarge-scale influxes and the ending of temporary protection caused
considerable debate in the 1990s.

Against this background, the paper by Joan Fitzpatrick and Rafael Bonoan®* ex-
amines the experience and proper application of the cessation clauses. These con-
cern both Article 1C(1)-(4) of the 1951 Convention based on a change in personal
circumstances — re-availment of national protection, re-acquisition of nationality,
acquisition of a new nationality, and re-establishment in the country of origin —
as well as those based on ceased circumstances under Article 1C(5)—(6). In relation
to the former, Fitzpatrick and Bonoan identify ‘voluntariness, intent and effective
protection’ as crucial in any assessment and stress the importance of ‘careful analy-
sis of the individual’s motivations and of assessment of the bona fides and capacities
of State authorities’.

It is, however, on ceased circumstances cessation that States have focused partic-
ular attention, even though they have generally rarely invoked these clauses. This

84 This paper has been drawn together from two separate papers by these authors, which were pre-
sented at the expert roundtable on cessation in Lisbon in May 2001: J. Fitzpatrick, ‘Current Is-
sues in Cessation of Protection under Article 1C of the 1951 Refugee Convention and Article
1.4 of the 1969 OAU Convention’; R. Bonoan, ‘When is Protection No Longer Necessary? The
“Ceased Circumstances” Provisions of the Cessation Clauses: Principles and UNHCR Practice,
1973-1999’.
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has been not least because of the administrative costs involved, the possibility that
anindividual may in any case be entitled to remain with some other status, and/or a
preference for naturalization under Article 34 of the 1951 Convention. Indeed, ces-
sation is not to be equated with or viewed as triggering automatic return. It can, for
instance, also be an administrative formality whereby responsibility is transferred
from the authorities dealing with refugee matters to another department within a
government dealing generally with immigration issues.

Drawing on the practice of both UNHCR and States, the background paper and
the Summary Conclusions of the expert roundtable held in Lisbon in May 2001
indicate substantial agreement that change in the country of origin needs to be
of a ‘fundamental, stable and durable character’ if the cessation clauses are to be
invoked.®® The Summary Conclusions also recommend that the assessment exam-
ining the application of the general cessation clauses should include ‘consideration
of arange of factors including human security, the sustainability of return, and the
general human rights situation’, and suggest that refugees themselves be involved
in procedures and processes to make such an assessment.5¢

Another issue of contemporary concern is the question of exceptions to any gen-
eral declaration of cessation. One exception is that on the basis of ‘compelling rea-
sons arising out of previous persecution’ as referred to in Article 1C(5) and (6). This
is now well established in State practice as extending beyond the actual terms of this
provision to apply to refugees under Article 1A(2) of the 1951 Convention. In such
circumstances, the best State practice in keeping with the spirit of the Convention
allows for the continuation of refugee status, although States sometimes accord
such individuals subsidiary statuses, which may not necessarily provide a secure
legal status or preserve ‘previously acquired rights’ as stipulated by the Executive
Committee.?” Other exceptions involve those for whom return is prohibited under
human rights treaties, including those who would suffer serious economic harm if
repatriated. There may also be strong humanitarian reasons for not applying cessa-
tion to refugees whose long stay in the host country has resulted in strong family,
social, and economic ties. This exception is recognized in State practice through the
granting of long-term residence status to such individuals.

Cessation in relation to situations of mass influx which overwhelm individual
asylum processes has also been an area where States have sought to develop prac-
tice, including notably in the European Union’s Directive on temporary protec-
tion approved in August 2001.88 Where access to the asylum procedure has been

85 Executive Committee, Conclusion No. 69 (XLIII) 1992, para. b.

86 Global Consultations on International Protection, ‘Summary Conclusions — Cessation of
Refugee Status’, Lisbon expert roundtable, 3-4 May 2001, paras. 10 and 12.

87 Executive Committee, Conclusion No. 69, above n. 85, para. e.

88 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary pro-
tection in the event of mass influx of displaced persons and on measures promoting a balance of
efforts between Member States in receiving such persons and bearing the consequences thereof,
0J 20011212/12, 7 Aug. 2001.
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suspended for the duration of temporary protection, it is now widely recognized
that those affected by the ending of temporary protection must be allowed to apply
for asylum if they wish and must also be able to validate compelling reasons aris-
ing out of past persecution. A recent example concerns the case of Kosovo Albanian
refugees who had fled to Albania between April 1998 and May 1999, whose tempo-
rary status was revoked by the Albanian authorities in March 2002. The ending of
temporary protection was coupled with the possibility for individuals to apply for
asylum. It also provided for assisted repatriation by UNHCR for those wishing to
return home.%°

A final issue where clarity is lacking in the practice of some States concerns
the situation where cessation concepts are applied at the stage of procedures to
assess asylum claims. This is particularly complex in cases where the individual
clearly left the country of origin as a refugee, applied for asylum but his or her case
is only examined after a protracted period of time, during which circumstances
have changed considerably in his or her country. Where there may be fundamen-
tal changes in the country of origin during the course of the asylum procedure, it
is the authorities which bear the burden of proving such changes are fundamental
and durable.*®

UNHCR has updated its guidance on the cessation clauses in the light of the dis-
cussions which have taken place in the context of the second track of the Global
Consultations and the wealth of material UNHCR has received in response to this
background paper.®! The focus of the update will need to be a balanced one — flexi-
ble and yet in accordance with the fundamental tenets underlying the rationale of
the cessation clauses.

H. Family unity and refugee protection

Part 9 of the book addresses the scope of the right to family unity and how
family reunification can be used to implement that right. The basis for this right
is found in Recommendation B of the Final Act of the 1951 Conference of Plenipo-
tentiaries which affirms among others that ‘the unity of the family . . . isan essential
right of the refugee’.%? It is also based on provisions of international human rights

89 Albanian National Commission for Refugees, ‘National Commission for Refugee Revokes the
Status of Temporary Protection for the Remaining Kosovars’, press release, 29 March 2002.

90 Global Consultations on International Protection, ‘Summary Conclusions — Cessation of
Refugee Status’, above n. 86, para. 27.

91 See above n. 10.

92 Final Act of the United Nations Conference of Plenipotentiaries on the Status of Refugees and
Stateless Persons, 1951, UN doc. A/CONF.2/108/Rev.1, 26 Nov. 1952, Recommendation B. There
is no mention of a right to family unity per se in the 1951 Convention itself, except obliquely in
Art. 12(2) requiring States Parties to respect ‘rights previously acquired by a refugee and depen-
dent on personal status, more particularly rights attaching to marriage’ and in Art. 24 mention-
ing a right on a par with nationals to family allowances and other related social security as may



34 Introduction: refugee protection in international law

and international humanitarian law which apply to all human beings regardless of
their status. In the case of refugees, the responsibility to uphold this right falls also
in part on the country of asylum, since, unlike voluntary migrants, refugees cannot
be expected to reunite in their country of origin.

The paper on this topic by Kate Jastram and Kathleen Newland examines the
scope of the right to family unity for refugees and asylum seekers in international
law. In doing so, it draws not only on relevant State practice and academic litera-
ture but also on the experience of UNHCR in the field and with resettlement cases,
the latter on the basis of information provided by UNHCR field offices and the re-
settlement section at UNHCR headquarters in Geneva. The paper gives examples
of practical experience and dilemmas faced by UNHCR, for instance, when refugee
families seek to reunify.

One issue concerns the question of ‘derivative status’, whereby family members
accompanying someone who is recognized as a refugee are also granted refugee sta-
tus or a similarly secure status with the same rights. In the light of increased aware-
ness of gender-related and child-specific forms of persecution, the Summary Con-
clusions of the roundtable held in Geneva in November 2001 also affirm that ‘each
family member should be entitled to the possibility of a separate interview if he or
she so wishes and principles of confidentiality should be respected’.”?

Moves by States to expel or deport one member of an intact refugee family al-
ready in a country of asylum can also affect family unity. In such cases, the State
must balance a number of rights and considerations, which restrain its margin of
action ifit wishes to separate a family. Deportation or expulsion could constitute an
interference with the right to family unity unless this is justified in accordance with
international standards. The European Court of Human Rights found such an in-
terference in the case of Amrollahi v. Denmark (Application No. 56811/00, judgment
of 11 July 2002) and set out criteria to be taken into consideration in making such
an assessment. The case concerned an Iranian national, who had deserted from the
Iranian army and fled to Denmark. Granted first temporary and then permanent
residence, he had married a Danish woman with whom he had two children. Upon
his conviction for drug trafficking, however, the Danish authorities sought to expel
him in the interests of the prevention of disorder and crime and on the grounds
that he did not have a well-founded fear of persecution in Iran. The Court found his
expulsion to be in accordance with the law but that, since it was de facto impossible
for him and his family to continue their life together outside Denmark, it would

be offered to nationals. See also at the regional level, Council of Europe, Committee of Minis-
ters, Recommendation No. R (99) 23 to member States on family reunion for refugees and other
persons in need of international protection, 15 Dec. 1999; Council of Europe, Committee of Min-
isters, Recommendation Rec(2002)4 on the Legal Status of Persons Admitted for Family Reuni-
fication, 26 March 2002; European Commission, ‘Amended Proposal for a Council Directive on
the right to family reunification’, COM(2002) 225 final, 2 May 2002, ch. V.

93 Global Consultations on International Protection, ‘Summary Conclusions — Family Unity’,
Geneva expert roundtable, Nov. 2001, para. 7.
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be disproportionate to the aims pursued and in violation of the right to respect for
family life.

The definition of the family towards which the State has obligations is an issue
where cultural practices and expectations differ and where State practice varies. As
noted in the Summary Conclusions:

The question of the existence or non-existence of a family is essentially a
question of fact, which must be determined on a case-by-case basis, requiring
a flexible approach which takes account of cultural variations, and economic
and emotional dependency factors. For the purposes of family reunification,
‘family’ includes, at the very minimum, members of the nuclear family
(spouses and minor children).”*

In sum, family reunification can be seen as a practical way of implementing the
right to family unity, since this can otherwise become disrupted as a result of flight.
The Conclusions of the November 2001 expert roundtable in Geneva affirm that
‘[r]lespect for the right to family unity requires not only that States refrain from
action which would result in family separations, but also that they take measures
to maintain the unity of the family and reunite family members who have been
separated’.®> In some cases, where family members are dispersed in different coun-
tries of asylum, it may, however, prove difficult to agree on criteria as to where
family reunification should ultimately take place. This is an area for further inter-
national standard setting. Indeed, if families are kept together or are able to reunite,
this greater stability significantly enhances refugees’ ability to become self-reliant
and thus promotes the full realization of durable solutions.

I UNHCR’s supervisory responsibility

The question of UNHCR’s supervisory role under the UNHCR Statute
in conjunction with Article 35 of the 1951 Convention and Article II of the
1967 Protocol has received heightened attention in recent years, not least because
it was felt that implementation of the 1951 Convention is not adequate or is
lacking in many parts of the world and that strengthened international supervi-
sion could ensure better norm compliance. Part 10 of this book examines these
issues and the paper by Walter Kilin identifies a variety of different contemporary
approaches to the monitoring of compliance with international treaties, particu-
larly in the area of human rights. In addition, he outlines a number of supervisory
systems which have evolved in other subject areas under the responsibility

94 1bid., para. 8. For the particular situation of separated children and family unity, see UNHCR,
‘Refugee Children’, above n. 9, paras. 4-9.

95 ‘Summary Conclusions — Family Unity’, above n. 92, para. 5. See also, UNHCR, ‘Refugee
Women’, above n. 9, paras. 14-17.
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of international organizations, including systems evolved by the International
Labour Organization, the International Narcotics Control Board, and the Orga-
nization for Economic Cooperation and Development. Identifying some of the
problems of replicating existing mechanisms, Kilin sets out options both for
more radical reforms and for a ‘light’ version to enhance monitoring of the im-
plementation of the 1951 Convention in a manner that is complementary to
UNHCR’s own supervisory responsibility. The Summary Conclusions of the expert
roundtable held in Cambridge in July 2001 draw on this analysis and also present
a number of possible approaches.

As far as UNHCR is concerned, the organization has adopted certain organi-
zational practices, which aim to realize this objective and basic function without
jeopardizing operational effectiveness on the ground. Integral to the success of
these practices is the organization’s capacity to monitor State practice (including ju-
risprudence), to analyze it, and to intervene where necessary to redress a situation
to counter negative developments. These practices, which are widely accepted as
extending to a broad range of intervention and advocacy activities have, generally,
met with the acquiescence of States whose cooperation is a necessary precondition
for the effective exercise of any supervisory function. These practices, coupled with
States’ acceptance, also form the backdrop to the basic (operational) framework of
UNHCR’s supervisory role.

A recent example of such practices concerns the consolidation and updating of
existing UNHCR guidelines and legal position papers as a series of Guidelines on
International Protection, the first of which were issued in May 2002.%¢ This more
systematic presentation flows directly from the organization’s supervisory respon-
sibility. It thus follows a tradition of advising the authorities, courts, and other
bodies on the interpretation and practical application of the provisions of inter-
national refugee instruments. In a sense, the Guidelines on International Protec-
tion, although the outcome of lengthy consultations with many actors across the
globe in the context of the second track of the Global Consultations, are but a be-
ginning. The next step is implementation, which requires commitment as well as
understanding of the complex issues involved.

UNHCR’s supervisory role needs, however, to be strengthened further. In en-
hancing supervision, it is crucial to bear in mind the lessons learned from the
human rights mechanisms where the proliferation of different supervisory mech-
anisms hasled to duplication, compartmentalization, and coordination problems,
thus undermining to some extent their effectiveness. This needs to be avoided
in the refugee context. Indeed this was very much echoed in a roundtable dele-
gates’ meeting held on 13 December 2001 in the context of the Ministerial Meeting
in Geneva, which favoured flexible, creative approaches rather than more rigid
structures. One proposal made at that time was to resuscitate a reconfigured

96 See above n. 10. Ibid. for Guidelines on cessation issued in February 2003.
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Sub-Committee on International Protection of the Executive Committee to pro-
vide a forum for all the parties most interested in international protection issues
toaddress them in a systematic, detailed, and yet dynamic way.®” Whatever further
model or arrangement finally emerges in the area of international refugee protec-
tion, it will need to build on the existing structure (which is UNHCR) and advance
the achievements that have already been made.%®

Iv. Protection from persecution in the twenty-first century

Over the last fifty years, the development of international refugee and
human rights law has helped spearhead a revolution in the overall international
legal regime. Before that, the way a State treated its citizens was regarded as an
internal matter over which it had sovereign control. If a State violated the rights of
foreigners on its territory, the State of nationality could intervene to provide its na-
tionals with diplomatic or consular protection. As for refugees, there was a protec-
tion vacuum and it was necessary to create a specific regime of rights for them. The
underlying broader international framework of international protection predates
the establishment of UNHCR, not least because of the various legal and institu-
tional arrangements that preceded the creation of UNHCR and the adoption of the
1951 Convention.*® It draws heavily on different sources of international law and
has evolved generally over time from the idea of international protection as a surro-
gate for consular and diplomatic protection to include broader notions of human
rights protection.

With the strengthening of these protections, the individual has come to be recog-
nized as the inherent bearer of human rights. The failure or inability of the coun-
try of origin to fulfil its responsibility to safeguard human rights has become a
matter of international concern and responsibility, even of humanitarian interven-
tion. Today, the institution of international refugee protection, whilst unique in
the international legal system, is embedded in the broader international human
rights protection regime and also generally linked to effective forms of interna-
tional cooperation.!® In recognition of this situation, courts in various jurisdic-
tions have increasingly declared the Convention to be a living instrument capable

97 Ministerial Meeting of States Parties to the 1951 Convention and/or its 1967 Protocol Relating
to the Status of Refugees, ‘Chairperson’s Report on Roundtable 1 “1951 Convention and 1967
Protocol Framework: Strengthening Implementation”’, 13 Dec. 2001.

98 See also, Agenda for Protection, above n. 8, p. 7; UNHCR, ‘The Forum’, 20 Oct. 2002; UNHCR,
‘“Convention Plus”: Questions and Answers’, 20 Jan. 2003.

99 Indeed, the preamble to the 1951 Convention expressly refers to the desirability of revising and
consolidating previous international agreements and of extending ‘the scope of and the protec-
tion accorded by such instruments’.

100 V. Tiirk, ‘'UNHCR’s Supervisory Responsibility’, 14(1) Revue Québécoise de Droit International,
2001, p. 135atp. 138.
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of affording protection to refugees in a changing international environment.!®! Its
core elements — the refugee definition and the principle of non-refoulement — remain
as valid today as ever. They need to be interpreted in the light of these international
legal developments, not only when assessing asylum claims but also in related areas
such as immigration or extradition.

There continue of course to be varying interpretations in different jurisdictions
as to whom international protection should be extended and as to what constitutes
persecution under the 1951 Convention. Indeed, the Convention, like other inter-
national instruments, does not prescribe specific conduct aslong as the required re-
sult is reached. This book represents part of a process intended to establish greater
common ground in the interpretation of the Convention by States, their courts, and
decision makers, as well as to identify areas where further work is needed. Apart
from anything else, more consistent interpretation of the Convention in different
jurisdictions can be expected to reduce the incentive for onward secondary move-
ment which varying interpretations may represent.

A comprehensive analysis of the different elements of the refugee definition as
evidenced in the different jurisdictions is beyond the scope of this overview. It may
nevertheless be useful to make some brief observations regarding the core, inter-
related issues of fear of persecution and lack of protection in their contemporary
context as the Convention embarks upon another half-century.

With regard to the term ‘persecution’, a legal definition of persecution for the
purposes of refugee status determination exists neither in the 1951 Convention nor
elsewhere in international law.1%% This being said, it is true that persecution is now
defined in the 1998 Statute of the International Criminal Court but it is clearly lim-
ited there to persecution for the purposes of defining a crime of a particularly se-
rious nature which warrants international criminal jurisdiction and which is one
amongst crimes of a similar type contained in the Statute of the International Crim-
inal Court.'® As such, it does not therefore have any relevance to defining perse-
cution in refugee law. Conversely, though, it is possible to deduce from the various
crimes contained in the Statute the conclusion that their victims are often refugees,
which would indicate the breadth of the notion of persecution in the refugee law
context.

The fact that ‘persecution’ is notlegally defined has presented a problem for some
and been of legal significance to others. Those for whom this poses a problem have
attempted to define it, for instance, as being ‘the sustained or systemic violation
of basic human rights demonstrative of a failure of state protection’, or even more

101 Seee.g.,R.v. Uxbridge Magistrates’ Court and Another, ex parte Adimi, English High Court (Divisional
Court), [1999] Imm AR 560, 29 July 1999; Refugee Appeal No. 71462/99, New Zealand Refugee
Status Appeals Authority, 27 Sept. 1999; R. v. Secretary of State for the Home Department, ex parte
Adan; R. v. Secretary of State for the Home Department, ex parte Aitseguer (conjoined appeals), UK House
of Lords, [2001] 2 WLR 143, 19 Dec. 2000.

102 G.S. Goodwin-Gill, The Refugee in International Law (2nd edn, Clarendon, Oxford, 1996), p. 66.

103 See Statute, UN doc. A/CONF.183/9*%, Art. 7(2).
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simply as serious harm plus the failure of State protection.'®* Recent legislation in
Australia'® as well as the European Commission’s Draft Directive on those quali-
fying for refugee status or other subsidiary protection'° has also sought to define
persecution.

Those who like us consider the lack of definition to be indicative of the deeper
rationale behind the very interpretation of persecution see in attempts to define it
a risk that could limit a phenomenon that has unfortunately shown itself all too
adaptable in the history of humankind. The lack of alegal definition of persecution
‘isastrongindication that, on the basis of the experience of the past, the drafters in-
tended that all future types of persecution should be encompassed by the term’.1%”
As UNHCR’s paper on interpreting Article 1 notes:

The on-going development of international human rights law subsequent to
the adoption of the 1951 Convention has helped to advance the
understanding, expressed in the UNHCR Handbook, that persecution
comprises human rights abuses or other serious harm, often but not always
with a systematic or repetitive element. While it is generally agreed that
‘mere’ discrimination may not, in the normal course, amount to persecution
in and of itself (though particularly egregious forms undoubtedly will be so
considered), a persistent pattern of consistent discrimination will usually, on
cumulative grounds, amount to persecution and warrant international
protection.1%8

Another issue relates to the meaning of the word ‘protection’ in the phrase ‘is
unable or, owing to such fear, is unwilling to avail himself of the protection of that
country’. Some commentators view such protection as referring to the protection of
the individual’s fundamental rights and freedoms ordinarily provided inside the

104 See]. C. Hathaway, The Law of Refugee Status (Butterworths, Toronto, 1991), pp. 104-5; Refugee
Women’s Legal Group, Gender Guidelines for the Determination of Asylum Claims in the UK, July 1988,
p. 5. This approach has been adopted by courts in various jurisdictions, such as Canada (Attorney
General) v. Ward, Supreme Court of Canada, [1993] 2 SCR 689; R. v. Immigration Appeal Tribunal and
Another, ex parte Shah; Islam v. Secretary of State for the Home Department, House of Lords, [1999] 2 AC
629; Minister for Immigration and Multicultural Affairs v. Khawar, High Court of Australia, [2002]
HCA 14, 11 April 2002, at para. 115.

105 Australian Migration Legislation Amendment Act (No. 6) 2001, Sept. 2001, which amends
the Migration Act 1958 so that, among other things, it does not apply Art. 1A(2) of the 1951
Convention in cases where a person has a well-founded fear of persecution ‘for one or more
of the reasons mentioned in that Article unless: (a) that reason is the essential and significant
reason . .. for the persecution; and (b) the persecution involves serious harm to the person; and
(c)...systematicand discriminatory conduct’. The Act also gives examples of instances of such
‘serious harm’.

106 European Commission, ‘Proposal for a Council Directive on minimum standards for the qual-
ification and status of third country nationals and stateless persons as refugees or as persons
who otherwise need international protection’, COM(2001) 510 final, 12 Sept. 2001, Arts. 11
(the nature of persecution) and 12 (the reasons for persecution).

107 UNHCR, ‘Interpreting Article 1°, above n. 64, para. 16.

108 1bid., para. 17 (footnotes omitted). See also, UNHCR, Handbook on Procedures and Criteria for De-
termining Refugee Status (Geneva, 1979, re-edited 1992), paras. 50-3.
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country of origin. This approach views protection provided by the international
community as ‘fundamentally a form of surrogate or substitute protection’ for the
national protection States should provide.'?’ In this view, ‘in addition to identi-
fying the human rights potentially at risk in the country of origin, a decision on
whether or not an individual faces a risk of “persecution” must also comprehend
scrutiny of the State’s ability and willingness effectively to respond to that risk’.11°
The case law of a range of common law jurisdictions has attributed considerable
importance to this view,'!! although it has also been noted that “[t]his somewhat
extended meaning may be, and has been, seen as an additional — though not neces-
sary —argument in favour of the applicability of the Convention to those threatened
by non-State agents of persecution’.!'?

Other authors, including ourselves, have argued that the protection referred to
in the refugee definition refers only to the diplomatic or consular protection avail-
able to citizens who are outside the country of origin.!’®* Changing its meaning
has the danger of importing human rights doctrine (such as exhaustion of local
remedies) into the refugee law context in an inappropriate manner and adding de
facto an additional, more restrictive requirement to the refugee definition, which is
at variance with international law. As the UNHCR paper on interpreting Article 1
states:

Textual analysis, considering the placement of this element, at the end of the
definition and following directly from and in a sense modifying the phrase ‘is
outside his country of nationality’, together with the existence of a different
test for stateless persons, suggests that the intended meaning at the time of
drafting and adoption was indeed external protection. Historical analysis
leads to the same conclusion. Unwillingness to avail oneself of this external
protection is understood to mean unwillingness to expose oneself to the
possibility of being returned to the country of nationality where the feared
persecution could occur.!'*

109 Hathaway, The Law of Refugee Status, above n. 104, p. 135. 110 Ibid., p. 125.

111 See e.g., Zalzali v. Canada (Minister of Employment and Immigration), Canadian Federal Court of
Appeal, 27 ACWS 3d 90, 30 April 1991; and, more recently, the judgments of Lord Lloyd of
Berwick in Adan v. Secretary of State for the Home Department, UK House of Lords, [1999] 1 AC 293
at 304C-E; Horvath v. Secretary of State for the Home Department, UK House of Lords, [2000] 3 WLR
379, 6 July 2000.

112 UNHCR, ‘Interpreting Article 1°, above n. 64, para. 36 (footnotes omitted). Most recently,
McHugh and Gummow JJ of the Australian High Court found that ‘[tlhe “internal” protection
and “surrogacy” protection theories as a foundation for the construction of the Convention add
a layer of complexity to that construction which is an unnecessary distraction’: Khawar case,
above n. 104, para. 73.

113 See the Handbook, paras. 97—-100, with respect to this phrase, which, though they are not ex-
plicit on the point, provide only examples relating to diplomatic or consular protection. For a
detailed account of the drafting and subsequent history of this element of the definition, see
also, Fortin, ‘The Meaning of “Protection”’, above n. 68.

114 UNHCR, ‘Interpreting Article 1°, above n. 64, para. 35 (footnotes omitted). See also, Fortin, “The
Meaning of “Protection”’, above n. 68.
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The UNHCR paper argues that the two approaches are, in effect, not contradic-
tory, adding: ‘Whichever approach is adopted, it is important to recall that the
definition comprises one holistic test of interrelated elements. How the elements
relate and the importance to be accorded to one or another element necessarily falls
to be determined on the facts of each individual case.’''> Walter Kilin has likewise
sought to bridge the gap between these approaches by arguing that the ‘unable to
avail himself’ clause of the refugee definition:

has lost much of its original meaning as the function of diplomatic and
consular protection has fundamentally changed since the 1951 Convention
was drafted. Although such protection remains important in many regards,
it has lost its original function of securing basic rights to aliens at a time
when international human rights were virtually non-existent...

These changes [the emergence of international human rights law] provide
strong reasons for an interpretation of the text of Article 1A(2). .. giving the
notion of ‘protection’ in the ‘unable to avail himself’ clause an extended
meaning that also covers internal protection. This presents a logical
extension of the original idea of the drafters of the 1951 Convention that
regarded persecution and lack of protection as the two core requirements of
the refugee definition.!1®

In the interest of establishing common ground between these differing interpre-
tations of the term ‘protection’ in the refugee definition, it is also significant that a
recent judgment by the High Court of Australia adopted the composite interpreta-
tion favoured by UNHCR and Kilin. The Court found that there is both a broader
and a narrower sense in which the term protection should be viewed. Gleeson CJ
ruled:

[A]ccepting that, at that point of the Article [1A(2)], the reference is to
protection in the narrower sense, an inability or unwillingness to seek
diplomatic protection abroad may be explained by a failure of internal
protection in the wider sense, or may be related to a possibility that seeking
such protection could result in return to the place of persecution. During the
1950s, people fled to Australia from communist persecution in Hungary.
They did not, upon arrival, ask the way to the Hungarian Embassy.'!”

115 UNHCR, ‘Interpreting Article 1°, above n. 64, para. 37.

116 W. Kilin, ‘Non-State Agents of Persecution and the Inability of the State to Protect’, 15 George-
town Immigration Law Journal, 2001, No. 3, pp. 427-8. International law experts have questioned
the assertion that developments in international human rights law have rendered diplomatic
protection obsolete, thus pointing towards the need for both forms of protection. For its part,
the International Law Commission’s ‘First Report on Diplomatic Protection’ warns that ‘[tJo
suggest that universal human rights conventions. .. provide individuals with effective reme-
dies for the protection of their human rights is to engage in a fantasy’. See, Special Rapporteur,
J. R. Dugard, ‘First Report on Diplomatic Protection’, International Law Commission, 52nd
session, UN doc. A/CN.4/506, 9 March 2000, paras. 10-32 at para. 25.

117 Khawar case, above n. 104, para. 22.
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In a related area — that of non-State agents of persecution — which was a sig-
nificant issue of contention in the 1990s, efforts to establish an interpretation
consistent with the object and purpose of the 1951 Convention have begun to show
some positive signs of convergence in State practice. Such cases can relate, for in-
stance, to situations where a State is unwilling to extend protection to certain seg-
ments of the population (as recent jurisprudence on gender-related persecution
shows) or where it condones/tolerates the persecution of such persons. These cases
may also concern persecution in a situation where a State is too weak and hence
unable effectively to guarantee respect for human rights throughout its territory.
Recent developments in France, Germany, and Switzerland, three key States which
had not recognized the concept in all its various permutations, suggest that there
is a move towards acceptance that those with a well-founded fear of persecution by
non-State actors come within the 1951 Convention refugee definition.''® Within
the European Union, the European Commission’s Draft Directive on the refugee
definition states clearly that it is immaterial whether the persecution stems from
State or non-State actors.!'®

V. Conclusion

The various aspects of the interpretation of the 1951 Convention exam-
ined in this edited collection reveal the breadth of practice and experience in inter-
preting the 1951 Convention which existsin differentjurisdictions. Such variations
do not necessarily present problems as long as the obligations contained in the
Convention are upheld, although there is of course value in fostering clearer com-
mon understandings of interpretative issues, as the papers and documents in this
book seek to do. Ultimately, international refugee law is less an exact science than
aregime that needs to be responsive to individual circumstances.

In our view, there are dangers in trying to incorporate too rigid and formu-
laic a framework into the interpretation of the refugee definition. As the High
Court of Australia has recognized: “There are particular components in the rele-
vantdefinition. However, they must not mislead the decision-maker into atomising

118 See V. Tiirk, ‘Non-State Agents of Persecution’, in Switzerland and the International Protection of
Refugees (ed. V. Chetail and V. Gowlland-Debbas, Kluwer Law International, The Hague, 2002),
pp. 95-109; Kilin, ‘Non-State Agents of Persecution and the Inability of the State to Protect’,
above n. 115; the contributions by W. Kilin, R. Marx, and M. Combarnous on persecution by
non-State agents in International Association of Refugee Law Judges, The Changing Nature of Per-
secution, fourth conference, Berne, Switzerland, Oct. 2000, pp. 43, 60 and 75 respectively, avail-
able at http://www.ark-cra.ch/iarlj/EN/E.cnt.mainl.htm. In Germany, the Immigration Law
signed into law by the Federal President on 20 June 2002 specifically states that those perse-
cuted by non-State agents for one of the Convention grounds qualify for refugee status. This
law was subsequently rescinded by the Federal Constitutional Court for reasons of formality.

119 European Commission, Proposal for a Council Directive on minimum standards for qualifica-
tion and status as refugees, above n. 106, Art. 11(2)(a).



Overall perspective 43

the concept in the Convention. It must be considered as a whole.’'?° A fixed
paradigm cannot take account of the diversity of human experience and ever-
changing circumstances. Hence the need for a holistic assessment responsive to
the particular situation of the individual concerned. The 1951 Convention pro-
vides the broad framework, which is embedded in the overall context of inter-
national law, and in particular in international human rights law and interna-
tional humanitarian law. Executive Committee Conclusions, UNHCR guidelines,
and State practice, including jurisprudence, provide more concrete indications as
to how individual cases could and should be dealt with — but each case is necessarily
unique.

The different topics examined in this book also need to be seen in the context
of the broader contemporary refugee challenges outlined briefly at the start of this
overview. The effectiveness of international refugee protection in years to come
hinges on the ability of States and the international community to address these
challenges whether they involve strategies to separate armed elements in refugee
camps, to manage complex migration flows, or to realize durable solutions to the
plight of refugees. These initiatives are in turn part of the intricate mosaic of in-
ternational cooperation which needs to be strengthened if the international com-
munity is to address wider economic, social, and political problems in refugee-
producing countries, global inequities, small arms trade, and so on, which can all
lead to the forced displacement of populations within and beyond national borders.
To succeed, such international cooperative endeavours require the involvement of
all actors, from governments, civil society, international organizations, the legal
profession, and NGOs to refugees themselves.

Itis in this spirit that the Global Consultations have sought to inject new energy
into the development of international refugee protection and thereby counter un-
warranted trends at the national and even regional levels. Comprehensive solutions
through which the burdens and responsibilities of hosting refugees are more equi-
tably shared ultimately lie at the international level, even though regional cooper-
ation efforts can also serve to strengthen protection. As noted by the chair of the
Refugee Affairs Appeal Board of South Africa:

Regional refugee protection schemes have become a trend throughout the
world. While there are positive benefits to ensuring that neighbouring
countries meet the standards set out in international refugee law, we must be
careful not to create regional “fortresses’. .. If implemented properly,
regional refugee protection programs in Africa and elsewhere could

120 Chen Shi Hai v. Minister for Immigration and Multicultural Affairs, High Court of Australia, (2000)
170 ALR 553, (2000) 201 CLR 293, 13 April 2000, para. 53, citing Applicant A. v. Minister for Im-
migration and Ethnic Affairs, above n. 40, (1997) 190 CLR 225 at 257 per McHugh J, who ruled:
‘[A]n instrument is to be construed as a whole and . . . words are not to be divorced from their
context or construed in a manner that would defeat the character of the instrument’.
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strengthen the rights of refugees while reducing irregular movement and
illegal immigration.!?!

From the legal point of view there is a real benefit to be gained from the greater
interaction of international refugee law with other branches of the law, includ-
ing most notably international and regional human rights and international hu-
manitarian law. One example of the importance of such interaction concerns
internally displaced persons, who cannot rely on international refugee law since
they have not crossed an international border. The 1998 Guiding Principles on
Internal Displacement!?? can be seen as ‘a breakthrough in recognizing the impor-
tance and value of seeing the relationship between these three branches of in-
ternational law [international humanitarian, human rights, and refugee law] and
drawingon the strengths of each’.!?®* Developments in international criminal law in
recent years, which have made considerable strides towards bringing perpetrators
of crimes against humanity and war crimes to justice, also point towards the possi-
bility of ending impunity for at least some of the crimes which can oblige people to
flee.

In conclusion, it is perhaps fitting to remember the context in which the com-
plex legal issues raised in this book operate. What better words to choose than the
opening statement at the December 2001 Ministerial Meeting of States Parties to
the 1951 Convention and/or 1967 Protocol made by President Vaira Vike-Freiberga
of Latvia, who fled her country as a child after the Second World War:

No one leaves their home willingly or gladly. When people leave their earth,
the place of their birth, the place where they live, it means that there is
something very deeply wrong with the circumstances in their country. And
we should never take lightly this plight of refugees fleeing across borders.
They are signs, they are symptoms, they are proof that something is very
wrong somewhere on the international scene. When the moment comes to
leave your home, it is a painful choice. .. It can be a costly choice. Three weeks
and three days after my family left the shores of Latvia, my little sister died.
We buried her by the roadside and were never able to return and put flowers
on her grave.

And I like to think that I stand here today as a survivor who speaks for all
those who died by the roadside — some buried by their families and others
not. And for all those millions across the world today who do not have a voice,
who cannot be heard. They are also human beings, they also suffer, they also

121 A. Arbee (Chairperson, Refugee Affairs Appeal Board, South Africa), “The Future of Interna-
tional Protection’, in The Changing Nature of Persecution, above n. 118, p. 271 at p. 274.

122 Seeaboven. 72.

123 R. Brett and E. Lester, ‘Refugee Law and International Humanitarian Law: Parallels, Lessons
and Looking Ahead’, 83 International Review of the Red Cross, Sept. 2001, p. 713 at p. 714. See also,
S. Jaquemet, ‘The Cross-Fertilization of International Humanitarian Law and International
Refugee Law’, 83 International Review of the Red Cross, Sept. 2001, p. 651.
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have their hopes, their dreams and their aspirations. Most of all, they dream
of anormal life...

Ientreatyou...when you think about the problem of refugees to think of
them not in the abstract. Do not think of them in the bureaucratic language
of ‘decisions’ and ‘declarations’ and ‘priorities’. .. I entreat you, think of the
human beings who are touched by your decisions. Think of the lives who wait
onyour help.!?*

124 Vaira Vike-Freiberga, President of Latvia and former refugee, opening statement to Ministerial
Meeting of States Parties to the 1951 Convention and/or 1967 Protocol Relating to the Status
of Refugees, Geneva, 12 Dec. 2001.
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International refugee law has evolved in significant ways over the last fifty
years, as it has been required to adapt to new and changing refugee situations and
humanitarian challenges. The removal of dateline and geographical limitations by
virtue of the 1967 Protocol, and developments in other bodies of international law,
have ‘fundamentally transformed the 1951 Convention from a document fixed in
aspecific moment in history into a human rights instrument which addresses con-
temporary forms of human rights abuses’.! The Preamble to the 1951 Convention

* The views expressed are the personal views of the author, and are not necessarily shared by the UN
or UNHCR.

1 See the paper by R. Haines on gender-related persecution in Part 5.1 of this book. For the 1951
Convention Relating to the Status of Refugees, see 189 UNTS 150 and for the 1967 Protocol
thereto, see 606 UNTS 267.
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calls on States ‘to assure refugees the widest possible exercise of [their] fundamental
rights and freedoms’, necessitating an analysis of refugee law within the wider hu-
manitarian and human rights context. International human rights law and inter-
national humanitarian law instruments complement the safeguards for refugees
enumerated in the 1951 Convention. Importantly, these bodies of law reinforce the
non-discriminatory basis of international law in general, which impactsoninterna-
tional refugee law in particular. The text, object and purpose of the 1951 Conven-
tion require that it be interpreted and applied in a non-discriminatory way. The
codification of women’s and children’s rights has also substantially advanced un-
derstandings of equal treatment and equal rights within the international refugee
protection framework. Age and gender perspectives have thus become important
features of international refugee law over the last decade.

This paper will consider, in particular, Articles 1A(2), 1F and 1C, from these per-
spectives, thus complementing the other papers in this book. It presents a snap-
shot of some of the key aspects of refugee status determination which could benefit
from age- and gender-sensitive approaches. In so doing, it sets out the evolution of
the understanding of the refugee definition to include child-specific forms of per-
secution, persecution by non-State agents, and claims based on sexual orientation
or as a result of being trafficked. It challenges certain preconceptions that have had
the effect of denying protection under the 1951 Convention to claims not conform-
ing to the ‘adult male’ standard. These legal issues, which nevertheless fall within
the framework of the ‘second track’ of the Global Consultations with its focus on
clearer interpretation of the 1951 Convention,? are not drawn together elsewhere
in the book in this way. Their inclusion here gives them their proper prominence
in international refugee law, while also recognizing that such approaches are still
under development.

Thelogical first step to achieving a non-discriminatory application of refugee law
is to ensure that age- and gender-sensitive and -inclusive asylum procedures are in
place. The importance of equal access to asylum procedures cannot be overstated.
This includes the implementation of a myriad of simple measures in order to fos-
ter an open and receptive environment. The second step is to adopt age and gender
sensitive interpretations of international refugee law. This includes a full under-
standing of the differential impact of law and its interpretation on women vis-a-vis
men, on children? vis-a-vis adults, and on the elderly vis-a-vis able-bodied adults. It
further requires an understanding of the double impact of age and gender dimen-
sions on some claims, particularly those of young girls. This necessarily entails a
clear understanding of the differences between sex and gender. Gender refers to the
relationship between women and men based on socially or culturally constructed

2 For further information on UNHCR’s Global Consultations see the Preface and Part 1.1 of this
book.

3 ‘Children’ for the purposes of this paper are persons under the age of eighteen years, unless oth-
erwise specified.
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and defined identities, status, roles, and responsibilities that are assigned to one sex
or another, while sex is a biological determination.*

While there has been an overall trend towards recognition of gender-related
claims (and less in relation to age-related claims), some States and judiciaries con-
tinue to fail to apply a full interpretation of the refugee definition. Not only are age
and gender relevant to the identification of types of persecution feared, it is equally
important that the entire refugee definition be age and gender inclusive. Notwith-
standing the crucial importance of such a focus, the real challenge to refugee status
determination is to give true effect to the individualized nature of the inquiry, char-
acterized not only by age and sex, but also by cultural, religious, political, physical,
mental, and other factors.

A. The human rights narrative

At the outset, it is important to reflect on how normative international
law, while intending to protect all individuals, may exclude certain persons from
the realization of its protective scope on account of its lack of differentiation
between the impact of various provisions on different groups or individuals.
Some commentators have argued that ‘[tjhe normative structure of international
law has allowed issues of particular concern to women to be either ignored or
undermined’.’ The writer, however, finds that it is not the normative structure of
international law that has marginalized the rights of women, nor the fact that laws
tend to be written in gender-neutral language.® The real issue is the gulf between
the global purpose of international law to benefit all persons, and the marginaliza-
tion of women from its ambit. This is mirrored in society at large, with women often
finding themselves on the sidelines of society. The application of international
law in general and international refugee law in particular has been rooted in the
public/private dichotomy, which has often been translated into a male/female and
political/apolitical divide.” This has not been caused by the law itself, but by social
perceptions of the roles and responsibilities of women vis-a-vis men.

It was not until differences in the forms of persecution facing women were iden-
tified, and a holistic gender-sensitive and gender-inclusive approach to refugee law

4 Seeamong others, UNHCR, ‘Guidelines on International Protection: Gender-Related Persecution
within the Context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol on the Status
of Refugees’, UN doc. HCR/GIP/02/01, Geneva, 7 May 2002 (hereinafter UNHCR, ‘Guidelines on
Gender-Related Persecution’, 2002), para. 3.

5 H. Charlesworth, C. Chinkin, and S. Wright, ‘Feminist Approaches to International Law’, in Inter-
national Rules: Approaches from International Law and International Relations (ed. R.J. Beck, A. C. Arend,
and R. D. Vander Lugt, Oxford University Press, 1996), p. 265.

6 Except for specificinternational treaties directly related to women, such as the Convention on the
Elimination of Discrimination Against Women 1979.

7 H. Crawley, Refugees and Gender: Law and Process (Jordans, Bristol, 2001), p. 18.
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was promoted, that specific claims of women and other gender claims were rec-
ognized as falling within the purview of the 1951 Convention. As Spijkerboer has
pointed out, ‘derivative persecution’ of female asylum seekers on the basis of their
family membership is more readily accepted by decision makers than that of direct
persecution where the claimant has to establish that she has suffered or fears per-
secution on a particular Convention ground.® The assortment of asylum claims of
women in particular rests in gender stereotypes of accepted and ‘believed’ roles. It
is these stereotypes which need to be deconstructed, rather than there being a need
to recreate international norms. Anyone who does not conform to the adult male
standard is affected by narrow understandings of international law. These stereo-
types also affect the claims of children or the elderly or other age groupings, which
do not correspond to that standard. For example, children are not readily seen as
full members of society, benefiting from rights equal to those of adults. It is an in-
dividual right to seek and to enjoy asylum from persecution, which is implicit in
the 1951 Convention. Thus, in order to ensure that international refugee law is ap-
plied in anon-discriminatory way to all individuals, age and gender approaches are
vital components of any analysis.

Developments in refugee protection (outlined below) must be seen within a
broader framework of advancements in international human rights law, including,
in particular, the Convention on the Elimination of All Forms of Discrimination
Against Women 1979 and its Optional Protocol,® the Declaration on the Elimina-
tion of Violence Against Women 1993,° the Convention on the Rights of the Child
1989 and its Optional Protocols on the Involvement of Children in Armed Con-
flict, and on the Sale of Children, Child Prostitution and Child Pornography,!? the
Beijing Platform for Action adopted at the Fourth World Conference on Women in
19953 and the follow-up ‘Beijing Plus 5’ Special Session of the General Assembly,'*
and jurisprudence of the International Criminal Tribunals for the former Yu-
goslavia and Rwanda,' as well as the Statute of the International Criminal Court.'®

8 T. Spijkerboer, Gender and Refugee Status (Ashgate, Dartmouth, 2000), as restated in Crawley,
aboven. 7, p. 19.
9 1249 UNTS 13 and UNGA resolution A/RES/54/4, 6 Oct. 1999.

10 UNGA resolution 48/104, 20 Dec. 1993.

11 UNGA resolution 44/25, 20 Nov. 1989 (hereinafter ‘CRC’).

12 Both UNGA resolution 54/263, 25 May 2000; entered into force on 12 Feb. 2002 and 18 Jan. 2002
respectively.

13 ‘Report of the Fourth World Conference on Women, Platform for Action’, UN doc.
A/CONF.177/20, 17 Oct. 1995.

14 ‘Women 2000: Gender Equality, Development and Peace in the Twenty-First Century’, 23rd Ses-
sion of the General Assembly, UN doc. A/55/341, 5-9 June 2000.

15 International Criminal Tribunal for the former Yugoslavia (ICTY), judgment in the case of
Kunarac, Kovac and Vukovic, Case No. IT-96-23 and IT-96-23/1, 22 Feb. 2001, found rape to be a
crime against humanity as well as a violation of the laws or customs of war. This judgment was
upheld by the ICTY Appeals Chamber on 12 June 2002. See also paper by R. Haines, Part 5.1 of
this book.

16 Arts. 7(1)(g) and 8(2)(b)(xxii) of the Statute of the International Criminal Court (ICC) specifically
define a ‘crime against humanity’ and a ‘war crime’ as including ‘rape, sexual slavery, enforced
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These measures have advanced global trends towards gender inclusion and equal
treatment between the sexes, and have given special attention to children.!”
Human rights law has had the effect of moving predominantly private harm to an
act that infringes international human rights law as a result of State tolerance or
condonation. As UNHCR’s ‘Guidelines on Gender-Related Persecution’ state:

International human rights law and international criminal law clearly
identify certain acts as violations of these laws, such as sexual violence, and
support their characterisation as serious abuses, amounting to persecution.
In this sense, international law can assist decision-makers to determine the
persecutory nature of a particular act.'$

This does not suggest, however, that it is necessary to identify a violation of
human rightslaw in each and every case in order to establish persecution, although
persecution will usually involve breaches of human rights law. Prior to the enu-
meration of women’s human rights in international instruments, it cannot be said
that rape did not amount to persecution for the purposes of the 1951 Convention.
It still existed as a form of persecution. Rather, the international legal framework
has helped to move away from male-dominated perspectives and to conceptual-
ize the nature of such violence as a serious human rights violation. Many gender-
related claims to refugee status draw on international law or pronouncements of
the United Nations in order to support the persecutory nature of the violence in
question.'® As there is no internationally accepted definition of what constitutes
‘persecution’, it would be unwise to limit its application to serious human rights
abuses. It is possible that all forms of persecution have not yet been identified or
codified in international human rights law. International human rights law does,
however, have a role to play in clarifying some forms of persecution as serious
human rights violations. As Jacqueline Bhabha and Wendy Young suggest in rela-
tion to children’s rights, the ‘best interests of the child’ principle, as derived from
Article 3 of the Convention on the Rights of the Child (CRC), ‘operates as

prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence of
comparable gravity’. Art. 8(2)(b)(xxii), concerning international armed conflicts, differs slightly
from Art. 7(1)(g) in defining other forms of sexual violence as being those ‘also constituting a
grave breach of the Geneva Conventions’. Art. 8(2)(e)(vi), concerning internal armed conflicts,
gives the same list of war crimes except that ‘any other form of sexual violence’ is defined as
one ‘constituting a serious violation of article 3 common to the four Geneva Conventions’. Arts.
7(1)(c) and 7(2)(c) further include ‘enslavement’ as a crime against humanity, with specific ref-
erence to trafficking in women and children; Art. 6(d) identifies the imposition of measures in-
tended to destroy, in whole or in part, a national, ethnic, racial, or religious group, by preventing
births within the group, as ‘genocide’, as well as the forcible transfer of children of the group to
another group, per Art. 6(¢).

17 There is still a large void in relation to the rights of some other groups, such as the elderly and
persons with disabilities.

18 UNHCR, ‘Guidelines on Gender-Related Persecution’, 2002, above n. 4, para. 9.

19 See, also, P. Goldbert and B. Passade Cissé, ‘Gender Issues in Asylum Law after Matter of R.A.’,
Immigration Briefings, Feb. 2000, p. 1.



Age and gender dimensions in international refugee law 51

an interpretative aid [to international refugee law], broadening and deepen-
ing the scope of protection, both in terms of substantive law and procedural
mechanisms’.?° Prior to the adoption and entry into force of the CRC, however, chil-
dren were still entitled to the enjoyment of rights as individuals under other inter-
national instruments.

B. Recent developments

1. Gender

There has been significant progress in relation to the recognition of gender-related
claims to refugee status over the last decade. In 1985, the Executive Committee of
the High Commissioner’s Programme first referred to the fact that ‘women asylum-
seekers who face harsh or inhuman treatment due to their having transgressed the
social mores of the society in which they live may be considered as a “particular so-
cial group” within the meaning of Article 1A(2)’, although it was left to States’ dis-
cretion ‘in the exercise of their sovereignty’ whether or not to do so.?! In 1990, there
was the first mention of providing skilled female interviewers in refugee status de-
termination procedures as well as ensuring access by women asylum seekers to such
procedures, ‘even when accompanied by male family members’.?2 UNHCR’s 1991
‘Guidelines on the Protection of Refugee Women’ created the impetus for subse-
quent resolutions, advising that ‘special efforts may be needed to resolve problems
faced specifically by refugee women’,?* and urging that refugee status determina-
tion officials be given training regarding the claims of women asylum seekers.?*
Consequently, in 1993, there was encouragement to States to develop ‘appropri-
ate guidelines on women asylum-seekers, in recognition of the fact that women
refugees often experience persecution differently from refugee men’.?* In October
1995, and again in 1996, 1997, and 1999,2° the Executive Committee went further
and

call[ed] upon the High Commissioner to support and promote efforts by
States towards the development and implementation of criteria and
guidelines on responses to persecution specifically aimed at women. .. In

20 J.Bhabhaand W. Young, ‘Not Adults in Miniature: Child Asylum Seekers and the New US Guide-
lines’, 11 International Journal of Refugee Law, 1999, p. 84, at p. 98.

21 Executive Committee, Conclusion No. 39 (XXXVI), 1985, on refugee women and international
protection, para. k.

22 Executive Committee, Conclusion No. 64 (XLI), 1990, on refugee women and international pro-
tection, para. a(iii).

23 UNHCR, ‘Guidelines on the Protection of Refugee Women’, Geneva, 1991, para. 4.

24 1bid., para. 75.

25 Executive Committee, Conclusion No. 73 (XLIV), 1993.

26 See Executive Committee, Conclusions No. 79 (XLVII), 1996, para. o; No. 81 (XLVIII), 1997,
para. t; and No. 87 (L), 1999, para. n, respectively.
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accordance with the principle that women’s rights are human rights, these
guidelines should recognize as refugees women whose claim to refugee
status is based upon well-founded fear of persecution for reasons enumerated
in the 1951 Convention and 1967 Protocol, including persecution through
sexual violence or gender-related persecution.?”

Throughout this period, States began responding to the call for the introduction
of safeguards, including the development of guidelines, in order to ensure equi-
table access to asylum procedures. The United States, Australia, Canada, and the
Netherlands were the first States to accept the challenge.?®* UNHCR held a sympo-
sium on gender-based persecution in 1996 to examine comparative practices with
aview to improving protection for women who fear persecution on gender-related
grounds.?® As a culmination of these developments, judicial reasoning took on new
approaches, moving away from paradigms dominated by the experiences of male
refugees, and towards a gender-sensitive and gender-inclusive interpretation and
application of refugee law that gave equal significance to the sometimes different,
although no less serious, forms of persecution feared by women. Case law has rec-
ognized a wide range of valid claims, including sexual violence, domestic violence,
punishment and discrimination for transgression of social mores, sexual orien-
tation, female genital mutilation, and trafficking, as outlined briefly in the para-
graphs which follow.

Rape and sexual violence inflicted by members of the armed forces have been rec-
ognized as a ground for refugee status.>° These decisions have paralleled develop-
ments in international human rights law confirming, for instance, that the rape of

27 Executive Committee, Conclusion No. 77 (XLVI), 1995, para. g.

28 US Immigration and Naturalization Service, ‘Considerations for Asylum Officers Adjudicating
Asylum Claims from Women’, 26 May 1995; Department of Immigration and Humanitarian
Affairs, Australia, ‘Refugee and Humanitarian Visa Applicants: Guidelines on Gender Issues
for Decision Makers’, July 1996; Immigration and Refugee Board, Canada, ‘Guideline 4 on
Women Refugee Claimants Fearing Gender-Related Persecution: Update’, 13 Nov. 1996; and
Netherlands Immigration and Naturalization Service, ‘Working Instruction No. 148: Women
in Asylum Procedures’, subsequently superseded by guidelines in the Aliens Circular 2000.

29 ‘UNHCR Symposium on Gender-Based Persecution, Geneva, 22-23 Feb. 1996’, 9 International
Journal of Refugee Law, special issue, Autumn 1997.

30 See e.g., Olympia Lazo-Majano v. Immigration and Naturalization Service, US Court of Appeals (9th
Circuit), 813 F.2d 1432, 9 June 1987 (El Salvadorean woman raped by sergeant of Salvadorean
armed forces, political opinion); Matter of D.V., US Board of Immigration Appeals, Interim Deci-
sion No. 3252, 25 May 1993 (Haitian woman gang-raped by soldiers after fall of Aristide govern-
ment because of her active membership in a church group supporting that government); Grajo
v. Immigration and Naturalization Service, 124 F.3d 203 (7th Circuit), 1997; Fuentes v. Immigration
and Naturalization Service, 127 F.3d 1105 (9th Circuit), 1997; Decision of 7 Sept. 2001, Admin-
istrative Court Frankfurt am Main, Ref. No. 1 E 31666/97.A(1); Raquel Martin de Mejz'a v. Peru,
Inter-American Commission on Human Rights, Case No. 10.970, Report No. 5/96, 1 March
1996 (Peruvian woman raped by armed forces for alleged membership of guerrilla group, later
granted asylum in Sweden). The Center for Gender and Refugee Studies at Hastings College
of the Law, University of California, USA, maintains a useful database of decisions on gender-
related asylum claims and other relevant material at http://www.uchastings.edu/cgrs/.
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a 17-year-old female detainee by an official of the State was an especially grave and
abhorrent form of ill-treatment and that the accumulation of acts of violence, es-
pecially the act of rape, amounted to torture.?! Similarly, judgments of the inter-
national tribunals for the former Yugoslavia and Rwanda confirming enslavement,
rape, and torture as crimes against humanity®? and genocide®® have further clar-
ified the international legal position regarding such acts. Victims of domestic vio-
lence where the State is unable or unwilling to intervene to provide protection have
in recent years increasingly also been recognized as refugees, not least as a result of
evolving jurisprudence on ‘membership of a particular social group’.3*

The position adopted by the Executive Committee that ‘women asylum-seekers
who face harsh or inhuman treatment due to their having transgressed the social
mores of the society in which they live may be considered as a “particular social
group”’® has been accepted in numerous jurisdictions.>® Again, human rights

31 Aydin v. Turkey, European Court of Human Rights, Case No. 57/1996/676/866, 25 Sept. 1997.

32 Kunarac, Kovac and Vukovic, above n. 15. See also, Prosecutor v. Anto Furundzija, ICTY, Case No. IT-95-
17/1-T, 10 Dec. 1998, upheld on appeal 21 July 2000.

33 Prosecutor v. Jean-Paul Akayesu, International Criminal Tribunal for Rwanda (ICTR), Case No.
ICTR-96-4-T, 2 Sept. 1998.

34 Seee.g.,R.v. Immigration Appeal Tribunal and another, ex parte Shah; Islam and others v. Secretary of State
forthe Home Department, UK House of Lords, [1999] 2 AC 629, [1999] 2 All ER 545 (hereinafter Shah
and Islam) (two Pakistani women falsely charged with infidelity flee violence by their husbands
and severe sanctions under Pakistani law, membership of a particular social group, social mores);
Minister of Immigration and Multicultural Affairs v. Khawar, High Court of Australia, [2002] HCA
14, 11 April 2002 (Pakistani woman subject to severe domestic violence); Matter of R.A., Interim
Decision No. 3403, Board of Immigration Appeals, 11 June 1999 (Guatemalan citizen subject
to brutal violence by her husband, membership of a particular social group, political opinion);
Aguirre-Cervantes v. Immigration and Naturalization Service, US Court of Appeals (9th Circuit), 242
F.3d 1169, 21 March 2001 (19-year-old Mexican girl abused by her father granted status on
the basis of ‘family membership’); Refugee Appeal No. 71427/99, New Zealand Refugee Status
Appeals Authority (RSAA), 16 Aug. 2000 (Iranian woman and son subject to custody battle, cu-
mulative discrimination).

35 Executive Committee, Conclusion No. 39, above n. 21.

36 See e.g., Shah and Islam, above n. 34; Fatin v. Immigration and Naturalization Service, Court of
Appeals (3rd Circuit), 12 F.3d. 1233, 1993 (18-year-old Iranian woman, wearing the chador and
freedom of expression and equality of the sexes); Matter of S.A., Board of Immigration Appeals,
Interim Decision No. 3433, 27 June 2000 (21-year-old Moroccan woman subject to severe phys-
ical abuse by her father on account of her differing religious beliefs about the role of women in
Moroccan society), cf. Fisher v. Immigration and Naturalization Service, 79 F. 3d 955 (9th Circuit),
1996; Matter of D., US Immigration Court, San Francisco, California, 3 July 1996, available at
http://www.uchastings.edu/cgrs/law/ij/9.pdf (Afghan woman with well-founded fear of perse-
cution on grounds of political opinion and religion); Refugee Appeal No. 71427/99, above n. 34;
Refugee Appeal No. 2039/93 Re M.N., New Zealand RSAA, 12 Feb. 1996 (Iranian woman subject
to cumulative discrimination amounting to a real chance of persecution on grounds of race, re-
ligion, and political opinion at hands of State and male family members); Refugee Appeal No.
2223/94, New Zealand RSAA, 30 July 1996; Refugee Appeal No. 915/92 Re S.Y., New Zealand
RSAA, 29 Aug. 1994 (imputed political opinion); Elkebir, French Commission des recours des réfugiés
(CRR, Refugee Appeal Commission), 22 July 1994 (Westernized Algerian woman threatened by
Islamic militants, lack of State protection); Sahraoui, French CRR, 8 Feb. 1995 (being too West-
ernized); Haj Ahmed, French CRR, 30 Nov. 2000 (divorced woman, raising children on her own
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developments have buttressed such interpretations. The European Court of
Human Rights has found, for instance, that there was a real risk of the applicant,
an Iranian refugee accused of adultery,?” being subjected to treatment contrary to
Article 3 of the European Convention on Human Rights,3® including potentially
death by stoning, if she were returned to Iran.

Other claims of gender-related persecution have included those concerning the
practice of female genital mutilation, and refugee status has now been recognized
in such cases in a number of jurisdictions.>® For its part, the European Parlia-
ment has expressed the hope that member States of the European Union will rec-
ognize the right to asylum of women and girls at risk of being subjected to such
treatment.*® A further recent example of gender-related persecution concerns vic-
tims of trafficking, who have in some cases also been granted refugee status.*!

Initiatives promoting the inclusion of women asylum seekers within refugee sta-
tus determination processes and gender-sensitive interpretations of refugee law
have also had the positive corollary effect of accepting the non-traditional claims
of some men who breach social roles attributed to their sex.*? Just as women who

in Algeria). These issues are also addressed by the Australian High Court in Khawar, above n. 34,
paras. 52,123, 134, and 150.

37 Jabariv. Turkey, Application No. 40035/98, 11 July 2000.

38 European Convention on the Protection of Human Rights and Fundamental Freedoms, ETS
No. 5.

39 See e.g. In re Fauziya Kasinga, US Board of Immigration Appeals, File No. A73 476 695, 13 June
1996 (19-year-old Togolese woman, FGM and forced marriage); Annan v. Canada (Minister of Cit-
izenship and Immigration), Canadian Federal Court (Trial Division), [1995] 3 FC 25, 6 July 1995;
Soumah, French CRR, 7 Dec. 2001; A., French CRR, 18 Sept. 1991; Soumahoro, French CRR, 17
July 1995, cited in M. Laurain, ‘Membership of a Particular Social Group in Recent French Case
Law’ (paper submitted to the Ad Hoc Committee of Experts on Legal Aspects of Territorial Asy-
lum, Refugees and Stateless Persons (CAHAR), Council of Europe, Strasbourg, doc. CAHAR-
PSG (2002) 4 fre, 14 March 2002); Decision No. IFAS 220.268/0-X1/33/00, Austrian Independent
Federal Asylum Senate (IFAS/UBAS, second instance asylum authority), Vienna, 21 March 2002
(refugee status granted on basis of membership of the group of Cameroonian women who are to
be circumcised).

40 E.V.Martinez-Orozco, ‘Report on Female Genital Mutilation’, A5-0285/2001, European Parlia-
ment, 17 July 2001, p. 13/32.

41 See e.g., Decision No. T98-06186, CRDD No. 298, 2 Nov. 1999 (Thai woman in sex trade
debt bondage, refugee status as member of social group of women and/or former sex trade
workers); Dzhygun, UK Immigration Appeal Tribunal, Appeal No. CC-50627-99 (00TH00728),
17 May 2000 (refugee status of trafficked Ukrainian woman upheld on appeal); Decision No.
99/20/0497-6, Austrian Administrative Court (Verwaltungsgerichtshof, 3rd instance), 31 Jan. 2002
(denial of asylum to Nigerian woman trafficked into prostitution overruled and returned for re-
consideration).

42 See section I1.A.3 below. Cases include Ourbih, French CRR (sections réunis (SR)), Decision No.
269875, 15 May 1998 (Algerian transsexuals a particular social group); Djellal, French CRR (SR),
Decision No. 328310, 12 May 1999; Aourai, French CRR, Decision No. 343157, 22 Feb. 2000;
Meguenine, French CRR, 12 July 2001 (all three cases involving Algerians openly proclaiming
their homosexuality), cited in Laurain, ‘Membership of a Particular Social Group in Recent
French Case Law’, above n. 39. See, also, Re G.J., Refugee Appeal No. 1312/93, New Zealand RSAA,
1NLR 387,30 Aug. 1995 (Iranian homosexual recognized as member of particular social group,
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refuse to wear the veil in some societies are seen as transgressing accepted social
mores, male homosexuals, for example, in some societies also find themselves in
breach of both gender roles and social rules and are persecuted as a result. The ra-
pidity with which such cases have been seen as falling within the parameters of
Article 1A(2) of the 1951 Convention demonstrates dynamic progression towards
a correct understanding of the gendered nature of particular claims.

By 2000, there was widespread acceptance that gender can ‘influence, or dictate,
the type of persecution or harm suffered and the reasons for this treatment’,*® al-
though the Executive Committee continued to express its concern about the ‘less
than full application of international refugee instruments by some States Parties’.**
In 1998, Norway introduced guidelines on determining refugee status*® and, two
years later, the United Kingdom introduced guidelines on gender-sensitive ap-
proaches to refugee law and procedures.*® Sweden has introduced two sets of guide-
lines, one on women and the other on sexual orientation, with a focus on procedural
aspects of asylum determination.*” At the time of writing this paper, however,
Sweden has yet to accept that the claims of women or those based on sexual ori-
entation fit within the ‘particular social group’ ground of the refugee definition,
although Sweden has said publicly that legislative changes are in train to correct
this.*® The current Swedish ‘Guidelines on Women’ do emphasize, however, that
‘women’s expressions of protest and their refusal to submit are often directed
towards social, cultural and religious norms’ that are supported by political and re-
ligious arms of society. The Swedish ‘Guidelines on Sexual Orientation’ also refer
to contravention of strict religious practices. This hints that such activities can be
appropriately classified as political or religious in character for the purposes of

analysis of other jurisprudence on sexual orientation); Hernandez-Montiel v. Immigration and Nat-
uralization Service, US Court of Appeals (9th Circuit), No. A72-994-278, 225 F.3d 1084, 24 Aug.
2000 (Mexican ‘gay men with female sexual identities’ a particular social group); Matter of Marcelo
Tenorio, US Board of Immigration Appeals (BIA), File No. A72-093-558, 1999; Applicant L.S.L.S.
v. Minister for Immigration and Multicultural Affairs, Federal Court of Australia, [2000] FCA 211,
6 March 2000. For an overview of cases in Europe, North America, South Africa, Australia, and
New Zealand, see European Legal Network on Asylum (ELENA), ‘Research Paper on Sexual Ori-
entation as a Ground for Recognition of Refugee Status’ (European Council on Refugees and
Exiles (ECRE), June 1997).

43 UNHCR, ‘Guidelines on Gender-Related Persecution’, 2002, above n. 4, para. 6. See also, paper
by R. Haines, Part 5.1 of this book.

44 Executive Committee, Conclusion No. 89 (LI), 2000.

45 Royal Ministry of Justice and the Police, ‘Guidelines for Determining Refugee Status in Norway’,
15 Jan. 1998.

46 UK Immigration Appellate Authority, ‘Asylum Gender Guidelines’, Nov. 2000.

47 Migration Board, Legal Practice Division, Sweden, ‘Gender-Based Persecution: Guidelines for
the Investigation and Evaluation of the Needs of Women for Protection’, 28 March 2001, and
Migration Board, Sweden, ‘Guidelines for the Investigation and Evaluation of Asylum Cases in
which Persecution Based on Given Sexual Orientation is Cited as a Ground’, 28 Jan. 2002.

48 Statement by the Swedish delegate to the final ‘third track’ meeting of the Global Consultations
on International Protection on refugee women, Geneva, 24 May 2002. Currently, such claimants
are granted subsidiary or complementary forms of protection.
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the 1951 Convention refugee definition. Several non-governmental organizations
have also produced valuable guidance in the absence of State action.*’

In comparison, Ireland, Panama, South Africa, and Venezuela have opted specifi-
cally to identify ‘sex’, ‘gender’, and/or ‘sexual orientation’ as grounds for claiming
refugee status.>° Still other countries have included references to specific forms of
gender-related persecution, rather than addingan additional ground. Switzerland,
for instance, expressly provides in legislation that the ‘motives of flight specific to
women shall be taken into account’.>! Guatemala refers to sexual violence and other
gender-based persecution.’? Germany prohibits refoulement of aliens facing perse-
cution because of their gender, in addition to refoulement of those facing persecu-
tion on one or more of the Convention grounds.>® In 1995, the Austrian Ministry of
the Interior issued an order specifying that ‘on the basis of the [1951] Geneva Con-
vention and the 1991 Asylum Law, rape, just like any other violation of a person’s
integrity, is a ground for asylum, provided that it was motivated by one of the rea-
sons enumerated in the [1951] Geneva Convention’.>* A correct interpretation of
the refugee definition does not, however, require that another ground be added.>®
Nonetheless, it is clear that specific reference to ‘sex’ or ‘sexual orientation’ within
thelaw has the effect of removing any remaining doubt that persons facing gender-
related persecution are protected by the 1951 Convention.

UNHCR, throughout its Global Consultations on International Protection in
the context of the fiftieth anniversary of the 1951 Convention, adopted a gender-
and age-inclusive approach. In addition, States Parties urged that separate agenda
items on refugee women and on refugee children be included in relation to the
‘third track’ of the Consultations.>® Within the documentation on refugee women,

49 See, e.g., ECRE, ‘Position on Asylum Seeking and Refugee Women’, Dec. 1997; Refugee Women’s
Legal Group, ‘Gender Guidelines for the Determination of Asylum Claims in the UK’, July 1998;
National Consortium on Refugee Affairs, South Africa, ‘Gender Guidelines for Asylum Deter-
mination’, 1999; Irish Refugee Council, ‘Guiding Principles on Asylum-Seeking and Refugee
Women’, June 2001.

50 The 1996 Irish Refugee Act, section 1, defines membership of a particular social group as in-
cluding ‘persons whose defining characteristic is their belonging to the female or the male sex
or having a particular sexual orientation’; Panamanian Executive Decree No. 23, 10 Feb. 1998,
Art. 5, includes ‘gender’; the 1998 South African Refugee Act specifies that members of a par-
ticular social group can include persons persecuted because of their ‘gender, sexual orientation,
class or caste’; the National Assembly of Venezuela, Decree of 3 Oct. 2001, Art. 5,adds the ground
of ‘sex’ to the refugee definition.

51 1998 Asylum Act, Art. 3(2).

52 Government Accord No. 383-2001, Guatemala, 14 Sept. 2001, Art. 11(d).

53 Immigration Law, section 60, signed into law by Federal President, June 2002.

54 Order of the Austrian Ministry of Interior, No. 97.101/10/SL I11/95.

55 See UNHCR, ‘Guidelines on Gender-Related Persecution’, 2002, above n. 4, para. 6; and
Global Consultations, ‘Summary Conclusions — Gender-Related Persecution’, San Remo expert
roundtable, 6-8 Sept. 2001, para. 1.

56 UNHCR, ‘Refugee Women’, Global Consultations on International Protection, UN doc.
EC/GC/02/8, 25 April 2002, Parts V and VI; and UNHCR, ‘Refugee Children’, UN doc.
EC/GC/02/9, 25 April 2002.
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a section was dedicated to the continuing need for gender-sensitive interpretation
and -application of refugee law. A section on trafficking also highlighted the partic-
ular vulnerabilities of refugee women as targets of trafficking rings, in addition to
finding that some trafficked persons may be able to mount valid claims to refugee
status, where the State has been unable or unwilling to protect them against such
forms or threats of harm.5” As indicated in the Introduction in Part 1.1 of this book,
the second track specifically included gender-related persecution as a separate dis-
cussion at the expert roundtable in San Remo, 6-8 September 2001.

2. Age

Less has been said in relation to the age dimension in the interpretation and ap-
plication of international refugee law. Like sex and sexual orientation, age is not
included in the refugee definition in Article 1A(2) of the 1951 Convention as a
specific ground for seeking asylum. Nonetheless, the range of potential claims
with an age dimension is broad, including forcible or under-age recruitment into
military service,*® family or domestic violence,* infanticide, forced or underage
marriage,®® female genital mutilation,®! forced labour, forced prostitution, child
pornography, trafficking,®? and children born outside of strict family planning
rules.®® Although refugee children are entitled to access the same protection as
refugee adults, their special vulnerabilities require that an age-sensitive approach
be adopted in relation to substantive aspects of refugee law as well as procedures.
If not, the risk of failing to recognize child-specific forms of persecution or under-
estimating the particular fears of children is high. Age-sensitive approaches are par-
ticularly relevant to children, although they are also important for the elderly, who
may, for example, suffer severe discrimination (including exclusion) amounting to
persecution.

The claims of many children often incorporate a gender element. For example,
young girls, as opposed to adult women, are most likely to be threatened with fe-
male genital mutilation. Thus, such cases necessarily import both an age and a gen-
der dimension which are often overlooked. Is the girl at risk of persecution based on

57 UNHCR, ‘Refugee Women’, above n. 56, Parts V and VI.

58 See, Minister for Immigration and Multicultural Affairs v. Applicant Z., Federal Court of Australia,
[2001] FCA 1823, 19 Dec. 2001, in which an appeal was dismissed, finding that ‘able-bodied
Afghan men’ do not constitute a ‘particular social group’.

59 Decisions Nos. U95-00646,U95-00647, U95-00648, CRDD, 15 Jan. 1997, 67 Reflex, 26 May 1997
(principal claimant a 12-year-old citizen of both USA and UK, persecution based on sexual abuse
by British father), see below n. 93 for appeal to the Federal Court of Canada (Trial Division).
Decision No. TA0-05472, CRDD, 30 May 2001 (teenage unaccompanied minor subject to physi-
cal abuse by his father and verbal abuse by both parents in Poland).

60 See ReW. (Z.D.), CRDD No. 3, No. U92-06668, 19 Feb. 1993.

61 See, by way of comparison, the cases mentioned above n. 39.

62 See, by way of comparison, the cases mentioned above n. 41.

63 See Chen Shi Hai v. Minister for Immigration and Multicultural Affairs, High Court of Australia, [2000]
HCA 19, (2000) 170 ALR 553, 13 April 2000.
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hersex,asagirl,orherage,asayoung girl, or both? Are young boys who flee forcible
recruitment being persecuted by reason of their sex, or because of their age, or both?
In both these examples, their vulnerability to particular forms of persecution is
compounded by these two factors: age and gender. Cases of young girls frequently
see the convergence of age and gender dynamics. In other cases, the question of age
is of overriding significance, such as in child prostitution and child pornography,
which affect boys and girls, albeit to different degrees in different contexts. Their
shared characteristic is their young age. Even in cases involving politically or reli-
giously motivated persecution, age-sensitive approaches are needed in order to en-
sure an accurate refugee status determination.

While international human rights law, including especially Article 22 of the
CRC and its Optional Protocols, has significantly advanced the rights of the child,
refugee law has not progressed to the same degree. Although many States recognize
the right of children to seek asylum, there is often a complete absence of analysis in
judicial decisions as to how their age may affect their claim. Similarly, the Executive
Committee Conclusions are all but devoid of references to child asylum seekers and
their special needs in relation to access to asylum systems, although they are rea-
sonably comprehensive in so far as they promote the ‘best interests’ of the child®*
and identify specific forms of protection issues facing children, including ‘physi-
cal violence, sexual abuse, trade in children, acts of piracy, military or armed at-
tacks, forced recruitment, political exploitation or arbitrary detention’.%> The link
between these forms of harm and claims to refugee status is, however, missing. In
1987, the Executive Committee underlined the special situation of unaccompanied
and separated children, including ‘their needs as regards determination of their
status’,®® although no more was said.

Few countries have adopted guidelines to assist decision makers in handling
the special circumstances of asylum-seeking children. Canada adopted guidelines
on procedural and evidentiary aspects of children’s claims in 1996, followed by
the United States in 1998.5” More recently, Finland has adopted guidelines for
interviewing (separated) minors.®® UNHCR has also developed guidelines on un-
accompanied children.®® At the time of writing, UNHCR, together with other

64 See CRC, Art. 3(1).

65 Executive Committee, Conclusion No. 47 (XXXVIII), 1987, on refugee children, para. €; as re-
peated in partin Executive Committee, Conclusion No. 59 (XL), 1989, on refugee children, paras.
h and i; No. 72 (XLIV), 1993; No. 74 (XLV), 1994; No. 79 (XLVII), 1996; and Executive Commit-
tee, Conclusion No. 84 (XLVIII), 1997, on refugee children and adolescents (in its entirety); No.
85 (XLIX), 1998, paras. k and dd; No. 87 (L), 1999, para. o; and No. 89 (LI) of 2000.

66 Executive Committee, Conclusion No. 47 (XXXVIII), 1987, on refugee children, para. i.

67 Immigration and Refugee Board, Canada, ‘Guideline 3: Child Refugee Claimants: Procedural
and Evidentiary Issues’, 30 Sept. 1996; US Immigration and Naturalization Service, ‘Guidelines
for Children’s Asylum Claims’, 10 Dec. 1998.

68 Directorate of Immigration Finland, ‘Guidelines for Interviewing (Separated) Minors’, March
2002.

69 UNHCR, Community Service Guidelines, ‘Working with Unaccompanied Children: A
Community-based Approach,’ revised May 1996, pp. 39-52; UNHCR, ‘Guidelines on Policies
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humanitarian agencies, was in the process of finalizing the ‘Inter-Agency Guiding
Principles on Unaccompanied and Separated Children’, which include a short sec-
tion on children in refugee status determination.”®

II. Age and gender in the refugee definition
A. Inclusion
1. Non-State agents of persecution

Whether persecution, within the context of the 1951 Convention definition, can
be derived from non-State actors or agents, as opposed to State agents, has been at
the forefront of debate on international refugee law. The UNHCR Handbook on Pro-
cedures and Criteria for Determining Refugee Status’* clarifies that, while persecution is
normally related to action by the authorities of a country, it may also emanate from
sections of the population, if the acts are knowingly tolerated by the authorities, or
if the authorities refuse, or prove unable, to offer effective protection.”> This con-
forms with the 1951 Convention refugee definition itself which does not prescribe
from whom the persecution must originate. Similarly, neither the 1969 Organiza-
tion of African Unity (OAU) Refugee Convention,”® nor the 1984 Cartagena Decla-
ration on Refugees,”* contains a requirement that the persecutor be the State.

In most common law countries, persecution at the hands of non-State actors
has now been accepted, in situations where the State is unable or unwilling to of-
fer effective protection against such harm (the so-called protection view).”> The

and Procedures in Dealing with Unaccompanied Children Seeking Asylum’, Feb. 1997 (here-
inafter UNHCR, ‘Guidelines on Unaccompanied Children Seeking Asylum’, 1997). See, also,
ECRE, ‘Position Paper on Refugee Children’, Nov. 1996; UNHCR and International Save the
Children Alliance in Europe, ‘Separated Children in Europe Programme: Statement of Good
Practice’, Dec. 1999.

70 UNHCR, UN Children’s Fund (UNICEF), International Committee of the Red Cross, Interna-
tional Rescue Committee, Save the Children (UK), and World Vision International, ‘Inter-Agency
Guiding Principles on Unaccompanied and Separated Minors’, forthcoming 2002.

71 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status (Geneva, 1979, re-edited
1992).

72 1Ibid., para. 65.

73 OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, adopted 10 Sept.
1969, 1001 UNTS 45.

74 Adopted by the Colloquium of the International Protection of Refugees in Central America,
Mexico, and Panama, in Cartegena, 19-22 Nov. 1984.

75 See, for instance, Minister for Immigration and Multicultural Affairs v. Ibrahim, High Court of Aus-
tralia, [2000] HCA 55, 26 Oct. 2000; Zalzali v. Canada (Minister of Employment and Immigration),
Canadian Federal Court of Appeal, [1991] 3 FC 605; Canada (Attorney General) v. Ward, Supreme
Court of Canada, [1993] 2 SCR 689; Adan v. Secretary of State for the Home Department, UK House of
Lords, [1999] 1 AC 293; Horvath v. Secretary of State for the Home Department, House of Lords, [2000]
3 AllER577.
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European Commission’s Draft Directive on standards for qualification as a refugee,
supports this view and has proposed that persecution may originate from non-State
actors, thus advancing the cause of gender-related claims.”® In contrast, civil law ju-
risdictions are more divided and tend to require some level of accountability of the
State.”” While some discrepancy remains between the case law in different jurisdic-
tions, a trend is emerging towards a general acceptance that persecution can be at
the hands of non-State actors, at least where the State refuses to offer protection,
and, increasingly, where the State proves unable to do so.

For many gender-related claims, the view adopted can be a determining factor
in the grant of refugee protection. It can also be a key factor in many non-gender-
related cases today, given the specific nature of armed conflicts and civil wars, where
the State is often unable to exercise effective control or offer satisfactory protection.
In fact, acceptance of non-State agents of persecution was first advanced in cases
with no gender component.”8

Claims to refugee status on the basis of domestic violence are the ultimate test
of the durability of the so-called protection-based approach. Substantial positive
case law now exists on this question.”® Most recently, the High Court of Australia
in Khawar reconfirmed the approach adopted by the House of Lords in Horvath, in
which the failure of the State to provide protection was seen as ‘the bridge between
persecution by the state and persecution by non-state agents which is necessary in
the interests of the consistency of the whole scheme’.®° By so doing, the High Court
reaffirmed the decision of the Federal Court of Australia to grant refugee status to
Mrs Khawar, who claimed she was the victim of serious and prolonged domestic
violence on the part of her husband and members of his family, and that the police
in Pakistan refused to enforce the law against such violence or otherwise offer her
protection. Such refusal was considered not only to be a mere inability to provide
protection, but also ‘alleged tolerance and condonation’.8!

Although still largely untested, claims to refugee status on the basis of being traf-
ficked for the purposes of sexual slavery or enforced prostitution are as plausible as
other claims of gender-related persecution and invoke the non-State actor issue. As
UNHCR states, ‘[t]he forcible or deceptive recruitment of women or minors for the
purposes of forced prostitution or sexual exploitation is a form of gender-related

76 European Commission, ‘Proposal for a Council Directive on minimum standards for the quali-
fication and status of third country nationals and stateless persons as refugees or as persons who
otherwise need international protection’, COM(2001), 510 final, 12 Sept. 2001, Art. 9(1).

77 See, V. Tiirk, ‘Non-State Agents of Persecution’, in Switzerland and the International Protection of
Refugees (ed. V. Chetail and V. Gowlland-Debbas, Kluwer Law International, The Hague, 2002),
pp. 95-109, for State practice in Germany, Switzerland, France, and Italy. See also, W. Kilin,
‘Non-State Agents of Persecution and the Inability of the State to Protect’, 15(3) Georgetown Im-
migration Law Journal, Spring 2001, pp. 415-31.

78 See the Adan, Horvath and Ward cases, above n. 75. 79 See the cases listed above n. 34.

80 Horvath case, above n. 75, [2001] 1 AC 489 at pp. 497-8, restated by Gleeson CJ in Khawar, above
n. 34, at para. 19.

81 Khawar, above n. 34, at para. 30.
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violence or abuse that can even lead to death’.8? Although such practices are most
often characterized as a form of persecution perpetrated by non-State actors, the
direct complicity of the police or other State officials in such activities is not un-
common.

There is no reason why a victim of trafficking,%* who fears returning home due to
the real possibility of being re-trafficked, targeted for reprisals, or threatened with
death, should not be granted refugee status where the State of origin is unable or
unwilling to protect that person against such harm. Severe community ostracism
or discrimination may also rise to the level of persecution in an individual case. Of
course, many forms of persecution, such as rape, sexual violence, physical assault,
and other forms of violence, amount to criminal acts. The trafficking experience can
alsorender some victims stateless and eligible to apply for refugee status as stateless
persons under Article 1A(2) of the 1951 Convention.®*

Two recent casesillustrate some of these issues. An Austrian High Administrative
Court decision, involving a citizen of Nigeria who was sold by her adoptive parents
into forced prostitution and trafficked to Italy, suffering severe ill-treatment, an-
nulled a preceding negative decision on the grounds of illegality of substance. The
earlier decision was found to have wrongly reasoned that ‘the risk she claimed was
clearly not attributable to the reasons set forth in the [1951] Geneva Convention’.%®

82 UNHCR, ‘Guidelines on International Protection: Gender-Related Persecution’, 2002, above
n. 4, para. 18; UNHCR, ‘Refugee Women’, above n. 56, paras. 18-19. See also, A. Edwards,
‘Resettlement: A Valuable Tool in Protecting Refugee, Internally Displaced and Trafficked
Women and Girls’, 11 Forced Migration Review, Oct. 2001, p. 31, at p. 34.

83 Adistinction is drawn here between smuggling and trafficking. Art. 3 of the 2000 UN Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, Supple-
menting the 2000 UN Convention Against Transnational Organized Crime, UN doc. A/55/383,
defines trafficking in persons as:

the recruitment, transportation, transfer, harbouring or receipt of persons, by means of
the threat or use of force or other forms of coercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a person having control over another
person, for the purpose of exploitation. Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or other forms of sexual exploitation, forced
labour or services, slavery or practices similar to slavery, servitude or the removal of
organs.

84 UNHCR, ‘Activities in the Field of Statelessness: Progress Report’, UN doc. EC/51/SC/CRP.13,
30 May 2001, para. 18:

Trafficked women may have their documents stolen or destroyed either on arrival in a
third country or prior to transfer, often making it impossible to prove their status when
they try to re-enter their country. They may be placed in detention in the country to
which they have been transported illegally, and may linger there for years because of the
refusal of the country of citizenship to readmit them in the absence of evidence of their
nationality, and refusal of the country of detention to release them without proper
documentation.

85 Decision No. 99/20/0497-6, above n. 41 (author’s translation).



62 Introduction: refugee protection in international law

The United Kingdom Immigration Appeal Tribunal’s decision in Lyudmyla Dzhygun
accepted that trafficking could amount to persecution in the absence of State pro-
tection, but struggled with the issue of whether victims of crime could constitute
a ‘particular social group’. The Tribunal finally decided that it could not see how
being a victim of a crime precluded an individual from being a member of a ‘par-
ticular social group’.8® The group was defined as ‘women in the Ukraine who are
forced into prostitution against their will’, stating that this group exists indepen-
dently of the persecution it fears.8”

Such cases raise not only the issue of the correct interpretation of ‘persecu-
tion’ for the purposes of the 1951 Convention definition and the identification
of the appropriate ground, but also the causal link between the persecution and
the ground — the question of whether the persecution was ‘for reasons of’ one of
the Convention grounds. There have been mixed results in this regard. In the now
famous case of Shah and Islam,®® it was well accepted that the two Pakistani women
satisfied the element of persecution, having been found to be at risk of false accu-
sations of adultery, an act punishable in Pakistan by flogging or stoning to death.
The decision rested on whether the claimants were at risk of being persecuted ‘for
reasons of” their membership in a particular social group, which in this case was
considered to be ‘Pakistani women’. Lord Hoffmann found that two elements were
needed in cases involving non-State agents of persecution:

First, there is the threat of violence to the claimant by her husband. Thisisa
personal affair, directed against them as individuals. Secondly, there is the
inability or unwillingness of the State to do anything to protect them. The
evidence was that the State would not assist them because they were women.
It denied them a protection against violence which it would have given to
men. The combination of these two elements was held to constitute
persecution within the meaning of the Convention.%®

This approach has been further clarified by subsequent decisions and has found
voice in UNHCR’s ‘Guidelines on Gender-Related Persecution’:

In cases where there is a risk of being persecuted at the hands of a non-State
actor (e.g. husband, partner, or other non-State actor) for reasons which are
related to one of the Convention grounds, the causal link is established,

86 See, Dzhygun, above, n. 41, para. 34.

87 1Ibid., para. 29. See also, Decision No. T98-06186, CRDD, above n. 41; Decision No. V95-02904,
CRDD, 26 Nov. 1997; An Li v. Canada (Minister of Citizenship and Immigration), Federal Court of
Canada (Trial Division), IMM-1023-95, 30 March 2001; Matter of J.M., US Immigration Court,
San Pedro, California, 3 Dec. 1996, available on http://www.uchastings.edu/cgrs/law/ij/364.pdf.

88 Shah and Islam, above n. 34.

89 Ibid., per Lord Hoffmann. For more on the causal link or nexus, see papers by T. A. Aleinikoff on
membership of a particular social group, in Part 4.1, and by R. Haines on gender-related perse-
cution, in Part 5.1, of this book. See, in contrast, Matter of R.A., Interim Decision No. 3403, above
n. 34.
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whether or not the absence of State protection is Convention related.
Alternatively, where the risk of being persecuted at the hands of a non-State
actor is unrelated to a Convention ground, but the inability or unwillingness
of the State to offer protection is for reasons of a Convention ground, the
causal link is established.®®

This approach is adopted to ensure the equitable treatment of men and women
before the law. Traditionally, claims to asylum by men involved a direct link between
the action of the State to suppress, intimidate, or imprison the claimant and one
or more of the Convention grounds. To accept only direct links between persecu-
tion and the State would be to discriminate against women who are more likely to
be subjected to indirect links between the persecution and the actions of the State,
through an inability or an unwillingness of the State to protect them. It may also ex-
clude the non-traditional claims of some men. This is to apply a gender analysis to
the application of the law. Similarly, an age-sensitive analysis needs to be promoted.
Children are often subjected to persecution by non-State actors, including parents,
other family members, guerrilla groups, or their community. In some cases of per-
secution at the hands of government officials, parents or guardians can be impli-
cated in the persecution. As has been noted, ‘[tJhey may participate directly, as when
a child is sold, married, forced into hazardous work or subjected to child abuse or
female genital mutilation’, or they may ‘acquiesce in the abuse, whether through
voluntary consent or fear’.°! The same standard applied to gender-related claims
should equally apply to age-related claims. Thus, where a child has been subjected
to abuse at the hands of a non-State actor, it will amount to persecution where the
State has been unable or unwilling to provide protection to the child against such
harm.

What amounts to ‘protection’ in this sense has not been fully tested. Absent a
complete breakdown of State apparatus, it has been presumed that the State is capa-
ble of protectingits citizens. Clear and convincing confirmation of its inability to do
so seems to be the standard in order to rebut this presumption.’? A Canadian case,
with age and gender dimensions, demonstrates the difficulties in this regard.®® The

90 UNHCR, ‘Guidelines on Gender-Related Persecution’, 2002, above n. 4, para. 21. See also, ‘Sum-
mary Conclusions on Gender-Related Persecution’, San Remo, above n. 55, para. 6.

91 Bhabha and Young, above n. 20, pp. 107-8.

92 Seee.g., Attorney General of Canada v. Ward, above n. 75.

93 Canada (Minister of Citizenship and Immigration) v. Smith, Federal Court of Canada (Trial Division),
[1999] 1 FC 310, [1998] FCJ No. 1613, 29 Oct. 1998 (see above n. 59 for earlier CRDD decision of
15 Jan. 1997 in this case). For a negative decision, see R.0.L (Re), CRDD No. 235, 1996 (UK and
Iran), and for positive decisions, see U.C.R. (Re), CRDD No. 94, 2001 (France); D.I.P. (Re), CRDD No.
288, 1996 (USA); G. (B.B.) (Re), CRDD No. 397, 1994 (Beirut). In several of these cases, the issue
of child abduction was raised, including in relation to persecution and possible exclusion. In
U.C.R., the panel found that the threat of ‘international kidnapping of children to a country that
is not a signatory to the Hague Convention [on the Civil Aspects of International Abduction], by
its very nature, [is] a serious and continuing breach of fundamental rights, both of the children
and the mother, [and] thus amounts to persecution within the meaning of the definition’. In



64 Introduction: refugee protection in international law

principal applicant in this case was a 12-year-old boy who was a citizen of both the
United States and the United Kingdom. The Convention Refugee Determination
Division (CRDD) initially granted him asylum, finding that he belonged to a group
of ‘young boys who are victims of incest’. The Division found that both the United
States and the United Kingdom had deprived him of some of the basic rights enu-
merated in Articles 19-37 of the CRC and that such a violation amounted to per-
secution. On appeal, however, the Federal Court overturned the earlier decision,
finding that a claimant:

must advance ‘clear and convincing’ evidence of a State’s inability to afford
protection. Several visits to the police were not considered sufficient to rebut
the presumption. When the State in question is a democratic State, the
claimant must do more than simply show that he went to see some members
of the police force and that his or her efforts were unsuccessful.

In contrast, in a similar case the CRDD held that the claimant was successful in re-
butting the presumption. It was held that the claimant had no choice but to flee
France from the threat of abduction by the children’s Syrian father, as all the wit-
nesses and written testimony were consistent in saying that the claimant had no
choice but to flee and, further, all available judicial remedies had been exhausted.’*
In a further case, the CRDD found that there was no State protection (by the United
States) against the forcible abduction or recourse against the forcible separation
from the mother. In stating this, the CRDD in the latter case specifically clarified
that the reasoning did not reflect on the United States’ ability to provide protec-
tion to its citizens in general, but was rather a reflection of the ability of the United
States to provide adequate protection to these particular children in their particular
circumstances.

By analogy to the above cases asserting a higher burden on persons originat-
ing from democratic countries, cases involving ‘non-democratic societies’ therefore
seem torequireless action on the partof the claimantin order to provealack of State
protection. There is no doubt that objective information about the country of ori-
gin must be produced to support the claim that there is an absence of State protec-
tion. This evidence should indeed be clear and convincing, although independent
reports and data may be challenged where an individual is refused protection by
the State of origin on several occasions. There should not, however, be a higher stan-
dard imposed upon claimants originating from democratic societies. States should
be held to the same standards of accountability and protection.® A State may have

relation to the application of the exclusion clauses, it found that the mother had not committed
an act contrary to the purposes and principles of the UN in bringing her children to Canada, as
her intention was to protect them from a real and imminent danger.

94 U.C.R.(Re), CRDD No. 94, 2001.

95 Itisarguable that there should even be a higher standard on democratic States to ensure needed
protection.
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instituted a plethora of systems to protect individuals. Whether these systems work
inreality is the ultimate issue; that s, are these protections accessible, effective, and
durable? An individual should not be required to exhaust all available remedies in
order to establish that protection is unavailable in cases where the fear of persecu-
tion is particularly serious or imminent. To put it differently, the responsiveness of
the State in providing protection should increase in direct proportion to the vul-
nerability of the particular individual. If the State would take concrete action in the
case of a child or a woman beaten in the street by a stranger, but does not do so in
relation to a child or woman subjected to violence at home, it could be determined
that the State has withheld protection from those citizens. The public/private di-
chotomy is never more pronounced than in these types of cases and is often reflected
in the level of protection available to such individuals.

2. Assessing the well-founded nature of the fear

The understanding of the term ‘persecution’ is fundamental to an accurate de-
termination of a particular case, especially in relation to age and gender-specific
claims. One issue that can become an obstacle to a child’s claim to refugee status
is how to make an accurate assessment of the well-foundedness of the fear of perse-
cution. Where certain forms of persecution are explicitly identified, such as sexual
abuse, female genital mutilation, or forcible marriage, an assessment of the nature
of the persecution will be less controversial. In these cases, it is possible to indi-
cate particular human rights provisions in support of the claim. It becomes more
difficult when an asserted form of persecution by a child would not amount to
persecution in the eyes of an adult. As Bhabha and Young note: ‘Actions which
when directed at adults might be considered mere harassment or interference,
could amount to persecution when applied to children.”*® They illustrate this as
follows:

Aggressive police questioning, handcuffing, slapping or rough handling that
may not constitute ‘serious harm’ for an adult, for example, may produce
lasting damage, physical or psychological trauma in a child that amounts to
persecution, particularly if the child is young or physically frail.”

For the elderly, their frailty or lack of mobility could also make threats rise to the
level of persecution compared to more active persons, as they would be less able to
avoid them or to escape. Certain legitimate forms of punishment for adults might
amount to persecution for either children or elderly persons. Cumulative forms of
discrimination against the elderly, including exclusion from social and economic
life, could rise to the level of persecution in particular cases.”®

96 Bhabha and Young, above n. 20, p. 104. 97 Ibid.
98 These considerations could also apply to the disabled.
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3. Avoiding persecution

Some gender-related cases, particularly those based on sexual orientation, have
raised the issue of the degree to which one could be required to suppress one’s opin-
ions or activities in order to avoid persecution. This has been directly related to es-
tablishing the well-founded nature of the persecution, and also has implications
for possible internal relocation alternatives (see section II.A.5 below). In cases based
on political opinion or religion, it has been consistently held that one cannot be
expected to suppress one’s political opinion or religious beliefs in order to avoid
persecution.®® To suggest otherwise would be contrary to the true essence of inter-
national refugee protection. Nonetheless, a few cases concerning ‘sexual orienta-
tion’ have given rise to lengthy discussions on the extent to which a homosexual
can be expected to ‘discreetly’ or ‘safely practice his homosexuality’.!®® Although
the Refugee Review Tribunal in the Australian case of Applicant L.S.L.S. v. Minister for
Immigration and Multicultural Affairs recognized that it might be an infringement of
afundamental human right to be forced to suppress or conceal one’s sexuality,®! it
found that it is not as freely accepted that it would be an infringement if one were
required, for safety’s sake, simply not to proclaim that sexuality openly.'°? The ap-
peal to the Federal Court did not fully decide this question, confining its decision to
whether the applicant had a well-founded fear of persecution if he were to pursue
a homosexual lifestyle in Sri Lanka, disclosing his sexual orientation to the extent
reasonably necessary to identify and attract sexual partners and maintain any rela-
tionships established as a result.'®® Should a member of a social group be required
to be discreet about that membership in order to avoid persecution, while another
individual is not expected to repress their political or religious beliefs? Is this not
applying a different standard to cases argued on the grounds of political opinion
or religion to those argued under “particular social group’? A German judgment, in

99 See, UNHCR, ‘Guidelines on International Protection: “Internal Flight or Relocation Alterna-
tive” within the Context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol Relat-
ing to the Status of Refugees’, forthcoming, 2003 (hereinafter UNHCR, ‘Guidelines on Internal
Flight or Relocation Alternative’, forthcoming, 2003).

100 See Decision No.V95/03188, Refugee Review Tribunal, 12 Oct. 1995, appealed to Federal Court
of Australiaas Applicant L.S.L.S. v. Minister for Immigration and Multicultural Affairs, above n. 42, and
R. v. Secretary of State for the Home Department, ex parte Binbasi, [1989] Imm AR 595, High Court
(Queen’s Bench Division), 20 July 1989; cf. Decision No. IV/IE06244/81, Administrative Court
(Verwaltungsgericht) Wiesbaden, 26 April 1983 (refugee status on the basis of membership of a
particular social group of homosexuals in Iran).

101 Applicant L.S.L.S. v. Minister for Immigration and Multicultural Affairs, above n. 42. See also,
Toonen v. Australia, Human Rights Committee, Communication No. 488/1992, UN doc.
CCPR/C/50/D/488/1992, 4 April 1994, which held that laws prohibiting consensual homosex-
ual acts in private violate the right to private life under Art. 17 of the International Covenant
on Civil and Political Rights 1966, 999 UNTS 171.

102 Applicant L.S.L.S. v. Minister for Immigration and Multicultural Affairs, FCA, above n. 42, paras.
18-35.

103 Ibid., para. 24.
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contrast, ruled that the applicant should not have to refrain from homosexual ac-
tivity and live inconspicuously.'®* It found it to be as unacceptable to expect some-
one to avoid persecution by living a hidden homosexual life, as to suggest someone
deny and hide their religious beliefs or try to change their skin colour.

As stated earlier, human rights law can assist in the identification of forms of per-
secution, although it is not necessary in each and every case to identify a human
rights violation in order to establish a well-founded fear of persecution. Interna-
tional refugee law operates to assist persons in need of protection because of a well-
founded fear of being persecuted on one or more of the five grounds, and is thus
not limited to fear of a breach of one’s individual human rights. Whether or not it
is auniversal right publicly to display one’s sexuality is not the critical issue, as sug-
gested by the Australian case discussed above. Rather, international refugee law is
premised on the protection of individuals in fear of being persecuted for reasons of
their race, religion, nationality, membership of a particular social group, or polit-
ical opinion. Human rights law in the sense of the Australian case discussed above
has been used to narrow the protections available under the 1951 Convention and
highlights the danger of having to link a fear of being persecuted with a human
rights violation.

4, ‘Particular social group’ versus the other grounds

A stumbling block to earlier decisions by domestic courts has, to some extent, been
the failure of the refugee definition in Article 1A(2) of the 1951 Convention specif-
ically to identify ‘sex’ or ‘age’ as individual grounds of persecution. As has been
noted:

The drafters of the Convention failed singularly to reflect in words what has
long been a reality — that crimes with a basis in gender are as persecutory in
Convention terms as any other crimes when the harm inflicted is sufficiently
serious and when they are part of a carefully calculated effort to achieve a
political end.105

In applying the refugee definition to claims of gender-related persecution, creative
judicial reasoning has, therefore, necessarily been invoked. This is not to suggest
that the refugee definition has been distorted to ‘fit’ particular claims based on gen-
der within it. Rather, a proper interpretation of the definition was until recently
neither advanced nor accepted. Cases raising an age component have yet to benefit
fully from an age-sensitive analysis.

104 Case No. IV/IE06244/81, above n. 100.

105 E. Feller, Director, Department of International Protection, UNHCR, ‘Rape is a War Crime:
How to Support the Survivors: Lessons from Bosnia — Strategies for Kosovo’, presentation,
Vienna, 18-20 June 1999.
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Early decisions tended to view the gender-specific claims of women within the
‘particular social group’ ground, due, in large part, to the failure of decision makers
to recognize actions by women as political. Yet Heaven Crawley notes that ‘nowhere
are the effects of the public/private dichotomy on the understanding of women’s
experiences more evident... than with regard to the concept of “politics™’.1%¢
Subsequent judgments have found that gender-related persecution can be char-
acterized as racial, ethnic, religious, or political in nature, or a combination of
one or more of these grounds, although decision makers more consistently rely
on the ‘social group’ ground. Claimants often raise ‘political opinion’ or ‘religion’
as a valid ground, yet decisions rarely analyze them in depth. As important as the
‘fifth’ ground is to age- and gender-related claims, a full application of the refugee
definition requires a full and equal utilization of the other Convention grounds.
Why is it so difficult to recognize the acts of a woman in transgressing social cus-
toms as political?'®” Why are certain acts (for instance, acts contravening religious
dress codes) considered to be non-religious in a society where there is no separa-
tion between the State and religious institutions? Why are young girls who refuse
to undergo female genital mutilation not political dissidents, breaking one of the
fundamental customs of their society? Why has rape during ethnically motivated
armed conflict been seen as only criminal and not also racial in character21%8

The meaning of ‘political opinion’ has largely been defined to include ‘opinions
contrary to or critical of the policies of the government or ruling party’.'°® In com-
parison, Goodwin-Gill supports a broader definition of ‘any opinion on any mat-
ter in which the machinery of State, government, and policy may be engaged’.11°
Based on these definitions, young girls who refuse to be subjected to harmful
traditional practices, imposed on them by family, community, or village leaders,
would struggle to demonstrate that they were expressing a ‘political opinion’ of
dissent or opposition to the machinery of the State, government, and policy. Even
Goodwin-Gill’s broader definition requires that the ‘State, government, or policy’
be ‘engaged’ in order to see a particular opinion as ‘political’. Surely, the failure of
the State to engage to prevent harmful practices or to punish those engaging in
it should also be considered ‘political’, especially in the face of harmful practices
that violate fundamental human rights? Should not political opinion apply to any

106 Crawley, Refugees and Gender, above n. 7, p. 21.

107 See, e.g., statements made in Re M.N., Refugee Appeal No. 2039/93, above n. 36, in relation to
the first instance decision: “The Refugee Status Section did not even remotely come to grips
with this aspect [the political opinion and religion aspect] of the appellant’s case.”

108 UNHCR Vienna Regional Office, ‘Asylum-Seekers in Austria: An Analysis and Case Study of the
Legal Situation and Administrative Practice’, Feb. 1995, pp. 207-12. Reference is made to sev-
eral cases in which rape of civilian women by soldiers in armed conflict were not considered as
‘persecution’ within the meaning of the refugee definition, but criminal behaviour.

109 A. Grahl Madsen, The Status of Refugees in International Law (A. W. Sijthoff, Leyden, 1972), p. 220.

110 G. S. Goodwin-Gill, The Refugee in International Law (2nd edn, Clarendon, Oxford, 1996), p. 49.
See also Ward, above n. 75, which endorsed this definition.
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thought, opinion, action, or inaction that can be seen as questioning or opposing
the views of authority or society at large, whatever the type of authority in place?
The latter would include any form of authority that has the power to impose laws
or social rules, or to punish or to discriminate against those refusing to participate
in accepted social or cultural practices or rites, including tribal leaders, traditional
healers, and village chiefs. Jurisprudence in industrialized States often fails to see
such activities as political in nature due to its inherent bias towards Western polit-
ical structures, and has ignored the political apparatus in non-Western countries.
Rather, it would seem more correct when interpreting the term ‘political’ to look
to the context in which the human rights abuse or persecution took place. The def-
inition given to ‘political opinion’, as with the refugee definition as a whole, needs
to be individualized to take account of the situation in different countries of ori-
gin. This is especially important in countries where authority devolves to regional
or village levels.

Interestingly, some applications for refugee status on the grounds of sexual ori-
entation have been considered under ‘political opinion’, despite the fact that many
homosexuals do not consider their sexual orientation to bea political matter.' Is it
political to engage in homosexual acts or to adopt an overtly homosexual lifestyle?
The answer to this question will depend on whether the decision maker consid-
ers sexual orientation to be, on the one hand, an innate or immutable character-
istic or one so fundamental to a person’s identity that a claimant ought not be
compelled to change it,''? or, on the other hand, a choice. Relying on the latter, it
may well be ‘political’ to actively pursue a homosexual lifestyle. Conversely, rely-
ing on the former analysis, it would not be necessarily seen as a political gesture to
engage in sexual activity, but rather a natural aspect of being a human being. Of
course, a political opinion subversive to the laws and/or policies of the State may
be attributed to a homosexual on the basis of that person’s sexual orientation or
lifestyle.

There has been some recognition that refusing to wear the veil in some Islamic
societies where there is disproportionate punishment as a consequence amounts to
persecution for reasons of ‘religion’.!'® Similarly, laws that impose serious penal-
ties on homosexuality could be considered under the ‘religion’ ground, where these
laws are rooted in religious doctrine. Even in cases involving strict religious codes
to justify discriminatory and persecutory laws and action against certain groups,
courts and tribunals have not always readily categorized such policies or action
as religious in nature, but have preferred to rely on the ‘particular social group’
ground.

111 SeeDykonv. Canada(Minister for Employment and Immigration), Canadian Federal Court(Trial Divi-
sion), (1994) 87 FTR 98, Sept. 1994, quoted in ELENA, ‘Research Paper on Sexual Orientation’,
above n. 42, pp. 1-2.

112 See, Decision No. T-91-04459, Jorge Alberto Inaudi, CRDD, 4 April 1992.

113 See above n. 36.
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The social group ground has been the least developed of the five grounds, with
gender-related claims finally attempting to settle its true scope. There continue to
be, however, two different schools of thought as to how specifically defined the par-
ticular social group must be. For example, several jurisdictions have rejected that
women per se constitute a ‘particular social group’, largely out of fear of a flood of
such claims, yet overlooking the requirement that simply beinga woman would not
suffice to meet each element of the definition. Other supporters of this view have
argued that the ‘particular social group’ ground is not a ‘safety net’ for all forms
of persecution that do not fall within the other four grounds.''* The expansion of
the refugee definition from the one contained in UNHCR’s Statute,''> which omits
the social group ground altogether, to its later inclusion in the 1951 Convention
definition, could nevertheless be viewed as further evidence that at least part of the
intention of adding an additional ground was to secure protection for persons out-
side the four other grounds.

UNHCR, inits recent ‘Guidelines on International Protection’ on membership of
a particular social group, has stated that women can be a “particular social group’
for the purposes of the refugee definition. Using the large size of the group as a
means for refusing to recognize ‘women’ as a social group is rejected by UNHCR as
having ‘no basis in fact or reason, as the other grounds are not bound by this ques-
tion of size’.!® The Summary Conclusions from the San Remo expert roundtable
also reflect this analysis, stating: ‘It follows that sex can properly be within the am-
bit of the social group category, with women being a clear subset defined by in-
nate and immutable characteristics, and who are frequently treated differently to
men.'Y”

The same can be said in relation to age-related claims. It follows that ‘children’
or ‘the elderly’ as a whole could form a social group. Normally, given the factual
circumstances of a given case, the group will be narrower than this, such as ‘young
boysin Y society’. Unlike gender-related cases, theoretically, age-related cases could
challenge the ‘protected characteristics’ test,''® in so far as one’s age is neither

114 For an overview, see the paper by Aleinikoff, Part 4.1 of this book.

115 Statute of the Office of the High Commissioner for Refugees 1950, A/RES/428 (V), 14 Dec. 1950,
para. 6(ii).

116 See UNHCR’s ‘Guidelines on International Protection: “Membership of a Particular Social
Group” within the Context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol
Relating to the Status of Refugees’, UN doc. HCR/GIP/02/02, 7 May 2002 (hereinafter UNHCR,
‘Guidelines on Membership of a Particular Social Group’, 2002), paras. 18 and 19; as well as
UNHCR, ‘Guidelines on Gender-Related Persecution’, 2002, above n. 4, para. 31.

117 ‘Summary Conclusions on Gender-Related Persecution’, above n. 55, para. 5.

118 This is one legal interpretative approach used to define ‘particular social group’ by examining
whether a group is united by an immutable characteristic or by a characteristic that is so fun-
damental to human dignity that a person should not be compelled to forsake it. Sex would be
considered as an immutable characteristic. See, UNHCR, ‘Guidelines on Membership of a Par-
ticular Social Group’, 2002, above n. 116, para. 6. See also, Ward, above n. 75; and the paper by
Aleinikoff, Part 4.1 of this book.
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‘innate nor immutable’ due to continuous change over time. However, the fact that
a particular individual is unable to change his or her own age, except with the pas-
sage of time, should surely identify ‘age’ as, at least, an immutable characteristic.
The ‘social perception’ approach!'® would seem to avoid such dilemmas, as in most
situations children are seen as a particular social group by the society in which they
live. In contrast, ‘sexual orientation’ cases relying on the ‘particular social group’
ground could face difficulty under the ‘social perception’ approach where the in-
dividual’s sexuality is hidden from public view or where he or she has not acted to
alert the authorities or others to it, even where discriminatory laws carry harsh or
excessive penalties. Many jurisdictions accept that an individual’s sexuality is im-
mutable, or at least so fundamental to identity that he or she ought not to be com-
pelled to forsake it, for the purposes of the ‘protected characteristics’ approach.'?°

The paper in this book by T. Alexander Aleinikoff further concludes that ‘an ap-
plicant need not demonstrate that every member of a group is at risk of persecution
in order to establish that a particular social group exists’.'?! This is the only cor-
rect interpretation and has been accepted in many jurisdictions, including recent
statements by Gleeson CJ of the Australian High Court in Khawar:2?

Women in any society are a distinct and recognisable group; and their
distinctive attributes and characteristics exist independently of the manner
in which they are treated, either by males or by governments. Neither the
conduct of those who perpetrate domestic violence, or of those who withhold
the protection of the law from victims of domestic violence, identifies women
as a group. Women would still constitute a social group if such violence were
to disappear entirely.!?3

5. Internal flight possibilities

When a State is directly involved in acts of persecution, through its officials, the
question of a possible internal flight or relocation alternative to the claimant is
‘presumed’ not to be relevant.'?* This is a correct presumption. It is not required
that the asylum seeker prove that he or she will be persecuted throughout the

119 This is an approach which considers whether or not a group shares a common characteristic
which makes them a cognizable group or sets them apart from society at large.

120 See ELENA, ‘Research Paper on Sexual Orientation’, above n. 42.

121 See the paper by Aleinikoff, Part 4.1 of this book.

122 Khawar case, above n. 34, para. 33. 123 Ibid., para. 35.

124 Global Consultations, ‘Summary Conclusions on Internal Protection/Relocation/Flight
Alternative’, San Remo expert roundtable, 6-8 Sept. 2001, para. 2. See also, the paper by
J. C. Hathaway and M. Foster in Part 6.1 of this book; UNHCR, ‘Position Paper: Relocating
Internally as a Reasonable Alternative to Seeking Asylum — The So-Called “Internal Flight
Alternative” or “Relocation Principle™, Geneva, Feb. 1999, see Annex, paras. 1-3; cf. UNHCR,
‘Guidelines on Internal Flight or Relocation Alternative’ (forthcoming, 2003), above n. 99.
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country.'?> However, this standard has not yet been extended to non-State actor
cases. The Summary Conclusions from the expert roundtable in San Remo state
that ‘[w]here the risk of being persecuted emanates from a non-State actor,
IPA/IRA/IFA [internal protection/relocation/flight alternative] may more often be
arelevant consideration’,'?® even though an individual may have suffered persecu-
tion and may already have proved as part of the claim that the State is unable or
unwilling to provide effective protection against further harm. Thus, if we accept
that, in cases where the State is the direct agent of persecution, it is in control of
its agents, can we not also assume that, if the State is unable or unwilling to pro-
tect the claimant in the place of the original persecution, it would also be unable or
unwilling to protect the claimant in another part of the territory? The fact that we
judge non-State actor cases, which are most often raised in age- and gender-related
claims, against a different standard from those cases of persecution by the State,
is to discriminate indirectly against women and children. Thus, the presumption
should work in favour of all types of case, rebuttable by evidence of the fact that the
claimant could have relocated, and could in the future relocate, elsewhere.

Where an assessment of a possible internal alternative is considered relevant to
a particular case, the next step is to consider whether it would be ‘reasonable’ to
require the claimant to return there, according to UNHCR and a large number of
jurisdictions.'?” J. C. Hathaway and M. Foster in their paper in this book analyze the
availability of a place of internal relocation in the context of the extent to which an
individual would be protected in that place. Protection in this sense is predicated on
respect for human rights. The ‘reasonableness’ approach similarly analyzes respect
for international human rights law, but in addition places specific emphasis on the
particular situation of the individual. Both these approaches require an analysis of
the potentially differential impact of return on different groups (women vis-a-vis
men, as well as children vis-a-vis adults, and elderly vis-a-vis able-bodied adults),
although the ‘reasonableness’ approach more readily points to age and gender in-
clusiveness. As has been stated elsewhere in the text, international human rights
law is an important guiding tenet of international refugee law, although refugee
law is not restricted to such an analysis.

Unaccompanied or single women may face particular hardshipsin areas of poten-
tial return, including perhaps community ostracism, isolation, or severe discrim-
ination. It may not even be possible in some countries for unmarried women to
live alone.'?® Hathaway and Foster note that ‘cases involving child applicants have

125 UNHCR, Handbook, above n. 71, para. 91.

126 Summary Conclusions on IPA/IRA/IFA, above n. 124, para. 2.

127 E.g. Australia, Austria, Canada, Germany (in some cases), Sweden, the UK, and the USA.

128 See, Haj Ahmed, French CRR, above n. 36; Gonzales-Cambana v. Canada (Minister of Citizenship and
Immigration), Federal Court of Canada (Trial Division), Decision No. IMM-933-96, 1997, also
cited in the paper by Hathaway and Foster, Part 6.1 of this book.
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stressed the importance of access to education and basic economic subsistence’.'?°
The Canadian case of Elmi helpfully stated:

What is merely inconvenient for an adult might constitute ‘undue hardship’
for a child, particularly the absence of any friend or relation. Moreover, in the
case of a child whose education has already been disrupted by war, and who
would arrive in [the internal relocation area] without any money, there arises
the question not simply of ‘suitable employment’ but of a livelihood at all.13¢

The impact of internal relocation on unaccompanied or separated children should
only ever be considered in exceptional circumstances. For accompanied children, it
may be alegitimate issue depending on the full circumstances of the case, although
a detailed analysis of the impact of return on persecuted children would need to
be carefully weighed. A child may believe that he or she has reached safety in the
country of asylum. To return a child to the country of origin may induce devastat-
ing psychological effects. Depending on the age of a child, he or she may not under-
stand the concept of distance and may believe that ‘anywhere’ within the country
is dangerous.

The particular vulnerabilities of older persons have also been considered in a
number of cases, albeit with mixed results.'*! The cases have taken into account
level of education and literacy, family links, language abilities, and disability in as-
sessing ‘reasonableness’ or ‘undue hardship’. As with children, what might be dif-
ficult or cumbersome for an able-bodied adult might amount to undue hardship
for an older person.

B. Exclusion

As stated above, there has been progress in relation to recognizing rape,
sexual slavery, and other forms of sexual violence as war crimes or crimes against
humanity under the International Criminal Tribunals of the former Yugoslavia
and Rwanda and the Statute of the International Criminal Court. Such violations
should, therefore, be considered similarly in terms of excludable crimes. In the con-
text of armed conflict, they would fall under Article 1F(a), or in other situations as
serious, non-political crimes under Article 1F(b).

The exclusion clauses raise, in particular, age-related questions. The case of child
soldiers is a typical example where complex factual and legal issues come into play.

129 Hathaway and M. Foster, Part 6.1 of this book, referring to the German Federal Constitutional
Court, Decision of 24 March 1997, 2 BVR 1024/95, NVwZ 97, 65.

130 Elmi v. Canada (Minister of Citizenship and Immigration), Federal Court of Canada (Trial Division),
Decision No. IMM-580-98, 12 March 1999, para. 13. See also Hathaway and Foster, Part 6.1 of
this book.

131 See Hathaway and Foster, ibid.
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The Graca Machel study on the Impact of Armed Conflict on Children'3? brought to
light the situation facing child soldiers in many armed conflict situations through-
out the world. Its sequel, released in 2001, dedicates a chapter to child soldiers.'3?
Moreover, international human rights safeguards have been put in place to pro-
tect children from being involved in hostilities or forcibly conscripted into armed
forces. Articles 1 and 2 of the CRC Optional Protocol on the Involvement of Children
in Armed Conflict 2000 provide that persons under eighteen years should not take
part in direct hostilities and that States should take all feasible measures to ensure
that children under eighteen are not compulsorily recruited. Article 8 of the Statute
of the International Criminal Court lists ‘conscripting children under the age of fif-
teenyears’ asa war crime. These are important defining parameters, which indicate
that in most cases, children who have committed serious crimes during the course
of armed conflict are not only perpetrators of those crimes, but are equally the vic-
tims of abuse. Geoff Gilbert warns in his paper in this book that ‘States should
not contribute to the traumatization of the child by washing their hands of them
through the process of exclusion from refugee status’.!3*

Article 40 of the CRC provides that States shall establish a minimum age for crim-
inal responsibility. This can vary from ten to fifteen years, and can result in unequal
treatment of children seeking asylum in different jurisdictions. Where there are
discrepancies in age limits, it is not clear whether the applicable age of criminal
responsibility is that in the child’s home State, or that in the country of asylum.
Caution would indicate that the higher age of the two should be applied, although
this would also lead to inconsistent decision-making within and between jurisdic-
tions. Where a child otherwise fulfilling the refugee definition is below the age of
criminal responsibility, they cannot be excluded from refugee status. For those chil-
dren who have reached that age, one must determine if they possessed the mental
capacity at the time of the commission of the crime.

In determining mens rea, consideration ought to be given to a wide range of fac-
tors. These include the age of the claimant at the time of becoming involved with
the armed group (the younger the age, the lesser the responsibility), his or her rea-
sons for joining thearmed group (was it voluntary or coerced or in defence of oneself
or others?), the consequences of a refusal to join, the length of time as a member,
the forced use of drugs, alcohol, or medication, promotion within the ranks due
to actions undertaken, the level of education and understanding of the events in
question, and the trauma, abuse, or ill-treatment suffered by the child as a result
of his or her participation. Children become soldiers in a variety of ways, through

132 Report of G. Machel, Expert of the Secretary-General of the United Nations, Impact of Armed
Conflict on Children, United Nations and UNICEF, 1996, available on http://www.unicef.org/
graca/.

133 G. Machel, The Impact of War on Children (Hurst & Co., London, 2001).

134 See the paper by G. Gilbert, ‘Current issues in the application of the exclusion clauses’, in Part
7.1 of this book.
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conscription, pressure, kidnapping, as a way to protect their families, '3 or as a way
to support their families economically. Child soldiers are used for forced sexual ser-
vices, as combatants, messengers, porters, or cooks.'*¢ The application of the ex-
clusion clauses to children is a complex and sensitive process. Michael S. Gallagher
argues that, as child soldiers can be seen as victims of war crimes, Article 39 of the
CRC comes into play, requiring ‘recovery and reintegration’ to be the ‘only permis-
sible governmental goal for such children’.!> UNHCR states that, where a child is
below the minimum age, he or she cannot be considered by the State concerned as
having committed an excludable offence.’*® Children should be given the benefit
of the doubt in all cases, and clear and convincing evidence is needed to show why
a particular child should be excluded. The principle of the ‘best interests’ of the
child should be taken into account, in relation to both exclusion and post-exclusion
action.

Increasingly, women are becoming publicly active in politics and may be directly
involved in excludable acts. Depending on the position of women (including their
rights and status) in the society concerned, however, it may be particularly neces-
sary to take into account issues of duress and intimidation. As has been outlined
above in relation to children, women may not only participate in a violent action
for instance, they may also be the victim, being subjected to rape and other forms
of sexual slavery and forced labour. Men may also be forced into participating in
excludable acts, by threats to their family members or by threats of death to them-
selves. Most importantly, decision makers should not make assumptions about
culpability on the basis of the individual’s ethnic origin, race, religion, political
opinion, social group, age, or sex. Clear and credible evidence must be forthcom-
ing in all cases.

C. Cessation

While much has been written about the application and interpretation of
Article 1A(2) of the 1951 Convention in a gender sensitive manner (and less about
age), little has been written in relation to the cessation clauses, Article 1C. The ‘com-
pelling reasons’ exception to Article 1C(5) and (6), in particular, needs to importage
and gender sensitive analyses. As the UNHCR Handbook notes, the exception sub-
clauses ‘deal with the special situation where a person may have been subjected to
very serious persecution in the past and will not therefore cease to be a refugee, even

135 Machel, above n. 133, pp. 8-9. 136 Ibid.,p.7.

137 M. S. Gallagher, ‘Soldier Bad Boy: Child Soldiers, Culture and Bars to Asylum’, 13 International
Journal of Refugee Law, 2001, p. 310, at p. 333.

138 UNHCR’s ‘Guidelines on International Protection: Application of the Exclusion Clauses:
Article 1F of the 1951 Convention Relating to the Status of Refugees’, forthcoming, 2003.
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if fundamental changes have occurred in the country of origin’.*3° Given the poten-
tially serious consequences of return, the general cessation clauses are necessarily
personalized. To import age and gender considerations into the cessation excep-
tion, it is important to understand the nature of the persecution suffered and the
gravity of its effects on each individual. The psychological effects of rape and sex-
ual violence on women assume, in many cases, that return may never be possible,
particularly if the family or society of origin is likely to ostracize or otherwise vic-
timize the refugee. In such cases, ‘return involves much more than physical aspects
of return’.14°

AUNHCR study in Bosnia and Herzegovina offers an analysis of return prospects
of minority women, including victims of sexual violence and torture. While the
study does not deal specifically with the cessation clauses, many of its ideas can be
imported into such an analysis. The study concluded that:

ex-camp or prison detainees, survivors or witnesses of violence against family
members, including sexual violence, as well as severely traumatised persons,
should be offered protection and alternative durable solutions [to return
home]. It is presumed that such persons have suffered grave persecution,
including at the hands of elements of the local population, and cannot
reasonably be expected to return.'*!

For victims of sexual violence, ‘fundamental change’ in the country of origin
would necessarily include police and judicial measures to ensure the swift arrest
and prosecution of alleged perpetrators of such violence. It should also necessarily
require appropriate medical and psychosocial help. The effect on the principal vic-
tim is not the only consideration in relation to the ‘compelling reasons’ exception.
The impact of return on other family members, including spouses and children,
needs to be carefully weighed. A child or spouse may have been a witness to the vi-
olence, and return could invoke serious psychological damage. Fear of community
ostracism or victimization, including physical abuse and attacks, can be very real,
especially for victims of sexual violence returning to very traditional communities.
This level of social ostracism also affects other members of the family.

For recognized child refugees who have suffered severe persecution, there would
be very few situations where cessation would apply. It could be said that a trauma-
tized child will always fall under the ‘compelling reasons’ exception. Sometimes
children appear to survive trauma better than adults. This is not always true, and
close medical and psychological advice should be sought. The ability of children
to suppress violent memories is in many cases the direct result of the trauma they
have suffered. The fact that a child has spent a long time in a host country must

139 UNHCR, Handbook, above n. 71, para. 136.

140 See, UNHCR and UNHCHR, ‘Daunting Prospects— Minority Women: Obstacles to their Return
and Integration’, Sarajevo, Bosnia and Herzegovina, April 2000, p. 16.

141 Ibid.
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work in the child’s favour. Uprooting children can be very disruptive, even under
the most peaceful and voluntary conditions. Returning children to the scenes of vi-
olent crimes can have untold psychological damage on them.

II1. Age and gender in asylum procedures

The age and gender sensitive implementation of asylum procedures
should not only address questions of access to the determination procedure. It
ought to provide separate interviews for female asylum seekers, as well as an ‘open
and reassuring environment’ so as to establish trust between the interviewer and
the claimant and to ‘help the full disclosure of sometimes sensitive and personal
information’.’*? The often male-oriented nature of questioning can mean that
women who have been involved in indirect political activity or to whom political
opinion has been attributed do not always disclose their full story. As UNHCR’s
‘Guidelines on Gender-Related Persecution’ have noted, ‘[flemale claimants may
also fail to relate questions about “torture” to the types of harm which they fear
(such as rape, sexual abuse, female genital mutilation, “honour killings”, forced
marriage, etc.)’.'*? These are among the range of procedural safeguards that need to
be putin place to ensure thatall claimants have equal access to a determination pro-
cedure. Failing to provide all adult members of a family with separate interviews
can later place the refugee family in a precarious situation.

Provision of separate interviews can affect not only initial inclusion decisions but
alsosubsequentdecisions on cessation of refugee status due to fundamental change
in the country of origin. For example, a husband establishes that he was actively
involved in political activities and risked persecution in his country of origin. As
a result, he is granted refugee status. After a declaration of general cessation has
been made on the basis of ceased circumstances under Article 1C(5), he may have
no right to remain in the country of asylum. His wife in contrast who was sexually
assaulted and persecuted on the basis of her ethnicity never applied for asylum. Had
she applied for asylum initially, she might have been able to establish ‘compelling
reasons’ arising out of past persecution in order to be exempted from the applica-
tion of general cessation.'** The fact that her claim was not detected at the time and
can now not be invoked successfully in its own right in relation to cessation shows a
fundamental error in the asylum system. Where such errors occur, the appropriate
solution would be to allow a full hearing of the asylum application of the individual
who was initially not heard, although this is not ideal. The victim may no longer be
able to establish that she is at risk of future persecution, even though she may have

142 UNHCR, ‘Guidelines on Gender-Related Persecution’, above n. 4, para. 36(iv).

143 Ibid., para. 36(vii).

144 Mehmet Brahimi v. Immigration Appeal Tribunal and Secretary of State for the Home Department, High
Court of Justice (Queen’s Bench Division), Case No. CO/2238/2001.
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compelling reasons arising out of past persecution to avoid cessation of status had
it been so granted in the first place. Therefore, any subsequent hearings ought to
take into account her status at the time of flight in order to give effect to the inten-
tion of international refugee law and to compensate for the serious administrative
error.

Similarly, the claims of children and the elderly necessitate special care and at-
tention. There is an extra burden on States to take all appropriate measures to en-
sure that a child seeking asylum receives appropriate protection and humanitarian
assistance.'* This would include at a minimum:

e Unaccompanied and separated children seeking asylum should not be re-
fused access to the territory.!46

e Due to their vulnerability, applications by children for refugee status
should be given priority and every effort should be made to reach a deci-
sion promptly and fairly. Appeals should be processed fairly and expedi-
tiously.

* Unaccompanied asylum-seeking children should be represented by an
adult familiar with the child’s background and have access to legal
representation.'¥”

e Interviews should be conducted by specially qualified and trained person-
nel.

As UNHCR has noted:

Particular regard should be given to circumstances such as the child’s stage of
development, his/her possibly limited knowledge of conditions in the
country of origin, and their significance to the legal concept of refugee status,
as well as his/her special vulnerability. Children may manifest their fears in
ways different from adults.!4®

The manner in which a child’s rights may be violated may be different from those
of adults.'*® In particular, the claims of children have suffered from:

scepticism about the reliability of child testimony, deference to local
traditions implemented by non-state actors and considered oppressive by the
asylum seeker, [and] narrow construal of the ‘membership of a particular
social group’ to exclude broad demographic characteristics such as age.'>°

145 CRC, Art. 22.

146 UNHCR, ‘Guidelines on Unaccompanied Children Seeking Asylum’, 1997, above n. 69, Exec-
utive Summary.

147 Ibid.,Part 8: Procedures. See also, UNHCR, ‘Reception of Asylum-Seekers, Including Standards
of Treatment, in the Context of Individual Asylum Systems’, UN doc. EC/GC/01/12, 4 Sept.
2001, Annex.

148 UNHCR, ‘Guidelines on Unaccompanied Children Seeking Asylum’, 1997, above n. 69,
para. 8.6.

149 1bid., para. 8.7. 150 Bhabha and Young, above n. 20, p. 98.
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Instead, an awareness of cultural differences in children’s behaviour is sometimes
critical to an accurate assessment of the case. Children from different backgrounds
interact differently with persons in positions of authority. For instance, in some cul-
tures itis normal for children not tolook adults in the eye, but in other cultures this
can be interpreted as lying.'5!

Older persons may be acutely traumatized by the refugee flight experience, espe-
cially where they are without family members, or where they have never been out-
side their country of origin. They may not be able to articulate their claims due to
alack of education, disorientation, or memory loss. As with other asylum seekers,
they should be given advice in a manner and language they understand.

IV. Conclusion

The application of normative rules to individual circumstances in a non-
discriminatory way is an essential ingredient of full and inclusive refugee status de-
termination. This requires an assessment of the intentions of the law (in the case
of Article 1A(2), to protect persons from persecution) and the differential impact a
particular approach can have on different individuals. Taking the ‘adult male’ as
the standard distorts the nature, not only of the claims of some women and chil-
dren, but also of those of men who do not conform to male stereotypes. It is impor-
tant to recognize that our different backgrounds colour our understandings and
interpretations of law. Applying age- and gender-sensitive analyses to law means
identifying the individual nature of the inquiry.

Focusing on the individuality of claims should lead to a non-discriminatory ap-
proach, and ensure that individuals are not discriminated against on the basis of
race, colour, sex, language, religion, national or social origin, property or birth, or
other status. Making generalizations about different groups is not always helpful
and can overlook important differences. Although international law is intended to
govern relations between States, human rights law (and refugee law) have at their
centre the rights of individuals. Thus, the failure of a State to fulfil its obligations
can result in a breach of an individual’s rights, as well as a breach of human rights
(and refugee) law. A State’s failure in this regard includes unwillingness or inabil-
ity to protect. Thus a State not only has an obligation under international human
rights (and refugee) law to refrain from directly breaching its provisions, it must
equally take measures to protect individuals from breaches by other individuals.
Forms of persecution perpetrated by State and non-State actors are, therefore, valid.

On this basis, it is conceivable that the failure of a State to protect an individual
from persecution by a non-State actor could amount to a human rights violation by

151 Directorate of Immigration, Finland, ‘Guidelines for Interviewing (Separated) Minors’, above
n. 68.
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that State. Human rights law in this respect contributes in some cases to a clearer
identification of particular forms of persecution, although the 1951 Convention
does not require that a human rights violation be acknowledged in order to es-
tablish ‘persecution’. Importantly, the protections available under international
refugee law should not be narrowed by strict alignment with international human
rights law, especially in light of existing preconceptions and interpretations of law
that do not always recognize age and gender dimensions, as well as the fact that not
all forms of persecution have yet been codified in international human rights law.

To adopt and implement age- and gender-sensitive interpretations of the 1951
Convention is also to recognize the inherent bias in legal formulation — the fact
that ‘sex’, ‘sexual orientation’, or ‘age’ were omitted from the refugee definition re-
sulted from the lack of understanding of the fact that individuals may suffer differ-
ent forms of persecution, for different reasons, including age- and gender-related
ones. It is also a reflection of inequalities in society at the time of drafting the 1951
Convention, which continue to influence its interpretation and application. Age-
and gender-inclusive approaches are not only critical for an accurate interpretation
and application of Article 1A(2). The exclusion and cessation clauses and all other
aspects of the 1951 Convention should equally benefit from such analyses. As stated
above, the underlying objective of applying age- and gender-sensitive approaches is
to give true effect to the individualized nature of refugee status determination.



1.3  Declaration of States Parties to the 1951 Convention
and/or its 1967 Protocol Relating to the Status of
Refugees

Ministerial Meeting of States Parties, Geneva, Switzerland,
12-13 December 20011

(on INTERNATIONAL PROTECTION

Preamble

We, representatives of States Parties to the 1951 Convention relating to the
Status of Refugees and/or its 1967 Protocol, assembled in the first meeting of States
Parties in Geneva on 12 and 13 December 2001 at the invitation of the Government
of Switzerland and the United Nations High Commissioner for Refugees (UNHCR),

1. Cognizantof the fact that the year 2001 marks the 50th anniversary of the 1951
Geneva Convention relating to the Status of Refugees,

2.Recognizing the enduring importance of the 1951 Convention, as the primary
refugee protection instrument which, as amended by its 1967 Protocol, sets out
rights, including human rights, and minimum standards of treatment that apply
to persons falling within its scope,

3. Recognizing the importance of other human rights and regional refugee pro-
tection instruments, including the 1969 Organization of African Unity (OAU) Con-
vention governing the Specific Aspects of the Refugee Problem in Africa and the
1984 Cartagena Declaration, and recognizing also the importance of the common
European asylum system developed since the 1999 Tampere European Council
Conclusions, as well as the Programme of Action of the 1996 Regional Conference to
Address the Problems of Refugees, Displaced Persons, Other Forms of Involuntary
Displacement and Returnees in the Countries of the Commonwealth of Indepen-
dent States and Relevant Neighbouring States,

4. Acknowledging the continuing relevance and resilience of this international
regime of rights and principles, including atits core the principle of non-refoulement,
whose applicability is embedded in customary international law,

1 Editorial note: The Declaration is alsoavailable as UN doc. HCR/MMSP/2001/09, 16 Jan. 2002.
The Declaration was welcomed by the UN General Assembly in resolutionA/RES/57/187, para. 4,
adopted on 18 Dec. 2001.
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5. Commending the positive and constructive role played by refugee-hosting
countries and recognizing at the same time the heavy burden borne by some, par-
ticularly developing countries and countries with economies in transition, as well
as the protracted nature of many refugee situations and the absence of timely and
safe solutions,

6. Taking note of complex features of the evolving environment in which refugee
protection has to be provided, including the nature of armed conflict, ongoing
violations of human rights and international humanitarian law, current patterns
of displacement, mixed population flows, the high costs of hosting large numbers
of refugees and asylum-seekers and of maintaining asylum systems, the growth of
associated trafficking and smuggling of persons, the problems of safeguarding asy-
lum systems against abuse and of excluding and returning those not entitled to or
inneed of international protection, as well as thelack of resolution of long-standing
refugee situations,

7. Reaffirming that the 1951 Convention, asamended by the 1967 Protocol, has a
central placein the international refugee protection regime, and believing also that
thisregime should be developed further, as appropriate, in a way that complements
and strengthens the 1951 Convention and its Protocol,

8. Stressing that respect by States for their protection responsibilities towards
refugees is strengthened by international solidarity involving all members of the
international community and that the refugee protection regime is enhanced
through committed international cooperation in a spirit of solidarity and effective
responsibility and burden-sharing among all States,

Operative paragraphs

1. Solemnly reaffirm our commitment to implement our obligations
under the 1951 Convention and/or its 1967 Protocol fully and effectively in accor-
dance with the object and purpose of these instruments;

2. Reaffirm our continued commitment, in recognition of the social and human-
itarian nature of the problem of refugees, to upholding the values and principles
embodied in these instruments, which are consistent with Article 14 of the Uni-
versal Declaration of Human Rights, and which require respect for the rights and
freedoms of refugees, international cooperation to resolve their plight, and action
to address the causes of refugee movements, as well as to prevent them, inter alia,
through the promotion of peace, stability and dialogue, from becoming a source of
tension between States;

3.Recognize the importance of promoting universal adherence to the 1951 Con-
vention and/or its 1967 Protocol, while acknowledging that there are countries of
asylum which have not yet acceded to these instruments and which do continue
generously to host large numbers of refugees;
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4.Encourageall States that have not yet done so to accede to the 1951 Convention
and/or its 1967 Protocol, as far as possible without reservation;

5. Also encourage States Parties maintaining the geographical limitation or other
reservations to consider withdrawing them;

6. Call upon all States, consistent with applicable international standards, to take
or continue to take measures to strengthen asylum and render protection more
effective including through the adoption and implementation of national refugee
legislation and procedures for the determination of refugee status and for the treat-
ment of asylum-seekers and refugees, giving special attention to vulnerable groups
and individuals with special needs, including women, children and the elderly;

7.Call upon States to continue their efforts aimed at ensuring the integrity of the
asylum institution, inter alia, by means of carefully applying Articles 1F and 33(2)
of the 1951 Convention, in particular in light of new threats and challenges;

8. Reaffirm the fundamental importance of UNHCR as the multilateral institu-
tion with the mandate to provide international protection to refugees and to pro-
mote durable solutions, and recall our obligations as State Parties to cooperate with
UNHCR in the exercise of its functions;

9. Urge all States to consider ways that may be required to strengthen the im-
plementation of the 1951 Convention and/or its 1967 Protocol and to ensure closer
cooperation between States parties and UNHCR to facilitate UNHCR’s duty of su-
pervising the application of the provisions of these instruments;

10. Urge all States to respond promptly, predictably and adequately to funding
appeals issued by UNHCR so as to ensure that the needs of persons under the man-
date of the Office of the High Commissioner are fully met;

11. Recognize the valuable contributions made by many non-governmental or-
ganizations to the well-being of asylum-seekers and refugees in their reception,
counselling and care, in finding durable solutions based on full respect of refugees,
and in assisting States and UNHCR to maintain the integrity of the international
refugee protection regime, notably through advocacy, as well as public awareness
and information activities aimed at combating racism, racial discrimination, xeno-
phobia and related intolerance, and gaining public support for refugees;

12. Commit ourselves to providing, within the framework of international sol-
idarity and burden-sharing, better refugee protection through comprehensive
strategies, notably regionally and internationally, in order to build capacity, in par-
ticular in developing countries and countries with economies in transition, espe-
cially those which are hosting large-scale influxes or protracted refugee situations,
and to strengthening response mechanisms, so as to ensure that refugees have ac-
cess to safer and better conditions of stay and timely solutions to their problems;

13.Recognize that prevention is the best way to avoid refugee situations and em-
phasize that the ultimate goal of international protection is to achieve a durable so-
lution for refugees, consistent with the principle of non-refoulement, and commend
States that continue to facilitate these solutions, notably voluntary repatriation
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and, where appropriate and feasible, local integration and resettlement, while rec-
ognizing that voluntary repatriation in conditions of safety and dignity remains
the preferred solution for refugees;

14. Extend our gratitude to the Government and people of Switzerland for gen-
erously hosting the Ministerial Meeting of States Parties to the 1951 Convention
and/or its 1967 Protocol relating to the Status of Refugees.
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I Introduction

1. We have been asked by the Office of the United Nations High Commis-
sioner for Refugees (UNHCR) to examine the scope and content of the principle of
non-refoulement in international law. We have not been asked to address particular
cases or specific circumstances in which the principle has been in issue but rather to
comment on the interpretation and application of the principle in general. It goes
without saying that the interpretation and application of the principle in specific
cases will hinge on the facts involved. The present opinion is limited to a prelimi-
nary analysis of the matter.

2. Non-refoulement is a concept which prohibits States from returning a refugee or
asylum seeker to territories where there is arisk that his or herlife or freedom would
be threatened on account of race, religion, nationality, membership of a particular
social group, or political opinion.

3. The above description is no more than a summary indication of what the con-
ceptis aboutin relation to refugees. There are, in addition, other contexts in which



920 Non-refoulement (Article 33)

the concept is relevant, notably in the more general law relating to human rights
concerning the prohibition of torture or cruel, inhuman or degrading treatment or
punishment.

A. Contexts in which non-refoulement is relevant

4. The concept of non-refoulement is relevant in a number of contexts — prin-
cipally, but not exclusively, of a treaty nature. Its best known expression for present
purposesisin Article 33 of the 1951 Convention Relating to the Status of Refugees:!

1. No Contracting State shall expel or return (‘refouler’) a refugee in any
manner whatsoever to the frontiers of territories where his life or freedom
would be threatened on account of his race, religion, nationality,
membership of a particular social group or political opinion.

2. The benefit of the present provision may not, however, be claimed by a
refugee whom there are reasonable grounds for regarding as a danger to the
security of the country in which he is, or who, having been convicted by a
final judgment of a particularly serious crime, constitutes a danger to the
community of that country.

5. The principle also appears in varying forms in a number of later instruments:
(a) the 1966 Principles Concerning Treatment of Refugees, adopted by the Asian-
African Legal Consultative Committee,? Article ITI(3) of which provides:

No one seeking asylum in accordance with these Principles should, except for
overriding reasons of national security or safeguarding the populations, be
subjected to measures such as rejection at the frontier, return or expulsion

1 No. 2545, 189 UNTS 150 (hereinafter ‘1951 Convention’).

2 Reportofthe Eighth Session of the Asian-African Legal Consultative Committee held in Bangkok,
8-17 Aug. 1966, p. 335 (hereinafter ‘Asian-African Refugee Principles’). Art. ITI(1) of the as yet
unadopted Draft Consolidated Text of these principles revised at a meeting held in New Delhi on
26-27 Feb. 2001 provides as follows:

No one seeking asylum in accordance with these Principles shall be subjected to
measures such as rejection at the frontier, return or expulsion which would result in his
life or freedom being threatened on account of his race, religion, nationality, ethnic
origin, membership of a particular social group or political opinion.

The provision as outlined above may not however be claimed by a person when there
are reasonable grounds to believe the person’s presence is a danger to the national
security and public order of the country in which he is, or who, having been convicted
by a final judgment of a particularly serious crime, constitutes a danger to the
community of that country.

[Editorial note: These Principles were adopted by Resolution 40/3 on 24 June 2001, at a meeting
at which the Committee was also renamed the Asian-African Legal Consultative Organization.
The text of Article III was not changed.]
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which would result in compelling him to return to or remain in a territory if
there is a well-founded fear of persecution endangering his life, physical
integrity or liberty in that territory.

(b) the 1967 Declaration on Territorial Asylum adopted unanimously by the United
Nations General Assembly (UNGA) as Resolution 2132 (XXII), 14 December 1967,3
Article 3 of which provides:

1. No person referred to in article 1, paragraph 1 [seeking asylum from
persecution], shall be subjected to measures such as rejection at the frontier
or, if he has already entered the territory in which he seeks asylum, expulsion
or compulsory return to any State where he may be subjected to persecution.

2. Exception may be made to the foregoing principle only for overriding
reasons of national security or in order to safeguard the population, as in the
case of a mass influx of persons.

3. Should a State decide in any case that exception to the principle stated in
paragraph 1 of this article would be justified, it shall consider the possibility
of granting the person concerned, under such conditions as it may deem
appropriate, an opportunity, whether by way of provisional asylum or
otherwise, of going to another State.

(c) the 1969 Organization of Africa Unity (OAU) Convention Governing the Specific
Aspects of Refugee Problems in Africa,* Article II(3) of which provides:

No person shall be subjected by a Member State to measures such as rejection
at the frontier, return or expulsion, which would compel him to return to or
remain in a territory where his life, physical integrity or liberty would be
threatened for the reasons set out in Article I, paragraphs 1 and 2 [concerning
persecution for reasons of race, religion, nationality, membership of a
particular social group or political opinion, or who is compelled to leave his
country of origin or place of habitual residence in order to seek refuge from
external aggression, occupation, foreign domination or events seriously
disturbing public order].

(d) the 1969 American Convention on Human Rights,> Article 22(8) of which
provides:

In no case may an alien be deported or returned to a country, regardless of
whether or not it is his country of origin, if in that country his right to life or
personal freedom is in danger of being violated because of his race,
nationality, religion, social status, or political opinions.

3 A/RES/2132 (XXII) of 14 Dec. 1967.

4 1001 UNTS 45 (hereinafter ‘OAU Refugee Convention’).

5 American Convention on Human Rights or ‘Pact of San José, Costa Rica’, 1969, Organization of
American States (OAS) Treaty Series No. 35,9 ILM 673.
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(e) the 1984 Cartagena Declaration,® Section ITI, paragraph 5 of which reiterates:

the importance and meaning of the principle of non-refoulement (including the
prohibition of rejection at the frontier) as a corner-stone of the international
protection of refugees. This principle is imperative in regard to refugees and
in the present state of international law should be acknowledged and
observed as a rule of jus cogens.

6. The principle of non-refoulement is also applied as a component part of the pro-
hibition on torture or cruel, inhuman or degrading treatment or punishment. For
example, Article 3 of the 1984 Convention Against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment’ provides:

1. No State Party shall expel, return (‘refouler’) or extradite a person to
another State where there are substantial grounds for believing that he
would be in danger of being subjected to torture.

2. For the purpose of determining whether there are such grounds, the
competent authorities shall take into account all relevant considerations
including, where applicable, the existence in the State concerned of a
consistent pattern of gross, flagrant or mass violations of human rights.

7. Likewise, Article 7 of the 1966 International Covenant on Civil and Political
Rights® provides that ‘[n]o one shall be subjected to torture or to cruel, inhuman
or degrading treatment or punishment’. This obligation has been construed by the
UN Human Rights Committee, in its General Comment No. 20 (1992), to include a
non-refoulement component as follows:

States parties must not expose individuals to the danger of torture or cruel,
inhuman or degrading treatment or punishment upon return to another
country by way of their extradition, expulsion or refoulement.’

8. The corresponding provision in Article 3 of the 1950 European Convention for
the Protection of Human Rights and Fundamental Freedoms'® has similarly been
interpreted by the European Court of Human Rights as imposing a prohibition on
non-refoulement.™

6 Cartagena Declaration on Refugees, embodying the Conclusions of the Colloquium on the In-
ternational Protection of Refugees in Central America, Mexico, and Panama held in Cartagena,
19-22 Nov. 1984. See, UNHCR, Collection of International Instruments and Other Legal Texts Concerning
Refugees and Displaced Persons (UNHCR, Geneva, 1995), vol. II, pp. 206-11 (hereinafter ‘Cartagena
Declaration’).

7 A/RES/39/46, 10 Dec. 1984 (hereinafter “Torture Convention’).

8 999 UNTS 171, 6 ILM (1967) 368 (hereinafter ICCPR’).

9 HRI/HEN/1/Rev.1, 28 July 1994, at para. 9.

10 European Treaty Series No. 5 (hereinafter ‘European Convention on Human Rights’).

11 See Soering v. United Kingdom (1989), series A, no. 161, 98 ILR 270, at para. 88; Cruz Varas v. Sweden
(1991), series A, no. 201; 108 ILR 283, at para. 69; Vilvarajah v. United Kingdom (1991), series A, no.
215; 108 ILR 321, at paras. 73—4 and 79-81; Chahal v. United Kingdom (1996), Reports of Judgments
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9. Non-refoulement also finds expression in standard-setting conventions con-
cerned with extradition. For example, Article 3(2) of the 1957 European Conven-
tion on Extradition precludes extradition ‘if the requested Party has substantial
grounds for believing that a request for extradition for an ordinary criminal offence
has been made for the purpose of prosecuting or punishing a person on account of
hisrace, religion, nationality or political opinion, or that that person’s position may
be prejudiced for any of these reasons’.'? Similarly, Article 4(5) of the 1981 Inter-
American Convention on Extradition precludes extradition when ‘it can be inferred
that persecution for reasons of race, religion or nationality is involved, or that the
position of the person sought may be prejudiced for any of these reasons’.!?

10. By reference to the 1951 Convention, the Torture Convention and the ICCPR,
169 States, representing the overwhelming majority of the international commu-
nity, are bound by some or other treaty commitment prohibiting refoulement. This
number increases when account is taken of other international instruments, in-
cluding instruments applicable at a regional level. A table showing participation
in the key international instruments that include a non-refoulement component ap-
pears as Annex 2.1 to this chapter.

B. The interest of UNHCR

11. The interest of UNHCR in non-refoulement arises from its special re-
sponsibility to provide for the international protection of refugees.

1. The establishment of UNHCR and its mandate

12.Some consideration of the emergence and structure of UNHCR is required in or-
der to appreciate the significance of a number of later developments in the mandate
of UNHCR that have a bearing on the question of non-refoulement.

13.1In 1946, the UN General Assembly established the International Refugee Or-
ganization (IRO) as a Specialized Agency of the United Nations of limited duration.
Having regard to the prospective termination of the mandate of the IRO and the
continuing concerns over refugees, the UNGA, by Resolution 319 (IV) of 3 Decem-
ber 1949, decided to establish a High Commissioner’s Office for Refugees ‘to dis-
charge the functions enumerated [in the Annex to the Resolution] and such other
functions as the General Assembly may from time to time confer upon it’.'# By Res-
olution 428 (V) of 14 December 1950, the UNGA adopted the Statute of the Office

and Decisions 1996-V; 108 ILR 385, at para. 75; Ahmed v. Austria (1997), Reports of Judgments and De-
cisions 1996-VI; 24 EHRR 278, at paras. 39-40; T.I. v. United Kingdom, Application No. 43844/98,
Decision as to Admissibility, 7 March 2000, [2000] INLR 211.

12 European Treaty Series No. 24. 13 OAS Treaty Series No. 60, p. 45.

14 A/RES/319(IV), 3 Dec. 1949, at para. 1.
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of the United Nations High Commissioner for Refugees.'> UNHCR was thus estab-
lished as a subsidiary organ of the UNGA pursuant to Article 22 of the UN Charter.

14. Paragraph 1 of the UNHCR Statute describes the functions of the UNHCR as
follows:

The United Nations High Commissioner for Refugees, acting under the
authority of the General Assembly, shall assume the function of providing
international protection, under the auspices of the United Nations, to
refugees who fall within the scope of the present Statute and of seeking
permanent solutions for the problem of refugees by assisting Governments
and, subject to the approval of the Governments concerned, private
organizations to facilitate the voluntary repatriation of such refugees, or
their assimilation within new national communities.

15. Paragraph 6 of the Statute identifies the competence of UNHCR ratione
personae as extending to any person

who is outside the country of his nationality, or if he has no nationality, the
country of his former habitual residence, because he has or had well-founded
fear of persecution by reason of his race, religion, nationality or political
opinion and is unable or, because of such fear, is unwilling to avail himself of
the protection of the government of the country of his nationality, or, if he
has no nationality, to return to the country of his former habitual residence.!®

16. Paragraph 7 of the Statute indicates exceptions to the competence of UNHCR
including any person in respect of whom

there are serious reasons for considering that he has committed a crime
covered by the provisions of treaties of extradition or a crime mentioned in
article VI of the London Charter of the International Military Tribunal or by
the provisions of article 14, paragraph 2, of the Universal Declaration of
Human Rights.'”

17. The function and competence of UNHCR is thus determined by reference to
the particular circumstances of the persons in need of international protection. It is
not determined by reference to the application of any treaty or other instrument or
rule of international law, by any temporal, geographic, or jurisdictional considera-
tion, by the agreement or acquiescence of any affected State, or by any other factor.'8

15 A/RES/428 (V), 14 Dec. 1950 (hereinafter ‘the Statute’). 16 UNHCR Statute, at para. 6B.

17 UNHCR Statute, at para. 7(d). Art. 6 of the London Charter refers to crimes against peace, war
crimes, and crimes against humanity. Art. 14(2) of the Universal Declaration of Human Rights
provides that the right to seek and enjoy asylum ‘may not be invoked in the case of prosecutions
genuinely arising from non-political crimes or from acts contrary to the purposes and principles
of the United Nations’.

18 The fundamental importance of the UNHCR Statute as a basis for the international protection
function of UNHCR, particularly in respect of States that had not acceded to the 1951 Conven-
tion or 1967 Protocol, was emphasized by the Executive Committee of the High Commissioner’s
Programme in Conclusion No. 4 (XXVIII) 1977.
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UNHCR’s mandate is to provide international protection inter alia to persons who
are outside their country of origin in consequence of a well-founded fear of perse-
cution and who come within the other requirements of paragraph 6B of the Statute
and are not otherwise excluded from UNHCR competence by the terms of para-
graph 7 of the Statute.

18. Paragraph 9 of the Statute provides that UNHCR ‘shall engage in such addi-
tional activities . .. as the General Assembly may determine’. The General Assembly
has over the past fifty years extended UNHCR’s competence to encompass all cate-
gories of persons in need of international protection who may not fall under the
Statute definition and has affirmed the breadth of the concept of ‘refugee’ for these
purposes. For example, initially through the notion of UNHCR’s good offices but
later on a more general basis, refugees fleeing from generalized situations of vio-
lence have been included within the competence of the UNHCR.'®

19. By 1992, a Working Group of the Executive Committee of the High Commis-
sioner’s Programme was able to describe UNHCR’s mandate in the following terms:

The evolution of UNHCR’s role over the last forty years has demonstrated
that the mandate is resilient enough to allow, or indeed require, adaptation
by UNHCR to new, unprecedented challenges through new approaches,
including in the areas of prevention and in-country protection. UNHCR’s
humanitarian expertise and experience has, in fact, been recognised by the
General Assembly as an appropriate basis for undertaking a range of activities
not normally viewed as being within the Office’s mandate. The Office should
continue to seek specific endorsement from the Secretary-General or General
Assembly where these activities involve a significant commitment of human,
financial and material resources.

The Working Group confirmed the widely recognised understanding that
UNHCR’s competence for refugees extends to persons forced to leave their
countries due to armed conflict, or serious and generalised disorder or
violence [even though] these persons may or may not fall within the terms of
the 1951 Convention relating to the Status of Refugees (1951 Convention) or
its 1967 Protocol. From the examination of the common needs of the various

19 See, for example, A/RES/1499 (XV), 5 Dec. 1960, which invited UN members to consult with
UNHCR ‘in respect of measures of assistance to groups of refugees who do not come within
the competence of the United Nations’; A/RES/1673 (XVI), 18 Dec. 1961, which requested the
High Commissioner ‘to pursue his activities on behalf of the refugees within his mandate or
those for whom he extends his good offices, and to continue to report to the Executive Com-
mittee of the High Commissioner’s Programme and to abide by directions which that Commit-
tee might give him in regard to situations concerning refugees’; A/RES/2039 (XX), 7 Dec. 1965,
which requested the High Commissioner ‘to pursue his efforts with a view to ensuring an ad-
equate international protection of refugees and to providing satisfactory permanent solutions
to the problems affecting the various groups of refugees within his competence’; A/RES/31/35,
30 Nov. 1976, endorsing ECOSOC Resolution 2011 (LXI) of 2 Aug. 1976, which commended
UNHCR for its efforts ‘on behalf of refugees and displaced persons, victims of man-made disas-
ters, requiring urgent humanitarian assistance’ and requested the High Commissioner to con-
tinue his activities for ‘alleviating the suffering of all those of concern to his Office’.
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groups for which the UNHCR is competent, it is clear that, with protection at
the core of UNHCR’s mandate, displacement, coupled with the need for
protection, is the basis of UNHCR’s competence for the groups. The character
of the displacement, together with the protection need[ed], must also
determine the content of UNHCR’s involvement.

The Working Group considered that the same reasoning held true for
persons displaced within their own country for refugee-like reasons. While
the Office does not have any general competence for this group of persons,
certain responsibilities may have to be assumed on their behalf, depending
on their protection and assistance needs. In this context, UNHCR should
indicate its willingness to extend its humanitarian expertise to internally
displaced persons, on a case-by-case basis, in response to requests from the
Secretary-General or General Assembly.??

20. Although UNHCR is accorded a special status as the guardian of the 1951
Convention and the 1967 Protocol Relating to the Status of Refugees,?! it is not
limited in the exercise of its protective functions to the application of the substan-
tive provisions of these two treaties. UNHCR may therefore rely on whatever in-
struments and principles of international law may be pertinent and applicable to
the situation which it is called upon to address. Thus, for example, in parallel with
reliance on non-refoulement as expressed in the 1951 Convention and the 1967 Pro-
tocol, the circumstances of particular cases may warrant UNHCR pursuing the pro-
tection of refugees coming within its mandate by reference to the other treaties
mentioned above, as well as other pertinent instruments, including appropriate
extradition treaties, or by reference to non-refoulement as a principle of customary
international law.

2. The Executive Committee of the High Commissioner’s Programmnie

21. Resolution 319 (IV) of 3 December 1949, by which the UNGA decided to es-
tablish UNHCR, provided that UNHCR should ‘[r]eceive policy directives from the
United Nations according to methods to be determined by the General Assembly’.??
It further indicated that ‘{m]eans should be provided whereby interested Govern-
ments, non-members of the United Nations, may be associated with the work of the
High Commissioner’s Office’.?3

20 Note on International Protection, A/AC.96/799, 25 Aug. 1992, at paras. 14—16. This assessment
was endorsed by the Executive Committee in Conclusion No. 68 (XLIII) 1992 on International
Protection and implicitly by the UNGA in interalia Resolution 47/105 of 16 Dec. 1992 concerning
assistance to refugees, returnees, and displaced persons in Africa.

21 1967 Protocol attached to the 1951 Convention Relating to the Status of Refugees, No. 8791, 606
UNTS 267 (hereinafter ‘1967 Protocol’). As is addressed further below, the essential effect of the
1967 Protocol was to enlarge the scope of application ratione personae of the 1951 Convention. In
the case of States not otherwise party to the 1951 Convention, the 1967 Protocol gave rise to an
independent obligation to apply the terms of the 1951 Convention as amended by the Protocol.

22 A/RES/319(1V), 3 Dec. 1949, at Annex 1, para. 1(c).

23 A/RES/319(1V), 3 Dec. 1949, at Annex 1, para. 2.
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22. Reflecting these objectives, paragraph 4 of the UNHCR Statute provides:

The Economic and Social Council may decide, after hearing the views of the
High Commissioner on the subject, to establish an advisory committee on
refugees, which shall consist of representatives of States Members and States
non-members of the United Nations, to be selected by the Council on the
basis of their demonstrated interest in and devotion to the solution of the
refugee problem.

23. Pursuant to this provision, the UN Economic and Social Council (ECOSOC)
established an Advisory Committee on Refugees (‘Advisory Committee’) by Reso-
lution 393 (XIII) B of 10 September 1951. The object of the Advisory Committee
was to advise UNHCR at its request on the exercise of its functions.

24.1n the light of continuing concerns over the situation of refugees, the UNGA,
by Resolution 832 (IX) of 21 October 1954, requested ECOSOC ‘either to estab-
lish an Executive Committee responsible for giving directives to the High Com-
missioner in carrying out his programme. . . or to revise the terms of reference and
composition of the Advisory Committee in order to enable it to carry out the same
duties’.?* In response, ECOSOC, by Resolution 565 (XIX) of 31 March 1955, recon-
stituted the Advisory Committee as an Executive Committee, to be known as the
United Nations Refugee Fund (UNREF) Executive Committee.

25. Having regard, inter alia, to the emergence of ‘new refugee situations requir-
ing international assistance’, the UNGA, by Resolution 1166 (XII) of 26 November
1957, requested ECOSOC

to establish, not later than at its twenty-sixth session, an Executive
Committee of the High Commissioner’s Programme to consist of the
representatives of from twenty to twenty-five States Members of the United
Nations or members of any of the specialised agencies, to be elected by the
Council on the widest possible geographical basis from those States with a
demonstrated interest in, and devotion to, the solution of the refugee
problem, this Committee to take the place of the UNREF Executive
Committee and to be entrusted with the terms of reference set forth below:

(b) To advise the High Commissioner, at his request, in the exercise of his
functions under the Statute of his Office;

(c) To advise the High Commissioner as to whether it is appropriate for
international assistance to be provided through his Office in order to help
solve specific refugee problems remaining unsolved after 31 December
1958 or arising after that date...

(e) To approve projects for assistance to refugees coming within the scope of
sub-paragraph (c) above...?

24 A/RES/832 (IX), 21 Oct. 1954, at para. 4. 25 A/RES/1166 (XII), 26 Nov. 1957, at para. 6.
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26. Accordingly, ECOSOC, by Resolution 672 (XXV) of 30 April 1958, estab-
lished the Executive Committee of the High Commissioner’s Programme (‘Exec-
utive Committee’) with a membership of twenty-four States. Resolution 672 (XXV)
provided that the Executive Committee shall ‘[d]etermine the general policies
under which the High Commissioner shall plan, develop and administer the pro-
grammes and projects required to help solve the problems referred to in resolution
1166 (XII).2° Membership of the Executive Committee, progressively expanded
since its establishment, currently stands at fifty-seven States.?”

27. Participation in Executive Committee meetings is at the level of Perma-
nent Representative to the United Nations Office in Geneva or other high officials
(including ministers) of the Member concerned. The Executive Committee holds
one annual plenary session, in Geneva, in October, lasting one week. The Execu-
tive Committee’s subsidiary organ, the Standing Committee, meets several times
during the year. The adoption of texts takes place by consensus. In addition to
participation in Executive Committee meetings by members of the Committee, a
significant number of observers also attend on a regular basis and participate in the
deliberations.

28. The Executive Committee was established by ECOSOC at the request of the
UNGA. The Committee is thus formally independent of UNHCR and operates as
a distinct body of the United Nations. In the exercise of its mandate, the Execu-
tive Committee adopts Conclusions on International Protection (‘Conclusions’) ad-
dressing particular aspects of UNHCR’s work.

29. While Conclusions of the Executive Committee are not formally binding, re-
gard may properly be had to them as elements relevant to the interpretation of the
1951 Convention.?®

II. The 1951 Convention (as amended by the 1967 Protocol)
A. The origins of the 1951 Convention

30. The origins of the 1951 Convention are to be found in the work of the
Ad Hoc Committee on Statelessness and Related Problems (‘Ad Hoc Committee’)

26 E/RES/672 (XXV), 30 April 1958, at para. 2(a).

27 The current membership of the Executive Committee comprises: Algeria, Argentina, Australia,
Austria, Bangladesh, Belgium, Brazil, Canada, Chile, China, Colombia, Cote d’Ivoire, Demo-
cratic Republic of Congo, Denmark, Ethiopia, Finland, France, Germany, Greece, the Holy
See, Hungary, India, Iran, Ireland, Israel, Italy, Japan, Republic of Korea, Lebanon, Lesotho,
Madagascar, Mexico, Morocco, Mozambique, Namibia, the Netherlands, Nicaragua, Nigeria,
Norway, Pakistan, the Philippines, Poland, the Russian Federation, Somalia, South Africa,
Spain, Sudan, Sweden, Switzerland, Tanzania, Thailand, Tunisia, Turkey, Uganda, the United
Kingdom, the United States, and Venezuela.

28 See further para. 214 below.
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appointed by ECOSOC by Resolution 248 (IX) of 8 August 1949 with the mandate
to ‘consider the desirability of preparing a revised and consolidated convention
relating to the international status of refugees and stateless persons and, if they
consider such a course desirable, draft the text of such a convention’. This in turn
drew on a Report of the UN Secretary-General prepared at the request of ECOSOC
which highlighted various arrangements and initiatives concerning refugees that
had operated in the period of the League of Nations.?® Against the background
of these earlier arrangements and initiatives, the Secretary-General submitted for
the consideration of the Ad Hoc Committee a preliminary draft convention based
on the principles contained in the earlier instruments.3° The subsequent work of
the Ad Hoc Committee on the basis of this proposal culminated in a draft Con-
vention Relating to the Status of Refugees®! which formed the basis of a Con-
ference of Plenipotentiaries convened by the UNGA from 2 to 25 July 1951.32
The Conference concluded with the adoption of the Convention Relating to the
Status of Refugees dated 28 July 1951.3% The Convention entered into force on
22 April 1954.

B. The 1951 Convention

31. As stated in its preambular paragraphs, the object of the 1951 Con-
vention is to endeavour to assure refugees the widest possible exercise of the fun-
damental rights and freedoms enshrined in the Charter of the United Nations and

29 The institutional initiatives for the protection of refugees of this period operated within a legal
framework of various instruments including:

* Arrangements with regard to the issue of certificates of identity to Russian refugees of
5 July 1922 (LNTS, vol. XIII, No. 355);

- Arrangements relating to the issue of identity certificates to Russian and Armenian
refugees, supplementing and amending the previous arrangements dated 5 July 1922
and 31 May 1924 of 12 May 1926 (LNTS, vol. LXXXIX, No. 2004);

» Arrangements relating to the legal status of Russian and Armenian refugees of 30 June
1928 (LNTS, vol. LXXXIX, No. 2005);

»  Convention Relating to the International Status of Refugees of 28 June 1933 (LNTS,
vol. CLIX, No. 3663);

- Provisional arrangement concerning the status of refugees coming from Germany of 4
July 1936 (LNTS, vol. CLXXI, No. 3952);

«  Convention Concerning the Status of Refugees Coming from Germany of 10 February
1938 (LNTS, vol. CXCII, No. 4461); and

» Additional Protocol to the 1936 Provisional Arrangement and 1938 Convention Con-
cerning the Status of Refugees Coming from Germany of 14 September 1939 (LNTS,
vol. CXCVIII, No. 4634).

30 See the Memorandum by the Secretary-General, E/AC.32/2, 3 Jan. 1950.

31 A/CONF.2/1,12 March 1951. 32 A/RES/429 (V), 14 Dec. 1950.

33 Final Act of the United Nations Conference of Plenipotentiaries on the Status of Refugees and
Stateless Persons, UN doc. A/CONF.2/108/Rev.1, 26 Nov. 1952.
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the Universal Declaration of Human Rights.** For the purposes of the 1951 Con-
vention, the term ‘refugee’ is defined to apply, first, to any person who had been
considered a refugee under the earlier arrangements or under the IRO Constitu-
tion, and, secondly, to any person who

[a]s a result of events occurring before 1 January 1951 and owing to
well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is
outside the country of his nationality and is unable or, owing to such fear, is
unwilling to avail himself of the protection of that country; or who, not
having a nationality and being outside the country of his former habitual
residence as a result of such events, is unable or, owing to such fear, is
unwilling to return to it.3%

32.Paragraphs D-F of Article 1 go on to indicate various exclusions to the appli-
cation of the Convention. In particular, pursuant to Article 1F, the provisions of the
Convention shall not apply

to any person with respect to whom there are serious reasons for considering
that:

(a) he has committed a crime against peace, a war crime, or a crime against
humanity, as defined in the international instruments drawn up to make
provision in respect of such crimes;

(b) he has committed a serious non-political crime outside the country of his
refuge prior to his admission to that country as a refugee;

(c) he has been guilty of acts contrary to the purposes and principles of the
United Nations.

33. The substantive parts of the Convention go on to address such matters as
the juridical status of refugees, the respective rights and obligations of refugees
and Contracting States, and the provision of administrative assistance to refugees.
Articles 31-33 of the Convention set out various safeguards in the following terms:

Article 31 Refugees unlawfully in the country of refuge

1. The Contracting States shall not impose penalties, on account of their
illegal entry or presence, on refugees who, coming directly from a territory
where their life or freedom was threatened in the sense of Article 1, enter or
are present in their territory without authorization, provided they present
themselves without delay to the authorities and show good cause for their
illegal entry or presence.

2. The Contracting States shall not apply to the movements of such
refugees restrictions other than those which are necessary and such

34 Universal Declaration of Human Rights, UNGA Resolution 217 A (III), 10 Dec. 1948 (hereinafter
‘Universal Declaration’) at preambular paras. 1 and 2.
35 1951 Convention, Art. 1A(2).
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restrictions shall only be applied until their status in the country is
regularized or they obtain admission into another country. The Contracting
States shall allow such refugees a reasonable period and all the necessary
facilities to obtain admission into another country.

Article 32 Expulsion

1. The Contracting States shall not expel a refugee lawfully in their
territory save on grounds of national security or public order.

2. The expulsion of such a refugee shall be only in pursuance of a decision
reached in accordance with due process of law. Except where compelling
reasons of national security otherwise require, the refugee shall be allowed to
submit evidence to clear himself, and to appeal to and be represented for the
purpose before competent authority or a person or persons specially
designated by the competent authority.

3. The Contracting States shall allow such a refugee a reasonable period
within which to seek legal admission into another country. The Contracting
States reserve the right to apply during that period such internal measures as
they may deem necessary.

Article 33 Prohibition of expulsion or return (‘refoulement’)

1. No Contracting State shall expel or return (‘refouler’) a refugee in any
manner whatsoever to the frontiers of territories where his life or freedom
would be threatened on account of his race, religion, nationality,
membership of a particular social group or political opinion.

2. The benefit of the present provision may not, however, be claimed by a
refugee whom there are reasonable grounds for regarding as a danger to the
security of the country in which he is, or who, having been convicted by a
final judgment of a particularly serious crime, constitutes a danger to the
community of that country.

34. Article 35(1) of the Convention provides that the Contracting States under-
take to cooperate with UNHCR in the exercise of its functions, particularly its su-
pervisory responsibility. Of some importance, Article 42(1) precludes the making
of reservations in respect inter alia of Article 33 concerning non-refoulement.

C. The 1967 Protocol

35. In the light of on-going concern over the situation of refugees and
the limitation on the personal scope of the 1951 Convention, a Colloquium on the
Legal Aspects of Refugee Problems was organized in Bellagio, Italy, in April 1965.
The outcome of this meeting was agreement amongst the participants that the
1951 Convention ought to be adapted ‘to meet new refugee situations which
have arisen, and thereby to overcome the increasing discrepancy between the
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Convention and the Statute of the Office of the High Commissioner for Refugees’.3¢
The Colloquium further agreed that the mostappropriate way ofadapting the 1951
Convention would be through the adoption of a Protocol to ‘remove the existing
dateline (1 January 1951) in Article 1A(2) of the Convention’.3” A Draft Protocol
achieving this end was prepared and annexed to the Report of the Colloquium.

36. The Draft Protocol formed the basis of the 1967 Protocol Relating to the
Status of Refugees. As stated in its preambular paragraphs, the objective of the 1967
Protocol was to ensure ‘that equal status should be enjoyed by all refugees covered
by the definition in the [1951] Convention irrespective of the dateline 1 January
1951°. Article I(1) and (2) of the Protocol accordingly provided:

1. The States Parties to the present Protocol undertake to apply Articles 2
to 34 inclusive of the [1951] Convention to refugees as hereinafter defined.

2. For the purpose of the present Protocol, the term ‘refugee’ shall. .. mean
any person within the definition of Article 1 of the [1951] Convention as if the
words ‘As a result of events occurring before 1 January 1951 and...” and the
words ... as aresult of such events’, in Article 1A(2) were omitted.

37. The operative definition of the term ‘refugee’ for the purposes of both the
1951 Convention and the 1967 Protocol thus reads as follows:

Any person who owing to well-founded fear of being persecuted for reasons
of race, religion, nationality, membership of a particular social group or
political opinion, is outside the country of his nationality and is unable or,
owing to such fear, is unwilling to avail himself of the protection of that
country; or who, not having a nationality and being outside the country of
his former habitual residence, is unable or, owing to such fear, is unwilling to
return to it.

38. Article II(1) of the 1967 Protocol provides that the States Parties to the Proto-
col undertake to cooperate with the UNHCR in the exercise of its functions. Article
VII reiterates the preclusion on reservations indicated in Article 42(1) of the 1951
Convention. The Protocol entered into force on 4 October 1967.

39. At present, 140 States are party to the 1951 Convention and/or the 1967 Pro-
tocol: 133 States® are party to both the 1951 Convention and the 1967 Protocol;*°

36 Colloquium on the Legal Aspects of Refugee Problems, Note by the High Commissioner,
A/AC.96/INF.40, 5 May 1965, at para. 2.

37 1bid., para. 3.

38 This includes the Holy See. [Editorial note: By 1 Feb. 2003 three more States — Belarus, the Re-
public of Moldova and Ukraine — had acceded to both the 1951 Convention and 1967 Protocol,
while Saint Kitts and Nevis had acceded to the 1951 Convention alone. This brought the total of
States party to both instruments to 136 and the total of those party to one or other instrument
to 144.]

39 See Annex 2.1 hereto.
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four States are party to the 1951 Convention alone;*® and three States are party to
the 1967 Protocol alone.*!

D. The approach to interpretation

40. As this study is largely concerned with the interpretation of non-
refoulement as expressed in Article 33 of the 1951 Convention, it will be convenient
if we first set out briefly the principal elements in the process of treaty interpreta-
tion. The starting point is necessarily Articles 31 and 32 of the Vienna Convention
on the Law of Treaties, 1969,%> which are generally accepted as being declaratory of
customary international law. Those Articles provide as follows:

Article 31 General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in
the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including its preamble and annexes:

(a) Any agreement relating to the treaty which was made between all the
parties in connexion with the conclusion of the treaty;

(b) Any instrument which was made by one or more parties in connexion with
the conclusion of the treaty and accepted by the other parties as an
instrument related to the treaty.

3. There shall be taken into account, together with the context:

(a) Any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions;

(b) Any subsequent practice in the application of the treaty which establishes
the agreement of the parties regarding its interpretation;

(c) Any relevant rules of international law applicable in the relations between
the parties.

4. A special meaning shall be given to a term if it is established that the
parties so intended.

Article 32 Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including
the preparatory work of the treaty and the circumstances of its conclusion, in

40 Madagascar, Monaco, Namibia, and Saint Vincent and the Grenadines. [Editorial note: By
1 Feb. 2003, Saint Kitts and Nevis had also acceded to the 1951 Convention alone.]

41 Cape Verde, the United States, and Venezuela.

42 1969 Vienna Convention on the Law of Treaties, 1155 UNTS 331 (hereinafter ‘Vienna Conven-
tion’).
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order to confirm the meaning resulting from the application of Article 31, or
to determine the meaning when the interpretation according to Article 31:

(a) Leaves the meaning ambiguous or obscure; or
(b) Leads to a result which is manifestly absurd or unreasonable.

41. While the text of a treaty will be the starting point, the object and purpose of
the treaty as well as developments subsequent to its conclusion will also be material.
Reference to the object and purpose of a treaty is an essential element of the general
rule of interpretation. It will assume particular importance in the case of treaties of
a humanitarian character. The matter was addressed by the International Court of
Justice (IC]) in its 1951 Advisory Opinion on Reservations to the Genocide Convention in
terms that could apply equally to the 1951 Convention as follows:

The objects of such a convention must also be considered. The Convention
was manifestly adopted for a purely humanitarian and civilising purpose. It
is indeed difficult to imagine a convention that might have this dual
character to a greater degree, since its object on the one hand is to safeguard
the very existence of certain human groups and on the other to confirm and
endorse the most elementary principles of morality. In such a convention, the
contracting States do not have any interests of their own; they merely have,
one and all, a common interest, namely, the accomplishment of those higher
purposes which are the raison d’étre of the convention.*?

42. The relevance of subsequent developments is also explicitly affirmed as part
of the general rule of interpretation in Article 31(3) of the Vienna Convention. This
requires that any subsequent agreement or practice of the parties regarding the in-
terpretation of a treaty must be taken into account as well as ‘any relevant rules of
international law applicable in the relations between the parties’.

43. The importance for the purposes of treaty interpretation of subsequent de-
velopments in the law was addressed by the ICJ in its 1971 Advisory Opinion in the
Namibia case, in the context of its interpretation of the League of Nations Covenant
over South West Africa, in the following terms:

Mindful as it is of the primary necessity of interpreting an instrument in
accordance with the intentions of the parties at the time of its conclusion, the
Court is bound to take into account the fact that the concepts embodied in
Article 22 of the Covenant - ‘the strenuous conditions of the modern world’
and ‘the well-being and development’ of the peoples concerned — were not
static, but were by definition evolutionary, as also, therefore, was the concept
of the ‘sacred trust’. The parties to the Covenant must consequently be
deemed to have accepted them as such. That is why, viewing the institutions

43 Reservations to the Convention on the Prevention of and Punishment of the Crime of Genocide, Advisory
Opinion, ICJ Reports 1951, p. 15, at p. 23.
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of 1919, the Court must take into consideration the changes which have
occurred in the supervening half-century, and its interpretation cannot remain
unaffected by the subsequent development of the law, through the Charter of the United
Nations and by way of customary law. Moreover, an international instrument has to be
interpreted and applied within the framework of the entire legal system prevailing at the
time of the interpretation. In the domain to which the present proceedings
relate, the last fifty years, as indicated above, have brought important
developments. These developments leave little doubt that the ultimate
objective of the sacred trust was the self-determination and independence of
the peoples concerned. In this domain, as elsewhere, the corpus iuris gentium
has been considerably enriched, and this the Court, if it is faithfully to
discharge its function, may not ignore.**

44. This analysis is echoed in judicial opinion more broadly. For example,
pre-dating the Namibia Advisory Opinion, although evidently informing the
assessment of the Court in the passage just quoted, Judge Tanaka, in a Dissenting
Opinion in the 1966 South West Africa case, observed that developments in custom-
ary international law were relevant to the interpretation of a treaty concluded forty
years previously, particularly in view of the ethical and humanitarian purposes of
theinstrumentin question.*® This assessment, and the Court’s subsequent analysis
in the Namibia case, was echoed more recently by Judge Weeramantry in the 1997
Gabcikovo-Nagymaros case in respect of human rights instruments more generally.*®
Addressing the raison d’étre of the principle, Judge Weeramantry observed as follows:

Treaties that affect human rights cannot be applied in such a manner as to
constitute a denial of human rights as understood at the time of their
application. A Court cannot endorse actions which are a violation of human
rights by the standards of the time merely because they are taken under a
treaty which dates back to a period when such action was not a violation of
human rights.*

45. The point also finds support in the jurisprudence of other international tri-
bunals. In respect of the interpretation and application of the European Conven-
tion on Human Rights, for example, the European Court of Human Rights has ob-
served that ‘the Convention is aliving instrument which ... must be interpreted in
the light of present day conditions’.

44 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
Notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, ICJ Reports 1971, p. 16,
at para. 53 (emphasis added).

45 South West Africa, Second Phase, Judgment, ICJ Reports 1966, p. 6, at pp. 293—4.

46 Gabcikovo-Nagymaros Project (Hungary/Slovakia), Judgment, ICJ Reports 1997, p. 7, at pp. 114-15.

47 Ibid., p. 114.

48 Tyrer v. United Kingdom, Judgment of the European Court of Human Rights, 25 April 1978, Se-
ries A, No. 26, at para. 31. See also R. Jennings and A. Watts (eds.), Oppenheim’s International
Law (9th edn, Longman, Harlow, 1992), at pp. 1274-5; The Kronprins Gustaf Adolf (1932) Annual
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46. A further element to be borne in mind is the concept of the cross-fertilization
of treaties. This is a process which is familiar in the law of international organiza-
tions and involves the wording and construction of one treaty influencing the in-
terpretation of another treaty containing similar words or ideas.*® Its application
is not excluded in relation to humanitarian treaties.

47. Article 32 of the Vienna Convention provides that recourse may be had to
supplementary means of interpretation, including the travaux préparatoires and cir-
cumstances of the conclusion of the treaty, to confirm the meaning resulting from
the application of the general rule of interpretation or to determine the meaning
when the interpretation according to the general rule leaves the meaning ambigu-
ous or obscure or leads to a result which is manifestly absurd or unreasonable.
While reference by international courts and tribunals to the travaux préparatoires of
atreaty is common, it is a practice that has significant shortcomings particularly in
the case of treaties negotiated at a time and in circumstances far distant from the
point at which the question of interpretation and application arises.>® The travaux
préparatoires of the 1951 Convention must, therefore, for the purposes of the inter-
pretation of the Convention, be approached with care. The world of 1950-51 in
which the Convention was negotiated was considerably different from the present
day circumstances in which the Convention falls to be applied.

E. Preliminary observations

48. Before turning to the detail of Article 33, a number of preliminary
observations are warranted. First, the 1951 Convention binds only those States that
are a party to it. Pursuant to Article I(2) of the 1967 Protocol, a State that is a party
to the Protocol though not to the 1951 Convention will also be bound ‘to apply
Articles 2 to 34 inclusive of the [1951] Convention’. The non-refoulement obligation
in Article 33 of the 1951 Convention will only be opposable to States that are a
party to one or both of these instruments.

49. Secondly, the 1951 Convention is of an avowedly humanitarian character.
This emerges clearly from the preambular paragraphs of the Convention which
notes the profound concern expressed by the United Nations for refugees and the
objective of assuring to refugees the widest possible exercise of the fundamental

Digest (1931-32), No. 205, p. 372, at p. 374; Reparations for Injuries Suffered in the Service of the United
Nations, Advisory Opinion, ICJ Reports 1949, p. 174, at p. 182; Fubini Claim (1959), 29 ILR 34,
at p. 46.

49 The practice is addressed in E. Lauterpacht, “The Development of the Law of International
Organizations by the Decisions of International Tribunals’ Recueil des Cours, vol. 1976-VI, at
pp. 396-402.

50 Seealso, I. M. Sinclair, The Vienna Convention on the Law of Treaties (2nd edn, Manchester University
Press, 1984), p. 142.
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rights and freedoms referred to in the 1948 Universal Declaration of Human
Rights. It goes on to record the recognition by all States of ‘the social and humani-
tarian nature of the problem of refugees’.5!

50. The humanitarian character of the 1951 Convention also emerges clearly
from its origin in the work of the Ad Hoc Committee on Statelessness. It is evident,
too, in the very definition of the term ‘refugee’ in Article 1A(2) of the Convention
which speaks of persons who ‘owing to well-founded fear of being persecuted for
reasons of race, religion, nationality, membership of a particular social group or
political opinion’ are outside their country of origin. The protection afforded to
refugees by Articles 31-33 of the Convention further attests the Convention’s hu-
manitarian character. The humanitarian responsibilities of States towards refugees
pursuantto the 1951 Convention have also been repeatedly affirmed in Conclusions
of the Executive Committee.

51. Thirdly, within the scheme of the 1951 Convention, the prohibition on re-
foulement in Article 33 holds a special place. This is evident in particular from
Article 42(1) of the Convention which precludes reservations inter alia to Article 33.
The prohibition on refoulement in Article 33 is therefore a non-derogable obliga-
tion under the 1951 Convention. It embodies the humanitarian essence of the
Convention.

52. The non-derogable character of the prohibition on refoulement is affirmed in
Article VII(1) of the 1967 Protocol. It has also been emphasized both by the Execu-
tive Committee and by the UNGA.>? The Executive Committee, indeed, has gone so
faras to observe that ‘the principle of non-refoulement . . . was progressively acquiring
the character of a peremptory rule of international law’.53

53. Fourthly, the fundamental humanitarian character and primary importance
of non-refoulement as a cardinal principle of refugee protection has also been re-
peatedly affirmed more generally in Conclusions of the Executive Committee over
the past twenty-five years. Thus, for example, in 1980, the Executive Commit-
tee ‘[rleaffirmed the fundamental character of the generally recognized principle
of non-refoulement’.5* In 1991, it emphasized ‘the primary importance of non-
refoulement and asylum as cardinal principles of refugee protection’.>® In 1996, it
again reaffirmed ‘the fundamental importance of the principle of non-refoulement’ >
Numerous other similar statements to this effect are apparent. The fundamental
importance of non-refoulement within the scheme of refugee protection has also been
repeatedly affirmed in resolutions of the General Assembly.>”

51 Atpreambular para. 5.

52 Conclusion No. 79 (XLVII) 1996, at para. (i); A/RES/51/75, 12 Feb. 1997, at para. 3.

53 Conclusion No. 25 (XXXIII) 1982, at para. (b).

54 Conclusion No. 17 (XXXI) 1980, at para. (b).

55 Conclusion No. 65 (XLII) 1991, at para. (c). 56 Conclusion No. 79 (XLVII) 1996, at para. (j).

57 See, for example, A/RES/48/116,24 March 1994, at para. 3; A/RES/49/169, 24 Feb. 1995, at para.
4; A/RES/50/152, 9 Feb. 1996, at para. 3; A/RES/51/75, 12 Feb. 1997, at para. 3.
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F. The interpretation of Article 33(1) of the 1951 Convention

54. The prohibition on refoulement is set out in Article 33(1) of the 1951
Convention in the following terms:

No Contracting State shall expel or return (‘refouler’) a refugee in any manner
whatsoever to the frontier of territories where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion.

55. Article 33(2) contains exceptions to the principle. These will be addressed fur-
ther below.

56. The starting point for the interpretation of this Article must be the words of
the provision itself, read in the context of the treaty as a whole. As observed in the
course of the preceding remarks on the principles of interpretation relevant to this
exercise, the object and purpose of the 1951 Convention — its humanitarian charac-
ter — as well as subsequent developments in the law and any subsequent agreement
and practice of the parties regarding interpretation, will also be material. As the
text is the starting point, it will be convenient to proceed by way of an analysis that
follows the language of the provision.

1. Who is bound?

(a) The meaning of ‘Contracting State’

57.The first question that requires comment is who is bound by the prohibition on
refoulement, i.e. what is meant by the term ‘Contracting State’. A related question
concerns the scope of this term ratione loci, i.e. what are the territorial limits of the
obligation on a ‘Contracting State’.

58. The term ‘Contracting State’ refers to all States party to the 1951 Convention.
By operation of Article I(1) of the 1967 Protocol, it also refers to all States party to
the 1967 Protocol whether or not they are party to the 1951 Convention.

59. The reference to ‘Contracting States’ will also include all sub-divisions of the
Contracting State, such as provincial or state authorities, and will apply to all the
organs of the State or other persons or bodies exercising governmental authority.
These aspects are uncontroversial elements of the law on state responsibility ex-
pressed most authoritatively in the Articles on State Responsibility adopted by the
International Law Commission (ILC) of the United Nations on 31 May 2001 (‘State
Responsibility Articles’) in the following terms:

Attributions of conduct to a State

Article 4 Conduct of organs of a State

The conduct of any State organ shall be considered an act of that State under
international law, whether the organ exercises legislative, executive, judicial
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or any functions, whatever position it holds in the organisation of the State,
and whatever its character as an organ of the central government or of a
territorial unit of the State.

An organ includes any person or entity which has that status in accordance
with the internal law of the State.

Article 5 Conduct of persons or entities exercising elements of
governmental authority

The conduct of a person or entity which is not an organ of the State under
Article 4 but which is empowered by the law of that State to exercise elements
of the governmental authority shall be considered an act of the State under
international law, provided the person or entity is acting in that capacity in
the particular instance.>8

60. In accordance with equally uncontroversial principles of state responsibility,
the responsibility of ‘Contracting States’ under Article 33(1) of the 1951 Conven-
tion will also extend to:

(@

(b)

(@

G

the conduct of an organ placed at the disposal of a State by another State
if the organ is acting in the exercise of elements of the governmental au-
thority of the State at whose disposal it is placed;>®

the conduct of a person or group of persons in fact acting on the instruc-
tions of, or under the direction or control of, the State;*°

the conduct of a person or group of persons in fact exercising elements of
the governmental authority in the absence or default of the official author-
ities and in circumstances such as to call for the exercise of those elements
of authority;®! and

conduct which is not otherwise attributable to a State but which has
nonetheless been acknowledged and adopted by the State as its own.®?

61. These principles will be particularly relevant to the determination of the ap-
plication of the principle of non-refoulement in circumstances involving the actions
of persons or bodies on behalf of a State or in exercise of governmental authority at
points of embarkation, in transit, in international zones, etc. In principle, subject
to the particular facts in issue, the prohibition on refoulement will therefore apply to
circumstances in which organs of other States, private undertakings (such as carri-
ers, agents responsible for checking documentation in transit, etc) or other persons
act on behalf of a Contracting State or in exercise of the governmental activity of
that State. An act of refoulement undertaken by, for example, a private air carrier or

58 International Law Commission, Articles on the Responsibility of States for Internationally
Wrongful Acts, A/CN.4/L.602, 31 May 2001.

59 State Responsibility Articles, at Art. 6.

60 Ibid., Art. 8. 61 Ibid., Art. 9. 62 Ibid., Art. 11.
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transit official acting pursuant to statutory authority will therefore engage the
responsibility of the State concerned.

(b) Is the responsibility of the Contracting State limited to what
occurs on its territory?

62. The responsibility of the Contracting State for its own conduct and that of those
acting under its umbrella is not limited to conduct occurring within its territory.
Such responsibility will ultimately hinge on whether the relevant conduct can be
attributed to that State and not whether it occurs within the territory of the State
or outside it.

63. As a general proposition States are responsible for conduct in relation to
persons ‘subject to or within their jurisdiction’. These or similar words appear
frequently in treaties on human rights.®®> Whether a person is subject to the juris-
diction of a State will not therefore depend on whether they were within the terri-
tory of the State concerned but on whether, in respect of the conduct alleged, they
were under the effective control of, or were affected by those acting on behalf of, the
State in question.

64. Although focused on treaties other than the 1951 Convention, this matter has
been addressed by both the Human Rights Committee and the European Court of
Human Rights in terms which are relevant here.

65. For example, in Lopez Burgos v. Uruguay, involving the alleged arrest, de-
tention, and mistreatment of Lopez Burgos in Argentina by members of the
‘Uruguayan security and intelligence forces’, the Human Rights Committee
said:

[A]lthough the arrest and initial detention and mistreatment of Lopez Burgos
allegedly took place on foreign territory, the Committee is not barred either
by virtue of article 1 of the Optional Protocol (‘... individuals subject to its
jurisdiction...’) or by virtue of article 2(1) of the Covenant (‘... individuals
within its territory and subject to its jurisdiction...’) from considering these
allegations, together with the claim of subsequent abduction into Uruguayan
territory, inasmuch as these acts were perpetrated by Uruguayan agents
acting on foreign soil.

The reference in article 1 of the Optional Protocol to ‘individuals subject to
its jurisdiction’ does not affect the above conclusions because the reference in
that article is not to the place where the violation occurred, but rather to the
relationship between the individual and the State in relation to a violation of
any of the rights set forth in the Covenant, wherever they occur.

Article 2(1) of the Covenant places an obligation upon a State party to
respect and to ensure rights ‘to all individuals within its territory and subject

63 See, e.g., Art. 2(1) of the ICCPR, Art. 1 of the 1966 Optional Protocol to the ICCPR, UNGA Res.
2200A (XXI), Art. 1 of the ECHR, and Art. 1(1) of the ACHR.
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to its jurisdiction’, but it does not imply that the State party concerned cannot be held
accountable for violations of rights under the Covenant which its agents commit on the
territory of another State, whether with the acquiescence of the Government of
that State or in opposition to it....

... [Tt would be unconscionable to so interpret the responsibility under
article 2 of the Covenant as to permit a State party to perpetrate violations of
the Covenant on the territory of another State, which violations it could not
perpetrate on its own territory.®*

66. The same view has been expressed by the European Court of Human Rights.
In Loizidou v. Turkey, for example, the question arose as to whether acts by Turk-
ish troops outside Turkey were capable of falling within the jurisdiction of Turkey.
Concluding that they could, the European Court of Human Rights said:

[TThe concept of ‘jurisdiction’ under [article 1 of the European Convention on
Human Rights] is not restricted to the national territory of the High
Contracting Parties. According to its established case law, for example, the
Court has held that the extradition or expulsion of a person by a Contracting
State may give rise to an issue under Article 3, and hence engage the
responsibility of that State under the Convention...In addition, the
responsibility of Contracting Parties can be involved because of acts of their
authorities, whether performed within or outside national boundaries,
which produce effects outside their own territory.

Bearing in mind the object and purpose of the Convention, the
responsibility of a Contracting Party may also arise when as a consequence of
military action — whether lawful or unlawful — it exercises effective control
outside its national territory. The obligation to secure, in such an area, the
rights and freedoms set out in the Convention, derives from the fact of such
control whether it be exercised directly, through its armed forces, or through
asubordinate local administration.®®

67. The reasoning in these cases supports the more general proposition that per-
sons will come within the jurisdiction of a State in circumstances in which they can
be said to be under the effective control of that State or are affected by those acting
on behalf of the State more generally, wherever this occurs. It follows that the prin-
ciple of non-refoulement will apply to the conduct of State officials or those acting on
behalf of the State wherever this occurs, whether beyond the national territory of the
State in question, at border posts or other points of entry, in international zones, at
transit points, etc.

64 Communication No. 52/1979, Lépez Burgos v. Uruguay, Views of the Human Rights Committee
of 29 July 1981, at paras. 12.1-12.3 (emphasis added). See also Communication No. 56/1979, de
Casariego v. Uruguay, Views of the Human Rights Committee of 29 July 1981, at paras. 10.1-10.3.

65 Loizidou v. Turkey (Preliminary Objections), European Court of Human Rights, Judgment of 23 Feb.
1995, Series A, No. 310, 103 ILR 622, at paras. 62-3. References in the text have been omitted.
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2. Prohibited conduct

68. Consideration must now be given to the nature of the act prohibited by
Article 33(1). What is meant by the phrase ‘expel or return (‘refouler’) . . . in any man-
ner whatsoever’?

69. As the words ‘in any manner whatsoever’ indicate, the evident intent was to
prohibit any act of removal or rejection that would place the person concerned at
risk. The formal description of the act — expulsion, deportation, return, rejection,
etc. — is not material.

70. It has sometimes been suggested that non-refoulement does not apply to acts
of extradition or to non-admittance at the frontier. In support of this suggestion,
reference has been made to comments by a number of delegations during the draft-
ing process to the effect that Article 33(1) was without prejudice to extradition.®® It
has also been said that non-refoulement cannot be construed so as to create a right to
asylum — something that is not granted in the 1951 Convention or in international
law more generally.

(a) Applicability to extradition

71. There are several reasons why extradition cannot be viewed as falling outside
the scope of Article 33(1). First, the words of Article 33(1) are clear. The phrase ‘in
any manner whatsoever’ leaves no room for doubt that the concept of refoulement
must be construed expansively and without limitation. There is nothing, either in
the formulation of the principle in Article 33(1) or in the exceptions indicated in
Article 33(2), to the effect that extradition falls outside the scope of its terms.

72. Secondly, that extradition agreements must be read subject to the pro-
hibition on refoulement is evident both from the express terms of a number of
standard-setting multilateral conventions in the field and from the political of-
fences exception which is a common feature of most bilateral extradition arrange-
ments. Article 3(2) of the 1957 European Convention on Extradition and Article 4(5)
of the 1981 Inter-American Convention on Extradition, noted above, support the
proposition.

73. Thirdly, such uncertainty as may remain on the point is dispelled by the un-
ambiguous terms of Conclusion No. 17 (XXXI) 1980 of the Executive Committee
which reaffirmed the fundamental character of the principle of non-refoulement, rec-
ognized that refugees should be protected in regard to extradition to a country
where they have well-founded reasons to fear persecution, called upon States to en-
sure that the principle of non-refoulement was taken into account in treaties relat-
ing to extradition and national legislation on the subject, and expressed the hope
that dueregard would be had to the principle of non-refoulement in the application of
existing treaties relating to extradition.®”

66 See, e.g., the discussion in The Refugee Convention, 1951: The Travaux Préparatoires Analysed with a
Commentary by Dr Paul Weis (Cambridge University Press, 1995), pp. 341-2.
67 Conclusion No. 17 (XXXI) 1980, paras. (b)—(e).
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74. Fourthly, any exclusion of extradition from the scope of Article 33(1) would
significantly undermine the effectiveness of the 1951 Convention in that it would
open the way for States to defeat the prohibition on refoulement by simply resort-
ing to the device of an extradition request. Such a reading of Article 33 would not
be consistent with the humanitarian object of the Convention and cannot be sup-
ported.

75. Finally, we would also note that developments in the field of human rights
law, at both a conventional and customary level, prohibit, without any exception,
exposing individuals to the danger of torture or cruel, inhuman or degrading treat-
ment or punishment inter alia by way of their extradition. Although this develop-
ment is not by itself determinative of the interpretation of Article 33(1) of the 1951
Convention, it is of considerable importance as the law on human rights which has
emerged since the conclusion of the 1951 Convention is an essential part of the
framework of the legal system that must, by reference to the ICJ’s observations in
the Namibia case, be taken into account for the purposes of interpretation.

(b) Rejection at the frontier

76.Asregardsrejection or non-admittance at the frontier, the 1951 Convention and
international law generally do not contain a right to asylum. This does not mean,
however, that States are free to reject at the frontier, without constraint, those who
have a well-founded fear of persecution. What it does mean is that, where States
are not prepared to grant asylum to persons who have a well-founded fear of per-
secution, they must adopt a course that does not amount to refoulement. This may
involve removal to a safe third country or some other solution such as temporary
protection or refuge. No other analysis, in our view, is consistent with the terms of
Article 33(1).

77. A number of considerations support this view. First, key instruments in
the field of refugee protection concluded subsequent to 1951 explicitly refer to
‘rejection at the frontier’ in their recitation of the nature of the act prohibited.
This is the case, for example, in the Asian-African Refugee Principles of 1966, the
Declaration on Territorial Asylum of 1967 and the OAU Refugee Convention of
1969. While, again, these provisions cannot be regarded as determinative of the
meaning of Article 33(1) of the 1951 Convention, they offer useful guidance for the
purposes of interpretation — guidance that is all the more weighty for its consiste-
ncy with the common humanitarian character of all of the instruments concerned.

78. Secondly, as a matter of literal interpretation, the words ‘return’ and ‘refouler’
in Article 33(1) of the 1951 Convention may be read as encompassing rejection at
the frontier. Indeed, as one commentator has noted, in Belgian and French law,
the term ‘refoulement’ commonly covers rejection at the frontier.®® As any ambiguity
in the terms must be resolved in favour of an interpretation that is consistent with
the humanitarian character of the Convention, and in the light of the qualifying

68 Weis, The Refugee Convention, 1951, p. 342.
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phrase, we are of the view that the interpretation to be preferred is that which en-
compasses acts amounting to rejection at the frontier.

79. Thirdly, this analysis is supported by various Conclusions of the Executive
Committee. Thus, in Conclusion No. 6 (XXVIII) 1977, the Executive Committee
explicitly reaffirmed ‘the fundamental importance of the observance of the prin-
ciple of non-refoulement — both at the border and within the territory of a State’.%° Fur-
ther support for the proposition comes from Conclusion No. 15 (XXX) 1979 which,
in respect of refugees without an asylum country, states as a general principle
that:

[a]ction whereby a refugee is obliged to return or is sent to a country where he
has reason to fear persecution constitutes a grave violation of the principle of
non-refoulement.”®

80. The Executive Committee goes on to note, in terms which are equally ger-
mane to the issue at hand, that:

[i]t is the humanitarian obligation of all coastal States to allow vessels in
distress to seek haven in their waters and to grant asylum, or at least temporary
refuge, to persons on board wishing to seek asylum.”*

81. Additional support also comes from Conclusion No. 53 (XXXIX) 1988 in re-
spect of stowaway asylum seekers which provides inter alia that ‘[lJike other asylum-
seekers, stowaway asylum-seekers must be protected against forcible return to their
country of origin’.”?

82. These Conclusions attest to the overriding importance of the principle of
non-refoulement, even in circumstances in which the asylum seeker first presents
himself or herself at the frontier. Rejection at the frontier, as with other forms of
pre-admission refoulement, would be incompatible with the terms of Article 33(1).

83. Fourthly, this analysis also draws support from the principles of attribution
and jurisdictionin the field of state responsibility noted above. Conduct amounting
to rejection at the frontier — as also in transit zones or on the high seas — will in all
likelihood come within the jurisdiction of the State and would engage its respon-
sibility. As there is nothing in Article 33(1) of the 1951 Convention to suggest that
it must be construed subject to any territorial limitation, such conduct as has the
effect of placing the person concerned at risk of persecution would be prohibited.

84. It may be noted that Article I(3) of the 1967 Protocol provides inter alia that
the Protocol ‘shall be applied by States Parties hereto without any geographic
limitation’. While this clause was evidently directed towards the references to
‘events occurring in Europe’ in Article 1B(1) of the 1951 Convention, it should also

69 Conclusion No. 6 (XXVIII) 1977, para. (c) (emphasis added).
70 Conclusion No. 15 (XXX) 1979, at para. (b).
71 Ibid., para. (c) (emphasis added). 72 Conclusion No. 53 (XXXIX) 1988, at para. 1.
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be read as an indication of a more general intention to the effect that the protec-
tive regime of the 1951 Convention and the 1967 Protocol was not to be subject to
geographic— or territorial — restriction.

85. Fifthly, this analysis is also supported by the appreciation evidentin repeated
resolutions of the General Assembly that the principle of non-refoulement applies to
those seeking asylum just as it does to those who have been granted refugee sta-
tus. The point is illustrated by UNGA Resolution 55/74 of 12 February 2001 which
states inter alia as follows:

The General Assembly

6. Reaffirms that, as set out in article 14 of the Universal Declaration of
Human Rights, everyone has the right to seek and enjoy in other countries
asylum from persecution, and calls upon all States to refrain from taking measures
that jeopardise the institution of asylum, particularly by returning or expelling refugees
or asylum seekers contrary to international standards;

10. Condemns all acts that pose a threat to the personal security and
well-being of refugees and asylum-seekers, such as refoulement . . .73

86. Finally, attention should be drawn to developments in the field of human
rights which require that the principle of non-refoulement be secured for all persons
subject to the jurisdiction of the State concerned. Conduct amounting to rejection
at the frontier will normally fall within the jurisdiction of the State for the purposes
of the application of human rights norms. These developments are material to the
interpretation of the prohibition of refoulement under Article 33(1) of the 1951 Con-
vention.

3. Who is protected?

87.The next question is who is protected by the prohibition on refoulement?

88. The language of Article 33(1) is seemingly clear on this point. Protection is
to be afforded to ‘a refugee’. Pursuant to Article 1A(2) of the 1951 Convention, as
amended by Article I(2) of the 1967 Protocol, the term ‘refugee’ applies to any per-
son who:

owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is
outside the country of his nationality and is unable or, owing to such fear, is
unwilling to avail himself of the protection of that country; or who, not
having a nationality and being outside the country of his former habitual
residence, is unable or, owing to such fear, is unwilling to return to it.

73 A/RES/55/74, 12 Feb. 2001, at paras. 6 and 10 (emphasis added).



116 Non-refoulement (Article 33)

(a) Non-refoulement is not limited to those formally recognized as
refugees

89. The argument is sometimes made that non-refoulement only avails those who
have been formally recognized as refugees. The basis for this contention is that
refugee status is conferred formally as a matter of municipal law once it has been
established that an asylum seeker comes within the definition of ‘refugee’ under
Article 1A(2) of the 1951 Convention. There are several reasons why this argument
is devoid of merit.

90. Article 1A(2) of the 1951 Convention does not define a ‘refugee’ as being a
person who has been formally recognized as having a well-founded fear of persecution,
etc. It simply provides that the term shall apply to any person who ‘owing to well-
founded fear of being persecuted...’. In other words, for the purposes of the 1951
Convention and the 1967 Protocol, a person who satisfies the conditions of Article
1A(2) is a refugee regardless of whether he or she has been formally recognized as
such pursuant to a municipal law process. The matter is addressed authoritatively
by the Handbook on Procedures and Criteria for Determining Refugee Status prepared by
UNHCR as follows:

A person is a refugee within the meaning of the 1951 Convention as soon as
he fulfils the criteria contained in the definition. This would necessarily occur
prior to the time at which his refugee status is formally determined.
Recognition of his refugee status does not therefore make him a refugee but
declares him to be one. He does not become a refugee because of recognition,
but is recognized because he is a refugee.”*

91. Any other approach would significantly undermine the effectiveness and util-
ity of the protective arrangements of the Convention as it would open the door for
States to defeat the operation of the Convention simply by refusing to extend to
persons meeting the criteria of Article 1A(2) the formal status of refugees.

92. That the protective regime of the 1951 Convention extends to persons who
have not yet been formally recognized as refugees is apparent also from the terms
of Article 31 of the Convention. This provides, in paragraph 1, that:

[tlhe Contracting States shall not impose penalties, on account of their illegal
entry or presence, on refugees who, coming directly from a territory where
their life or freedom was threatened in the sense of Article 1, enter or are
present in their territory without authorization, provided they present
themselves without delay to the authorities and show good cause for their
illegal entry or presence.

74 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status (Geneva, 1979, re-edited
1992), at para. 28 (hereinafter ‘UNHCR Handbook’).
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93. Refugees who enter and are present in the territory of a State illegally will,
almost inevitably, not have been formally recognized as refugees by the State
concerned. Article 31 nevertheless precludes the imposition of penalties on such
persons. The only reasonable reading of this provision is that penalties cannot be
imposed on those who come within the definition of a refugee in Article 1A(2)
regardless of whether they have been formally recognized as such. To the extent
that Article 31 applies regardless of whether a person who meets the criteria of a
refugee has been formally recognized as such, it follows, a fortiori, that the same
appreciation must apply to the operation of Article 33(1) of the Convention. The
refoulement of a refugee would put him or her at much greater risk than would the
imposition of penalties for illegal entry. It is inconceivable, therefore, that the Con-
vention should be read as affording greater protection in the latter situation than
in the former.

94. This approach has been unambiguously and consistently affirmed by the
Executive Committee over a twenty-five-year period. Thus, in Conclusion No. 6
(XXVIII) 1977 the Executive Committee

[r]laffirm[ed] the fundamental importance of the observance of the principle
of non-refoulement — both at the border and within the territory of a State — of
persons who may be subjected to persecution if returned to their country of
origin irrespective of whether or not they have been formally recognized as refugees.”>

95. This was subsequently reaffirmed by the Executive Committee in Conclusion
No. 79 (XLVII) 1996 and Conclusion No. 81 (XLVIII) 1997 in substantially the same
terms:

The Executive Committee. . . (j) Reaffirms the fundamental importance of
the principle of non-refoulement, which prohibits expulsion and return of
refugees, in any manner whatsoever, to the territories where their life or
freedom would be threatened on account of their race, religion, nationality,
membership of a particular social group or political opinion, whether or not
they have been formally granted refugee status.”®

96. The same view has been endorsed in UNGA Resolution 52/103 of 9 February
1998, where the General Assembly inter alia reaffirmed:

that everyone is entitled to the right to seek and enjoy in other countries
asylum from persecution, and, as asylum is an indispensable instrument for
the international protection of refugees, calls upon all states to refrain from
taking measures that jeopardize the institution of asylum, in particular, by

75 Executive Committee, Conclusion No. 6, (XXVIII) 1997 at para. (c) (emphasis added).
76 Conclusion No. 79 (XLVII) 1996, at para. (j) (emphasis added). Para. (i) of Conclusion No. 81
(XLVIII) 1997 is cast in almost identical terms.
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returning or expelling refugees or asylum-seekers contrary to international
human rights and to humanitarian and refugee law.””

This has been reiterated by the UNGA in subsequent resolutions.”®

97. Other instruments express the same approach. The Asian-African Refugee
Principles, for example, refer simply to persons ‘seeking asylum’. Similarly, the
Declaration on Territorial Asylum refers to asylum seekers. The OAU Refugee Con-
vention and the American Convention on Human Rights are cast in broader terms
still, providing respectively that ‘[n]o person shall be subjected...” and ‘[ijn no case
may analienbe....

98. Developments in the law of human rights more generally preclude refoulement
in the case of a danger of torture, cruel, inhuman or degrading treatment or pun-
ishment without regard to the status of the individual concerned. This approach,
which focuses on the risk to the individual, reflects the essentially humanitarian
character of the principle of non-refoulement. Differences in formulation notwith-
standing, the character and object of the principle in a human rights context are
the same as those under the 1951 Convention. Both would be undermined by a re-
quirement that, for the principle to protect individuals at risk, they must first have
been formally recognized as being of some or other status.

99. In sum, therefore, the subject of the protection afforded by Article 33(1) of
the 1951 Convention is a ‘refugee’ as this term is defined in Article 1A(2) of the Con-
vention, as amended by the 1967 Protocol. As such, the principle of non-refoulement
will avail such persons irrespective of whether or not they have been formally recog-
nized as refugees. Non-refoulement under Article 33(1) of the 1951 Convention will
therefore protect both refugees and asylum seekers.

(b) Need for individual assessment of each case

100. The implementation of the principle of non-refoulement in general requires an
examination of the facts of each individual case. In particular a denial of protection
in the absence of a review of individual circumstances would be inconsistent with
the prohibition of refoulement.

101. The importance of such a review as a condition precedent to any denial of
protection emerges clearly from Conclusion No. 30 (XXXIV) 1983 of the Executive
Committee in respect of the problem of manifestly unfounded or abusive applica-
tions for refugee status or asylum. Noting the problem caused by such applications
and the ‘grave consequences for the applicant of an erroneous determination and
the resulting need for such a decision to be accompanied by appropriate procedu-
ral safeguards’, the Executive Committee recommended that:

77 A/RES/52/103, 9 Feb. 1998, at para. 5 (emphasis added).
78 See, e.g., A/RES/53/125, 12 Feb. 1999, at para. 5.
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as in the case of all requests for the determination of refugee status or the
grant of asylum, the applicant should be given a complete personal interview
by a fully qualified official and, whenever possible, by an official of the
authority competent to determine refugee status.”®

102. These guidelines reflect those drawn up earlier by the Executive Committee
on the determination of refugee status more generally.8°

(0 Mass influx

103. The requirement to focus on individual circumstances as a condition prece-
dent to a denial of protection under Article 33(1) must not be taken as detracting in
any way from the application of the principle of non-refoulement in cases of the mass
influx of refugees or asylum seekers. Although by reference to passing comments
in the travaux préparatoires of the 1951 Convention, it has on occasion been argued
that the principle does not apply to such situations, this is not a view that has any
merit. It is neither supported by the text as adopted nor by subsequent practice.

104. The words of Article 33(1) give no reason to exclude the application of the
principle to situations of mass influx. On the contrary, read in the light of the hu-
manitarian object of the treaty and the fundamental character of the principle, the
principle must apply unless its application is clearly excluded.

105. The applicability of the principle in such situations has also been affirmed
unambiguously by the Executive Committee. The Executive Committee, in Con-
clusion No. 22 (XXXII) 1981, said:

L. General

2. Asylum seekers forming part of such large-scale influx situations are
often confronted with difficulties in finding durable solutions by way of
voluntary repatriation, local settlement or resettlement in a third country.
Large-scale influxes frequently create serious problems for States, with the
result that certain States, although committed to obtaining durable
solutions, have only found it possible to admit asylum seekers without
undertaking at the time of admission to provide permanent settlement of
such persons within their borders.

3. It is therefore imperative to ensure that asylum seekers are fully
protected in large-scale influx situations, to reaffirm the basic minimum
standards for their treatment, pending arrangements for a durable solution,
and to establish effective arrangements in the context of international
solidarity and burden-sharing for assisting countries which receive large
numbers of asylum seekers.

79 Executive Committee, Conclusion No. 30 (XXXIV) 1983, at para. (e)(i).
80 See Executive Committee, Conclusion No. 8 (XXVIII) 1977.
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II. Measures of protection

A. Admission and non-refoulement

1. In situations of large-scale influx, asylum seekers should be admitted to
the State in which they first seek refuge and if that State is unable to admit
them on a durable basis, it should always admit them at least on a temporary
basis and provide them with protection according to the principles set out
below. They should be admitted without any discrimination as to race,
religion, political opinion, nationality, country of origin or physical
incapacity.

2.In all cases the fundamental principle of non-refoulement — including
non-rejection at the frontier — must be scrupulously observed.8!

106. The Executive Committee expressed the same view in response to the hu-
manitarian crisis in the former Yugoslavia in Conclusion No. 74 (XLV) 1994.52

107. Other developments in the field of refugee protection also reflect the view of
States that non-refoulement applies in situations of mass influx. Thus, the application
of the principle to such situations is expressly referred to in both the OAU Refugee
Convention and the Cartagena Declaration and has been consistently referred to
by the UNGA as a fundamental principle of protection for refugees and asylum
seekers.

108. More recently, the application of the principle of non-refoulement in cases of
‘temporary protection’ — a concept that is designed to address the difficulties posed
by mass influx situations — has been clearly accepted. The point is illustrated by the
‘Proposal for a Council Directive on minimum standards for giving temporary pro-
tection in the event of a mass influx of displaced persons’ currently in preparation
by the Commission of the European Communities.®® The fundamental character
of the principle of non-refoulement in circumstances of mass influx is affirmed in the
opening sentence of the Commission’s Explanatory Memorandum to this Proposal
as follows:

As envisaged by the conclusions of the Presidency at the Tampere European
Council in October 1999, a common European asylum system must be based
on the full and inclusive application of the Geneva Convention, maintaining
the principle of non-refoulement.

81 Conclusion No. 22 (XXXII) 1981. 82 Conclusion No. 74 (XLV) 1994, at para. (r).

83 Commission of the European Communities, ‘Proposal for a Council Directive on Minimum
Standards for Giving Temporary Protection in the Event of a Mass Influx of Displaced Persons
and on Measures Promoting a Balance of Efforts Between Member States in Receiving Such Per-
sons and Bearing the Consequences Thereof’, provisional version, May 2000. On the basis of this
proposal, a Directive was adopted by the Council at its meeting on 28-29 May 2001. The final
text of the Directive has not yet been published. [Editorial note: The final text of the Directive
was formally adopted by the Council on 20 July 2001 and published in OJ 2001 No. L212/12.
Article 3(2) reaffirms: “Member States shall apply tem