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Foreword

At the start of the twenty-first century, fifty years after the drafting of
the 1951Convention Relating to the Status of Refugees, international refugee pro-
tection is at a crossroads. In a globalizing world and a rapidly changing political
environment, the Convention faces many challenges. These include new forms of
persecution and conflict, complex mixed migration movements, the reluctance of
many states to accept refugees, and restrictive interpretation of the Convention.
The papers and the conclusions contained in this volume are one outcome of the

GlobalConsultationson InternationalProtection, organizedbyUNHCRin2000–2
to reinvigorate the international refugeeprotection regime.They address keyques-
tions relating to the 1951 Convention, where it was considered that greater clarity
and coherence of interpretationwas needed. They are the result of a series of expert
roundtables which were held in 2001 as part of the Global Consultations.
This book examines some of the legal issues that are part of the system of gov-

ernance for refugees. The cornerstone of this system remains the 1951 Convention
and its1967Protocol. The aim is to ensure that this systemcan functionmore effec-
tively, equitably, andefficiently, enablingrefugees toobtain theprotection towhich
they are entitled.
Refugee protection problems cannot be addressed in isolation. All stakeholders,

whether they be international organizations, governments, judiciaries, civil so-
ciety, non-governmental organizations, or academia, need to strengthen their
partnerships and clarify their roles. Clearer understanding and more consistent
implementation are an integral part of ensuring that refugee protection burdens
and responsibilities are sharedmore equally, and that someof theworld’smost vul-
nerable individuals areable tofinddurable solutions to theirplightandtoenjoy the
respect that they deserve.
The Declaration agreed by delegates at the Ministerial Meeting of States Parties

to the 1951Convention and/or 1967 Protocol in December 2001 called on States to
‘strengthen asylum and render protection more effective’. I hope this volume will
serve as a tool to assist those involved in refugee protection in this endeavour.

Ruud Lubbers
United Nations High Commissioner for Refugees
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Preface

The world has changed radically since the establishment of UNHCR and
the coming into force of the Convention Relating to the Status of Refugees some
fifty years ago. The modern regime of international refugee protection has been
built on these beginnings in the aftermath of the Second World War and is now
a complex structure affording vital protection to millions of forcibly displaced
people. Within this structure, the Convention and its 1967 Protocol are widely
acknowledged as enduring instruments with a ‘central place in the international
refugee protection regime’, as States Parties to the Convention and/or Protocol de-
clared in December 2001.
Conclusionshave,however, sometimesbeendrawnwhichput inquestion theon-

going relevance of the Convention or which seem to call for its complete overhaul,
or even abandonment. Such conclusions aremisguided, even dangerous. They con-
tribute to the waning quality of asylum, as State commitment to protection using
the available instruments starts to falter. UNHCRdoes of course recognize that the
challenges today are many and various and that there are gaps in the protection
framework, even while, at the core, the Convention regime’s fundamental princi-
ples are as sound and necessary as ever.
TheGlobalConsultations on International ProtectionhavebeenUNHCR’s effort

to rise to modern challenges confronting refugee protection, to shore up support
for the international framework of protection principles, and to explore the scope
for enhancing protection through new approaches, which nevertheless respect the
concerns and constraints of States and other actors. The process was designed to
promote better understanding of today’s protection dilemmas, from the perspec-
tive both of the providers and of the beneficiaries of international protection. State
interests and refugee needs have not been always easy to reconcile, but certainly the
first step in this direction can only be taken when the possibilities and limitations
are properly appreciated.
The Consultations were also conceptualized so as to realize better cooperation

among all concerned. Best practices, or at least baselines, for making asylum sys-
tems work more justly and efficiently, coupled with a firming up of political will
to improve the ‘doing’ of protection, not on an ad hoc and discretionary basis, but
more predictably and consistently within the internationally agreed parameters,
were likewise an objective. So too was a more reasoned approach to responsibility

xvii



xviii Preface

sharing, in order to rationalize the assumption of responsibilities and balance the
burdens in amore equitablemanner. Finally, theConsultationshad thegoal of con-
tributing to improved implementationof important frameworkprinciples, includ-
ing by clarifying their meaning in amodern context.
The various issues raised in the course of the Global Consultations were orga-

nized along three ‘tracks’. The first culminated in an unprecedented Ministerial
Meeting of States Parties to the 1951 Convention and/or 1967 Protocol in Geneva
in December 2001. The Declaration from that meeting – the first ever adopted by
all States Parties – is reproduced in Part 1.3 of this book. ThatDeclaration stands as
an importantmeasure of political commitment to better refugee protectionwithin
a strengthened Convention framework. The ‘second track’ of the Consultations in-
volved a series of expert roundtables held during 2001 on specific issues in the in-
terpretation of the 1951 Convention onwhich greater clarity is required, as set out
in the table on p. xxi. A more harmonized understanding of how the Convention
is to be applied in today’s world will, it is hoped, be one enduring outcome. The
‘third track’ brought together States and other actors, within the framework of the
ExecutiveCommittee of theHighCommissioner’s Programme, to examine various
specificor thematic refugeeprotectionconcernsnotdirectly, ornot adequately, cov-
ered by the Convention and Protocol.
Overall the Global Consultations process has encouraged a cooperative spirit in

tackling refugee issues. It has aroused an interest in multilateral dialogue to find
solutions to an increasingly internationalized set of problems.Theprocess has con-
firmed a willingness to pool concerns and jointly point the way forward to the
durable resolution of problems whose solution is within our collective reach. To-
gether, UNHCR and States have drafted an Agenda for Protection, which should
help both to inform and to shape debate and policy formation. The Agenda com-
prises a comprehensive programme of action to tackle the various issues besetting
refugee protection in today’s complex environment.
This book represents a key outcome very particularly of the second track

roundtable meetings and the Summary Conclusions resulting from them. It fo-
cuses in a detailed manner on discrete legal issues of interpretation of the 1951
Convention, bringing together the expert papers presented to the participants at
the roundtable meetings and their conclusions. The authors were asked to make
proposals to establish common understandings on key issues of Convention inter-
pretation in order to promote greater consistency in the application of the Conven-
tion in the different jurisdictions of the world. They were also asked to factor into
their analysis subsequent developments in international law of relevance to forced
displacement.
Thebook is introducedby anoverviewof refugeeprotection in international law,

followed by a paper on the age- and gender-sensitive interpretation of the 1951
Conventionandthe textof the2001Declarationof theMinisterialMeetingofStates
Parties to the1951Conventionand/or1967Protocol.Thebookthencomprisesnine
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parts, each containing apaper bydifferent leading international refugee experts on
key issues of interpretation of the 1951Convention. These concern non-refoulement,
illegal entry, membership of a particular social group, gender-related persecution,
internal flight, relocation or protection alternatives, exclusion, cessation, family
unity and reunification, andUNHCR’s supervisory responsibilityunder its Statute.
Each of these issues was debated at an expert roundtable meeting in 2001 and the
Summary Conclusions of thosemeetings follow the relevant paper.
I trust this bookwill offer a valuable resource for judges, adjudicators, legal prac-

titioners, government officers, humanitarian workers, non-governmental refugee
advocates, and academics alike in their various efforts towards the common goal of
strengthening refugee protectionworldwide. For its part, UNHCRwill be drawing
on thesevarious contributions to refine its ownguidelines,which itmakes available
pursuant to its responsibility under paragraph 8 of its Statute and Article 35 of the
1951 Convention itself.

Erika Feller
Director of International Protection

Office of the United Nations High Commissioner for Refugees
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D.D. andD.N. v. Etat belge,Ministre de l’intérieur etMinistre de la santé publique, de
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Travaux préparatoires 106, 119, 123, 130, 136, 189, 202, 265, 294, 375,
427, 447, 452
Preamble 13, 37n, 46, 189, 290–1, 324, 332n, 344, 374, 385, 405,
406, 454, 570
Art. 1 24, 40, 186, 193, 216, 253, 363
Art. 1A 372n, 459, 462, 571, 615
Art. 1A(1) 516, 518–20
Art. 1A(2) xxi, 16, 32, 39n, 41, 47, 51, 55–7, 61, 67, 75, 79, 100, 102,
107, 115–17, 118, 123–7, 264, 267, 323, 325, 351, 365, 377n, 410, 452,
464–6, 518–19, 520n, 528, 548, 655n
Art. 1B(1) 114
Art. 1C xxi, 31, 47, 75, 324, 458, 543
Art. 1C(1) 31, 378, 492, 523–5, 540, 544, 545, 550
Art. 1C(2) 31, 492, 523, 525–7, 540, 544, 545, 550
Art. 1C(3) 31, 492, 523, 525, 527–8, 540–1, 544, 545, 550
Art. 1C(4) 31, 492, 523, 528–9, 540, 541, 544, 545, 550
Art. 1C(5) 31, 75, 77, 382n, 493, 494–5, 499–519, 533–6, 543, 544,
545–8
Art. 1C(6) 31, 75, 493, 495, 499–519, 526, 533–6, 543–4,
545–8
Art. 1D 324
Art. 1E 324
Art. 1F xxi, 28–30, 47, 83, 100, 129, 136, 139, 324, 426–32, 450,
457–9, 463–74, 476, 478, 480, 484, 513, 569, 573
Art. 1F(a) 73, 426, 432, 433–9, 447, 450, 453, 455, 466, 471, 480–1
Art. 1F(b) 29, 73, 130, 426, 432, 439–55, 457, 466, 471, 480–2
Art. 1F(c) 426, 447, 450, 455–7, 466, 481–2



xlviii Table of treaties

Arts. 2–33 27, 102, 106, 408–9, 411, 474n
Art. 2 256
Art. 3 216, 323
Art. 4 408n, 569n
Art. 5 569n
Art. 8 221
Art. 9 195–6, 221
Art. 12 33n, 569n, 581n
Art. 15 408n
Art. 16 408n
Art. 17 409n
Art. 18 409n
Art. 19 409n
Art. 20 409n
Art. 21 409n
Art. 22 409n, 569n
Art. 23 409n
Art. 24 33n, 409n, 569n
Art. 26 196, 221, 409n
Art. 28 197, 209, 411n, 524n
Art. 31 xxi, 14, 100, 107, 116–17, 186–8, 191–6, 201–6, 209, 213,
215–19, 226, 229, 234, 253–5, 257, 569
Art. 31(1) 14, 123–4, 188–9, 193–5, 198, 202, 216–19, 222, 247–8,
254–6
Art. 31(2) 14, 186, 195–6, 219, 222–3, 230–2, 254–7
Art. 32 11, 12, 101, 107, 156, 196n, 460–1, 464, 530–44, 574
Art. 33 xxi, 9–13, 90, 101, 106–7, 149, 156, 178, 216–17, 426, 462,
474, 481, 484, 530, 569, 615
Art. 33(1) 108, 109, 112–15, 117, 118, 121–7, 134, 403
Art. 33(2) 11–12, 30, 83, 108, 112, 128–40, 179, 427, 457–64, 470,
477n, 513, 530, 573
Art. 34 32, 528, 543
Art. 35 xxi, 9, 36, 101, 226, 258, 494, 533, 615–19, 622–7, 630–1,
634, 651–4, 658–9, 661–3, 667–9
Art. 36 669
Art. 38 427n, 632, 636, 653n
Art. 39 633n
Art. 42 101–2, 107, 617

1951 Final Act of the United Nations Conference of Plenipotentiaries on the
Status of Refugees and Stateless Persons, 1951, UN doc.
A/CONF.2/108/Rev.1, 189UNTS 137 xxi, 33, 99n, 557, 569n, 586,
605

1952 Convention on the Political Rights ofWomen, 193UNTS 135 636n



Table of treaties xlix

1952 Protocol No. 1 to the 1950 EuropeanHuman Rights Convention, 20
March, ETSNo. 9 156

1954 Caracas Convention on Territorial Asylum, OAS Treaty Series
No. 19 222

1954 Convention Relating to the Status of Stateless Persons, 360
UNTS 117 636n

1957 European Convention on Extradition, ETSNo. 24 93, 112, 447n
1958 Geneva Convention on the Continental Shelf 142
1960 UNESCOConvention Against Discrimination in Education, 14Dec.

1960 637
1961 European Social Charter, ETSNo. 35 605, 639n
1961 Single Convention onNarcotic Drugs, as amended by the 1972 Protocol

Amending the Single Convention onNarcotic Drugs 646n
1962 Protocol of 10Dec. 1962 Instituting a Conciliation andGoodOffices

Commission to be Responsible for Seeking a Settlement of Any Disputes
whichMay Arise Between States Parties to the 1960 Convention Against
Discrimination in Education 637

1963 Protocol No. 4 to the 1950 EuropeanHuman Rights Convention, 16
Sept. 1963, ETSNo. 46 156, 222n

1963 Tokyo Convention on Offences and Certain Other Acts Committed on
Board Aircraft, UKTS 126 (1969), Cmnd 4230 431n

1965 International Convention on the Elimination of All Forms of Racial
Discrimination, 660UNTS 195 328, 567n, 636–7n, 639n, 650n

1966 Asian-African Legal Consultative Committee, Principles Concerning
Treatment of Refugees 90, 113, 118, 123, 125, 127, 130, 140, 144, 147

1966 International Covenant on Civil and Political Rights, 999UNTS 171, 6
ILM (1967) 368 12, 93, 147, 159–61, 320, 327–9, 334, 406–7, 438n,
567n, 595
Art. 2 110, 187n, 320n, 324
Art. 3 320n
Art. 4 132n, 162n, 461n
Art. 5(1) 162n
Art. 6(1) 132n
Art. 7 92, 144–6, 152–3, 157–9, 475n, 476n, 518n, 628
Art. 8 132n
Art. 9 208, 222n, 227
Art. 12 222, 372n, 526n
Art. 13 574
Art. 14 188n, 195
Art. 15(1) 194–5
Art. 17 66n, 518n, 566n, 575, 605
Art. 23 566n, 605
Art. 26 320n, 324, 344



l Table of treaties

Art. 40 639n
Art. 41 636n
Art. 42 637n

1966 International Covenant on Economic, Social and Cultural Rights, UNGA
res. 220A (XXI), 993UNTS 3 327–9, 407, 566n, 567n, 568, 605, 639n

1966 Optional Protocol to the International Covenant on Civil and Political
Rights, UNGA res. 2200A (XXI), 16Dec. 1966 567n, 650n
Art. 1 110
Art. 5(4) 650n

1967 Declaration on Territorial Asylum, UNGA res. 2132 (XXII), 14Dec.
1967 91, 113, 118, 125, 127, 130, 140, 144, 147, 164

1967 Protocol attached to the 1951 Convention Relating to the Status of
Refugees, 606UNTS 267 3, 6, 9, 35, 44, 46, 52, 81, 95–6, 101–3, 128,
140, 146–8, 178, 188, 197, 207, 218, 326, 380, 426n, 605, 654–8, 664–6
Art. I 102, 106, 108, 114, 115
Art. II 9, 35, 102, 615–19, 624–5, 627, 634, 651, 653, 658–9, 661–3
Art. IV 632, 636, 653n
Art. V 633n
Art. VII 102, 107

1968 Treaty on the Non-Proliferation of NuclearWeapons 647
1969 American Convention onHuman Rights or ‘Pact of San José, Costa Rica’,
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re-availment of State protection, 564
trafficking of people, 21
UNHCRGuidelines, 226
see also children

movement restrictions
administrative, 232, 256
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trafficking of people, 60, 61
UNpurposes and principles, 457
UNHCRHandbook, 59

Northern Ireland, Irish National Liberation
Army (INLA), 268

Norway
family unity, 592
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I. Background

The 1951 Convention Relating to the Status of Refugees and the 1967
Protocol to the Convention1 are the modern legal embodiment of the ancient and
universal tradition of providing sanctuary to those at risk and in danger. Both
instruments reflect a fundamental human value on which global consensus exists
and are the first and only instruments at the global levelwhich specifically regulate
the treatment of thosewho are compelled to leave their homes because of a rupture
with their country of origin. For half a century, they have clearly demonstrated

∗ The views expressed are the personal views of the authors and may not necessarily be shared by
the United Nations or by UNHCR.

1 189UNTS 150; 606UNTS 267.
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4 Introduction: refugee protection in international law

their adaptability to changing factual circumstances.Beginningwith theEuropean
refugees from the SecondWorldWar, the Convention has successfully afforded the
framework for theprotectionof refugees frompersecutionwhether fromrepressive
regimes, theupheaval causedbywars of independence, or themany ethnic conflicts
of the post-Cold War era.2

International refugee protection is as necessary today as it was when the
1951 Convention was adopted over fifty years ago. Since the end of the Cold
War, simmering tensions of an inter-ethnic nature – often exploited by populist
politicians – have erupted into conflict and strife. Communities which lived
together for generations have been separated and millions of people displaced –
whether in the former Yugoslavia, the Great Lakes, the Caucasus, or Afghanistan.
The deliberate targeting of civilians and their enforced flight have not only
represented methods of warfare but have become the very objectives of the con-
flict. Clearly, this forced displacement is for reasons which fall squarely within the
Convention refugee definition. Yet States in some regionshave oftenbeen reluctant
to acknowledge this at the outset of the crisis and have developed ad hoc, discre-
tionary responses instead.
There are also many longstanding refugee situations resulting from conflicts

which have not been resolved with the ending of the Cold War and have taken on
a life of their own, often fuelled by the plunder of valuable natural resources and/or
illicit trade in small arms.3 Endemic instability and insecurityoftenaccompanydis-
placement within and from failed States or States where central government only
controls part of the territory – hardly offering conditions for safe return.
The displacement resulting from such situations can pose particular problems

to host States, especially if they provide asylum to large refugee communities,
sometimes for decades. There is thus a real challenge as to how best to share re-
sponsibilities so as to ease the burden on any one State unable to shoulder it
entirely. There is also a need to put in place burden sharing – not burden shifting –
mechanismswhich can trigger timely responsibility sharing in anygiven situation.
Xenophobia and intolerance towards foreigners and in particular towards

refugees and asylum seekers have also increased in recent years andpresent amajor
problem.Certainmedia andpoliticians appear increasingly ready to exploit the sit-
uation for their own ends.
In addition, security concerns since the attacks in the United States on 11

September 2001 dominate the debate, including in themigration area, and have at
times overshadowed the legitimate protection interests of individuals. A number
of countries have, for instance, revisited their asylum systems from a security angle

2 See generally, UNHCR, The State of theWorld’s Refugees (Oxford University Press, 2000).
3 See, e.g., UN General Assembly resolution on the role of diamonds in fuelling conflict, UN doc.
A/RES/55/56,1Dec.2000; generally alsohttp://www.un.org/peace/africa/Diamond.html. For the
UNConference on the Illicit Trade in Small Arms andLightWeapons inAll Its Aspects,NewYork,
9–20 July 2001, see UN doc. A/CONF.192/15 and http://disarmament.un.org/cab/smallarms/.
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and have in the process tightened procedures and introduced substantial modifi-
cations, for example, by broadening grounds for detention or reviewing claims for
the purpose of detecting potential security risks. In some situations, it has beenno-
ticeable that the post-September 11 context has been used to broaden the scope of
provisions of the 1951 Convention allowing refugees to be excluded from refugee
status and/or to be expelled. The degree of collaboration between immigration and
asylumauthorities and the intelligence andcriminal lawenforcementbrancheshas
also been stepped up.
The growth of irregular migration, including the smuggling and trafficking

of people, presents a further challenge. These developments are in part a conse-
quenceofglobalization,whichhas facilitatedandstrengthened transport andcom-
munication networks and raised expectations. In part, the increase in irregular
migration can also be viewed as a result of restrictive immigration policies inmany
industrialized States, which oblige economic migrants and refugees alike to use
irregular channels, whether they are in search of a better life or, more fundamen-
tally, freedom from persecution. Visa requirements, carrier sanctions, readmission
agreements, thepostingof immigrationofficers abroad andother similarmeasures
are all migration control tools which require proper protection safeguards and
procedures if refugees are to be able to reach safety.
More specifically, in terms of the interpretation of the 1951 Convention itself,

some States use various complementary forms of protection, which have had the
effect in some instances of diverting Convention refugees to lesser forms of pro-
tection. When the protection afforded by international human rights instruments
is also taken into account, the result is that many States now have several differ-
ent procedures for determining international protection needs. This in turn raises
questions concerning the inter-relationship between international refugee law on
the one hand and international humanitarian and human rights law on the other.
Within the asylumprocedure, systems inmany States face significant challenges

in ensuring a proper balance between the need for fairness and for efficiency.
Dilemmas abound.Howcannotions such as safe third countries, and safe countries
of origin or indeed accelerated procedures for manifestly unfounded cases, which
have been introduced in many jurisdictions, be implemented both efficiently and
in a protection-sensitive manner? Are the victims of violence and persecution by
non-State actors – militias, paramilitary groups, separatist rebels, bandits, mafia,
violent husbands – entitled to protection as refugees in another State? To what ex-
tent can the notion of ‘persecution’ and the ‘particular social group’ ground in the
1951Conventionrefugeedefinitionreasonablybeextendedtoprotectwomenfrom
gender-related violence, not least rape in the context of conflict but also, perhaps,
harmful traditional practices, trafficking or domestic violence? If only part of the
State of origin is affected by conflict, to what extent are individuals able to relo-
cate to other areas inside that State and how does this affect their claim for refugee
protection? What bearing do other conventions such as the 1989 Convention on
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the Rights of the Child4 have on asylum procedures and the treatment of refugee
children?
Differing approaches within regions have also led States to develop region-

ally specific legal frameworks for handling refugee claims. Such endeavours can
strengthen refugee protection but need at the same time to ensure consistency
with the 1951 Convention regime and thereby promote its ‘full and inclusive
application’.5 Concepts, such as the safe country of origin or safe third country no-
tions, developed in some regions are sometimes also ‘exported’ to other parts of the
world, which may receive far fewer claims or have less well-developed protection
capacities.
Ultimately, the full realization of the international protection regime with the

1951 Convention at its heart hinges on the ability of the international community
to find durable solutions to forced displacement situations, whether these be vol-
untary repatriation, resettlement in a third country, local integration, or a combi-
nation thereof. The challenge is how to realize solutions for individuals, as well as
for refugee groups, which are both lasting and protection based.
In short, the 1951Convention and 1967 Protocol are the global instruments set-

ting out the core principles on which the international protection of refugees is
built. They have a legal, political, and ethical significance that goes well beyond
their specific terms. Reinforcing the Convention as the foundation of the refugee
protection regime is a common concern. The Office of the United Nations High
Commissioner forRefugees (UNHCR), as theguardianof theConvention,has apar-
ticular role to play, but this is a task which requires the commitment of all actors
concerned.6

II. The structure of the book and the purpose of
this overview

The different parts of this book address nine key legal themes of contem-
porary relevance to the international refugee protection regime and in particular
the interpretation of the 1951 Convention. These nine subjects were considered
under the ‘second track’ of the Global Consultations on International Protection,

4 UNGARes. 44/25, 20Dec. 1989.
5 See, e.g., European Council, ‘Presidency Conclusions’, Tampere, Finland, 16–17 Oct. 1999,
para. 13.

6 See generally, E. Feller, ‘International Refugee Protection 50YearsOn: The ProtectionChallenges
of the Past, Present and Future’, 83 International Review of the Red Cross, Sept. 2001, pp. 581–605;
other special journal issues on the occasion of the fiftieth anniversaries of the 1951 Conven-
tion and of UNHCR include 14(1) Revue Québécoise de droit international, 2001; 10 Forced Migration
Review, April 2001; and 35 InternationalMigration Review, Spring 2001. See also, UNHCR, The State
of the World’s Refugees, above n. 2; G. Loescher, The UNHCR and World Politics: A Perilous Path (Oxford
University Press, 2001); I. C. Jackson, The Refugee Concept in Group Situations (Kluwer Law Interna-
tional, TheHague, 1999).
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which were launched by UNHCR in 2000 and are outlined in the table on p.
xxi of this book.7The book is therefore a concrete outcome of the second track
and is also specifically mentioned in the Agenda for Protection.8 The wider
political, operational, and other challenges to the refugee protection regime,
which were addressed in the third of the three ‘tracks’ of the Global
Consultations, lie outside the scope of this book, which focuses on selected
aspects of the legal protection of refugees.9

The purpose of this overview is to provide additional background to the debate
against which the examination of the nine legal topics developed in this book
has proceeded, not least in the context of the ‘second track’ of the Global
Consultations, but also beyond. The overview seeks to highlight the essential
tenets of the issues emerging from the background papers and the discussions
at the four expert roundtables held on these topics in 2001. At the same time,
it attempts to synthe-size possible ways forward on a number of issues, bearing
in mind the complex nature of parts of the current debate. It is hoped that
this overview can serveasa guide to the reader and provide some further insight
into the current thinking on these issues.
In addition to this overview, Part 1 of the book contains a paper on the age-

and gender-sensitive interpretation of the 1951 Convention. This indicates some
of the ways in which gender equality mainstreaming and age-sensitivity are
being or could be implemented to ensure the age- and gender-sensitive application
of international refugee law. Part 1 also contains the text of the Declaration
adopted at the first ever Ministerial Meeting of States Parties to the 1951
Convention and/or 1967 Protocol, which was co-hosted by UNHCR and the
Government of Switzerland in Geneva on 12–13 December 2001 as the ‘first
track’ of the Global Consultations.

7 For further details, see also preface by the Director of International Protection, E. Feller, in this
volume; UNHCRGlobal Consultations on International Protection, ‘Update’, Aug. 2002.

8 UNHCR, ‘Agenda for Protection’, UN doc. A/AC.96/965/Add.1, 26 June 2002.
9 Background papers written for the ‘third track’ of the Global Consultations intended to address
these issues were UNHCR, ‘Protection of Refugees in Mass Influx Situations: Overall Protection
Framework’, UN doc. EC/GC/01/4, 19 Feb. 2001; UNHCR, ‘The Civilian Character of Asylum:
Separating Armed Elements from Refugees’, UN doc. EC/GC/01/5, 19 Feb. 2001; UNHCR,
‘Practical Aspects of Physical and Legal Protection with Regard to Registration’, UN doc.
EC/GC/01/6∗, 19 Feb. 2001; UNHCR, ‘Mechanisms of International Cooperation to Share
Responsibilities and Burdens in Mass Influx Situations’, UN doc. EC/GC/01/7, 19 Feb. 2001;
UNHCR and IOM, ‘Refugee Protection and Migration Control: Perspectives from UNHCR
and IOM’, UN doc. EC/GC/01/11, 31May 2001; UNHCR, ‘Asylum Processes (Fair and Efficient
Asylum Procedures)’, UN doc. EC/GC/01/12, 31 May 2001; UNHCR, ‘Reception of Asylum-
Seekers, Including Standards of Treatment, in the Context of Individual Asylum Systems’,
UN doc. EC/GC/01/17,
4 Sept. 2001; UNHCR, ‘Complementary Forms of Protection’, UN doc. EC/GC/01/18, 4 Sept.
2001; UNHCR, ‘Strengthening Protection Capacities inHost Countries’, UNdoc. EC/GC/01/19∗,
19 April 2002; UNHCR, ‘Voluntary Repatriation’, UN doc. EC/GC/02/5, 25 April 2002; UNHCR,
‘Local Integration’, UN doc. EC/GC/02/6, 25 April 2002; UNHCR, ‘Strengthening and
Expanding Resettlement Today: Dilemmas, Challenges and Opportunities’, UN doc.
EC/GC/02/7,
25 April 2002; UNHCR, ‘Refugee Women’, UN doc. EC/GC/02/8, 25 April 2002; and
UNHCR, ‘Refugee Children’, UN doc. EC/GC/02/9, 25 April 2002. These documents are
available on the UNHCR website, www.unhcr.org.
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The nine parts of this book which follow Part 1 each address a key legal issue,
namely, non-refoulement, illegal entry, membership of a particular social group,
gender-related persecution, internal flight, relocation or protection alternatives,
exclusion, cessation, family unity and reunification, and UNHCR’s supervisory
responsibility.
Each of these parts contains, first, the background paper which formed the

basis for discussion at the relevant expert roundtable. These papers present the
position of the individual refugee law expert. Sometimes a paper advocates one
particular interpretation rather than the range of approaches which may exist.
The papers do not therefore purport to be a definitive position, but rather are
part of a process of taking the debate forward on key issues of interpretation
on which opinion and jurisprudence continue to differ. Each paper has been
updated in the light of the discussions and major relevant developments since
the roundtables and is therefore more comprehensive than the earlier versions
posted on the UNHCR website, www.unhcr.org, at the time of the second track
of the Global Consultations.
Secondly, each part contains the ‘Summary Conclusions’ of the expert round-

table concerned which reflect the tenor of the discussion at the roundtable.
These do not represent the individual views of each participant or necessarily
of UNHCR, but reflect broadly the understandings emerging from the discussion
on the issue under consideration. Finally, each part contains a list of participants
at the roundtable. In the interests of ensuring a fruitful and in-depth discussion
of the topics, and in view of funding and space constraints, UNHCR was obliged
to limit participation in the expert roundtables. Participants were selected by
UNHCR on the basis of their experience of and expertise in these issues. In
drawing up the lists for the four roundtables, UNHCR’s Department of
International Protection reviewed the academic literature on the relevant topics,
considerednamessuggestedbygovernmentsandnon-governmentalorganizations
(NGOs), and consulted UNHCR field offices. Care was taken to ensure a diversity
of viewpoints by including experts working in government, as well as NGOs,
academia, the judiciary, and the legal profession. Regional and gender balance
were also taken into consideration. To broaden discussion and draw on an even
wider pool of experts, the discussion papers were posted on the UNHCR website
for comments, which were received from States, NGOs, and many indi-
viduals.
The second track consultations process, including notably the Summary

Conclusions, is already feeding into the policy-making process at the international
level. Drawing on this process, UNHCR is in the process of revising, updating
and publicizing its guidelines on many of the issues discussed at the roundtables.
These are being issued as a series of ‘UNHCR Guidelines on International
Protection’, the first two of which were issued in May 2002, followed by the
third in February 2003.10 These Guidelines are issued pursuant to UNHCR’s
supervisory role under

10 UNHCR, ‘Guidelines on International Protection: “Membership of a Particular Social Group”
within the Context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol Relating
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its Statute11 in conjunction with Article 35 of the 1951 Convention and Article
II of the 1967 Protocol. They are intended to provide legal interpretative guidance
for governments, legal practitioners, decision makers and the judiciary, as well
as UNHCR staff carrying out refugee status determination in the field. At the
regional level, the Summary Conclusions from the second track roundtable
meetings have also begun to feed into discussions in other forums. One example
concerns the Council of Europe’s Ad Hoc Committee of Experts on Legal Aspects
of Territorial Asylum, Refugees and Stateless Persons (CAHAR), as is described
in greater detail below in section III.C on membership of a particular social
group.

III. The nine different topics of the papers and roundtable
Summary Conclusions

This section provides a brief outline of each of the nine topics addressed
in the papers and expert roundtable meetings. It identifies the significant new
issues and understandings which have resulted from the process of analysis,
discussion, and synthesis involved in the second track of theGlobal Consultations.
Where relevant, it draws attention to areas where differing interpretations or
approaches persist.

A. The scope and content of the principle of non-refoulement

Part 2 of this book contains a Legal Opinion by Sir Elihu Laupterpacht
QC and Daniel Bethlehem on the scope and content of the principle of non-
refoulement.It conducts a detailed survey of international and regional human
rights and refugee law instruments and standards as they relate to the principle
of non-refoulement, under both Article 33 of the 1951 Convention and international
humanrights law, theirapplicationby international courts, andtheir incorporation
into national legislation. In our view, this represents a tangible and wide-ranging
manifestation of State practice coupled with evidence of opinio juris.
Both the Opinion and the Summary Conclusions of the roundtable held in

Cambridge, United Kingdom, in July 2001 state that non-refoulement is a principle
of customary international law.12 The Declaration of the December 2001
Ministerial

to the Status of Refugees’, UN doc. HCR/GIP/02/02, 7 May 2002; UNHCR, ‘Guidelines on
International Protection: Gender-Related Persecution within the Context of Article 1A(2)of
the 1951 Convention and/or its 1967 Protocol Relating to the Status of Refugees’, UN doc.
HCR/GIP/02/01, 7 May 2002; UNHCR, ‘Cessation of Refugee Status under Article 1C(5) and
(6)of the 1951 Convention Relating to the Status of Refugees (the “Ceased Circumstances”
Clauses)’, UN doc. HCR/GIP/03/03, 10 Feb. 2003, available on www.unhcr.org.

11 Statute of the Office of the United Nations High Commissioner for Refugees, A/RES/428 (V), 14
Dec. 1950.

12 See also, e.g., Executive Committee, Conclusion No. 25 (XXXIII), 1982, para. b. A recent article
goes as far as to assert that the principle of non-refoulement has acquired the status of jus cogens.
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Meetingmentioned above also affirms the principle of non-refoulement as being em-
bedded in customary international law.13

The Opinion shows that States’ responsibility for their actions encompasses any
measure resulting in refoulement, including certain interception practices, rejection
at the frontier, or indirect refoulement, as determined by the law on State respon-
sibility. On this issue, the Opinion brings into the analysis the draft Articles on
State responsibility adopted by the International Law Commission of the United
Nations on 31May 200114 and endorsed by theGeneral Assembly at the end of that
year,15 demonstrating how they affect State action. Such action may be taken be-
yond a State’s borders or carried out by individuals or bodies acting on behalf of a
State or in exercise of governmental authority at points of embarkation, in transit,
in international zones, etc. These actions are frequently carried out at borders far
from public scrutiny, beyond borders in other countries, or on the high seas – the
prohibition on refoulement applies in all such situations.
In their detailed analysis, Sir Elihu and Bethlehem also make a distinction be-

tween rejection, return, or expulsion in anymannerwhatsoever to torture or cruel,
inhuman or degrading treatment or punishment, and suchmeasures which result
in return to a threat of persecution on Convention grounds. The former draws on
principles of international human rights law and allows no limitation or excep-
tion. In the case of return to a threat of persecution, derogation is only permissible
where there are overriding reasons of national security or public safety and where
the threat of persecution does not equate to andwould not be regarded as being on
a par with a danger of torture or cruel, inhuman or degrading treatment or pun-
ishment and would not come within the scope of other non-derogable customary
principles of human rights. The application of these exceptions is conditional on
strict compliancewith principles of due process of law and the requirement that all
reasonable steps must first be taken to secure the admission of the individual con-
cerned to a third country.

See, J. Allain, ‘The Jus CogensNature of Non-Refoulement’, 13(4) International Journal of Refugee Law,
2001, pp. 533–58.

13 The Declaration acknowledged:

the continuing relevance and resilience of this international regime of rights and
principles [comprising the 1951 Convention, its 1967 Protocol, other human rights and
regional refugee protection instruments], including at its core the principle of
non-refoulement, whose applicability is embedded in customary international law.

For the full text of the Declaration, see Part 1.3 of this book.
14 International Law Commission, ‘Articles on the Responsibility of States for Internationally
Wrongful Acts’, UNdoc. A/CN.4/L.602, 31May 2001. See also, J. Crawford, The International Law
Commission’s Articles on State Responsibility: Introduction, Text and Commentaries (Cambridge Univer-
sity Press, 2002), ch. 2.

15 In a resolution on 12 Dec. 2001, the UN General Assembly, expressed ‘its appreciation to the
International Law Commission for . . . the completion of the final draft articles’. See UNGA,
‘Report of the International Law Commission on the Work of its Fifty-Third Session’, UN doc.
A/RES/56/82, 18 Jan. 2002, para. 2.
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Since the drafting of the Opinion, the attacks in the United States on 11
September 2001 and their aftermath have led governments to contemplate and/or
introduce a range of security measures.16 Obviously, States have legitimate con-
cerns to ensure that all forms of entry and stay in their territories are not abused
for terrorist ends. It is nevertheless essential thatmore stringent checks at borders,
strengthened interception measures, particularly against illegal entrants, and
other suchmeasures also includemechanisms to ensure the identification of those
with international refugee protection needs. It is therefore, for instance, impor-
tant that admissibility procedures donot substitute for a substantive assessment of
the claim, which could result in the State failing to identify someone in danger of
return to persecution.17

In the contemporary context, it is worth recalling that the principle of non-
refoulement also applies with respect to extradition.18 The 1951 Convention does
not in principle pose an obstacle to the extradition and prosecution of recognized
refugees in third countries as long as the refugee character of the individual is re-
spected by the third State, as set out in Article 32(2). In this case, the State’s obli-
gations towards the refugee would in effect be transferred to the extraditing State.
Agreementwould thereforeneed tobe reachedonreturnafterprosecutionhasbeen
completed and/or the sentence served (unless of course exclusion, cancellation or
cessation arise), so that any danger of indirect refoulement is avoided. Extradition
requests from the country of origin may, however, be persecutory in intent and
therefore require particular scrutiny. If, in a specific case, it is assessed that extradi-
tion would amount to return to persecution, prosecution in the country of asylum
would be the appropriate response.19

Whereas extradition is a response to crimes committed elsewhere, the exception
to the non-refoulement principle in Article 33(2) of the 1951Convention could under
extraordinary circumstances also come into play in response to crimes committed
in the country of refuge. The Convention specifies that refugees have obligations
or duties towards the host country. This reflects the necessity that refugees not be

16 See generally, UNHCR, ‘Addressing Security Concerns Without Undermining Refugee Protec-
tion’, Nov. 2001.

17 Ibid., paras. 5–9. See also, UNHCR, ‘Regional Workshops in Ottawa, Ontario (Canada) and in
Macau’, UNdoc. EC/GC/01/13, 31May 2001; UNHCR, ‘Refugee Protection andMigration Con-
trol: Perspectives fromUNHCRand IOM’,UNdoc. EC/GC/01/11, 31May 2001; UNHCR, ‘Inter-
ception of Asylum-Seekers andRefugees: The International Framework andRecommendations
for a Comprehensive Approach’, UN doc. EC/50/SC/CRP.17, 9 June 2000; UNHCR, ‘Asylum
Processes (Fair and Efficient Asylum Procedures)’, above n. 9.

18 See generally, ExecutiveCommitteeConclusionNo.17 (XXXI),1980. The issue is also addressed
in the paper on the application of the exclusion clauses by G. Gilbert in Part 7.1 of this book.

19 Where a serious crime has been perpetrated, multilateral conventions, including in the anti-
terrorism context, have in recent years stipulated a duty to extradite or prosecute. In the post-
September 11 context, there is a danger that the increased tendency to depoliticize offences in
the extradition context could make persecution considerations secondary in the overall assess-
ment of cases.
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seen, and that refugees do not see themselves, as a category outside or beyond the
law. While they are a special category of non-nationals, they are bound by the laws
of their host country in the same way as others present on the territory. If they
transgress the lawor infringe public order in their country of asylum, they are fully
liable under the relevant domestic laws.While criminal law enforcementmeasures
do not in principle affect their refugee status, Article 33(2) provides an exception
to the principle of non-refoulement. This means in essence that refugees can excep-
tionally be returned on two grounds: (1) in cases of a serious threat to the national
security of the host country; and (2) in cases where their proven and grave criminal
record constitutes a continuing danger to the community. The various elements
of these extreme and exceptional circumstances need, however, to be interpreted
restrictively. Any ultimate State action will also need to take account of other obli-
gations under international human rights law.20

Article 33(2) recognizes that refugees posing such a danger may be expelled in
pursuance of a decision reached in accordancewith due process of law. In such situ-
ations, the danger to the country of refugemust be very serious. In addition, there
must be a rational connection between the removal of the refugee and the elimina-
tion of the danger, refoulementmust be the last possible resort to eliminate the dan-
ger, and the danger to the country of refuge must outweigh the risk to the refugee
upon refoulement. In such cases, the procedural safeguards of Article 32 apply, in-
cluding that States should allow a refugee a reasonable period of time to obtain ad-
mission to another country. In view of these safeguards, it is also inappropriate to
use this exception to the non-refoulementprinciple to circumvent or short-circuit ex-
tradition procedures.
These issues have come under scrutiny in the judgment concerning Suresh issued

by the Supreme Court of Canada in January 2002.21 The Court accepted UNHCR’s
argument in its factum before the Court that Article 33 of the 1951 Convention
should not be used to deny rights that other legal instruments make available to
everyone without exception. It concluded that international law generally rejects
deportation to torture, even where national security interests are at stake. In a key
passage, the Court ruled:

In our view, the prohibition in the ICCPR [International Covenant on Civil

and Political Rights] and the CAT [Convention Against Torture] on returning

a refugee to face a risk of torture reflects the prevailing international norm.

20 For further information, see Human Rights Committee, ‘General Comment No. 15: The Posi-
tion of Aliens under the Covenant’, 1986, UN doc. HRI/GEN/1/Rev/5, pp. 127–9, paras. 9–10;
Committee on Migration, Refugees and Demography of the Council of Europe Parliamentary
Assembly, ‘ExpulsionProcedures inConformitywithHumanRights andEnforcedwithRespect
forSafety andDignity’,10Sept.2001; Council ofEuropeCommissioner forHumanRights, ‘Rec-
ommendation Concerning the Rights of Aliens Wishing to Enter a Council of Europe Member
State and the Enforcement of Expulsion Orders’, CommDH/Rec(2001), 19 Sept. 2001, available
on http://www.commissioner.coe.int/new/dyn/docs.asp? L=2&S=3.

21 Suresh v. Canada (Minister of Citizenship and Immigration), Supreme Court of Canada, [2002] SCC 1,
11 Jan. 2002, available at http://www.lexum.umontreal.ca/csc-scc/en/rec/html/suresh.en.html.
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Article 33 of the Refugee Convention protects, in a limitedway, refugees from

threats to life and freedom from all sources. By contrast, the CAT protects

everyone, without derogation, from state-sponsored torture. Moreover, the

Refugee Convention itself expresses a ‘profound concern for refugees’ and its

principal purpose is to ‘assure refugees the widest possible exercise of . . .

fundamental rights and freedoms’ (Preamble). This negates the suggestion

that the provisions of the Refugee Convention should be used to deny rights

that other legal instrumentsmake universally available to everyone.22

The Court recognized ‘the dominant status’ of the Convention Against Torture
in international law as being consistent with the position taken by the Committee
Against Torture.23 It described ‘the rejection of state action leading to torture gen-
erally, and deportation to torture specifically’ as ‘virtually categoric’, arguing that
‘both domestic and international jurisprudence suggest that torture is so abhor-
rent that it will almost always be disproportionate to interests on the other side of
the balance, even security interests’.24 Such an assessment could appear to repre-
sent a stance that is less than the absolute ban on torture set out in the Convention
AgainstTortureandotherhumanrights instruments. It remains tobeseenwhether
national, regional, or international courts will identify cases where the danger to
the State outweighs the threat of torture upon return and how such an approach
could be reconciled with the absolute ban on return to torture set out in numer-
ous internationalhumanrights instruments (shownfor some instruments through
consistent interpretation by the relevant treatymonitoring bodies).
Most recently, the Council of Europe in May 2002 opened for signature Proto-

col No. 13 to the 1950 European Convention for the Protection of Human Rights
and Fundamental Freedoms, Concerning the Abolition of the Death Penalty in all
Circumstances.25 This new Protocol to the Convention, by barring the death
penalty even ‘in time of war or of imminent threat of war’ (as is excluded from
the Protocol No. 6 ban on the death penalty),26may further solidify the current ju-
risprudential understanding of the scope of non-refoulement. Jurisprudence under
the European Human Rights Convention has generally dealt with the prohibition
onreturnto torture, inhumanordegradingtreatmentorpunishmentunderArticle
3 of that Convention rather than the deathpenalty. For its part, theEuropeanCom-
mission onHuman Rights has ruled that it can be a breach of Protocol No. 6 to ex-
tradite or expel a person to another State where there is a real risk that the death
penaltywill be imposed.27Theeventual entry into forceofProtocolNo.13mayand,

22 Ibid., para. 72. 1966 International Covenant on Civil and Political Rights, 999UNTS 171; 1984
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment, UN doc. A/RES/39/46.

23 Suresh judgment, above n. 21, para. 73. 24 Ibid., para. 76.
25 European Treaty Series (ETS) No. 187 and, for the Convention, ETSNo. 5.
26 28April 1983, ETSNo. 114.
27 Y. v. The Netherlands, Application No. 16531/90, 68Decisions and Reports 299, 1991; Aylor Davis
v. France, Application No. 22742/93, 76 Decisions and Reports 164, 1994; Leong Chong Meng v.
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inour view, shouldhave the effect of barring in absolute terms the returnof an indi-
vidual from States Parties to these Protocols to situations where he or shemay face
the death penalty.

B. Article 31 of the 1951 Convention Relating to the Status of
Refugees: illegal entry

Part 3 of this book addresses the question of the interpretation of
Article 31 of the 1951 Convention, which codifies a principle of immunity from
penalties for refugeeswhocomedirectly fromaterritorywhere their lifeor freedom
is threatened and enter or are present in a country without authorization, as long
as they present themselves to the authorities ‘without delay’ and ‘showgood cause’
for their illegal entry or presence. The background paper by Guy S. Goodwin-Gill
examines the origins of the text of this Article, its incorporation into national law,
relevant case law, Statepractice, and theConclusions of theExecutiveCommittee of
the High Commissioner’s Programme, as well as international standards relevant
to the proper interpretation of Article 31.
Both Goodwin-Gill’s paper and the discussions at the November 2001 expert

roundtable in Geneva assess the scope and definition of terms in Article 31(1) in-
cluding, in particular, ‘coming directly’, ‘without delay’, ‘good cause’, and ‘penal-
ties’. They conclude that it is generally recognized that refugees are not required to
have come directly in the literal sense from territories where their life or freedom
is threatened. Rather, Article 31(1) was intended to apply, and has been interpreted
to apply, to persons who have briefly transited through other countries or who are
unable to find effective protection in the first country or countries to which they
flee. There is also general acceptance that asylum seekers have a presumptive enti-
tlement to the benefits of Article 31 until they are ‘found not to be in need of inter-
national protection in a final decision following a fair procedure’.28

With regard to Article 31(2), this calls upon States not to apply to themovements
of refugees within the scope of paragraph 1, restrictions other than those that are
‘necessary’, and only until their status is regularized locally or they secure admis-
sion to another country. In order to ensure that they adhere to the standards set
out in Article 31(2), States also need to make ‘appropriate provision . . . at the na-
tional level to ensure that only such restrictions are applied as are necessary in the
individual case, that they satisfy the other requirements of this Article, and that
the relevant standards, in particular international human rights law, are taken into

Portugal, Application No. 25862/95, 1995; Alla Raidl v. Austria, Application No. 25342/94, 1995.
See also, N.Mole, Asylum and the European Convention onHumanRights (Council of EuropeHuman
Rights Files No. 9 (revised), Strasbourg, 2000), p. 24.

28 Global Consultations on International Protection, ‘Summary Conclusions – Article 31 of the
1951 Convention’, expert roundtable, Geneva, Nov. 2001, para. 10(g).
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account’.29Developments in international human rights lawmean that any restric-
tions imposedmaybeonthebasisof anadministrative, semi-judicial, or judicialde-
cision, as long as there is an appeal to a judicial body. Participants at the roundtable
also agreed that ‘[t]he power of the State to impose a restriction must be related to
a recognized object or purpose, and theremust be a reasonable relationship of pro-
portionality between the end and the means. Restrictions on movement must not
be imposed unlawfully and arbitrarily.’30

It is on this basis that the detention of asylum seekers and refugees represents an
exceptional measure to be applied in the individual case, where it has been deter-
mined by the appropriate authority to be necessary in light of the circumstances of
the case. Such adeterminationneeds to be on the basis of criteria establishedby law
in linewith international refugee and human rights law. It should therefore not be
appliedunlawfullynor arbitrarily but onlywhere it is necessary for the reasonsout-
lined in Executive Committee Conclusion No. 44, for example for the protection
of national security or public order (for instance, if there is a real risk of abscond-
ing). UNHCR’s 1999 Guidelines on Applicable Criteria and Standards Relating to
theDetentionofAsylumSeekers provide further andupdatedguidance.31 Both the
Guidelines and the Summary Conclusions affirm generally recognized principles

29 Ibid., paras. 5 and 8. 30 Ibid., para. 11(a).
31 UNHCR, ‘Revised Guidelines on the Detention of Asylum Seekers – Revision’, 26 Feb. 1999.
See also, UNHCR, ‘Detention of Asylum-Seekers and Refugees: The Framework, the Prob-
lem and Recommended Practice’, UN doc. EC/49/SC/CRP.13, 4 June 1999; UNHCR, ‘Deten-
tion of Asylum-Seekers in Europe’, vol. 1 (4), European Series, Oct. 1995. In addition to the
rights set out in general human rights treaties, relevant standards include the 1955 UN
Standard Minimum Rules for the Treatment of Prisoners, Economic and Social Council Res.
663 C (XXIV), 31 July 1957, and 2076 (LXII), 13 May 1977; the 1988 UN ‘Body of Prin-
ciples for the Protection of All Persons under Any Form of Detention or Imprisonment’;
Commission on Human Rights, ‘Report of the Working Group on Arbitrary Detention –
Deliberation No. 5 on the Situation of Immigrants and Asylum-Seekers of the Work-
ing Group on Arbitrary Detention’, UN doc. E/CN.4/2000/4, Annex II, 28 Dec. 1999;
Sub-Commission on the Promotion and Protection of Human Rights, ‘Resolution on the
Detention of Asylum-Seekers’, UN doc. E/CN.4/Sub.2/2000/46, 18 Aug. 2000, pp. 66–7.
Regional provisions include European Human Rights Convention, Art. 5(1); American Con-
vention on Human Rights 1969, Art. 7(2), OAS Treaty Series No. 35; African Charter on
Human and People’s Rights 1981, Art. 5, 21 ILM, 58, 1982; Council of Europe, Commis-
sioner for Human Rights, ‘Recommendation Concerning the Rights of Aliens Wishing to
Enter a Council of Europe Member State and the Enforcement of Expulsion Orders’, Com-
mDH/Rec(2001)1, 19 Sept. 2001. For guidelines issued at the national level, see US Immigra-
tion and Naturalization Service, ‘Detention Operations Manual’ (containing a complete set of
Detention Standards), available at http://www.ins.gov/graphics/lawsregs/guidance.htm; Immi-
gration and Refugee Board of Canada, ‘Guideline 4: Guidelines on Detention’, 12March 1998,
available at http://www.irb.gc.ca/en/about/guidlines/detention/detention e.htm; Australian
Human Rights and Equal Opportunity Commission, ‘Immigration Detention Guidelines’,
March 2000, available at http://www.hreoc.gov.au/human rights/asylum seekers/index.html
#idc guidelines/; European Council on Refugees and Exiles (ECRE), ‘Research Paper on Al-
ternatives to Detention: Practical Alternatives to the Administrative Detention of Asylum
Seekers and Rejected Asylum Seekers’, Sept. 1997, available at http://www.ecre.org/policy/
research papers.shtml.
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concerning families and children, including that children under eighteen ought in
principle not to be detained and that, where families are exceptionally detained,
they should not be separated.32

Although there has been a tendency in some States to introduce or increase the
detention of asylum seekers – often apparently in a move to deter future illegal
arrivals – there would nevertheless be merit in examining in greater depth alter-
natives to detention. As both Goodwin-Gill and the expert roundtable note:

Many States have been able tomanage their asylum systems and their

immigration programmes without recourse to physical restraint. Before

resorting to detention, alternatives should always be considered in the

individual case. Such alternatives include reporting and residency

requirements, bonds, community supervision, or open centres. Thesemay be

explored with the involvement of civil society.33

Moves to promote fair but more expeditious asylum procedures, coupled with
the prompt removal of those found not to be in need of international protection,
can also reduce the need to resort to detention.
Where States do detain asylum seekers, this should not take place in prison facil-

ities where criminals are held. Minimum procedural standards require that there
should be a right to review the legality and the necessity of detention before an in-
dependent court or tribunal, in accordance with the rule of law and the principles
of due process. Such standards also require that refugees and asylum seekers be ad-
visedof their legal rights, have access to counsel and to the judiciary, andbe enabled
to contact UNHCR.34

C. Membership of a particular social group

Part 4 examines the interpretation of the phrase ‘membership of a par-
ticular social group’ contained in the Convention refugee definition in Article
1A(2) of the 1951 Convention.35 This has been the least clear of the persecution

32 ‘Summary Conclusions – Article 31 of the 1951 Convention’, above n. 28, para. 11(f ).
33 Ibid., para. 11(g).
34 Ibid., para. 11(i).
35 Art. 1A(2) of the 1951 Convention reads:

For the purposes of the present Convention, the term ‘refugee’ shall apply to any person
who: . . .

(2) . . . owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside
the country of his nationality and is unable or, owing to such fear, is unwilling to
avail himself of the protection of that country; or who, not having a nationality and
being outside the country of his former habitual residence as a result of such events,
is unable or, owing to such fear, is unwilling to return to it . . .
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grounds in the refugee definition,36 but in recent years it has found its place along-
side the other four Convention grounds (race, religion, nationality, and politi-
cal opinion), allowing for a full application of the refugee definition. Depending
on the particular circumstances of the case and the society of origin, many cat-
egories of particular social groups have been recognized, including for example
subcategories ofwomen, families, occupational groups, conscientious objectors, or
homosexuals.
Two approaches have been developed in common law jurisdictions – the ‘pro-

tected characteristics’ and the ‘social perception’ approaches. By contrast, in civil
law jurisdictions, the reasoning behind particular social group cases tends to be
less developed, although the types of group recognized as particular social groups
are often similar. The paper by T. Alexander Aleinikoff sets out the development of
these two approaches in eight different jurisdictions.
What is known as the ‘protected characteristics’ approach examines whether

a group is united by an immutable characteristic or by a characteristic so
fundamental to humandignity that a person shouldnot be compelled to forsake it.
An immutable characteristicmay be innate (such as sex or ethnicity) or unalterable
for other reasons (such as the historical fact of a past association, occupation or sta-
tus). By contrast, the ‘social perception’ approach examineswhether or not a group
shares a common characteristic which sets it apart from society at large. This latter
approach is particularly strongly developed in Australian jurisprudence, while the
formerhas beenmore emphasized inCanada, theUnitedKingdom, and theUnited
States.
Analysis under one or other of these two approaches frequently converges, since

groups whose members are targeted on the basis of a common immutable or fun-
damental characteristic are also often perceived as a social group in their societies.
Sometimes, however, the two approaches may come to different conclusions, with
the result that protection ‘gaps’ can arise, when either one or another approach is
usedalone.AsAleinikoffpointsout,while ‘most “protected characteristics”groups
are likely to be perceived as social groups, theremay also be particular social groups
not based on protected characteristics’.37 It is on this basis that the ‘social percep-
tion’ approach ‘moves beyond protected characteristics by recognizing that exter-
nal factors can be important to a proper social group definition’.38

In order to avoid these protection gaps and to bring interpretation into line
with the object and purpose of the 1951 Convention, Aleinikoff’s paper and the
Summary Conclusions of the expert roundtable meeting in San Remo, Italy, in
September 2001 suggest a combination of the two approaches. This reconcilia-
tory proposition is reflected in UNHCR’s Guidelines on International Protection

36 The groundwas added to the Convention refugee definition late in negotiations and does not in
fact feature in UNHCR’s 1950 Statute.

37 See the paper by T. A. Aleinikoff in Part 4.1 of this book. 38 Ibid.
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on membership of a particular social group released in May 2002. These define a
particular social group as:

a group of persons who share a common characteristic other than their risk

of being persecuted, or who are perceived as a group by society. The

characteristic will often be one which is innate, unchangeable, or which is

otherwise fundamental to identity, conscience or the exercise of one’s

human rights.39

In assessing whether an applicant claiming membership of a particular social
group fulfils the refugee definition, common law courts and tribunals have gener-
ally recognized that the persecution or fear of it should not be the sole factor defin-
ingmembership, even though itmaybe relevant indetermining thevisibility of the
group in that society. As stated in one leading case:

[W]hile persecutory conduct cannot define the social group, the actions of the

persecutorsmay serve to identify or even cause the creation of a particular

social group in society. Left-handedmen are not a particular social group.

But, if they were persecuted because they were left-handed, they would no

doubt quickly become recognisable in their society as a particular social

group. Their persecution for being left-handedwould create a public

perception that they were a particular social group. But it would be the

attribute of being left-handed and not the persecutory acts that would

identify them as a particular social group.40

Similarly, it is widely accepted that an applicant claimingmembership of a partic-
ular social group does not need to show that themembers of that group know each
other or associate with one another as a group. Rather, there is no requirement of
cohesiveness either in relation to this or any other Convention ground and the rel-
evant inquiry is whether there is a common element that groupmembers share.41

In addition to the Guidelines on International Protection mentioned above, the
‘second track’ Global Consultations on this topic have fed into other processes
under way at the regional level. For instance, the Summary Conclusions emerging
from the expert roundtable on ‘membership of a particular social group’were used
as a starting point in discussions on themeaning of the term by a CAHARworking

39 UNHCR, ‘Guidelines on International Protection: “Membership of a Particular Social Group”’,
above n. 10, para. 11.

40 Applicant A. v.Minister for Immigration and Ethnic Affairs, High Court of Australia, (1997) 190 CLR
225 at 264; 142ALR 331, perMcHugh J. Note that some civil law jurisdictions have no problem
accepting as a particular social group one that is defined by the persecution it suffers.

41 The judgment in Secretary of State for the Home Department v. Montoya, UK Immigration Appeal
Tribunal, Appeal No. CC/15806/2000, 27 April 2001, expresses this position as follows: ‘It is
not necessary to show that the [particular social group] is a cohesive or organised or interde-
pendent group. Cohesiveness is not a necessary condition (nor indeed a sufficient condition) for
the existence of a particular social group.’ More generally, the judgment draws on the jurispru-
dence of various common law countries to set out in some detail issues where jurisprudence is
settled.
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group of the Council of Europe, in Strasbourg on 14–15March 2002. Various ideas
fromtheConclusionswere also reflected in theworkinggroup’s recommendations.
This is only one example, but the hope in initiating the Global Consultations was
verymuch that theprocess should feed intoother initiatives,whether at an interna-
tional, regional, or national level, to establish greater common ground and clarity
on key contemporary refugee lawmatters under the 1951 Convention.

D. Gender-related persecution

Gender and sex are not specifically referred to in the refugee definition
but the understanding of how gender is relevant to refugee law has advanced both
in theory and in practice over the past decade. Part 5 examines these issues. It is
nowwidely accepted that ‘the refugee definition, properly interpreted, can encom-
pass gender-related claims’ and that gender ‘can influence, or dictate, the type of
persecution or harm suffered and the reasons for this treatment’,42 as concluded by
the September 2001 San Remo expert roundtable on the issue and as is evident in
the jurisprudence ofmany countries.43

Integral to this enhanced understanding is a clear distinction between the terms
‘gender’ and ‘sex’. TheUNHCRGuidelines on International Protection on gender-
related persecution issued inMay 2002 reflect this distinction as follows:

Gender refers to the relationship betweenwomen andmen based on socially

or culturally constructed and defined identities, status, roles and

responsibilities that are assigned to one sex or another, while sex is a

biological determination. Gender is not static or innate but acquires socially

and culturally constructedmeaning over time. Gender-related claimsmay be

brought by either women ormen, although due to particular types of

42 Global Consultations on International Protection, ‘Summary Conclusions – Gender-Related
Persecution’, SanRemoexpert roundtable,6–8Sept.2001, paras.1and3. See also,UNHCRsym-
posium on gender-related persecution held in Feb. 1996which resulted in a special issue of the
International Journal of Refugee Law, Autumn 1997; UNHCR, ‘Guidelines on International Protec-
tion: Gender-Related Persecution’, above n. 10.

43 See R. Haines, ‘Gender-related persecution’; A. Edwards, ‘Age and gender dimensions in in-
ternational refugee law’; T. A. Aleinikoff, ‘Protected characteristics and social perceptions: an
analysis of the meaning of “Membership of a Particular Social Group”’, in Parts 5.1, 1.2 and
4.1 respectively of this book. Recent publications include W. Kälin, ‘Gender-Related Persecu-
tion in Swiss Asylum Law’, in Switzerland and the International Protection of Refugees (ed. V. Chetail
and V. Gowlland-Debbas, Kluwer Law International, TheHague, 2002); N. Kelley, ‘The Conven-
tion Refugee Definition andGender-Based Persecution: ADecade’s Progress’, 13(4) International
Journal ofRefugee Law,2001, pp.559–68; K.Musalo andS.Knight, ‘StepsForward andStepsBack:
Uneven Progress in the Law on Social Group and Gender-Based Claims in the United States’,
13(1/2) International Journal of Refugee Law, 2001 pp. 51–70; T. Spijkerboer, Gender and Refugee
Status (Ashgate, Aldershot, 2000); H. Crawley, Refugees and Gender – Law and Process (Jordans,
Bristol, 2001).
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persecution, they aremore commonly brought by women. In some cases, the

claimant’s sexmay bear on the claim in significant ways to which the

decision-maker will need to be attentive. In other cases, however, the refugee

claim of a female asylum-seeker will have nothing to dowith her sex.44

Awareness and appreciation of the issues involved has been enhanced by guide-
lines on gender-related persecution, which have been issued by government agen-
cies and NGOs in a large number of States and which provided a valuable resource
in the drafting of theMay 2002UNHCRGuidelines cited above. In some countries,
legislation explicitly defines gender-specific persecution as qualifying for refugee
status. Sometimes this is done by specifying that the ‘membership of a particu-
lar social group’ ground can include cases involving gender-related persecution.45

Sometimes legislation states that persecution because of gender and/or sexual ori-
entation can result in the granting of refugee status.46 In either case, this does not
argue for the need of an extra Convention ground per se. Rather, we consider that
such specification is added for clarity of interpretation.
The paper by Rodger Haines in this book focuses on how the refugee definition

canbe interpreted inagender-sensitivemanner in thecaseof claimsmadeby female
asylum seekers. In this respect, it has been instrumental that a vast majority of ju-
risdictions have recognized that the 1951Convention covers situationswhere non-
State actors of persecution, includinghusbands or other familymembers, inflict se-
rious harm in a situation where the State is unable or unwilling to protect against
such harm. As the UNHCR 2002Guidelines on gender-related persecution state:

What amounts to a well-founded fear of persecution will depend on the

particular circumstances of each individual case.While female andmale

applicantsmay be subjected to the same forms of harm, theymay also face

forms of persecution specific to their sex . . . There is no doubt that rape and

other forms of gender-related violence, such as dowry-related violence,

female genital mutilation, domestic violence, and trafficking, are acts which

44 UNHCR, ‘Guidelines on International Protection: Gender-Related Persecution’, above n. 10,
para. 3. See also, Crawley, Refugees andGender, above n. 43, pp. 6–9.

45 For instance, the Ireland’sRefugeeAct1996, section1, definesmembership of a particular social
group as including ‘personswhose defining characteristic is their belonging to the female or the
male sex or having a particular sexual orientation’. South Africa’s Refugee Act 1998 similarly
specifies that members of a particular social group can include persons persecuted because of
their gender, sexual orientation, class, or caste.

46 In Switzerland, Art. 3(2) of the 1998 AsylumAct states that ‘motives of flight specific to women
shallbe taken intoaccount’. InSweden, theMinisterofMigration,AsylumandDevelopmentCo-
operationannounced in Jan.2002 that1997 legislationwouldbechanged to specify thatpersons
persecuted due to sexual orientation should be given refugee status (rather than complemen-
tary protection as previously). In Germany, the Immigration Law approved by the Parliament in
March 2002 in section 60 specifically prohibits the refoulement of aliens facing persecution be-
cause of their gender (in addition to the five Convention grounds).
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inflict severe pain and suffering – bothmental and physical – andwhich have

been used as forms of persecution, whether perpetrated by State or private

actors.47

These issues are also examined in Part 1.2 of this book in the paper on age- and
gender-sensitive dimensions of international refugee law by Alice Edwards.
It is worth recalling that refugee claims based on sexual orientation also contain

a gender element. Indeed, such claimshave nowbeen recognized inmany common
lawandcivil law jurisdictions.48 As the2002UNHCRGuidelines ongender-related
persecution note:

A claimant’s sexuality or sexual practicesmay be relevant to a refugee claim

where he or she has been subject to persecutory (including discriminatory)

action on account of his or her sexuality or sexual practices. Inmany such

cases, the claimant has refused to adhere to socially or culturally defined

roles or expectations of behaviour attributed to his or her sex. Themost

common claims involve homosexuals, transsexuals or transvestites, who have

faced extreme public hostility, violence, abuse, or severe or cumulative

discrimination.49

Another issue of particular contemporary concern relates to the potential in-
ternational refugee protection needs of individuals – particularly women and
minors – who are trafficked50 into forced prostitution or other forms of sexual ex-
ploitation. Suchpractices represent ‘a formof gender-related violence or abuse that
can even lead to death’.51 They can be considered a form of torture and cruel or in-
human or degrading treatment and can ‘impose serious restrictions on a woman’s
freedom of movement, caused by abduction, incarceration, and/or confiscation of
passports or other identity documents’.52 Trafficked women and minors may also
‘face serious repercussions after their escape and/or upon return, such as reprisals
or retaliation from trafficking rings or individuals, real possibilities of being re-
trafficked, severe community or family ostracism, or severe discrimination’.53 Such

47 UNHCR, ‘Guidelines on International Protection: Gender-Related Persecution’, above n. 10,
para. 9 (footnotes omitted).

48 European Legal Network on Asylum (ELENA), ‘Research Paper on Sexual Orientation as a
Ground for Recognition of Refugee Status’, European Council on Refugees and Exiles, London,
Sept. 1997.

49 UNHCR, ‘Guidelines on International Protection: Gender-Related Persecution’, above n. 10,
para. 16.

50 A distinction is drawn here between smuggling and trafficking, as is made in the two protocols
on these issues supplementing theUNConventionAgainstTransnationalOrganizedCrime,UN
doc. A/55/383, Nov. 2000.

51 UNHCR, ‘Guidelines on International Protection: Gender-Related Persecution’, above n. 10,
para. 18; UNHCR, ‘Refugee Women’, above n. 9, paras. 18–19. See also, A. Edwards, ‘Resettle-
ment: A Valuable Tool in Protecting Refugee, Internally Displaced and Trafficked Women and
Girls’, 11 ForcedMigration Review, Oct. 2001, p. 31, at p. 34.

52 UNHCRGuidelines, ibid. 53 Ibid.
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considerationshave recently leddecisionmakers in someStates to recognize certain
victims of trafficking as refugees or grant them complementary protection.54

Where asylum claims concern gender-related persecution, an assessment of the
role of law in thepersecution canbeparticularly important. For instance, a lawmay
beassessedaspersecutory inandof itself, but itmayno longerbeenforced, inwhich
case the persecution may not live up to the well-founded fear standard.55 Alterna-
tively, even though a law exists prohibiting a persecutory practice, such as female
genital mutilation or other harmful traditional practices, the State may still con-
tinue to condone or tolerate the practice, ormay not be able to stop it effectively. In
such cases, the practice would amount to persecution irrespective of the existence
of a law aimed at its prohibition.
Considerable challenges nevertheless remain if the decisions and guidelines

on gender-related persecution issued in many States are to be understood and
implemented consistently. Strengthened training, commitment, and adequate re-
sources are needed to ensure appropriate safeguards and a gender-sensitive envi-
ronment are both in place and upheld. One key requirement, for instance, is for
women to be enabled to make independent and confidential applications for asy-
lum, without the presence of male family members if they so desire. It is also im-
portant for female asylum seekers to be offered legal advice and information about
the asylum process in a manner and language they can understand. An increase in
the number of trained female staff as evidenced inmany asylum systems is a noted
improvement. As UNHCR has stated, ‘[w]ithout these minimum safeguards, the
refugee claims of womenwould often not be heard’.56

E. Internal flight, relocation, or protection alternative

From the mid-1980s, a number of countries of asylum have increasingly
used the concept known variously as the internal flight, relocation or protection
alternative to deny refugee status to claimantswhodonot have awell-founded fear
of persecution throughout the country of origin. This concept, which is addressed
in Part 6 of the book, does not explicitly feature in the 1951 Convention, although

54 For examples see the paper by A. Edwards in Part 1.2 of this book.
55 See,Modinos v. Cyprus, European Court of Human Rights, Series A, No. 259, 16 EHRR 485, 25
March 1993; andmore recently, Secretary of State for theHomeDepartment v. Z.; A. v. Secretary of State
for the Home Department; M. v. Secretary of State for the Home Department, English Court of Appeal,
conjoined appeal of cases nos. C/2001/2766, C/2001/2520, and C/2001/2325, [2002] EWCA Civ
952, 5 July 2002.

56 UNHCR, ‘Refugee Women’, above n. 9, para. 15. See also, among others, UNHCR, ‘Guidelines
on International Protection: Gender-Related Persecution’, above n. 10, paras. 35–6; Crawley,
Refugees andGender, above n. 43, ch. 10; G. Hinshelwood, ‘Interviewing Female Asylum Seekers’,
International Journal of Refugee Law, special issue, 1997, pp. 159–64.
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it can be said to be inherent within it.57 For the forty-two States which are party to
the 1969 OAU Refugee Convention, the question of internal flight does not in any
case arise, since in addition to reiterating the 1951 Convention refugee definition
it specifically includes events prompting flight ‘in either part or the whole of his
country of origin’.58

Various approaches to the issue have been developed and have in turn been ap-
plied inconsistently both amongandwithin jurisdictions.This iswhy the issuewas
included in the second track of the Global Consultations and some progress has
been made in establishing a common analytical approach to the questions which
internal flight or relocation raises. Many aspects of this issue on which there can
now be said to exist some common understanding are set out in the Summary
Conclusions of the expert roundtable meeting held in San Remo, Italy, in Septem-
ber 2001 and reproduced in Part 6.2 of this book.
These recognize, for instance, that the ‘relevance of considering IPA/IRA/IFA [the

internal protection, relocation or flight alternative] will depend on the particular
factual circumstances of an individual case’.59 This may appear obvious, but the
corollary is that internal flight or relocation does not represent a procedural short-
cut for deciding the admissibility of claims.60 Rather, there is a need for substan-
tive assessment of claims which raise internal flight questions if these individual
circumstances are to be properly assessed.
Another area on which there appears to be a greater measure of agreement is

that the complexity of the issues involved in the examination of internal flight
or relocation means that this is not appropriately undertaken in accelerated or
admissibility procedures. This is the position taken in the European Commis-
sion’s 2000 Draft Directive on asylum procedures which allows member States to
adopt or retain accelerated procedures for claims suspected of being manifestly

57 See e.g., Rasaratnam v. Canada (Minister of Employment and Immigration), Federal Court of Canada,
[1992] 1 FC 706, [1992] 1 FCJ 706 (CA), 1991; Thirunavukkarasu v. Canada (Minister of Employment
and Immigration), Canadian Court of Appeal, [1994] 1 FC 589, 10Nov. 1993.

58 The 1969 Organization of Africa Unity (OAU) Convention Governing the Specific Aspects of
Refugee Problems in Africa, 1001UNTS 45, Art. I(2), defines the term ‘refugee’ as applying:

to every personwho, owing to external aggression, occupation, foreign domination or
events seriously disturbing public order in either part or the whole of his country of origin or
nationality, is compelled to leave his place of habitual residence in order to seek refuge in
another place outside his country of origin or nationality. (emphasis added)

59 Global Consultations on International Protection, ‘Summary Conclusions on Internal Protec-
tion/Relocation/FlightAlternative’,6–8Sept.2001, para.1. The term‘IPA/IRA/IFA’wasadopted
at the roundtablemeeting to acknowledge the different terms used to describe this notion. The
exact label used is less important than the holistic assessment of the circumstances of each indi-
vidual case.

60 UNHCR, ‘Position Paper: Relocating Internally as a Reasonable Alternative to Seeking Asylum
(The So-called “Internal Flight Alternative” or “Relocation Principles”)’, Feb. 1999, paras. 2
and 18.
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unfounded but explicitly excludes internal flight cases from consideration under
such procedures.61 This represents a positive change from the (non-binding)
London ‘Resolution on Manifestly Unfounded Claims’ approved by European
Community ImmigrationMinisters in 1992which considered internal flight cases
to bemanifestly unfounded and declared that they could be assessed under admis-
sibility or accelerated procedures.62 On this basis, cases involving a possible inter-
nal flight/relocation alternative properly need to be considered under the regular
asylum procedure.
There is also general recognition (despite some earlier jurisprudence to the

contrary)63 that where return to an alternative region is under consideration the
assessment should be forward-looking and examine the situation of the individ-
ual upon return. In any such assessment, the original reasons for flight are natu-
rally likely to be indicative of any potential serious difficulties the individualmight
face if returned. Similarly, there is acknowledgmentof theneed for actual, physical,
safe, and legal accessibility of a specific alternative location.
Differences remain, however, as to the relevance of the agent of persecution –

particularly in cases involvingnon-State actors –where internal flight or relocation
questions arise, and as to the conceptual ‘home’ for the analysis ofwhether internal
flight or relocation is possible. There is also a need for greater clarity regarding the
proper application of the ‘reasonableness’ test used in themajority of jurisdictions
to assess the viability of the area of relocation.
Inour view, thequestionofwhether ornot the agent of persecution is the State or

a non-State actor is significant in internal flight or relocation cases. The need to ex-
amine a putative internal flight or relocation alternative is only relevant where the
fear of persecution is limited to a specific part of the country, outside of which the
fearedharmcannotmaterialize.AsnotedbyUNHCRin its2001paperon interpret-
ing Article 1: ‘In practical terms, this excludes virtually all cases where the feared
persecution emanates from or is condoned or tolerated by State agents, as these
are normally presumed to exercise authority in all parts of the country.’64 Such
State agents will generally also include local and regional government authorities,

61 EuropeanCommission, ‘Proposal for aCouncilDirective onMinimumStandards onProcedures
inMember States forGranting andWithdrawingRefugee Status’, COM(2000)578final,20Sept.
2000, Art. 28(2)(a). The amended proposal for a Council Directive on this issue presented by the
Commission on18 June2002, COM(2002)326final, p.15, reorders the provisions onmanifestly
unfoundedapplications, and the explanatorymemorandumexplains that as a result formerArt.
28(2)(a) ‘is no longer necessary’. The position would thus appear not to have changed from that
taken at the first draft.

62 EC Council of (Immigration) Ministers, ‘Resolution onManifestly Unfounded Applications for
Asylum’, 30Nov.–1Dec. 1992, para. 7. See R. Plender (ed.), BasicDocuments on InternationalMigra-
tion Law (Martinus Nijhoff, TheHague, 1999), pp. 474–7.

63 See, H. Storey, ‘The Internal Flight Alternative Test: the Jurisprudence Re-examined’, 10 Inter-
national Journal of Refuge Law, 1998, p. 499, at pp. 509–11.

64 UNHCR, ‘InterpretingArticle1of the1951ConventionRelating to theStatusofRefugees’,April
2001, para. 13 (footnotes omitted).
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since they derive their authority from the national government. By contrast, where
the fear emanates from non-State actors, consideration of internal relocation will
more often be relevant.
With regard to the question of the proper conceptual ‘home’ within the refugee

definition for the assessment of any potential internal flight or relocation alterna-
tive, there are different approaches. One views this as part of the analysis of the
existence of a ‘well-founded fear’ of persecution for a Convention reason. Another
regards it as part of the analysis of whether the asylum seeker is ‘unable, or . . . un-
willing to avail himself [or herself] of the protection of that country’.
The latter approach is adopted by the ‘Michigan Guidelines on the Internal

Protection Alternative’ issued in April 1999,65 and is presented in this book in the
paper by James C. Hathaway and Michelle Foster. It has been adopted by the New
Zealand Refugee Status Appeals Authority. This proposes a two-stage approach
which first ascertains the risk of persecution for a Convention reason in at least one
part of the country and then determines the individual’s inability or unwillingness
to avail himorherself of theprotectionof the country of origin on thebasis of an as-
sessment as towhether the asylum seeker has access tomeaningful internal protec-
tion against the risk of persecution. Hathaway and Foster then identify four steps
to assess whether an internal protection alternative (IPA) is available:

First, is the proposed IPA accessible to the individual –meaning access that

is practical, safe, and legal? Second, does the IPA offer an ‘antidote’ to the

well-founded fear of being persecuted shown to exist in the applicant’s place

of origin – that is, does it present less than a ‘real chance’ or ‘serious

possibility’ of the original risk? Third, is it clear that there are no new risks

of being persecuted in the IPA, or of direct or indirect refoulement back to the

place of origin? And fourth, is at least theminimum standard of affirmative

State protection available in the proposed IPA?66

The more common approach favours a holistic analysis of the refugee claim, in
which the different elements of the refugee definition are seen as an interrelated
whole.67 It is only by ascertaining the nature of the persecution feared, including
in particular who the agent of persecution is, that it will become clear whether or
not internal flight is relevant. If it is, a clearunderstandingof thenature of thewell-
foundedness of the feared persecution is intrinsic to an assessment of the viability
of any alternative location in the country of origin.
In the understanding of this approach, the conceptual home of the assessment

of an internal flight possibility is considered to be part of the examination of the

65 See J. C. Hathaway, ‘The Michigan Guidelines on the Internal Protection Alternative’, 21(1)
Michigan Journal of International Law, 1999, p. 131, available on http://www.refugeecaselaw.org/
Refugee/guidelines.htm.

66 See the paper by J. C. Hathaway andM. Foster in Part 6.1 of this book.
67 See also section IV of this introduction below.
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well-foundedness of the feared persecution element of the refugee definition.68

Locating the analysis of any putative alternative flight or relocation area here – far
fromproviding ‘abasis forpre-emptionof analysis of risk in theplace of origin alto-
gether’ asHathaway and Foster argue in their conclusion – ensures that any assess-
mentof risk inanalternative locationdrawsona clearunderstandingof thevalidity
and basis for the well-founded fear in the area of origin. Such an understanding is
thus a crucial element in the effective assessment of whether that – or indeed an-
other – well-founded fear of persecution (whether or not for a Convention reason)
or a fear of being forcedback to theplace of origin exists in theproposed alternative
location.
A key tool under this approach in internal flight or relocation cases is whether it

is reasonable for the asylum seeker concerned to establish himor herself in the pro-
posed alternative location.This ‘reasonableness test’,which involves an assessment
of the risk of future persecution andwhether relocationwould expose the individ-
ual to undue hardship, has been adopted by the great majority of jurisdictions as
the appropriate test in such cases.69More generally, the concept of reasonableness
is widely understood and applied in other areas of law. Such a test does not in the
authors’ view ‘justif[y] the imposition ofwhat amounts to a duty to hide (for exam-
ple, by suppressing religious or political beliefs)’.70 On the contrary, tomake such a
presumptionwouldbe exactly that – unreasonable, not tomention also contrary to
basic human rights norms and therefore a misapplication of both the reasonable-
ness test and international law.
For their part, Hathaway and Foster reject the reasonableness test ‘in favour of a

commitment toassess the sufficiencyof theprotectionwhich is accessible to theasy-
lum seeker there [in the proposed alternative location]’. Indeed there are elements
of reasonableness inHathaway and Foster’s proposed four steps (particularly steps
three and four). For instance, does the returnof someone toanuninhabitabledesert
represent return to a location where the minimum standards of affirmative State
protection are not met or is it simply unreasonable? Hathaway and Foster them-
selves suggest that the result is much the same.
Yet there remains a significant difference between the two approaches. Indeed,

requiring assessment of whether the State is able andwilling to provide protection
to the individual concerned in every case, as in theMichiganGuidelines, effectively

68 This is also the position adopted by A. Fortı́n, ‘TheMeaning of “Protection” in the RefugeeDef-
inition’, 12 International Journal of Refugee Law, 2001, pp. 548–76.

69 Among those countries adopting the reasonableness test in some form are Australia, Austria,
Canada, Germany (in some cases), the Netherlands, Sweden, the United Kingdom, and the
United States. Other jurisdictions, apart from the New Zealand Refugee Review Tribunal,
adopt various different tests to determine if an internal flight/relocation possibility exists. For
further details, see European Legal Network on Asylum, ‘The Application of the Concept of In-
ternational Protection Alternative’ (research paper, European Council on Refugees and Exiles,
London, 2000).

70 See Hathaway and Foster, conclusion of their paper in Part 6.1 of this book.
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adds an additional criterion to the refugee definition. As mentioned above, it is
rather in cases involving non-State agents of persecution that a need to examine
whether there is a lack of protection arises.
Perhaps the difficulties in defining reasonableness exist because conditions in

the country of origin and asylum may differ radically. These differences go to the
core of global inequities resulting from instability and conflict, economic inequal-
ities, the imperfect realization of human rights norms, and varying cultural ex-
pectations in different parts of the world. Fundamental human rights norms are
nevertheless an important yardstick in any assessment of reasonableness, both
of whether a well-founded fear would subsist in the alternative location and of
whether relocation is practically sustainable in economic and social terms.
The reasonableness test contrasts with the fourth step set out by Hathaway and

Foster in their paper. The latter views it as sufficient for the purposes of relocation
that the minimum standards of affirmative State protection as set out in Articles
2–33 of the 1951 Convention are deemed to be upheld. This appears to imply that
relocation of an individual is a valid consideration where only these minimum
rights are respected and to ignore that States have obligations under the inter-
national human rights instruments to afford a considerably more comprehensive
range of rights to those under their jurisdiction. The effect would appear to be a re-
strictive understanding of the rights States are obliged to guarantee, which could
have the rather incongruous result that a persecutedpersonwouldnot appear to be
entitled to the same level of protection as a fellow citizen.71

In effect, the Hathaway–Foster approach seems to equate the responsibility of
States to guarantee and safeguard the rights and freedoms of their own citizens,
and in particular those who are forcibly displacedwithin their territories, with the
concept of international refugee protection. Recognizing the potential for misun-
derstanding different notions of protection and its ensuing dangers, the drafters
of the Guiding Principles on Internal Displacement72 were mindful of the need
to ensure that there be no specific status attached to internally displaced persons
(IDPs). While parallels to refugee law were drawn in certain respects, the drafters
were aware of the danger that confining IDPs to a closed status could potentially
undermine the exercise of their human rights in a broader sense.
As mentioned above, another standard applied includes the concept of undue

hardship, which is broader, since it includes examination of the infringement of
fundamental human rights.73While there is general agreement that conditions in

71 See, N. Kelley, ‘Internal Flight/Relocation/Protection Alternative: Is it Reasonable?’, 14 Interna-
tional Journal of Refugee Law, 2002, p. 4.

72 ‘Guiding Principles on Internal Displacement’, addendum to report submitted to the Commis-
sion on Human Rights by the Representative of the Secretary-General for Internally Displaced
Persons, Francis Deng, UN doc. E/CN.4/1998/53/Add.2, 11 Feb. 1998.

73 See e.g., the leading Thirunavukkarasu case, above n. 57, and R. v. Secretary of State for the Home De-
partment and another, ex parte Robinson, English Court of Appeal (Civil Division), [1997] 4 All ER
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the alternative location should allow the individual concerned to lead a relatively
normal life in the context of the country concerned, consensus is lacking when it
comes to questions of access to employment, accommodation, or social assistance.
Given thedivergence in the implementationof economic and social rights inpartic-
ular indifferent States around theworld, this iswhere the reasonableness approach
recommended in paragraph 91 of the UNHCRHandbook74 comes into play.
Oneapproachproposedby the legalpractitionerNinetteKelleyhasbeen to adopt

‘a human rights-based approach to “reasonableness”’.75 She suggests that, if it is
found that there is a reasonable chance the persecutor will not persecute the asy-
lum seeker in the alternative location, it should be determined ‘whethermeaning-
ful protection is otherwise available in that area’. Sheproposes that the appropriate
benchmark for such a determination should be ‘whether the claimant’s basic civil,
political, andsocio-economichumanrights, as expressed in therefugeeConvention
and othermajor human rights instruments, would be protected there’.76 Thiswouldnot
result in too formulaic a framework andwould at the same time avoid too loose an
interpretation of the ‘reasonableness’ criteria.
In the light of these considerations, the intention in the UNHCR Guidelines on

International Protection on the internal flight or relocation alternative currently in
preparation is to provide clearer guidance on these and related issues, by drawing
on recent discussions and developments to flesh out the guidelines first produced
in February 1999. Further clarification as to how the reasonableness test should be
appliedwill it is hoped assist themajority of States that apply this test todo somore
fairly and consistently.

F. Exclusion

Part 7 of the book addresses the exclusion clauses contained in Article 1F
of the 1951 Convention. The proper application of the exclusion clauses has been
an issue of concern for some time.77 This is so both in the context of the identi-
fication and exclusion of génocidaires from among the refugees from the Rwandan
genocide in 1994 and in the context of industrialized States’ asylum policies and
their concern to limit access of those not deserving of refugee protection to the
benefits of the 1951 Convention. The proper application of the exclusion clauses

210, 11 July 1997, which both use the phrase ‘undue hardship’. See also, Storey, ‘The Internal
Flight Alternative Test: The Jurisprudence Re-examined’, above n. 63, at p. 527.

74 UNHCR,Handbook on Procedures and Criteria for Determining Refugee Status (Geneva, 1979, re-edited
1992), para. 91.

75 Kelley, ‘Internal Flight/Relocation/Protection Alternative: Is it Reasonable?’, above n. 71, at
p. 36.

76 Ibid. (emphasis added).
77 See e.g.,UNHCR, ‘TheExclusionClauses:GuidelinesonTheirApplication’,1Dec.1996; ‘Exclu-
sion from Protection’, 12 International Journal of Refugee Law, special supplementary issue, 2000.
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has also come into focus as a result of parallel moves to ensure that perpetrators
of major human rights crimes do not enjoy impunity. In particular, such moves
include the establishment of the international criminal tribunals for the former
Yugoslaviaand forRwanda in the1990s, andmore recently thatof the International
Criminal Court. Concerns about exclusion have been heightened since the attacks
in the United States on 11 September 2001, as States have turned increased atten-
tion to these clauses in amove to ensure that terrorists are not able to abuse asylum
channels.
The 1951Convention is very clear on the issue: certain acts are so grave that they

render their perpetrators undeserving of international protection and the refugee
framework should not stand in the way of serious criminals facing justice.78 The
refugee definition is so framed as to exclude from the ambit of the Convention
persons who have committed particularly serious offences. If properly applied, the
Convention does not therefore offer safe haven to serious criminals. Indeed, the
rigorous application of the exclusion clauses ensures the credibility of individual
asylum systems.
When the interpretation and application of Article 1F were discussed at the ex-

pert roundtable meeting in Lisbon, Portugal, in May 2001, the participants found
that this should take an ‘evolutionary approach’, and draw on developments in
other areas of international lawsince1951.79 Themeetingexaminedcontemporary
understandings of behaviour at the core of the exclusion clauses, while promoting
in tandem a sensitive application that takes account of international legal develop-
ments in other fields, including notably in the areas of international criminal law,
international human rights, and international humanitarian law. The participants
also considered the exclusion clauses to be of an exceptional nature and that they
should be applied scrupulously and restrictively in view of the potentially serious
consequences of exclusion for the individual concerned.
The three different sets of crimes contained in Article 1F are analyzed in greater

depth in the paper by Geoff Gilbert. They represent an exhaustive list. They con-
cern an individual who has committed, first, ‘a crime against peace, a war crime,
or a crime against humanity’, secondly, ‘a serious non-political crime [committed]
outside the country of refuge prior to his [or her] admission to that country as a
refugee’, and, thirdly ‘acts contrary to the purposes and principles of the United
Nations’.
Interpretation of Article 1F(b) concerning serious non-political crimes has been

the area onwhich State practice varies themost, and is therefore the subject of clos-
est scrutiny. Thedefinitionof a ‘serious’ offenceneeds to be judged against interna-
tional standards, taking into account factors such as thenature of the act, the actual

78 See UNHCR, ‘Addressing Security Concerns Without Undermining Refugee Protection’,
Nov. 2001.

79 Global Consultations on International Protection, ‘Summary Conclusions – Exclusion from
Refugee Status’, Lisbon expert roundtable, 30May 2001, para. 2.
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harm inflicted, the formof criminal procedures used, the nature of the penalty and
whether most jurisdictions would consider the act in question as a serious crime.
Its interpretation is also linked to the principle of proportionality, the question
beingwhether the consequences – eventual return to persecution – are proportion-
ate to the type of crime that was committed. The updated UNHCR Guidelines on
International Protection on the application of the exclusion clauses80 propose that
a serious crime refer to a capital crime or a very grave punishable act. This would
include homicide, rape, arson, and armed robbery. In relation to the meaning of
‘non-political’, the ‘predominance’ test is used in most jurisdictions to help de-
termine the nature of the crime in question, that is, whether the offence could be
considered to have a predominantly political character. The motivation, context,
methods, and proportionality of a crime to its objectives are important factors in
evaluating its political nature.81

One important issue in assessing cases raising exclusion issues is the need to
maintain a clear distinction between Article 1F and other Articles of the Conven-
tion, including in particular Article 33(2). The latter concerns the future risk that
a recognized refugee may pose to the host State. It involves the withdrawal of pro-
tection from refoulement for refugees who pose a serious danger to the community
in the host State, for example, as a result of particularly heinous crimes commit-
ted there and their potential for repetition. With respect to the interpretation of
the term ‘danger to the security of the country’, the Supreme Court of Canada,
in its January 2002 judgment in the Suresh case, stated that ‘[t]he threat must be
“serious”, grounded on objectively reasonable suspicion based on evidence, and
involving substantial threatened harm’.82

Exclusionandexpulsion remain twodifferentprocesses, althoughStates in their
practice generally emphasize the desire to expel or remove excluded persons from
their territory, rather than resort to prosecution. In some cases, this may create a
tension with applicable international human rights law.83With the increasing ex-
pansion of international and universal criminal jurisdiction, this problemmay be-
come progressively resolved.
The complexity of the issues exclusion cases raise is a key reason for their exam-

ination to be maintained in the regular asylum procedure, or in the context of a
specialized exclusion unit, rather than at the admissibility stage or in accelerated

80 UNHCR, ‘Guidelines on International Protection: Application of the Exclusion Clauses: Article
1F of the 1951 Convention Relating to the Status of Refugees’, forthcoming 2003.

81 One case considered on appeal providing further clarification on the interpretation of the term
‘serious non-political crime’ and adjudicated since the completion of the paper by G. Gilbert
concernsMinister for Immigration and Multicultural Affairs v. Daljit Singh, High Court of Australia,
[2002] HCA 7, 7March 2002.

82 Suresh v.Canada (Minister of Citizenship and Immigration), above n. 21 and analysis in the text there.
83 For relevant international human rights lawprovisions applying non-refoulement as a component
of theprohibitionon tortureor cruel, inhuman,ordegrading treatment, see thepaperbyLauter-
pacht and Bethlehem in Part 2.1 of this book, paras. 6–10.
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procedures. This ensures an individualized decision is made in keeping with due
process standards by a competent authority with appropriate expertise in refugee
and criminal law. Obviously, the question of the applicability of the exclusion
clauses does not arise in each and every asylum case. While there is no need for a
rigid formula requiring separate, consecutive considerationof inclusion and exclu-
sion factors, the reasons why refugee protection may be needed as well as reasons
why the claimantmay not deserve it need to be considered together in a holistic as-
sessment. Itwouldbepossible, for instance, for exclusion to comefirst in the case of
indictments by international tribunals in clear-cut Article 1F(c) cases or in the case
of appeal proceedings where the focus of the examination lies on the applicability
of the exclusion clauses.

G. Cessation

Like exclusion, the cessation clauses contained in Article 1C of the 1951
Conventionandexamined inPart8of thisbookhave comeunder increasedscrutiny
in recent years. Inpart, this has resulted fromthe endingof anumber of refugee sit-
uations after the end of the Cold War, as well as from a concern to realize durable
solutions especially in the context of protracted refugee situations, and from the
evolution of standards for and a stress on voluntary repatriation as the durable so-
lution sought by themajority of refugees.While not necessarily the same, cessation
in the contextof large-scale influxes and theendingof temporaryprotection caused
considerable debate in the 1990s.
Against this background, the paper by Joan Fitzpatrick and Rafael Bonoan84 ex-

amines the experience and proper application of the cessation clauses. These con-
cern both Article 1C(1)–(4) of the 1951 Convention based on a change in personal
circumstances – re-availment of national protection, re-acquisition of nationality,
acquisition of a new nationality, and re-establishment in the country of origin –
as well as those based on ceased circumstances under Article 1C(5)–(6). In relation
to the former, Fitzpatrick and Bonoan identify ‘voluntariness, intent and effective
protection’ as crucial in any assessment and stress the importance of ‘careful analy-
sis of the individual’smotivations andof assessmentof thebonafides andcapacities
of State authorities’.
It is, however, on ceased circumstances cessation that States have focused partic-

ular attention, even though they have generally rarely invoked these clauses. This

84 This paper has been drawn together from two separate papers by these authors, whichwere pre-
sented at the expert roundtable on cessation in Lisbon in May 2001: J. Fitzpatrick, ‘Current Is-
sues in Cessation of Protection under Article 1C of the 1951 Refugee Convention and Article
I.4 of the 1969 OAU Convention’; R. Bonoan, ‘When is Protection No Longer Necessary? The
“Ceased Circumstances” Provisions of the Cessation Clauses: Principles and UNHCR Practice,
1973–1999’.
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has been not least because of the administrative costs involved, the possibility that
an individualmay in any case be entitled to remainwith someother status, and/or a
preference for naturalizationunderArticle 34 of the 1951Convention. Indeed, ces-
sation is not to be equatedwith or viewed as triggering automatic return. It can, for
instance, also be an administrative formality whereby responsibility is transferred
from the authorities dealing with refugeematters to another department within a
government dealing generally with immigration issues.
Drawing on the practice of both UNHCR and States, the background paper and

the Summary Conclusions of the expert roundtable held in Lisbon in May 2001
indicate substantial agreement that change in the country of origin needs to be
of a ‘fundamental, stable and durable character’ if the cessation clauses are to be
invoked.85 The Summary Conclusions also recommend that the assessment exam-
ining the applicationof the general cessation clauses should include ‘consideration
of a range of factors including human security, the sustainability of return, and the
general human rights situation’, and suggest that refugees themselves be involved
in procedures and processes tomake such an assessment.86

Another issue of contemporary concern is the question of exceptions to any gen-
eral declaration of cessation. One exception is that on the basis of ‘compelling rea-
sons arising out of previous persecution’ as referred to in Article 1C(5) and (6). This
isnowwell established inStatepractice as extendingbeyondtheactual termsof this
provision to apply to refugees under Article 1A(2) of the 1951 Convention. In such
circumstances, the best State practice in keeping with the spirit of the Convention
allows for the continuation of refugee status, although States sometimes accord
such individuals subsidiary statuses, which may not necessarily provide a secure
legal status or preserve ‘previously acquired rights’ as stipulated by the Executive
Committee.87 Other exceptions involve those for whom return is prohibited under
human rights treaties, including those whowould suffer serious economic harm if
repatriated. Theremay also be stronghumanitarian reasons for not applying cessa-
tion to refugees whose long stay in the host country has resulted in strong family,
social, andeconomic ties.This exception is recognized inStatepractice through the
granting of long-term residence status to such individuals.
Cessation in relation to situations of mass influx which overwhelm individual

asylum processes has also been an area where States have sought to develop prac-
tice, including notably in the European Union’s Directive on temporary protec-
tion approved in August 2001.88 Where access to the asylum procedure has been

85 Executive Committee, ConclusionNo. 69 (XLIII) 1992, para. b.
86 Global Consultations on International Protection, ‘Summary Conclusions – Cessation of
Refugee Status’, Lisbon expert roundtable, 3–4May 2001, paras. 10 and 12.

87 Executive Committee, ConclusionNo. 69, above n. 85, para. e.
88 CouncilDirective 2001/55/EC of 20 July 2001 onminimumstandards for giving temporary pro-
tection in the event ofmass influx of displaced persons and onmeasures promoting a balance of
efforts betweenMember States in receiving such persons and bearing the consequences thereof,
OJ 2001 L212/12, 7Aug. 2001.
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suspended for the duration of temporary protection, it is now widely recognized
that those affected by the ending of temporary protectionmust be allowed to apply
for asylum if they wish and must also be able to validate compelling reasons aris-
ing out of past persecution. A recent example concerns the case of Kosovo Albanian
refugeeswhohadfled toAlbania betweenApril 1998 andMay 1999, whose tempo-
rary status was revoked by the Albanian authorities in March 2002. The ending of
temporary protection was coupled with the possibility for individuals to apply for
asylum. It also provided for assisted repatriation by UNHCR for those wishing to
return home.89

A final issue where clarity is lacking in the practice of some States concerns
the situation where cessation concepts are applied at the stage of procedures to
assess asylum claims. This is particularly complex in cases where the individual
clearly left the country of origin as a refugee, applied for asylum but his or her case
is only examined after a protracted period of time, during which circumstances
have changed considerably in his or her country. Where there may be fundamen-
tal changes in the country of origin during the course of the asylum procedure, it
is the authorities which bear the burden of proving such changes are fundamental
and durable.90

UNHCRhas updated its guidance on the cessation clauses in the light of the dis-
cussions which have taken place in the context of the second track of the Global
Consultations and the wealth of material UNHCR has received in response to this
background paper.91 The focus of the update will need to be a balanced one – flexi-
ble and yet in accordance with the fundamental tenets underlying the rationale of
the cessation clauses.

H. Family unity and refugee protection

Part 9 of the book addresses the scope of the right to family unity andhow
family reunification can be used to implement that right. The basis for this right
is found in Recommendation B of the Final Act of the 1951 Conference of Plenipo-
tentiarieswhichaffirmsamongothers that ‘theunityof the family . . . is anessential
right of the refugee’.92 It is also based on provisions of international human rights

89 Albanian National Commission for Refugees, ‘National Commission for Refugee Revokes the
Status of Temporary Protection for the Remaining Kosovars’, press release, 29March 2002.

90 Global Consultations on International Protection, ‘Summary Conclusions – Cessation of
Refugee Status’, above n. 86, para. 27.

91 See above n. 10.
92 Final Act of the United Nations Conference of Plenipotentiaries on the Status of Refugees and
StatelessPersons,1951,UNdoc.A/CONF.2/108/Rev.1,26Nov.1952,RecommendationB.There
is nomention of a right to family unity per se in the 1951 Convention itself, except obliquely in
Art. 12(2) requiring States Parties to respect ‘rights previously acquired by a refugee and depen-
dent on personal status,more particularly rights attaching tomarriage’ and in Art. 24mention-
ing a right on a par with nationals to family allowances and other related social security as may
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and international humanitarian lawwhich apply to all human beings regardless of
their status. In the case of refugees, the responsibility to uphold this right falls also
in part on the country of asylum, since, unlike voluntarymigrants, refugees cannot
be expected to reunite in their country of origin.
The paper on this topic by Kate Jastram and Kathleen Newland examines the

scope of the right to family unity for refugees and asylum seekers in international
law. In doing so, it draws not only on relevant State practice and academic litera-
ture but also on the experience of UNHCR in the field andwith resettlement cases,
the latter on the basis of information provided by UNHCR field offices and the re-
settlement section at UNHCR headquarters in Geneva. The paper gives examples
of practical experience and dilemmas faced byUNHCR, for instance, when refugee
families seek to reunify.
One issue concerns the question of ‘derivative status’, whereby family members

accompanying someonewho is recognized as a refugee are also granted refugee sta-
tus or a similarly secure statuswith the same rights. In the light of increased aware-
ness of gender-related and child-specific forms of persecution, the Summary Con-
clusions of the roundtable held in Geneva in November 2001 also affirm that ‘each
family member should be entitled to the possibility of a separate interview if he or
she so wishes and principles of confidentiality should be respected’.93

Moves by States to expel or deport one member of an intact refugee family al-
ready in a country of asylum can also affect family unity. In such cases, the State
must balance a number of rights and considerations, which restrain its margin of
action if itwishes to separate a family.Deportationor expulsion could constitute an
interferencewith the right to familyunityunless this is justified inaccordancewith
international standards. The European Court of Human Rights found such an in-
terference in the case of Amrollahi v.Denmark (ApplicationNo. 56811/00, judgment
of 11 July 2002) and set out criteria to be taken into consideration in making such
an assessment. The case concerned an Iranian national, who had deserted from the
Iranian army and fled to Denmark. Granted first temporary and then permanent
residence, he hadmarried aDanishwomanwithwhomhe had two children. Upon
his conviction for drug trafficking, however, theDanish authorities sought to expel
him in the interests of the prevention of disorder and crime and on the grounds
that hedidnot have awell-founded fear of persecution in Iran. TheCourt foundhis
expulsion to be in accordance with the law but that, since it was de facto impossible
for him and his family to continue their life together outside Denmark, it would

be offered to nationals. See also at the regional level, Council of Europe, Committee of Minis-
ters, RecommendationNo. R (99) 23 tomember States on family reunion for refugees and other
persons inneedof internationalprotection,15Dec.1999;Council ofEurope,CommitteeofMin-
isters, Recommendation Rec(2002)4 on the Legal Status of Persons Admitted for Family Reuni-
fication, 26March 2002; European Commission, ‘Amended Proposal for a Council Directive on
the right to family reunification’, COM(2002) 225 final, 2May 2002, ch. V.

93 Global Consultations on International Protection, ‘Summary Conclusions – Family Unity’,
Geneva expert roundtable, Nov. 2001, para. 7.
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be disproportionate to the aims pursued and in violation of the right to respect for
family life.
The definition of the family towards which the State has obligations is an issue

where cultural practices and expectations differ andwhere State practice varies. As
noted in the Summary Conclusions:

The question of the existence or non-existence of a family is essentially a

question of fact, whichmust be determined on a case-by-case basis, requiring

a flexible approach which takes account of cultural variations, and economic

and emotional dependency factors. For the purposes of family reunification,

‘family’ includes, at the veryminimum,members of the nuclear family

(spouses andminor children).94

In sum, family reunification can be seen as a practical way of implementing the
right to family unity, since this can otherwise becomedisrupted as a result of flight.
The Conclusions of the November 2001 expert roundtable in Geneva affirm that
‘[r]espect for the right to family unity requires not only that States refrain from
action which would result in family separations, but also that they take measures
to maintain the unity of the family and reunite family members who have been
separated’.95 In some cases, where familymembers are dispersed in different coun-
tries of asylum, it may, however, prove difficult to agree on criteria as to where
family reunification should ultimately take place. This is an area for further inter-
national standardsetting. Indeed, if familiesarekept togetherorareable to reunite,
this greater stability significantly enhances refugees’ ability to become self-reliant
and thus promotes the full realization of durable solutions.

I. UNHCR’s supervisory responsibility

The question of UNHCR’s supervisory role under the UNHCR Statute
in conjunction with Article 35 of the 1951 Convention and Article II of the
1967 Protocol has received heightened attention in recent years, not least because
it was felt that implementation of the 1951 Convention is not adequate or is
lacking in many parts of the world and that strengthened international supervi-
sion could ensure better norm compliance. Part 10 of this book examines these
issues and the paper by Walter Kälin identifies a variety of different contemporary
approaches to the monitoring of compliance with international treaties, particu-
larly in the area of human rights. In addition, he outlines a number of supervisory
systems which have evolved in other subject areas under the responsibility

94 Ibid., para. 8. For the particular situation of separated children and family unity, see UNHCR,
‘Refugee Children’, above n. 9, paras. 4–9.

95 ‘Summary Conclusions – Family Unity’, above n. 92, para. 5. See also, UNHCR, ‘Refugee
Women’, above n. 9, paras. 14–17.
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of international organizations, including systems evolved by the International
Labour Organization, the International Narcotics Control Board, and the Orga-
nization for Economic Cooperation and Development. Identifying some of the
problems of replicating existing mechanisms, Kälin sets out options both for
more radical reforms and for a ‘light’ version to enhance monitoring of the im-
plementation of the 1951 Convention in a manner that is complementary to
UNHCR’s own supervisory responsibility. The Summary Conclusions of the expert
roundtable held in Cambridge in July 2001 draw on this analysis and also present
a number of possible approaches.
As far as UNHCR is concerned, the organization has adopted certain organi-

zational practices, which aim to realize this objective and basic function without
jeopardizing operational effectiveness on the ground. Integral to the success of
thesepractices is theorganization’s capacity tomonitorStatepractice (including ju-
risprudence), to analyze it, and to intervene where necessary to redress a situation
to counter negative developments. These practices, which are widely accepted as
extending to a broad range of intervention and advocacy activities have, generally,
met with the acquiescence of States whose cooperation is a necessary precondition
for the effective exercise of any supervisory function. These practices, coupledwith
States’ acceptance, also form the backdrop to the basic (operational) framework of
UNHCR’s supervisory role.
A recent example of such practices concerns the consolidation and updating of

existing UNHCR guidelines and legal position papers as a series of Guidelines on
International Protection, the first of which were issued in May 2002.96 This more
systematic presentation flows directly from the organization’s supervisory respon-
sibility. It thus follows a tradition of advising the authorities, courts, and other
bodies on the interpretation and practical application of the provisions of inter-
national refugee instruments. In a sense, the Guidelines on International Protec-
tion, although the outcome of lengthy consultations with many actors across the
globe in the context of the second track of the Global Consultations, are but a be-
ginning. The next step is implementation, which requires commitment as well as
understanding of the complex issues involved.
UNHCR’s supervisory role needs, however, to be strengthened further. In en-

hancing supervision, it is crucial to bear in mind the lessons learned from the
human rights mechanisms where the proliferation of different supervisory mech-
anisms has led to duplication, compartmentalization, and coordination problems,
thus undermining to some extent their effectiveness. This needs to be avoided
in the refugee context. Indeed this was very much echoed in a roundtable dele-
gates’meetingheld on13December2001 in the context of theMinisterialMeeting
in Geneva, which favoured flexible, creative approaches rather than more rigid
structures. One proposal made at that time was to resuscitate a reconfigured

96 See above n. 10. Ibid. for Guidelines on cessation issued in February 2003.
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Sub-Committee on International Protection of the Executive Committee to pro-
vide a forum for all the parties most interested in international protection issues
to address them in a systematic, detailed, and yet dynamicway.97Whatever further
model or arrangement finally emerges in the area of international refugee protec-
tion, it will need to build on the existing structure (which is UNHCR) and advance
the achievements that have already beenmade.98

IV. Protection from persecution in the twenty-first century

Over the last fifty years, the development of international refugee and
human rights law has helped spearhead a revolution in the overall international
legal regime. Before that, the way a State treated its citizens was regarded as an
internal matter over which it had sovereign control. If a State violated the rights of
foreigners on its territory, the State of nationality could intervene to provide its na-
tionals with diplomatic or consular protection. As for refugees, there was a protec-
tion vacuum and it was necessary to create a specific regime of rights for them. The
underlying broader international framework of international protection predates
the establishment of UNHCR, not least because of the various legal and institu-
tional arrangements that preceded the creation of UNHCR and the adoption of the
1951 Convention.99 It draws heavily on different sources of international law and
has evolved generally over time from the idea of international protection as a surro-
gate for consular and diplomatic protection to include broader notions of human
rights protection.
With the strengtheningof theseprotections, the individual has come tobe recog-

nized as the inherent bearer of human rights. The failure or inability of the coun-
try of origin to fulfil its responsibility to safeguard human rights has become a
matter of international concern and responsibility, even of humanitarian interven-
tion. Today, the institution of international refugee protection, whilst unique in
the international legal system, is embedded in the broader international human
rights protection regime and also generally linked to effective forms of interna-
tional cooperation.100 In recognition of this situation, courts in various jurisdic-
tions have increasingly declared the Convention to be a living instrument capable

97 MinisterialMeeting of States Parties to the 1951Convention and/or its 1967 Protocol Relating
to the Status of Refugees, ‘Chairperson’s Report on Roundtable 1 “1951 Convention and 1967
Protocol Framework: Strengthening Implementation”’, 13Dec. 2001.

98 See also, Agenda for Protection, above n. 8, p. 7; UNHCR, ‘The Forum’, 20Oct. 2002; UNHCR,
‘“Convention Plus”: Questions and Answers’, 20 Jan. 2003.

99 Indeed, thepreamble to the1951Convention expressly refers to thedesirability of revising and
consolidatingprevious international agreements andof extending ‘the scopeof and theprotec-
tion accorded by such instruments’.

100 V. Türk, ‘UNHCR’s Supervisory Responsibility’, 14(1) Revue Québécoise de Droit International,
2001, p. 135 at p. 138.
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of affording protection to refugees in a changing international environment.101 Its
core elements – the refugee definition and the principle of non-refoulement – remain
as valid today as ever. They need to be interpreted in the light of these international
legal developments, not onlywhenassessing asylumclaimsbut also in related areas
such as immigration or extradition.
There continue of course to be varying interpretations in different jurisdictions

as towhom international protection should be extended and as towhat constitutes
persecution under the 1951 Convention. Indeed, the Convention, like other inter-
national instruments, doesnotprescribe specific conduct as longas the required re-
sult is reached. This book represents part of a process intended to establish greater
commonground in the interpretationof theConventionbyStates, their courts, and
decision makers, as well as to identify areas where further work is needed. Apart
from anything else, more consistent interpretation of the Convention in different
jurisdictions can be expected to reduce the incentive for onward secondary move-
ment which varying interpretationsmay represent.
A comprehensive analysis of the different elements of the refugee definition as

evidenced in the different jurisdictions is beyond the scope of this overview. Itmay
nevertheless be useful to make some brief observations regarding the core, inter-
related issues of fear of persecution and lack of protection in their contemporary
context as the Convention embarks upon another half-century.
With regard to the term ‘persecution’, a legal definition of persecution for the

purposes of refugee statusdeterminationexistsneither in the1951Conventionnor
elsewhere in international law.102 This being said, it is true that persecution is now
defined in the 1998 Statute of the International Criminal Court but it is clearly lim-
ited there to persecution for the purposes of defining a crime of a particularly se-
rious nature which warrants international criminal jurisdiction and which is one
amongst crimesof a similar type contained in theStatuteof the InternationalCrim-
inal Court.103 As such, it does not therefore have any relevance to defining perse-
cution in refugee law. Conversely, though, it is possible to deduce from the various
crimes contained in the Statute the conclusion that their victims are often refugees,
which would indicate the breadth of the notion of persecution in the refugee law
context.
The fact that ‘persecution’ isnot legallydefinedhaspresentedaproblemfor some

and been of legal significance to others. Those for whom this poses a problem have
attempted to define it, for instance, as being ‘the sustained or systemic violation
of basic human rights demonstrative of a failure of state protection’, or even more

101 Seee.g.,R. v.UxbridgeMagistrates’CourtandAnother, exparteAdimi, EnglishHighCourt (Divisional
Court), [1999] ImmAR560,29 July1999; RefugeeAppealNo.71462/99, NewZealandRefugee
Status Appeals Authority, 27 Sept. 1999; R. v. Secretary of State for the Home Department, ex parte
Adan; R. v. Secretary of State for the Home Department, ex parte Aitseguer (conjoined appeals), UK House
of Lords, [2001] 2WLR 143, 19Dec. 2000.

102 G. S. Goodwin-Gill, The Refugee in International Law (2nd edn, Clarendon, Oxford, 1996), p. 66.
103 See Statute, UN doc. A/CONF.183/9∗, Art. 7(2).
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simply as serious harm plus the failure of State protection.104 Recent legislation in
Australia105 as well as the European Commission’s Draft Directive on those quali-
fying for refugee status or other subsidiary protection106 has also sought to define
persecution.
Those who like us consider the lack of definition to be indicative of the deeper

rationale behind the very interpretation of persecution see in attempts to define it
a risk that could limit a phenomenon that has unfortunately shown itself all too
adaptable in thehistory of humankind. The lack of a legal definition of persecution
‘is a strong indication that, on thebasis of the experience of thepast, thedrafters in-
tended that all future types of persecution should be encompassed by the term’.107

As UNHCR’s paper on interpreting Article 1 notes:

The on-going development of international human rights law subsequent to

the adoption of the 1951 Convention has helped to advance the

understanding, expressed in the UNHCRHandbook, that persecution

comprises human rights abuses or other serious harm, often but not always

with a systematic or repetitive element.While it is generally agreed that

‘mere’ discriminationmay not, in the normal course, amount to persecution

in and of itself (though particularly egregious forms undoubtedly will be so

considered), a persistent pattern of consistent discrimination will usually, on

cumulative grounds, amount to persecution andwarrant international

protection.108

Another issue relates to the meaning of the word ‘protection’ in the phrase ‘is
unable or, owing to such fear, is unwilling to avail himself of the protection of that
country’. Somecommentators viewsuchprotectionas referring to theprotectionof
the individual’s fundamental rights and freedoms ordinarily provided inside the

104 See J. C. Hathaway, The Law of Refugee Status (Butterworths, Toronto, 1991), pp. 104–5; Refugee
Women’sLegalGroup,GenderGuidelines for theDeterminationofAsylumClaims in theUK, July1988,
p.5. This approachhas been adopted by courts in various jurisdictions, such asCanada (Attorney
General)v.Ward, SupremeCourt ofCanada, [1993]2SCR689;R.v. ImmigrationAppealTribunaland
Another, ex parte Shah; Islam v. Secretary of State for theHomeDepartment, House of Lords, [1999] 2AC
629;Minister for Immigration and Multicultural Affairs v. Khawar, High Court of Australia, [2002]
HCA 14, 11April 2002, at para. 115.

105 Australian Migration Legislation Amendment Act (No. 6) 2001, Sept. 2001, which amends
the Migration Act 1958 so that, among other things, it does not apply Art. 1A(2) of the 1951
Convention in cases where a person has a well-founded fear of persecution ‘for one or more
of the reasons mentioned in that Article unless: (a) that reason is the essential and significant
reason . . . for the persecution; and (b) the persecution involves serious harm to the person; and
(c) . . . systematic and discriminatory conduct’. The Act also gives examples of instances of such
‘serious harm’.

106 European Commission, ‘Proposal for a Council Directive onminimum standards for the qual-
ification and status of third country nationals and stateless persons as refugees or as persons
who otherwise need international protection’, COM(2001) 510 final, 12 Sept. 2001, Arts. 11
(the nature of persecution) and 12 (the reasons for persecution).

107 UNHCR, ‘Interpreting Article 1’, above n. 64, para. 16.
108 Ibid., para. 17 (footnotes omitted). See also, UNHCR, Handbook on Procedures and Criteria for De-

termining Refugee Status (Geneva, 1979, re-edited 1992), paras. 50–3.
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country of origin. This approach views protection provided by the international
community as ‘fundamentally a form of surrogate or substitute protection’ for the
national protection States should provide.109 In this view, ‘in addition to identi-
fying the human rights potentially at risk in the country of origin, a decision on
whether or not an individual faces a risk of “persecution” must also comprehend
scrutiny of the State’s ability and willingness effectively to respond to that risk’.110

The case law of a range of common law jurisdictions has attributed considerable
importance to this view,111 although it has also been noted that ‘[t]his somewhat
extendedmeaningmay be, and has been, seen as an additional – though not neces-
sary – argument in favourof the applicability of theConvention to those threatened
by non-State agents of persecution’.112

Other authors, including ourselves, have argued that the protection referred to
in the refugee definition refers only to the diplomatic or consular protection avail-
able to citizens who are outside the country of origin.113 Changing its meaning
has the danger of importing human rights doctrine (such as exhaustion of local
remedies) into the refugee law context in an inappropriate manner and adding de
facto an additional,more restrictive requirement to the refugee definition, which is
at variance with international law. As the UNHCR paper on interpreting Article 1
states:

Textual analysis, considering the placement of this element, at the end of the

definition and following directly from and in a sensemodifying the phrase ‘is

outside his country of nationality’, together with the existence of a different

test for stateless persons, suggests that the intendedmeaning at the time of

drafting and adoption was indeed external protection. Historical analysis

leads to the same conclusion. Unwillingness to avail oneself of this external

protection is understood tomean unwillingness to expose oneself to the

possibility of being returned to the country of nationality where the feared

persecution could occur.114

109 Hathaway, The Law of Refugee Status, above n. 104, p. 135. 110 Ibid., p. 125.
111 See e.g., Zalzali v. Canada (Minister of Employment and Immigration), Canadian Federal Court of

Appeal, 27 ACWS 3d 90, 30 April 1991; and, more recently, the judgments of Lord Lloyd of
Berwick in Adan v. Secretary of State for the Home Department, UKHouse of Lords, [1999] 1 AC 293
at 304C–E;Horvath v. Secretary of State for theHomeDepartment, UKHouse of Lords, [2000] 3WLR
379, 6 July 2000.

112 UNHCR, ‘Interpreting Article 1’, above n. 64, para. 36 (footnotes omitted). Most recently,
McHugh andGummow JJ of the AustralianHighCourt found that ‘[t]he “internal” protection
and“surrogacy”protection theories as a foundation for the constructionof theConventionadd
a layer of complexity to that construction which is an unnecessary distraction’: Khawar case,
above n. 104, para. 73.

113 See the Handbook, paras. 97–100, with respect to this phrase, which, though they are not ex-
plicit on the point, provide only examples relating to diplomatic or consular protection. For a
detailed account of the drafting and subsequent history of this element of the definition, see
also, Fortı́n, ‘TheMeaning of “Protection”’, above n. 68.

114 UNHCR, ‘InterpretingArticle1’, aboven.64, para.35 (footnotesomitted). Seealso,Fortin, ‘The
Meaning of “Protection”’, above n. 68.
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The UNHCR paper argues that the two approaches are, in effect, not contradic-
tory, adding: ‘Whichever approach is adopted, it is important to recall that the
definition comprises one holistic test of interrelated elements. How the elements
relate and the importance to be accorded to one or another element necessarily falls
to be determined on the facts of each individual case.’115Walter Kälin has likewise
sought to bridge the gap between these approaches by arguing that the ‘unable to
avail himself’ clause of the refugee definition:

has lost much of its original meaning as the function of diplomatic and

consular protection has fundamentally changed since the 1951 Convention

was drafted. Although such protection remains important inmany regards,

it has lost its original function of securing basic rights to aliens at a time

when international human rights were virtually non-existent . . .

These changes [the emergence of international human rights law] provide

strong reasons for an interpretation of the text of Article 1A(2) . . . giving the

notion of ‘protection’ in the ‘unable to avail himself’ clause an extended

meaning that also covers internal protection. This presents a logical

extension of the original idea of the drafters of the 1951 Convention that

regarded persecution and lack of protection as the two core requirements of

the refugee definition.116

In the interest of establishing commongroundbetween these differing interpre-
tations of the term ‘protection’ in the refugee definition, it is also significant that a
recent judgment by theHigh Court of Australia adopted the composite interpreta-
tion favoured by UNHCR and Kälin. The Court found that there is both a broader
and a narrower sense in which the term protection should be viewed. Gleeson CJ
ruled:

[A]ccepting that, at that point of the Article [1A(2)], the reference is to

protection in the narrower sense, an inability or unwillingness to seek

diplomatic protection abroadmay be explained by a failure of internal

protection in the wider sense, ormay be related to a possibility that seeking

such protection could result in return to the place of persecution. During the

1950s, people fled to Australia from communist persecution inHungary.

They did not, upon arrival, ask the way to theHungarian Embassy.117

115 UNHCR, ‘Interpreting Article 1’, above n. 64, para. 37.
116 W. Kälin, ‘Non-State Agents of Persecution and the Inability of the State to Protect’, 15 George-

town ImmigrationLaw Journal,2001,No.3, pp.427–8. International lawexperts have questioned
the assertion that developments in international human rights law have rendered diplomatic
protection obsolete, thus pointing towards the need for both forms of protection. For its part,
the International Law Commission’s ‘First Report on Diplomatic Protection’ warns that ‘[t]o
suggest that universal human rights conventions . . . provide individuals with effective reme-
dies for the protection of their human rights is to engage in a fantasy’. See, Special Rapporteur,
J. R. Dugard, ‘First Report on Diplomatic Protection’, International Law Commission, 52nd
session, UN doc. A/CN.4/506, 9March 2000, paras. 10–32 at para. 25.

117 Khawar case, above n. 104, para. 22.
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In a related area – that of non-State agents of persecution – which was a sig-
nificant issue of contention in the 1990s, efforts to establish an interpretation
consistentwith the object andpurpose of the 1951Conventionhave begun to show
some positive signs of convergence in State practice. Such cases can relate, for in-
stance, to situations where a State is unwilling to extend protection to certain seg-
ments of the population (as recent jurisprudence on gender-related persecution
shows) or where it condones/tolerates the persecution of such persons. These cases
may also concern persecution in a situation where a State is too weak and hence
unable effectively to guarantee respect for human rights throughout its territory.
Recent developments in France, Germany, and Switzerland, three key Stateswhich
had not recognized the concept in all its various permutations, suggest that there
is amove towards acceptance that those with a well-founded fear of persecution by
non-State actors come within the 1951 Convention refugee definition.118 Within
the European Union, the European Commission’s Draft Directive on the refugee
definition states clearly that it is immaterial whether the persecution stems from
State or non-State actors.119

V. Conclusion

The various aspects of the interpretation of the 1951 Convention exam-
ined in this edited collection reveal the breadth of practice and experience in inter-
pretingthe1951Conventionwhichexists indifferent jurisdictions.Suchvariations
do not necessarily present problems as long as the obligations contained in the
Convention are upheld, although there is of course value in fostering clearer com-
mon understandings of interpretative issues, as the papers and documents in this
book seek to do. Ultimately, international refugee law is less an exact science than
a regime that needs to be responsive to individual circumstances.
In our view, there are dangers in trying to incorporate too rigid and formu-

laic a framework into the interpretation of the refugee definition. As the High
Court of Australia has recognized: ‘There are particular components in the rele-
vantdefinition.However, theymustnotmislead thedecision-maker intoatomising

118 See V. Türk, ‘Non-State Agents of Persecution’, in Switzerland and the International Protection of
Refugees (ed. V. Chetail and V. Gowlland-Debbas, Kluwer Law International, The Hague, 2002),
pp. 95–109; Kälin, ‘Non-State Agents of Persecution and the Inability of the State to Protect’,
above n. 115; the contributions by W. Kälin, R. Marx, and M. Combarnous on persecution by
non-State agents in International Association of Refugee Law Judges,TheChangingNature of Per-
secution, fourth conference, Berne, Switzerland, Oct. 2000, pp. 43, 60 and 75 respectively, avail-
able at http://www.ark-cra.ch/iarlj/EN/E cntmain1.htm. In Germany, the Immigration Law
signed into law by the Federal President on 20 June 2002 specifically states that those perse-
cuted by non-State agents for one of the Convention grounds qualify for refugee status. This
lawwas subsequently rescinded by the Federal Constitutional Court for reasons of formality.

119 European Commission, Proposal for a Council Directive onminimum standards for qualifica-
tion and status as refugees, above n. 106, Art. 11(2)(a).
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the concept in the Convention. It must be considered as a whole.’120 A fixed
paradigm cannot take account of the diversity of human experience and ever-
changing circumstances. Hence the need for a holistic assessment responsive to
the particular situation of the individual concerned. The 1951 Convention pro-
vides the broad framework, which is embedded in the overall context of inter-
national law, and in particular in international human rights law and interna-
tional humanitarian law. Executive Committee Conclusions, UNHCR guidelines,
and State practice, including jurisprudence, provide more concrete indications as
to how individual cases could and should bedealtwith – but each case is necessarily
unique.
The different topics examined in this book also need to be seen in the context

of the broader contemporary refugee challenges outlined briefly at the start of this
overview. The effectiveness of international refugee protection in years to come
hinges on the ability of States and the international community to address these
challenges whether they involve strategies to separate armed elements in refugee
camps, to manage complex migration flows, or to realize durable solutions to the
plight of refugees. These initiatives are in turn part of the intricate mosaic of in-
ternational cooperation which needs to be strengthened if the international com-
munity is to address wider economic, social, and political problems in refugee-
producing countries, global inequities, small arms trade, and so on, which can all
lead to the forceddisplacementofpopulationswithinandbeyondnationalborders.
To succeed, such international cooperative endeavours require the involvement of
all actors, from governments, civil society, international organizations, the legal
profession, andNGOs to refugees themselves.
It is in this spirit that the Global Consultations have sought to inject new energy

into the development of international refugee protection and thereby counter un-
warranted trends at thenational andeven regional levels. Comprehensive solutions
throughwhich the burdens and responsibilities of hosting refugees aremore equi-
tably shared ultimately lie at the international level, even though regional cooper-
ation efforts can also serve to strengthen protection. As noted by the chair of the
Refugee Affairs Appeal Board of South Africa:

Regional refugee protection schemes have become a trend throughout the

world.While there are positive benefits to ensuring that neighbouring

countriesmeet the standards set out in international refugee law, wemust be

careful not to create regional ‘fortresses’ . . . If implemented properly,

regional refugee protection programs in Africa and elsewhere could

120 Chen Shi Hai v.Minister for Immigration and Multicultural Affairs, High Court of Australia, (2000)
170 ALR 553, (2000) 201 CLR 293, 13 April 2000, para. 53, citing Applicant A. v.Minister for Im-
migration and Ethnic Affairs, above n. 40, (1997) 190 CLR 225 at 257 per McHugh J, who ruled:
‘[A]n instrument is to be construed as a whole and . . . words are not to be divorced from their
context or construed in amanner that would defeat the character of the instrument’.
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strengthen the rights of refugees while reducing irregularmovement and

illegal immigration.121

From the legal point of view there is a real benefit to be gained from the greater
interaction of international refugee law with other branches of the law, includ-
ing most notably international and regional human rights and international hu-
manitarian law. One example of the importance of such interaction concerns
internally displaced persons, who cannot rely on international refugee law since
they have not crossed an international border. The 1998 Guiding Principles on
Internal Displacement122 can be seen as ‘a breakthrough in recognizing the impor-
tance and value of seeing the relationship between these three branches of in-
ternational law [international humanitarian, human rights, and refugee law] and
drawingonthestrengthsofeach’.123Developments in international criminal lawin
recent years, which have made considerable strides towards bringing perpetrators
of crimes against humanity andwar crimes to justice, also point towards the possi-
bility of ending impunity for at least some of the crimeswhich can oblige people to
flee.
In conclusion, it is perhaps fitting to remember the context in which the com-

plex legal issues raised in this book operate. What better words to choose than the
opening statement at the December 2001Ministerial Meeting of States Parties to
the 1951Convention and/or 1967 Protocolmade by President Vaira Vike-Freiberga
of Latvia, who fled her country as a child after the SecondWorldWar:

No one leaves their homewillingly or gladly.When people leave their earth,

the place of their birth, the place where they live, it means that there is

something very deeply wrongwith the circumstances in their country. And

we should never take lightly this plight of refugees fleeing across borders.

They are signs, they are symptoms, they are proof that something is very

wrong somewhere on the international scene.When themoment comes to

leave your home, it is a painful choice . . . It can be a costly choice. Three weeks

and three days aftermy family left the shores of Latvia, my little sister died.

We buried her by the roadside andwere never able to return and put flowers

on her grave.

And I like to think that I stand here today as a survivor who speaks for all

those who died by the roadside – some buried by their families and others

not. And for all thosemillions across the world todaywho do not have a voice,

who cannot be heard. They are also human beings, they also suffer, they also

121 A. Arbee (Chairperson, Refugee Affairs Appeal Board, South Africa), ‘The Future of Interna-
tional Protection’, in The Changing Nature of Persecution, above n. 118, p. 271 at p. 274.

122 See above n. 72.
123 R. Brett and E. Lester, ‘Refugee Law and International Humanitarian Law: Parallels, Lessons

and LookingAhead’, 83 International Review of theRedCross, Sept. 2001, p. 713 at p. 714. See also,
S. Jaquemet, ‘The Cross-Fertilization of International Humanitarian Law and International
Refugee Law’, 83 International Review of the Red Cross, Sept. 2001, p. 651.
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have their hopes, their dreams and their aspirations. Most of all, they dream

of a normal life . . .

I entreat you . . . when you think about the problem of refugees to think of

them not in the abstract. Do not think of them in the bureaucratic language

of ‘decisions’ and ‘declarations’ and ‘priorities’ . . . I entreat you, think of the

human beings who are touched by your decisions. Think of the lives whowait

on your help.124

124 Vaira Vike-Freiberga, President of Latvia and former refugee, opening statement toMinisterial
Meeting of States Parties to the 1951 Convention and/or 1967 Protocol Relating to the Status
of Refugees, Geneva, 12Dec. 2001.
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I. Context

International refugee lawhas evolved in significantways over the last fifty
years, as it has been required to adapt to new and changing refugee situations and
humanitarian challenges. The removal of dateline and geographical limitations by
virtue of the 1967 Protocol, and developments in other bodies of international law,
have ‘fundamentally transformed the 1951 Convention from a document fixed in
a specificmoment in history into a human rights instrument which addresses con-
temporary forms of human rights abuses’.1 The Preamble to the 1951 Convention

∗ Theviews expressed are thepersonal viewsof the author, and arenotnecessarily sharedby theUN
or UNHCR.

1 See the paper by R. Haines on gender-related persecution in Part 5.1 of this book. For the 1951
Convention Relating to the Status of Refugees, see 189 UNTS 150 and for the 1967 Protocol
thereto, see 606UNTS 267.
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calls onStates ‘to assure refugees thewidestpossible exerciseof [their] fundamental
rights and freedoms’, necessitating an analysis of refugee lawwithin thewider hu-
manitarian and human rights context. International human rights law and inter-
national humanitarian law instruments complement the safeguards for refugees
enumerated in the 1951Convention. Importantly, these bodies of law reinforce the
non-discriminatorybasisof international lawingeneral,which impactson interna-
tional refugee law in particular. The text, object and purpose of the 1951 Conven-
tion require that it be interpreted and applied in a non-discriminatory way. The
codification of women’s and children’s rights has also substantially advanced un-
derstandings of equal treatment and equal rights within the international refugee
protection framework. Age and gender perspectives have thus become important
features of international refugee law over the last decade.
This paper will consider, in particular, Articles 1A(2), 1F and 1C, from these per-

spectives, thus complementing the other papers in this book. It presents a snap-
shot of some of the key aspects of refugee status determinationwhich could benefit
from age- and gender-sensitive approaches. In so doing, it sets out the evolution of
the understanding of the refugee definition to include child-specific forms of per-
secution, persecution by non-State agents, and claims based on sexual orientation
or as a result of being trafficked. It challenges certain preconceptions that have had
the effect of denying protection under the 1951Convention to claims not conform-
ing to the ‘adult male’ standard. These legal issues, which nevertheless fall within
the framework of the ‘second track’ of the Global Consultations with its focus on
clearer interpretation of the 1951 Convention,2 are not drawn together elsewhere
in the book in this way. Their inclusion here gives them their proper prominence
in international refugee law, while also recognizing that such approaches are still
under development.
The logicalfirst step toachievinganon-discriminatoryapplicationof refugee law

is to ensure that age- and gender-sensitive and -inclusive asylum procedures are in
place. The importance of equal access to asylum procedures cannot be overstated.
This includes the implementation of a myriad of simple measures in order to fos-
ter an open and receptive environment. The second step is to adopt age and gender
sensitive interpretations of international refugee law. This includes a full under-
standing of the differential impact of law and its interpretation onwomen vis-à-vis
men, on children3 vis-à-vis adults, andon the elderly vis-à-vis able-bodied adults. It
further requires an understanding of the double impact of age and gender dimen-
sions on some claims, particularly those of young girls. This necessarily entails a
clearunderstandingof thedifferencesbetween sex andgender.Gender refers to the
relationship between women and men based on socially or culturally constructed

2 For further information on UNHCR’s Global Consultations see the Preface and Part 1.1 of this
book.

3 ‘Children’ for the purposes of this paper are persons under the age of eighteen years, unless oth-
erwise specified.
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anddefined identities, status, roles, andresponsibilities that are assigned toone sex
or another, while sex is a biological determination.4

While there has been an overall trend towards recognition of gender-related
claims (and less in relation to age-related claims), some States and judiciaries con-
tinue to fail to apply a full interpretation of the refugee definition.Not only are age
and gender relevant to the identification of types of persecution feared, it is equally
important that the entire refugee definition be age and gender inclusive. Notwith-
standing the crucial importance of such a focus, the real challenge to refugee status
determination is togive true effect to the individualizednature of the inquiry, char-
acterized not only by age and sex, but also by cultural, religious, political, physical,
mental, and other factors.

A. The human rights narrative

At the outset, it is important to reflect on how normative international
law, while intending to protect all individuals, may exclude certain persons from
the realization of its protective scope on account of its lack of differentiation
between the impact of various provisions on different groups or individuals.
Some commentators have argued that ‘[t]he normative structure of international
law has allowed issues of particular concern to women to be either ignored or
undermined’.5 The writer, however, finds that it is not the normative structure of
international law that hasmarginalized the rights ofwomen, nor the fact that laws
tend to be written in gender-neutral language.6 The real issue is the gulf between
the global purpose of international law to benefit all persons, and themarginaliza-
tionofwomenfromits ambit.This ismirrored insocietyat large,withwomenoften
finding themselves on the sidelines of society. The application of international
law in general and international refugee law in particular has been rooted in the
public/private dichotomy, which has often been translated into a male/female and
political/apolitical divide.7 This has not been caused by the law itself, but by social
perceptions of the roles and responsibilities of women vis-à-vis men.
It was not until differences in the forms of persecution facingwomenwere iden-

tified, and a holistic gender-sensitive and gender-inclusive approach to refugee law

4 See amongothers,UNHCR, ‘Guidelineson InternationalProtection:Gender-RelatedPersecution
within the Context of Article 1A(2) of the 1951Convention and/or its 1967 Protocol on the Status
of Refugees’, UN doc. HCR/GIP/02/01, Geneva, 7May 2002 (hereinafter UNHCR, ‘Guidelines on
Gender-Related Persecution’, 2002), para. 3.

5 H.Charlesworth, C. Chinkin, and S.Wright, ‘Feminist Approaches to International Law’, in Inter-
nationalRules: Approaches from International Lawand InternationalRelations (ed. R. J. Beck, A. C. Arend,
and R. D. Vander Lugt, Oxford University Press, 1996), p. 265.

6 Except for specific international treaties directly related towomen, such as theConvention on the
Elimination of Discrimination AgainstWomen 1979.

7 H. Crawley, Refugees andGender: Law and Process (Jordans, Bristol, 2001), p. 18.
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was promoted, that specific claims of women and other gender claims were rec-
ognized as falling within the purview of the 1951 Convention. As Spijkerboer has
pointed out, ‘derivative persecution’ of female asylum seekers on the basis of their
familymembership ismore readily accepted by decisionmakers than that of direct
persecution where the claimant has to establish that she has suffered or fears per-
secution on a particular Convention ground.8 The assortment of asylum claims of
women in particular rests in gender stereotypes of accepted and ‘believed’ roles. It
is these stereotypeswhich need to be deconstructed, rather than there being a need
to recreate international norms. Anyone who does not conform to the adult male
standard is affected by narrow understandings of international law. These stereo-
types also affect the claims of children or the elderly or other age groupings, which
do not correspond to that standard. For example, children are not readily seen as
full members of society, benefiting from rights equal to those of adults. It is an in-
dividual right to seek and to enjoy asylum from persecution, which is implicit in
the 1951Convention. Thus, in order to ensure that international refugee law is ap-
plied in anon-discriminatoryway to all individuals, age andgender approaches are
vital components of any analysis.
Developments in refugee protection (outlined below) must be seen within a

broader frameworkof advancements in international human rights law, including,
in particular, the Convention on the Elimination of All Forms of Discrimination
Against Women 1979 and its Optional Protocol,9 the Declaration on the Elimina-
tion of Violence AgainstWomen 1993,10 the Convention on the Rights of the Child
198911 and its Optional Protocols on the Involvement of Children in Armed Con-
flict, and on the Sale of Children, Child Prostitution and Child Pornography,12 the
Beijing Platform for Action adopted at the FourthWorld Conference onWomen in
199513 and the follow-up ‘BeijingPlus5’ Special Sessionof theGeneralAssembly,14

and jurisprudence of the International Criminal Tribunals for the former Yu-
goslavia andRwanda,15 aswell as the Statute of the InternationalCriminalCourt.16

8 T. Spijkerboer, Gender and Refugee Status (Ashgate, Dartmouth, 2000), as restated in Crawley,
above n. 7, p. 19.

9 1249UNTS 13 andUNGA resolution A/RES/54/4, 6Oct. 1999.
10 UNGA resolution 48/104, 20Dec. 1993.
11 UNGA resolution 44/25, 20Nov. 1989 (hereinafter ‘CRC’).
12 BothUNGAresolution54/263,25May2000; entered into forceon12Feb.2002 and18 Jan.2002

respectively.
13 ‘Report of the Fourth World Conference on Women, Platform for Action’, UN doc.

A/CONF.177/20, 17Oct. 1995.
14 ‘Women 2000: Gender Equality,Development andPeace in theTwenty-First Century’,23rd Ses-

sion of the General Assembly, UN doc. A/55/341, 5–9 June 2000.
15 International Criminal Tribunal for the former Yugoslavia (ICTY), judgment in the case of

Kunarac, Kovac and Vukovic, Case No. IT-96-23 and IT-96-23/1, 22 Feb. 2001, found rape to be a
crime against humanity as well as a violation of the laws or customs of war. This judgment was
upheld by the ICTY Appeals Chamber on 12 June 2002. See also paper by R. Haines, Part 5.1 of
this book.

16 Arts. 7(1)(g) and 8(2)(b)(xxii) of the Statute of the International Criminal Court (ICC) specifically
define a ‘crime against humanity’ and a ‘war crime’ as including ‘rape, sexual slavery, enforced
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These measures have advanced global trends towards gender inclusion and equal
treatment between the sexes, and have given special attention to children.17

Human rights law has had the effect of moving predominantly private harm to an
act that infringes international human rights law as a result of State tolerance or
condonation. As UNHCR’s ‘Guidelines on Gender-Related Persecution’ state:

International human rights law and international criminal law clearly

identify certain acts as violations of these laws, such as sexual violence, and

support their characterisation as serious abuses, amounting to persecution.

In this sense, international law can assist decision-makers to determine the

persecutory nature of a particular act.18

This does not suggest, however, that it is necessary to identify a violation of
human rights law in each and every case in order to establish persecution, although
persecution will usually involve breaches of human rights law. Prior to the enu-
meration of women’s human rights in international instruments, it cannot be said
that rape did not amount to persecution for the purposes of the 1951 Convention.
It still existed as a form of persecution. Rather, the international legal framework
has helped to move away from male-dominated perspectives and to conceptual-
ize the nature of such violence as a serious human rights violation. Many gender-
related claims to refugee status draw on international law or pronouncements of
the United Nations in order to support the persecutory nature of the violence in
question.19 As there is no internationally accepted definition of what constitutes
‘persecution’, it would be unwise to limit its application to serious human rights
abuses. It is possible that all forms of persecution have not yet been identified or
codified in international human rights law. International human rights law does,
however, have a role to play in clarifying some forms of persecution as serious
human rights violations. As Jacqueline Bhabha andWendy Young suggest in rela-
tion to children’s rights, the ‘best interests of the child’ principle, as derived from
Article 3 of the Convention on the Rights of the Child (CRC), ‘operates as

prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence of
comparable gravity’. Art. 8(2)(b)(xxii), concerning international armed conflicts, differs slightly
from Art. 7(1)(g) in defining other forms of sexual violence as being those ‘also constituting a
grave breach of the Geneva Conventions’. Art. 8(2)(e)(vi), concerning internal armed conflicts,
gives the same list of war crimes except that ‘any other form of sexual violence’ is defined as
one ‘constituting a serious violation of article 3 common to the four Geneva Conventions’. Arts.
7(1)(c) and 7(2)(c) further include ‘enslavement’ as a crime against humanity, with specific ref-
erence to trafficking in women and children; Art. 6(d) identifies the imposition of measures in-
tended todestroy, inwhole or inpart, a national, ethnic, racial, or religious group, bypreventing
births within the group, as ‘genocide’, as well as the forcible transfer of children of the group to
another group, per Art. 6(e).

17 There is still a large void in relation to the rights of some other groups, such as the elderly and
persons with disabilities.

18 UNHCR, ‘Guidelines on Gender-Related Persecution’, 2002, above n. 4, para. 9.
19 See, also, P. Goldbert and B. Passade Cissé, ‘Gender Issues in Asylum Law after Matter of R.A.’,

Immigration Briefings, Feb. 2000, p. 1.
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an interpretative aid [to international refugee law], broadening and deepen-
ing the scope of protection, both in terms of substantive law and procedural
mechanisms’.20 Prior to theadoptionandentry into forceof theCRC,however, chil-
drenwere still entitled to the enjoyment of rights as individuals under other inter-
national instruments.

B. Recent developments

1. Gender

There has been significant progress in relation to the recognition of gender-related
claims to refugee status over the last decade. In 1985, the Executive Committee of
theHighCommissioner’s Programmefirst referred to the fact that ‘womenasylum-
seekers who face harsh or inhuman treatment due to their having transgressed the
social mores of the society in which they livemay be considered as a “particular so-
cial group”within themeaning of Article 1A(2)’, although it was left to States’ dis-
cretion ‘in the exercise of their sovereignty’whether ornot todo so.21 In1990, there
was the firstmention of providing skilled female interviewers in refugee status de-
terminationprocedures aswell as ensuringaccessbywomenasylumseekers to such
procedures, ‘even when accompanied by male family members’.22 UNHCR’s 1991
‘Guidelines on the Protection of Refugee Women’ created the impetus for subse-
quent resolutions, advising that ‘special effortsmay be needed to resolve problems
faced specifically by refugee women’,23 and urging that refugee status determina-
tion officials be given training regarding the claims of women asylum seekers.24

Consequently, in 1993, there was encouragement to States to develop ‘appropri-
ate guidelines on women asylum-seekers, in recognition of the fact that women
refugees often experience persecution differently from refugee men’.25 In October
1995, and again in 1996, 1997, and 1999,26 the Executive Committee went further
and

call[ed] upon theHigh Commissioner to support and promote efforts by

States towards the development and implementation of criteria and

guidelines on responses to persecution specifically aimed at women . . . In

20 J. BhabhaandW.Young, ‘NotAdults inMiniature:ChildAsylumSeekers and theNewUSGuide-
lines’, 11 International Journal of Refugee Law, 1999, p. 84, at p. 98.

21 Executive Committee, Conclusion No. 39 (XXXVI), 1985, on refugee women and international
protection, para. k.

22 Executive Committee, ConclusionNo. 64 (XLI), 1990, on refugeewomen and international pro-
tection, para. a(iii).

23 UNHCR, ‘Guidelines on the Protection of RefugeeWomen’, Geneva, 1991, para. 4.
24 Ibid., para. 75.
25 Executive Committee, ConclusionNo. 73 (XLIV), 1993.
26 See Executive Committee, Conclusions No. 79 (XLVII), 1996, para. o; No. 81 (XLVIII), 1997,

para. t; andNo. 87 (L), 1999, para. n, respectively.
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accordance with the principle that women’s rights are human rights, these

guidelines should recognize as refugees womenwhose claim to refugee

status is based uponwell-founded fear of persecution for reasons enumerated

in the 1951 Convention and 1967 Protocol, including persecution through

sexual violence or gender-related persecution.27

Throughout this period, States began responding to the call for the introduction
of safeguards, including the development of guidelines, in order to ensure equi-
table access to asylum procedures. The United States, Australia, Canada, and the
Netherlands were the first States to accept the challenge.28 UNHCR held a sympo-
sium on gender-based persecution in 1996 to examine comparative practices with
a view to improving protection for womenwho fear persecution on gender-related
grounds.29 As a culminationof thesedevelopments, judicial reasoning tookonnew
approaches, moving away from paradigms dominated by the experiences of male
refugees, and towards a gender-sensitive and gender-inclusive interpretation and
application of refugee law that gave equal significance to the sometimes different,
although no less serious, forms of persecution feared by women. Case law has rec-
ognized awide range of valid claims, including sexual violence, domestic violence,
punishment and discrimination for transgression of social mores, sexual orien-
tation, female genital mutilation, and trafficking, as outlined briefly in the para-
graphs which follow.
Rape and sexual violence inflicted bymembers of the armed forces have been rec-

ognized as a ground for refugee status.30 These decisions have paralleled develop-
ments in international human rights law confirming, for instance, that the rape of

27 Executive Committee, ConclusionNo. 77 (XLVI), 1995, para. g.
28 US Immigration and Naturalization Service, ‘Considerations for Asylum Officers Adjudicating

Asylum Claims from Women’, 26 May 1995; Department of Immigration and Humanitarian
Affairs, Australia, ‘Refugee and Humanitarian Visa Applicants: Guidelines on Gender Issues
for Decision Makers’, July 1996; Immigration and Refugee Board, Canada, ‘Guideline 4 on
Women Refugee Claimants Fearing Gender-Related Persecution: Update’, 13 Nov. 1996; and
Netherlands Immigration and Naturalization Service, ‘Working Instruction No. 148: Women
in Asylum Procedures’, subsequently superseded by guidelines in the Aliens Circular 2000.

29 ‘UNHCR Symposium on Gender-Based Persecution, Geneva, 22–23 Feb. 1996’, 9 International
Journal of Refugee Law, special issue, Autumn 1997.

30 See e.g., Olympia Lazo-Majano v. Immigration and Naturalization Service, US Court of Appeals (9th
Circuit), 813 F.2d 1432, 9 June 1987 (El Salvadorean woman raped by sergeant of Salvadorean
armed forces, political opinion);Matter of D.V., US Board of Immigration Appeals, InterimDeci-
sionNo.3252,25May 1993 (Haitianwomangang-rapedby soldiers after fall of Aristide govern-
ment because of her active membership in a church group supporting that government); Grajo
v. Immigration and Naturalization Service, 124 F.3d 203 (7th Circuit), 1997; Fuentes v. Immigration
and Naturalization Service, 127 F.3d 1105 (9th Circuit), 1997; Decision of 7 Sept. 2001, Admin-

istrative Court Frankfurt am Main, Ref. No. 1 E 31666/97.A(1); Raquel Martı́n de Mejı́a v. Peru,
Inter-American Commission on Human Rights, Case No. 10.970, Report No. 5/96, 1 March
1996 (Peruvian woman raped by armed forces for alleged membership of guerrilla group, later
granted asylum in Sweden). The Center for Gender and Refugee Studies at Hastings College
of the Law, University of California, USA, maintains a useful database of decisions on gender-
related asylum claims and other relevantmaterial at http://www.uchastings.edu/cgrs/.
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a 17-year-old female detainee by an official of the State was an especially grave and
abhorrent form of ill-treatment and that the accumulation of acts of violence, es-
pecially the act of rape, amounted to torture.31 Similarly, judgments of the inter-
national tribunals for the former Yugoslavia andRwanda confirming enslavement,
rape, and torture as crimes against humanity32 and genocide33 have further clar-
ified the international legal position regarding such acts. Victims of domestic vio-
lencewhere the State is unable or unwilling to intervene to provide protectionhave
in recent years increasingly also been recognized as refugees, not least as a result of
evolving jurisprudence on ‘membership of a particular social group’.34

The position adopted by the Executive Committee that ‘women asylum-seekers
who face harsh or inhuman treatment due to their having transgressed the social
mores of the society in which they live may be considered as a “particular social
group”’35 has been accepted in numerous jurisdictions.36 Again, human rights

31 Aydin v. Turkey, European Court of Human Rights, Case No. 57/1996/676/866, 25 Sept. 1997.
32 Kunarac, Kovac andVukovic, aboven.15. See also, Prosecutor v.AntoFurundzija, ICTY,CaseNo. IT-95-

17/1-T, 10Dec. 1998, upheld on appeal 21 July 2000.
33 Prosecutor v. Jean-Paul Akayesu, International Criminal Tribunal for Rwanda (ICTR), Case No.

ICTR-96-4-T, 2 Sept. 1998.
34 See e.g.,R. v. ImmigrationAppeal Tribunal and another, ex parte Shah; Islamand others v. Secretary of State

for theHomeDepartment,UKHouseof Lords, [1999]2AC629, [1999]2AllER545 (hereinafter Shah
and Islam) (two Pakistani women falsely charged with infidelity flee violence by their husbands
and severe sanctionsunderPakistani law,membershipof aparticular social group, socialmores);
Minister of Immigration and Multicultural Affairs v. Khawar, High Court of Australia, [2002] HCA
14, 11 April 2002 (Pakistani woman subject to severe domestic violence);Matter of R.A., Interim
Decision No. 3403, Board of Immigration Appeals, 11 June 1999 (Guatemalan citizen subject
to brutal violence by her husband, membership of a particular social group, political opinion);
Aguirre-Cervantes v. Immigration and Naturalization Service, US Court of Appeals (9th Circuit), 242
F.3d 1169, 21 March 2001 (19-year-old Mexican girl abused by her father granted status on
the basis of ‘family membership’); Refugee Appeal No. 71427/99, New Zealand Refugee Status
Appeals Authority (RSAA), 16 Aug. 2000 (Iranian woman and son subject to custody battle, cu-
mulative discrimination).

35 Executive Committee, ConclusionNo. 39, above n. 21.
36 See e.g., Shah and Islam, above n. 34; Fatin v. Immigration and Naturalization Service, Court of

Appeals (3rd Circuit), 12 F.3d. 1233, 1993 (18-year-old Iranian woman, wearing the chador and
freedom of expression and equality of the sexes);Matter of S.A., Board of Immigration Appeals,
InterimDecision No. 3433, 27 June 2000 (21-year-oldMoroccan woman subject to severe phys-
ical abuse by her father on account of her differing religious beliefs about the role of women in
Moroccan society), cf. Fisher v. Immigration and Naturalization Service, 79 F. 3d 955 (9th Circuit),
1996; Matter of D., US Immigration Court, San Francisco, California, 3 July 1996, available at
http://www.uchastings.edu/cgrs/law/ij/9.pdf (Afghan woman with well-founded fear of perse-
cution on grounds of political opinion and religion); Refugee AppealNo. 71427/99, above n. 34;
Refugee Appeal No. 2039/93 ReM.N., NewZealand RSAA, 12 Feb. 1996 (Iranianwoman subject
to cumulative discrimination amounting to a real chance of persecution on grounds of race, re-
ligion, and political opinion at hands of State and male family members); Refugee Appeal No.
2223/94, New Zealand RSAA, 30 July 1996; Refugee Appeal No. 915/92 Re S.Y., New Zealand
RSAA, 29Aug. 1994 (imputed political opinion); Elkebir, French Commission des recours des réfugiés
(CRR, Refugee Appeal Commission), 22 July 1994 (Westernized Algerian woman threatened by
Islamic militants, lack of State protection); Sahraoui, French CRR, 8 Feb. 1995 (being too West-
ernized); Haj Ahmed, French CRR, 30 Nov. 2000 (divorced woman, raising children on her own
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developments have buttressed such interpretations. The European Court of
Human Rights has found, for instance, that there was a real risk of the applicant,
an Iranian refugee accused of adultery,37 being subjected to treatment contrary to
Article 3 of the European Convention on Human Rights,38 including potentially
death by stoning, if she were returned to Iran.
Other claims of gender-related persecution have included those concerning the

practice of female genital mutilation, and refugee status has now been recognized
in such cases in a number of jurisdictions.39 For its part, the European Parlia-
ment has expressed the hope that member States of the European Union will rec-
ognize the right to asylum of women and girls at risk of being subjected to such
treatment.40 A further recent example of gender-related persecution concerns vic-
tims of trafficking, who have in some cases also been granted refugee status.41

Initiatives promoting the inclusionofwomenasylumseekerswithin refugee sta-
tus determination processes and gender-sensitive interpretations of refugee law
have also had the positive corollary effect of accepting the non-traditional claims
of some men who breach social roles attributed to their sex.42 Just as women who

in Algeria). These issues are also addressed by the AustralianHigh Court in Khawar, above n. 34,
paras. 52, 123, 134, and 150.

37 Jabari v. Turkey, ApplicationNo. 40035/98, 11 July 2000.
38 European Convention on the Protection of Human Rights and Fundamental Freedoms, ETS

No. 5.
39 See e.g. In re Fauziya Kasinga, US Board of Immigration Appeals, File No. A73 476 695, 13 June

1996 (19-year-old Togolese woman, FGM and forced marriage); Annan v. Canada (Minister of Cit-
izenship and Immigration), Canadian Federal Court (Trial Division), [1995] 3 FC 25, 6 July 1995;
Soumah, French CRR, 7 Dec. 2001; A., French CRR, 18 Sept. 1991; Soumahoro, French CRR, 17
July 1995, cited inM. Laurain, ‘Membership of a Particular Social Group in Recent French Case
Law’ (paper submitted to the AdHoc Committee of Experts on Legal Aspects of Territorial Asy-
lum, Refugees and Stateless Persons (CAHAR), Council of Europe, Strasbourg, doc. CAHAR-
PSG (2002)4 fre,14March2002); DecisionNo. IFAS220.268/0-XI/33/00, Austrian Independent
Federal Asylum Senate (IFAS/UBAS, second instance asylum authority), Vienna, 21March 2002
(refugee status granted on basis ofmembership of the group of Cameroonianwomenwho are to
be circumcised).

40 E. V.Martinez-Orozco, ‘Report on FemaleGenitalMutilation’, A5-0285/2001, European Parlia-
ment, 17 July 2001, p. 13/32.

41 See e.g., Decision No. T98-06186, CRDD No. 298, 2 Nov. 1999 (Thai woman in sex trade
debt bondage, refugee status as member of social group of women and/or former sex trade
workers); Dzhygun, UK Immigration Appeal Tribunal, Appeal No. CC-50627-99 (00TH00728),
17 May 2000 (refugee status of trafficked Ukrainian woman upheld on appeal); Decision No.
99/20/0497-6, Austrian Administrative Court (Verwaltungsgerichtshof, 3rd instance), 31 Jan. 2002
(denial of asylum toNigerianwoman trafficked into prostitution overruled and returned for re-
consideration).

42 See section II.A.3 below. Cases include Ourbih, French CRR (sections réunis (SR)), Decision No.
269875, 15May 1998 (Algerian transsexuals a particular social group);Djellal, French CRR (SR),
Decision No. 328310, 12 May 1999; Aourai, French CRR, Decision No. 343157, 22 Feb. 2000;
Meguenine, French CRR, 12 July 2001 (all three cases involving Algerians openly proclaiming
their homosexuality), cited in Laurain, ‘Membership of a Particular Social Group in Recent
FrenchCaseLaw’, aboven.39. See, also,ReG.J.,RefugeeAppealNo.1312/93,NewZealandRSAA,
1NLR 387, 30Aug. 1995 (Iranian homosexual recognized asmember of particular social group,
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refuse to wear the veil in some societies are seen as transgressing accepted social
mores, male homosexuals, for example, in some societies also find themselves in
breach of both gender roles and social rules and are persecuted as a result. The ra-
pidity with which such cases have been seen as falling within the parameters of
Article 1A(2) of the 1951 Convention demonstrates dynamic progression towards
a correct understanding of the gendered nature of particular claims.
By 2000, there was widespread acceptance that gender can ‘influence, or dictate,

the type of persecution or harm suffered and the reasons for this treatment’,43 al-
though the Executive Committee continued to express its concern about the ‘less
than full applicationof international refugee instrumentsby someStatesParties’.44

In 1998, Norway introduced guidelines on determining refugee status45 and, two
years later, the United Kingdom introduced guidelines on gender-sensitive ap-
proaches to refugee lawandprocedures.46 Swedenhas introduced twosetsofguide-
lines, oneonwomenandtheotheronsexualorientation,witha focusonprocedural
aspects of asylum determination.47 At the time of writing this paper, however,
Sweden has yet to accept that the claims of women or those based on sexual ori-
entation fit within the ‘particular social group’ ground of the refugee definition,
although Sweden has said publicly that legislative changes are in train to correct
this.48 The current Swedish ‘Guidelines on Women’ do emphasize, however, that
‘women’s expressions of protest and their refusal to submit are often directed
towards social, cultural and religious norms’ that are supported by political and re-
ligious arms of society. The Swedish ‘Guidelines on Sexual Orientation’ also refer
to contravention of strict religious practices. This hints that such activities can be
appropriately classified as political or religious in character for the purposes of

analysis of other jurisprudence on sexual orientation);Hernandez-Montiel v. Immigration and Nat-
uralization Service, US Court of Appeals (9th Circuit), No. A72-994-278, 225 F.3d 1084, 24 Aug.
2000 (Mexican ‘gaymenwith female sexual identities’ aparticular social group);Matter ofMarcelo
Tenorio, US Board of Immigration Appeals (BIA), File No. A72-093-558, 1999; Applicant L.S.L.S.
v. Minister for Immigration and Multicultural Affairs, Federal Court of Australia, [2000] FCA 211,
6 March 2000. For an overview of cases in Europe, North America, South Africa, Australia, and
NewZealand, see European Legal Network on Asylum (ELENA), ‘Research Paper on Sexual Ori-
entation as a Ground for Recognition of Refugee Status’ (European Council on Refugees and
Exiles (ECRE), June 1997).

43 UNHCR, ‘Guidelines on Gender-Related Persecution’, 2002, above n. 4, para. 6. See also, paper
by R. Haines, Part 5.1 of this book.

44 Executive Committee, ConclusionNo. 89 (LI), 2000.
45 RoyalMinistryof Justice and thePolice, ‘Guidelines forDeterminingRefugeeStatus inNorway’,

15 Jan. 1998.
46 UK Immigration Appellate Authority, ‘AsylumGender Guidelines’, Nov. 2000.
47 Migration Board, Legal Practice Division, Sweden, ‘Gender-Based Persecution: Guidelines for

the Investigation and Evaluation of the Needs of Women for Protection’, 28 March 2001, and
Migration Board, Sweden, ‘Guidelines for the Investigation and Evaluation of Asylum Cases in
which Persecution Based onGiven Sexual Orientation is Cited as a Ground’, 28 Jan. 2002.

48 Statement by the Swedish delegate to the final ‘third track’meeting of theGlobal Consultations
on International Protection on refugeewomen,Geneva,24May2002. Currently, such claimants
are granted subsidiary or complementary forms of protection.
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the 1951 Convention refugee definition. Several non-governmental organizations
have also produced valuable guidance in the absence of State action.49

In comparison, Ireland, Panama, SouthAfrica, andVenezuela have opted specifi-
cally to identify ‘sex’, ‘gender’, and/or ‘sexual orientation’ as grounds for claiming
refugee status.50 Still other countries have included references to specific forms of
gender-relatedpersecution, rather thanaddinganadditionalground.Switzerland,
for instance, expressly provides in legislation that the ‘motives of flight specific to
womenshallbe taken intoaccount’.51 Guatemala refers to sexualviolenceandother
gender-based persecution.52 Germany prohibits refoulement of aliens facing perse-
cution because of their gender, in addition to refoulement of those facing persecu-
tion onone ormore of theConvention grounds.53 In1995, theAustrianMinistry of
the Interior issued an order specifying that ‘on the basis of the [1951] Geneva Con-
vention and the 1991 Asylum Law, rape, just like any other violation of a person’s
integrity, is a ground for asylum, provided that it was motivated by one of the rea-
sons enumerated in the [1951] Geneva Convention’.54 A correct interpretation of
the refugee definition does not, however, require that another ground be added.55

Nonetheless, it is clear that specific reference to ‘sex’ or ‘sexual orientation’ within
the lawhas the effect of removing any remainingdoubt that persons facing gender-
related persecution are protected by the 1951 Convention.
UNHCR, throughout its Global Consultations on International Protection in

the context of the fiftieth anniversary of the 1951 Convention, adopted a gender-
and age-inclusive approach. In addition, States Parties urged that separate agenda
items on refugee women and on refugee children be included in relation to the
‘third track’ of the Consultations.56 Within the documentation on refugeewomen,

49 See, e.g.,ECRE, ‘PositiononAsylumSeekingandRefugeeWomen’,Dec.1997;RefugeeWomen’s
LegalGroup, ‘GenderGuidelines for theDetermination ofAsylumClaims in theUK’, July1998;
National Consortium on Refugee Affairs, South Africa, ‘Gender Guidelines for Asylum Deter-
mination’, 1999; Irish Refugee Council, ‘Guiding Principles on Asylum-Seeking and Refugee
Women’, June 2001.

50 The 1996 Irish Refugee Act, section 1, defines membership of a particular social group as in-
cluding ‘persons whose defining characteristic is their belonging to the female or the male sex
or having a particular sexual orientation’; Panamanian Executive Decree No. 23, 10 Feb. 1998,
Art. 5, includes ‘gender’; the 1998 South African Refugee Act specifies that members of a par-
ticular social group can include persons persecuted because of their ‘gender, sexual orientation,
class or caste’; theNationalAssemblyofVenezuela,Decree of3Oct.2001, Art.5, adds theground
of ‘sex’ to the refugee definition.

51 1998AsylumAct, Art. 3(2).
52 Government AccordNo. 383-2001, Guatemala, 14 Sept. 2001, Art. 11(d).
53 Immigration Law, section 60, signed into law by Federal President, June 2002.
54 Order of the AustrianMinistry of Interior, No. 97.101/10/SL III/95.
55 See UNHCR, ‘Guidelines on Gender-Related Persecution’, 2002, above n. 4, para. 6; and

Global Consultations, ‘Summary Conclusions – Gender-Related Persecution’, San Remo expert
roundtable, 6–8 Sept. 2001, para. 1.

56 UNHCR, ‘Refugee Women’, Global Consultations on International Protection, UN doc.
EC/GC/02/8, 25 April 2002, Parts V and VI; and UNHCR, ‘Refugee Children’, UN doc.
EC/GC/02/9, 25April 2002.
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a section was dedicated to the continuing need for gender-sensitive interpretation
and -applicationof refugee law.A sectionon trafficking alsohighlighted thepartic-
ular vulnerabilities of refugee women as targets of trafficking rings, in addition to
finding that some trafficked persons may be able to mount valid claims to refugee
status, where the State has been unable or unwilling to protect them against such
formsor threats of harm.57 As indicated in the Introduction inPart1.1of this book,
the second track specifically included gender-related persecution as a separate dis-
cussion at the expert roundtable in San Remo, 6–8 September 2001.

2. Age

Less has been said in relation to the age dimension in the interpretation and ap-
plication of international refugee law. Like sex and sexual orientation, age is not
included in the refugee definition in Article 1A(2) of the 1951 Convention as a
specific ground for seeking asylum. Nonetheless, the range of potential claims
with an age dimension is broad, including forcible or under-age recruitment into
military service,58 family or domestic violence,59 infanticide, forced or underage
marriage,60 female genital mutilation,61 forced labour, forced prostitution, child
pornography, trafficking,62 and children born outside of strict family planning
rules.63 Although refugee children are entitled to access the same protection as
refugee adults, their special vulnerabilities require that an age-sensitive approach
be adopted in relation to substantive aspects of refugee law as well as procedures.
If not, the risk of failing to recognize child-specific forms of persecution or under-
estimating theparticular fearsof children ishigh.Age-sensitive approaches arepar-
ticularly relevant to children, although they are also important for the elderly, who
may, for example, suffer severe discrimination (including exclusion) amounting to
persecution.
The claims of many children often incorporate a gender element. For example,

young girls, as opposed to adult women, are most likely to be threatened with fe-
male genitalmutilation. Thus, such cases necessarily import both an age and agen-
derdimensionwhichareoftenoverlooked. Is thegirl at riskofpersecutionbasedon

57 UNHCR, ‘RefugeeWomen’, above n. 56, Parts V and VI.
58 See, Minister for Immigration and Multicultural Affairs v. Applicant Z., Federal Court of Australia,

[2001] FCA 1823, 19 Dec. 2001, in which an appeal was dismissed, finding that ‘able-bodied
Afghanmen’ do not constitute a ‘particular social group’.

59 DecisionsNos.U95-00646, U95-00647, U95-00648, CRDD,15 Jan.1997,67Reflex,26May1997
(principal claimant a12-year-old citizen of bothUSAandUK, persecutionbased on sexual abuse
by British father), see below n. 93 for appeal to the Federal Court of Canada (Trial Division).
DecisionNo. TA0-05472, CRDD, 30May 2001 (teenage unaccompaniedminor subject to physi-
cal abuse by his father and verbal abuse by both parents in Poland).

60 See ReW. (Z.D.), CRDDNo. 3, No. U92-06668, 19 Feb. 1993.
61 See, by way of comparison, the casesmentioned above n. 39.
62 See, by way of comparison, the casesmentioned above n. 41.
63 SeeChen ShiHai v.Minister for Immigration andMulticultural Affairs, HighCourt of Australia, [2000]

HCA 19, (2000) 170ALR 553, 13April 2000.
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her sex, as agirl, orher age, as ayounggirl, orboth?Areyoungboyswhoflee forcible
recruitmentbeingpersecutedby reasonof their sex,orbecauseof their age, orboth?
In both these examples, their vulnerability to particular forms of persecution is
compounded by these two factors: age and gender. Cases of young girls frequently
see the convergence of age and gender dynamics. In other cases, the question of age
is of overriding significance, such as in child prostitution and child pornography,
which affect boys and girls, albeit to different degrees in different contexts. Their
shared characteristic is their young age. Even in cases involving politically or reli-
giouslymotivated persecution, age-sensitive approaches are needed in order to en-
sure an accurate refugee status determination.
While international human rights law, including especially Article 22 of the

CRC and its Optional Protocols, has significantly advanced the rights of the child,
refugee lawhasnotprogressed to the samedegree.AlthoughmanyStates recognize
the right of children to seek asylum, there is often a complete absence of analysis in
judicial decisions as tohowtheir agemayaffect their claim. Similarly, theExecutive
Committee Conclusions are all but devoid of references to child asylum seekers and
their special needs in relation to access to asylum systems, although they are rea-
sonably comprehensive in so far as they promote the ‘best interests’ of the child64

and identify specific forms of protection issues facing children, including ‘physi-
cal violence, sexual abuse, trade in children, acts of piracy, military or armed at-
tacks, forced recruitment, political exploitation or arbitrary detention’.65 The link
between these forms of harm and claims to refugee status is, however, missing. In
1987, theExecutiveCommitteeunderlined the special situationofunaccompanied
and separated children, including ‘their needs as regards determination of their
status’,66 although nomore was said.
Few countries have adopted guidelines to assist decision makers in handling

the special circumstances of asylum-seeking children. Canada adopted guidelines
on procedural and evidentiary aspects of children’s claims in 1996, followed by
the United States in 1998.67 More recently, Finland has adopted guidelines for
interviewing (separated) minors.68 UNHCR has also developed guidelines on un-
accompanied children.69 At the time of writing, UNHCR, together with other

64 See CRC, Art. 3(1).
65 Executive Committee, Conclusion No. 47 (XXXVIII), 1987, on refugee children, para. e; as re-

peated inpart inExecutiveCommittee,ConclusionNo.59 (XL),1989, onrefugeechildren,paras.
h and i; No. 72 (XLIV), 1993; No. 74 (XLV), 1994; No. 79 (XLVII), 1996; and Executive Commit-
tee, Conclusion No. 84 (XLVIII), 1997, on refugee children and adolescents (in its entirety); No.
85 (XLIX), 1998, paras. k and dd; No. 87 (L), 1999, para. o; andNo. 89 (LI) of 2000.

66 Executive Committee, ConclusionNo. 47 (XXXVIII), 1987, on refugee children, para. i.
67 Immigration and Refugee Board, Canada, ‘Guideline 3: Child Refugee Claimants: Procedural

andEvidentiary Issues’, 30 Sept. 1996; US Immigration andNaturalization Service, ‘Guidelines
for Children’s AsylumClaims’, 10Dec. 1998.

68 Directorate of Immigration Finland, ‘Guidelines for Interviewing (Separated) Minors’, March
2002.

69 UNHCR, Community Service Guidelines, ‘Working with Unaccompanied Children: A
Community-based Approach,’ revised May 1996, pp. 39–52; UNHCR, ‘Guidelines on Policies
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humanitarian agencies, was in the process of finalizing the ‘Inter-Agency Guiding
Principles on Unaccompanied and Separated Children’, which include a short sec-
tion on children in refugee status determination.70

II. Age and gender in the refugee definition

A. Inclusion

1. Non-State agents of persecution

Whether persecution, within the context of the 1951 Convention definition, can
be derived from non-State actors or agents, as opposed to State agents, has been at
the forefront of debate on international refugee law. The UNHCRHandbook on Pro-
cedures and Criteria for Determining Refugee Status71 clarifies that, while persecution is
normally related to action by the authorities of a country, itmay also emanate from
sections of the population, if the acts are knowingly tolerated by the authorities, or
if the authorities refuse, or prove unable, to offer effective protection.72 This con-
forms with the 1951 Convention refugee definition itself which does not prescribe
fromwhom the persecutionmust originate. Similarly, neither the 1969Organiza-
tion of African Unity (OAU) Refugee Convention,73 nor the 1984 Cartagena Decla-
ration on Refugees,74 contains a requirement that the persecutor be the State.
In most common law countries, persecution at the hands of non-State actors

has now been accepted, in situations where the State is unable or unwilling to of-
fer effective protection against such harm (the so-called protection view).75 The

and Procedures in Dealing with Unaccompanied Children Seeking Asylum’, Feb. 1997 (here-
inafter UNHCR, ‘Guidelines on Unaccompanied Children Seeking Asylum’, 1997). See, also,
ECRE, ‘Position Paper on Refugee Children’, Nov. 1996; UNHCR and International Save the
Children Alliance in Europe, ‘Separated Children in Europe Programme: Statement of Good
Practice’, Dec. 1999.

70 UNHCR, UN Children’s Fund (UNICEF), International Committee of the Red Cross, Interna-
tionalRescueCommittee, Save theChildren (UK), andWorldVision International, ‘Inter-Agency
Guiding Principles on Unaccompanied and SeparatedMinors’, forthcoming 2002.

71 UNHCR,Handbook on Procedures and Criteria for Determining Refugee Status (Geneva, 1979, re-edited
1992).

72 Ibid., para. 65.
73 OAUConventionGoverning the SpecificAspects ofRefugeeProblems inAfrica, adopted10Sept.

1969, 1001UNTS 45.
74 Adopted by the Colloquium of the International Protection of Refugees in Central America,

Mexico, and Panama, in Cartegena, 19–22Nov. 1984.
75 See, for instance, Minister for Immigration and Multicultural Affairs v. Ibrahim, High Court of Aus-

tralia, [2000] HCA 55, 26 Oct. 2000; Zalzali v. Canada (Minister of Employment and Immigration),
Canadian Federal Court of Appeal, [1991] 3 FC 605; Canada (Attorney General) v. Ward, Supreme
Court of Canada, [1993] 2 SCR 689; Adan v. Secretary of State for the Home Department, UKHouse of
Lords, [1999] 1AC 293;Horvath v. Secretary of State for theHomeDepartment, House of Lords, [2000]
3All ER 577.
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EuropeanCommission’sDraftDirective on standards for qualification as a refugee,
supports this viewandhasproposed thatpersecutionmayoriginate fromnon-State
actors, thus advancing the cause of gender-related claims.76 In contrast, civil law ju-
risdictions aremore divided and tend to require some level of accountability of the
State.77 While somediscrepancy remains between the case law in different jurisdic-
tions, a trend is emerging towards a general acceptance that persecution can be at
the hands of non-State actors, at least where the State refuses to offer protection,
and, increasingly, where the State proves unable to do so.
For many gender-related claims, the view adopted can be a determining factor

in the grant of refugee protection. It can also be a key factor in many non-gender-
related cases today, given the specificnatureof armedconflicts andcivilwars,where
the State is oftenunable to exercise effective control or offer satisfactory protection.
In fact, acceptance of non-State agents of persecution was first advanced in cases
with no gender component.78

Claims to refugee status on the basis of domestic violence are the ultimate test
of the durability of the so-called protection-based approach. Substantial positive
case law now exists on this question.79 Most recently, the High Court of Australia
in Khawar reconfirmed the approach adopted by the House of Lords in Horvath, in
which the failure of the State to provide protectionwas seen as ‘the bridge between
persecution by the state and persecution by non-state agents which is necessary in
the interests of the consistency of thewhole scheme’.80 By so doing, theHighCourt
reaffirmed the decision of the Federal Court of Australia to grant refugee status to
Mrs Khawar, who claimed she was the victim of serious and prolonged domestic
violence on the part of her husband andmembers of his family, and that the police
in Pakistan refused to enforce the law against such violence or otherwise offer her
protection. Such refusal was considered not only to be a mere inability to provide
protection, but also ‘alleged tolerance and condonation’.81

Although still largelyuntested, claims to refugee status on thebasis of being traf-
ficked for the purposes of sexual slavery or enforced prostitution are as plausible as
other claims of gender-related persecution and invoke the non-State actor issue. As
UNHCR states, ‘[t]he forcible or deceptive recruitment of women orminors for the
purposes of forced prostitution or sexual exploitation is a form of gender-related

76 European Commission, ‘Proposal for a Council Directive on minimum standards for the quali-
fication and status of third country nationals and stateless persons as refugees or as personswho
otherwise need international protection’, COM(2001), 510 final, 12 Sept. 2001, Art. 9(1).

77 See, V. Türk, ‘Non-State Agents of Persecution’, in Switzerland and the International Protection of
Refugees (ed. V. Chetail and V. Gowlland-Debbas, Kluwer Law International, The Hague, 2002),
pp. 95–109, for State practice in Germany, Switzerland, France, and Italy. See also, W. Kälin,
‘Non-State Agents of Persecution and the Inability of the State to Protect’, 15(3) Georgetown Im-
migration Law Journal, Spring 2001, pp. 415–31.

78 See the Adan,Horvath andWard cases, above n. 75. 79 See the cases listed above n. 34.
80 Horvath case, above n. 75, [2001] 1 AC 489 at pp. 497–8, restated by Gleeson CJ in Khawar, above

n. 34, at para. 19.
81 Khawar, above n. 34, at para. 30.
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violence or abuse that can even lead to death’.82 Although such practices are most
often characterized as a form of persecution perpetrated by non-State actors, the
direct complicity of the police or other State officials in such activities is not un-
common.
There is no reasonwhy a victimof trafficking,83 who fears returninghomedue to

the real possibility of being re-trafficked, targeted for reprisals, or threatened with
death, should not be granted refugee status where the State of origin is unable or
unwilling to protect that person against such harm. Severe community ostracism
or discriminationmay also rise to the level of persecution in an individual case. Of
course, many forms of persecution, such as rape, sexual violence, physical assault,
andother formsofviolence, amount to criminal acts.The traffickingexperience can
also render somevictims stateless andeligible to apply for refugee status as stateless
persons under Article 1A(2) of the 1951 Convention.84

Tworecent cases illustrate someof these issues.AnAustrianHighAdministrative
Court decision, involving a citizen of Nigeria whowas sold by her adoptive parents
into forced prostitution and trafficked to Italy, suffering severe ill-treatment, an-
nulled a preceding negative decision on the grounds of illegality of substance. The
earlier decision was found to have wrongly reasoned that ‘the risk she claimedwas
clearly not attributable to the reasons set forth in the [1951] Geneva Convention’.85

82 UNHCR, ‘Guidelines on International Protection: Gender-Related Persecution’, 2002, above
n. 4, para. 18; UNHCR, ‘Refugee Women’, above n. 56, paras. 18–19. See also, A. Edwards,
‘Resettlement: A Valuable Tool in Protecting Refugee, Internally Displaced and Trafficked
Women andGirls’, 11 ForcedMigration Review, Oct. 2001, p. 31, at p. 34.

83 Adistinction isdrawnherebetween smugglingand trafficking.Art.3of the2000UNProtocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, Supple-
menting the 2000UNConvention Against Transnational Organized Crime, UN doc. A/55/383,
defines trafficking in persons as:

the recruitment, transportation, transfer, harbouring or receipt of persons, bymeans of
the threat or use of force or other forms of coercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a person having control over another
person, for the purpose of exploitation. Exploitation shall include, at aminimum, the
exploitation of the prostitution of others or other forms of sexual exploitation, forced
labour or services, slavery or practices similar to slavery, servitude or the removal of
organs.

84 UNHCR, ‘Activities in the Field of Statelessness: Progress Report’, UN doc. EC/51/SC/CRP.13,
30May 2001, para. 18:

Traffickedwomenmay have their documents stolen or destroyed either on arrival in a
third country or prior to transfer, oftenmaking it impossible to prove their status when
they try to re-enter their country. Theymay be placed in detention in the country to
which they have been transported illegally, andmay linger there for years because of the
refusal of the country of citizenship to readmit them in the absence of evidence of their
nationality, and refusal of the country of detention to release themwithout proper
documentation.

85 DecisionNo. 99/20/0497-6, above n. 41 (author’s translation).
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TheUnitedKingdomImmigrationAppealTribunal’s decision in LyudmylaDzhygun
accepted that trafficking could amount to persecution in the absence of State pro-
tection, but struggled with the issue of whether victims of crime could constitute
a ‘particular social group’. The Tribunal finally decided that it could not see how
being a victim of a crime precluded an individual from being a member of a ‘par-
ticular social group’.86 The group was defined as ‘women in the Ukraine who are
forced into prostitution against their will’, stating that this group exists indepen-
dently of the persecution it fears.87

Such cases raise not only the issue of the correct interpretation of ‘persecu-
tion’ for the purposes of the 1951 Convention definition and the identification
of the appropriate ground, but also the causal link between the persecution and
the ground – the question of whether the persecution was ‘for reasons of’ one of
the Convention grounds. There have beenmixed results in this regard. In the now
famous case of Shah and Islam,88 it was well accepted that the two Pakistani women
satisfied the element of persecution, having been found to be at risk of false accu-
sations of adultery, an act punishable in Pakistan by flogging or stoning to death.
The decision rested on whether the claimants were at risk of being persecuted ‘for
reasons of’ their membership in a particular social group, which in this case was
considered to be ‘Pakistaniwomen’. LordHoffmann found that two elementswere
needed in cases involving non-State agents of persecution:

First, there is the threat of violence to the claimant by her husband. This is a

personal affair, directed against them as individuals. Secondly, there is the

inability or unwillingness of the State to do anything to protect them. The

evidence was that the State would not assist them because they were women.

It denied them a protection against violence which it would have given to

men. The combination of these two elements was held to constitute

persecution within themeaning of the Convention.89

This approach has been further clarified by subsequent decisions and has found
voice in UNHCR’s ‘Guidelines on Gender-Related Persecution’:

In cases where there is a risk of being persecuted at the hands of a non-State

actor (e.g. husband, partner, or other non-State actor) for reasons which are

related to one of the Convention grounds, the causal link is established,

86 See,Dzhygun, above, n. 41, para. 34.
87 Ibid., para. 29. See also, Decision No. T98-06186, CRDD, above n. 41; Decision No. V95-02904,

CRDD, 26 Nov. 1997; An Li v. Canada (Minister of Citizenship and Immigration), Federal Court of
Canada (Trial Division), IMM-1023-95, 30 March 2001; Matter of J.M., US Immigration Court,
SanPedro,California,3Dec.1996, available onhttp://www.uchastings.edu/cgrs/law/ij/364.pdf.

88 Shah and Islam, above n. 34.
89 Ibid., per LordHoffmann. Formore on the causal link or nexus, see papers by T. A. Aleinikoff on

membership of a particular social group, in Part 4.1, and by R. Haines on gender-related perse-
cution, in Part 5.1, of this book. See, in contrast,Matter of R.A., InterimDecisionNo. 3403, above
n. 34.
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whether or not the absence of State protection is Convention related.

Alternatively, where the risk of being persecuted at the hands of a non-State

actor is unrelated to a Convention ground, but the inability or unwillingness

of the State to offer protection is for reasons of a Convention ground, the

causal link is established.90

This approach is adopted to ensure the equitable treatment of men and women
before the law.Traditionally, claims to asylumbymen involved a direct linkbetween
the action of the State to suppress, intimidate, or imprison the claimant and one
or more of the Convention grounds. To accept only direct links between persecu-
tion and the State would be to discriminate against women who are more likely to
be subjected to indirect links between the persecution and the actions of the State,
throughan inabilityor anunwillingnessof theState toprotect them. Itmayalso ex-
clude the non-traditional claims of somemen. This is to apply a gender analysis to
theapplicationof the law.Similarly, anage-sensitive analysisneeds tobepromoted.
Children are often subjected to persecution by non-State actors, including parents,
other family members, guerrilla groups, or their community. In some cases of per-
secution at the hands of government officials, parents or guardians can be impli-
cated in thepersecution.Ashasbeennoted, ‘[t]heymayparticipatedirectly, aswhen
a child is sold, married, forced into hazardous work or subjected to child abuse or
female genital mutilation’, or they may ‘acquiesce in the abuse, whether through
voluntary consent or fear’.91 The same standard applied to gender-related claims
should equally apply to age-related claims. Thus, where a child has been subjected
to abuse at the hands of a non-State actor, it will amount to persecution where the
State has been unable or unwilling to provide protection to the child against such
harm.
What amounts to ‘protection’ in this sense has not been fully tested. Absent a

completebreakdownofState apparatus, it hasbeenpresumed that theState is capa-
bleofprotecting its citizens.Clear andconvincingconfirmationof its inability todo
so seems to be the standard in order to rebut this presumption.92 A Canadian case,
with age andgenderdimensions, demonstrates thedifficulties in this regard.93 The

90 UNHCR, ‘Guidelines onGender-Related Persecution’, 2002, above n.4, para.21. See also, ‘Sum-
mary Conclusions on Gender-Related Persecution’, San Remo, above n. 55, para. 6.

91 Bhabha and Young, above n. 20, pp. 107–8.
92 See e.g., Attorney General of Canada v.Ward, above n. 75.
93 Canada (Minister of Citizenship and Immigration) v. Smith, Federal Court of Canada (Trial Division),

[1999] 1 FC 310, [1998] FCJ No. 1613, 29Oct. 1998 (see above n. 59 for earlier CRDDdecision of
15 Jan. 1997 in this case). For a negative decision, see R.O.I. (Re), CRDD No. 235, 1996 (UK and
Iran), and forpositivedecisions, seeU.C.R. (Re), CRDDNo.94,2001 (France);D.I.P. (Re), CRDDNo.
288, 1996 (USA); G. (B.B.) (Re), CRDD No. 397, 1994 (Beirut). In several of these cases, the issue
of child abduction was raised, including in relation to persecution and possible exclusion. In
U.C.R., the panel found that the threat of ‘international kidnapping of children to a country that
is not a signatory to theHague Convention [on the Civil Aspects of International Abduction], by
its very nature, [is] a serious and continuing breach of fundamental rights, both of the children
and the mother, [and] thus amounts to persecution within the meaning of the definition’. In
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principal applicant in this case was a 12-year-old boy whowas a citizen of both the
United States and the United Kingdom. The Convention Refugee Determination
Division (CRDD) initially granted him asylum, finding that he belonged to a group
of ‘young boys who are victims of incest’. The Division found that both the United
States and the United Kingdom had deprived him of some of the basic rights enu-
merated in Articles 19–37 of the CRC and that such a violation amounted to per-
secution. On appeal, however, the Federal Court overturned the earlier decision,
finding that a claimant:

must advance ‘clear and convincing’ evidence of a State’s inability to afford

protection. Several visits to the police were not considered sufficient to rebut

the presumption.When the State in question is a democratic State, the

claimantmust domore than simply show that he went to see somemembers

of the police force and that his or her efforts were unsuccessful.

In contrast, in a similar case the CRDD held that the claimant was successful in re-
butting the presumption. It was held that the claimant had no choice but to flee
France from the threat of abduction by the children’s Syrian father, as all the wit-
nesses and written testimony were consistent in saying that the claimant had no
choice but to flee and, further, all available judicial remedies had been exhausted.94

In a further case, the CRDD found that therewas no State protection (by theUnited
States) against the forcible abduction or recourse against the forcible separation
from the mother. In stating this, the CRDD in the latter case specifically clarified
that the reasoning did not reflect on the United States’ ability to provide protec-
tion to its citizens in general, but was rather a reflection of the ability of theUnited
States toprovideadequateprotection to theseparticular children in theirparticular
circumstances.
By analogy to the above cases asserting a higher burden on persons originat-

ing fromdemocratic countries, cases involving ‘non-democratic societies’ therefore
seemtorequire less actiononthepartof the claimant inorder toprovea lackofState
protection. There is no doubt that objective information about the country of ori-
ginmust be produced to support the claim that there is an absence of State protec-
tion. This evidence should indeed be clear and convincing, although independent
reports and data may be challenged where an individual is refused protection by
theStateof originon several occasions.There shouldnot,however, be ahigher stan-
dard imposed upon claimants originating fromdemocratic societies. States should
be held to the same standards of accountability and protection.95 A State may have

relation to the application of the exclusion clauses, it found that themother had not committed
an act contrary to the purposes and principles of the UN in bringing her children to Canada, as
her intention was to protect them from a real and imminent danger.

94 U.C.R. (Re), CRDDNo. 94, 2001.
95 It is arguable that there should even be a higher standard on democratic States to ensure needed

protection.
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institutedaplethoraof systems toprotect individuals.Whether these systemswork
in reality is theultimate issue; that is, are these protections accessible, effective, and
durable? An individual should not be required to exhaust all available remedies in
order to establish that protection is unavailable in cases where the fear of persecu-
tion is particularly serious or imminent. To put it differently, the responsiveness of
the State in providing protection should increase in direct proportion to the vul-
nerability of the particular individual. If the Statewould take concrete action in the
case of a child or a woman beaten in the street by a stranger, but does not do so in
relation to a child or woman subjected to violence at home, it could be determined
that the State has withheld protection from those citizens. The public/private di-
chotomy isnevermorepronounced than in these typesof cases and isoften reflected
in the level of protection available to such individuals.

2. Assessing the well-founded nature of the fear

The understanding of the term ‘persecution’ is fundamental to an accurate de-
termination of a particular case, especially in relation to age and gender-specific
claims. One issue that can become an obstacle to a child’s claim to refugee status
is how tomake an accurate assessment of thewell-foundedness of the fear of perse-
cution.Where certain forms of persecution are explicitly identified, such as sexual
abuse, female genitalmutilation, or forciblemarriage, an assessment of the nature
of the persecution will be less controversial. In these cases, it is possible to indi-
cate particular human rights provisions in support of the claim. It becomes more
difficult when an asserted form of persecution by a child would not amount to
persecution in the eyes of an adult. As Bhabha and Young note: ‘Actions which
when directed at adults might be considered mere harassment or interference,
could amount to persecution when applied to children.’96 They illustrate this as
follows:

Aggressive police questioning, handcuffing, slapping or rough handling that

may not constitute ‘serious harm’ for an adult, for example, may produce

lasting damage, physical or psychological trauma in a child that amounts to

persecution, particularly if the child is young or physically frail.97

For the elderly, their frailty or lack ofmobility could alsomake threats rise to the
level of persecution compared to more active persons, as they would be less able to
avoid them or to escape. Certain legitimate forms of punishment for adults might
amount to persecution for either children or elderly persons. Cumulative forms of
discrimination against the elderly, including exclusion from social and economic
life, could rise to the level of persecution in particular cases.98

96 Bhabha and Young, above n. 20, p. 104. 97 Ibid.
98 These considerations could also apply to the disabled.
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3. Avoiding persecution

Some gender-related cases, particularly those based on sexual orientation, have
raised the issue of thedegree towhichone couldbe required to suppress one’s opin-
ions or activities in order to avoid persecution. This has been directly related to es-
tablishing the well-founded nature of the persecution, and also has implications
for possible internal relocation alternatives (see section II.A.5below). In cases based
on political opinion or religion, it has been consistently held that one cannot be
expected to suppress one’s political opinion or religious beliefs in order to avoid
persecution.99 To suggest otherwise would be contrary to the true essence of inter-
national refugee protection. Nonetheless, a few cases concerning ‘sexual orienta-
tion’ have given rise to lengthy discussions on the extent to which a homosexual
can be expected to ‘discreetly’ or ‘safely practice his homosexuality’.100 Although
the Refugee ReviewTribunal in the Australian case of Applicant L.S.L.S. v.Minister for
Immigration andMulticultural Affairs recognized that it might be an infringement of
a fundamental human right to be forced to suppress or conceal one’s sexuality,101 it
found that it is not as freely accepted that it would be an infringement if one were
required, for safety’s sake, simply not to proclaim that sexuality openly.102 The ap-
peal to theFederalCourtdidnot fullydecide this question, confining its decision to
whether the applicant had a well-founded fear of persecution if he were to pursue
a homosexual lifestyle in Sri Lanka, disclosing his sexual orientation to the extent
reasonably necessary to identify and attract sexual partners andmaintain any rela-
tionships established as a result.103 Should amember of a social group be required
to be discreet about that membership in order to avoid persecution, while another
individual is not expected to repress their political or religious beliefs? Is this not
applying a different standard to cases argued on the grounds of political opinion
or religion to those arguedunder ‘particular social group’? AGerman judgment, in

99 See, UNHCR, ‘Guidelines on International Protection: “Internal Flight or Relocation Alterna-
tive”within theContext ofArticle1A(2) of the1951Convention and/or its1967ProtocolRelat-
ing to theStatus ofRefugees’, forthcoming,2003 (hereinafterUNHCR, ‘Guidelines on Internal
Flight or Relocation Alternative’, forthcoming, 2003).

100 SeeDecisionNo.V95/03188, RefugeeReviewTribunal,12Oct.1995, appealed toFederalCourt
ofAustralia asApplicantL.S.L.S. v.Minister for ImmigrationandMulticulturalAffairs, aboven.42, and
R. v. Secretary of State for the Home Department, ex parte Binbasi, [1989] Imm AR 595, High Court
(Queen’s Bench Division), 20 July 1989; cf. Decision No. IV/IE06244/81, Administrative Court
(Verwaltungsgericht) Wiesbaden, 26 April 1983 (refugee status on the basis of membership of a
particular social group of homosexuals in Iran).

101 Applicant L.S.L.S. v. Minister for Immigration and Multicultural Affairs, above n. 42. See also,
Toonen v. Australia, Human Rights Committee, Communication No. 488/1992, UN doc.
CCPR/C/50/D/488/1992, 4April 1994, which held that laws prohibiting consensual homosex-
ual acts in private violate the right to private life under Art. 17 of the International Covenant
on Civil and Political Rights 1966, 999UNTS 171.

102 Applicant L.S.L.S. v. Minister for Immigration and Multicultural Affairs, FCA, above n. 42, paras.
18–35.

103 Ibid., para. 24.
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contrast, ruled that the applicant should not have to refrain from homosexual ac-
tivity and live inconspicuously.104 It found it to be as unacceptable to expect some-
one to avoid persecution by living a hidden homosexual life, as to suggest someone
deny and hide their religious beliefs or try to change their skin colour.
As stated earlier, human rights law can assist in the identificationof formsof per-

secution, although it is not necessary in each and every case to identify a human
rights violation in order to establish a well-founded fear of persecution. Interna-
tional refugee law operates to assist persons in need of protection because of awell-
founded fear of being persecuted on one or more of the five grounds, and is thus
not limited to fear of a breach of one’s individual human rights. Whether or not it
is a universal right publicly to display one’s sexuality is not the critical issue, as sug-
gested by the Australian case discussed above. Rather, international refugee law is
premised on the protection of individuals in fear of being persecuted for reasons of
their race, religion, nationality, membership of a particular social group, or polit-
ical opinion. Human rights law in the sense of the Australian case discussed above
has been used to narrow the protections available under the 1951 Convention and
highlights the danger of having to link a fear of being persecuted with a human
rights violation.

4. ‘Particular social group’ versus the other grounds

A stumbling block to earlier decisions by domestic courts has, to some extent, been
the failure of the refugee definition in Article 1A(2) of the 1951 Convention specif-
ically to identify ‘sex’ or ‘age’ as individual grounds of persecution. As has been
noted:

The drafters of the Convention failed singularly to reflect in words what has

long been a reality – that crimes with a basis in gender are as persecutory in

Convention terms as any other crimes when the harm inflicted is sufficiently

serious andwhen they are part of a carefully calculated effort to achieve a

political end.105

In applying the refugee definition to claims of gender-related persecution, creative
judicial reasoning has, therefore, necessarily been invoked. This is not to suggest
that the refugeedefinitionhasbeendistorted to ‘fit’ particular claimsbasedongen-
der within it. Rather, a proper interpretation of the definition was until recently
neither advanced nor accepted. Cases raising an age component have yet to benefit
fully from an age-sensitive analysis.

104 Case No. IV/IE06244/81, above n. 100.
105 E. Feller, Director, Department of International Protection, UNHCR, ‘Rape is a War Crime:

How to Support the Survivors: Lessons from Bosnia – Strategies for Kosovo’, presentation,
Vienna, 18–20 June 1999.
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Early decisions tended to view the gender-specific claims of women within the
‘particular social group’ ground,due, in largepart, to the failure of decisionmakers
to recognize actionsbywomenaspolitical. YetHeavenCrawleynotes that ‘nowhere
are the effects of the public/private dichotomy on the understanding of women’s
experiences more evident . . . than with regard to the concept of “politics”’.106

Subsequent judgments have found that gender-related persecution can be char-
acterized as racial, ethnic, religious, or political in nature, or a combination of
one or more of these grounds, although decision makers more consistently rely
on the ‘social group’ ground. Claimants often raise ‘political opinion’ or ‘religion’
as a valid ground, yet decisions rarely analyze them in depth. As important as the
‘fifth’ ground is to age- and gender-related claims, a full application of the refugee
definition requires a full and equal utilization of the other Convention grounds.
Why is it so difficult to recognize the acts of a woman in transgressing social cus-
toms as political?107 Why are certain acts (for instance, acts contravening religious
dress codes) considered to be non-religious in a society where there is no separa-
tion between the State and religious institutions? Why are young girls who refuse
to undergo female genital mutilation not political dissidents, breaking one of the
fundamental customs of their society? Why has rape during ethnically motivated
armed conflict been seen as only criminal and not also racial in character?108

Themeaning of ‘political opinion’ has largely been defined to include ‘opinions
contrary to or critical of the policies of the government or ruling party’.109 In com-
parison, Goodwin-Gill supports a broader definition of ‘any opinion on any mat-
ter in which the machinery of State, government, and policy may be engaged’.110

Based on these definitions, young girls who refuse to be subjected to harmful
traditional practices, imposed on them by family, community, or village leaders,
would struggle to demonstrate that they were expressing a ‘political opinion’ of
dissent or opposition to the machinery of the State, government, and policy. Even
Goodwin-Gill’s broader definition requires that the ‘State, government, or policy’
be ‘engaged’ in order to see a particular opinion as ‘political’. Surely, the failure of
the State to engage to prevent harmful practices or to punish those engaging in
it should also be considered ‘political’, especially in the face of harmful practices
that violate fundamental human rights? Should not political opinion apply to any

106 Crawley, Refugees andGender, above n. 7, p. 21.
107 See, e.g., statements made in ReM.N., Refugee Appeal No. 2039/93, above n. 36, in relation to

the first instance decision: ‘The Refugee Status Section did not even remotely come to grips
with this aspect [the political opinion and religion aspect] of the appellant’s case.’

108 UNHCRViennaRegionalOffice, ‘Asylum-Seekers inAustria: AnAnalysis andCase Study of the
Legal Situation and Administrative Practice’, Feb. 1995, pp. 207–12. Reference is made to sev-
eral cases in which rape of civilian women by soldiers in armed conflict were not considered as
‘persecution’ within themeaning of the refugee definition, but criminal behaviour.

109 A. GrahlMadsen, The Status of Refugees in International Law (A.W. Sijthoff, Leyden, 1972), p. 220.
110 G. S. Goodwin-Gill, The Refugee in International Law (2nd edn, Clarendon, Oxford, 1996), p. 49.

See alsoWard, above n. 75, which endorsed this definition.



Age and gender dimensions in international refugee law 69

thought, opinion, action, or inaction that can be seen as questioning or opposing
the views of authority or society at large, whatever the type of authority in place?
The latter would include any form of authority that has the power to impose laws
or social rules, or to punish or to discriminate against those refusing to participate
in accepted social or cultural practices or rites, including tribal leaders, traditional
healers, and village chiefs. Jurisprudence in industrialized States often fails to see
such activities as political in nature due to its inherent bias towardsWestern polit-
ical structures, and has ignored the political apparatus in non-Western countries.
Rather, it would seem more correct when interpreting the term ‘political’ to look
to the context inwhich the human rights abuse or persecution took place. The def-
inition given to ‘political opinion’, as with the refugee definition as a whole, needs
to be individualized to take account of the situation in different countries of ori-
gin. This is especially important in countries where authority devolves to regional
or village levels.
Interestingly, some applications for refugee status on the grounds of sexual ori-

entation have been considered under ‘political opinion’, despite the fact thatmany
homosexualsdonot consider their sexualorientation tobeapoliticalmatter.111 Is it
political to engage in homosexual acts or to adopt an overtly homosexual lifestyle?
The answer to this question will depend on whether the decision maker consid-
ers sexual orientation to be, on the one hand, an innate or immutable character-
istic or one so fundamental to a person’s identity that a claimant ought not be
compelled to change it,112 or, on the other hand, a choice. Relying on the latter, it
may well be ‘political’ to actively pursue a homosexual lifestyle. Conversely, rely-
ing on the former analysis, it would not be necessarily seen as a political gesture to
engage in sexual activity, but rather a natural aspect of being a human being. Of
course, a political opinion subversive to the laws and/or policies of the State may
be attributed to a homosexual on the basis of that person’s sexual orientation or
lifestyle.
There has been some recognition that refusing to wear the veil in some Islamic

societieswhere there is disproportionate punishment as a consequence amounts to
persecution for reasons of ‘religion’.113 Similarly, laws that impose serious penal-
tiesonhomosexuality couldbeconsideredunder the ‘religion’ground,where these
laws are rooted in religious doctrine. Even in cases involving strict religious codes
to justify discriminatory and persecutory laws and action against certain groups,
courts and tribunals have not always readily categorized such policies or action
as religious in nature, but have preferred to rely on the ‘particular social group’
ground.

111 SeeDykonv.Canada (Minister forEmploymentandImmigration),CanadianFederalCourt (TrialDivi-
sion), (1994) 87FTR 98, Sept. 1994, quoted in ELENA, ‘Research Paper on Sexual Orientation’,
above n. 42, pp. 1–2.

112 See, DecisionNo. T-91-04459, Jorge Alberto Inaudi, CRDD, 4April 1992.
113 See above n. 36.
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The social group ground has been the least developed of the five grounds, with
gender-related claims finally attempting to settle its true scope. There continue to
be, however, twodifferent schools of thought as to how specifically defined the par-
ticular social group must be. For example, several jurisdictions have rejected that
women per se constitute a ‘particular social group’, largely out of fear of a flood of
suchclaims,yetoverlookingtherequirement that simplybeingawomanwouldnot
suffice to meet each element of the definition. Other supporters of this view have
argued that the ‘particular social group’ ground is not a ‘safety net’ for all forms
of persecution that do not fall within the other four grounds.114 The expansion of
the refugee definition from the one contained inUNHCR’s Statute,115 which omits
the social group ground altogether, to its later inclusion in the 1951 Convention
definition, could nevertheless be viewed as further evidence that at least part of the
intention of adding an additional groundwas to secure protection for persons out-
side the four other grounds.
UNHCR, in its recent ‘Guidelineson InternationalProtection’ onmembershipof

a particular social group, has stated that women can be a ‘particular social group’
for the purposes of the refugee definition. Using the large size of the group as a
means for refusing to recognize ‘women’ as a social group is rejected byUNHCR as
having ‘no basis in fact or reason, as the other grounds are not bound by this ques-
tion of size’.116 The Summary Conclusions from the San Remo expert roundtable
also reflect this analysis, stating: ‘It follows that sex can properly bewithin the am-
bit of the social group category, with women being a clear subset defined by in-
nate and immutable characteristics, and who are frequently treated differently to
men.’117

The same can be said in relation to age-related claims. It follows that ‘children’
or ‘the elderly’ as a whole could form a social group. Normally, given the factual
circumstances of a given case, the group will be narrower than this, such as ‘young
boys inYsociety’.Unlikegender-related cases, theoretically, age-related cases could
challenge the ‘protected characteristics’ test,118 in so far as one’s age is neither

114 For an overview, see the paper by Aleinikoff, Part 4.1 of this book.
115 Statute of theOfficeof theHighCommissioner forRefugees1950, A/RES/428 (V),14Dec.1950,

para. 6(ii).
116 See UNHCR’s ‘Guidelines on International Protection: “Membership of a Particular Social

Group” within the Context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol
Relating to the Status ofRefugees’,UNdoc.HCR/GIP/02/02,7May2002 (hereinafterUNHCR,
‘Guidelines on Membership of a Particular Social Group’, 2002), paras. 18 and 19; as well as
UNHCR, ‘Guidelines on Gender-Related Persecution’, 2002, above n. 4, para. 31.

117 ‘Summary Conclusions on Gender-Related Persecution’, above n. 55, para. 5.
118 This is one legal interpretative approach used to define ‘particular social group’ by examining

whether a group is united by an immutable characteristic or by a characteristic that is so fun-
damental to human dignity that a person should not be compelled to forsake it. Sex would be
considered as an immutable characteristic. See, UNHCR, ‘Guidelines onMembership of a Par-
ticular Social Group’, 2002, above n. 116, para. 6. See also,Ward, above n. 75; and the paper by
Aleinikoff, Part 4.1 of this book.
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‘innate nor immutable’ due to continuous change over time.However, the fact that
a particular individual is unable to change his or her own age, except with the pas-
sage of time, should surely identify ‘age’ as, at least, an immutable characteristic.
The ‘social perception’ approach119 would seem to avoid suchdilemmas, as inmost
situations children are seen as a particular social group by the society inwhich they
live. In contrast, ‘sexual orientation’ cases relying on the ‘particular social group’
ground could face difficulty under the ‘social perception’ approach where the in-
dividual’s sexuality is hidden from public view or where he or she has not acted to
alert the authorities or others to it, even where discriminatory laws carry harsh or
excessive penalties. Many jurisdictions accept that an individual’s sexuality is im-
mutable, or at least so fundamental to identity that he or she ought not to be com-
pelled to forsake it, for the purposes of the ‘protected characteristics’ approach.120

The paper in this book by T. Alexander Aleinikoff further concludes that ‘an ap-
plicant neednot demonstrate that everymember of a group is at risk of persecution
in order to establish that a particular social group exists’.121 This is the only cor-
rect interpretation and has been accepted in many jurisdictions, including recent
statements by Gleeson CJ of the AustralianHigh Court in Khawar:122

Women in any society are a distinct and recognisable group; and their

distinctive attributes and characteristics exist independently of themanner

in which they are treated, either bymales or by governments. Neither the

conduct of those who perpetrate domestic violence, or of those whowithhold

the protection of the law from victims of domestic violence, identifies women

as a group.Womenwould still constitute a social group if such violence were

to disappear entirely.123

5. Internal flight possibilities

When a State is directly involved in acts of persecution, through its officials, the
question of a possible internal flight or relocation alternative to the claimant is
‘presumed’ not to be relevant.124 This is a correct presumption. It is not required
that the asylum seeker prove that he or she will be persecuted throughout the

119 This is an approach which considers whether or not a group shares a common characteristic
whichmakes them a cognizable group or sets them apart from society at large.

120 See ELENA, ‘Research Paper on Sexual Orientation’, above n. 42.
121 See the paper by Aleinikoff, Part 4.1 of this book.
122 Khawar case, above n. 34, para. 33. 123 Ibid., para. 35.
124 Global Consultations, ‘Summary Conclusions on Internal Protection/Relocation/Flight

Alternative’, San Remo expert roundtable, 6–8 Sept. 2001, para. 2. See also, the paper by
J. C. Hathaway and M. Foster in Part 6.1 of this book; UNHCR, ‘Position Paper: Relocating
Internally as a Reasonable Alternative to Seeking Asylum – The So-Called “Internal Flight
Alternative” or “Relocation Principle”’, Geneva, Feb. 1999, see Annex, paras. 1–3; cf. UNHCR,
‘Guidelines on Internal Flight or Relocation Alternative’ (forthcoming, 2003), above n. 99.
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country.125 However, this standard has not yet been extended to non-State actor
cases. The Summary Conclusions from the expert roundtable in San Remo state
that ‘[w]here the risk of being persecuted emanates from a non-State actor,
IPA/IRA/IFA [internal protection/relocation/flight alternative] may more often be
a relevant consideration’,126 even though an individualmay have suffered persecu-
tion and may already have proved as part of the claim that the State is unable or
unwilling to provide effective protection against further harm. Thus, if we accept
that, in cases where the State is the direct agent of persecution, it is in control of
its agents, can we not also assume that, if the State is unable or unwilling to pro-
tect the claimant in the place of the original persecution, it would also be unable or
unwilling to protect the claimant in another part of the territory? The fact that we
judge non-State actor cases, which aremost often raised in age- and gender-related
claims, against a different standard from those cases of persecution by the State,
is to discriminate indirectly against women and children. Thus, the presumption
shouldwork in favour of all types of case, rebuttable by evidence of the fact that the
claimant could have relocated, and could in the future relocate, elsewhere.
Where an assessment of a possible internal alternative is considered relevant to

a particular case, the next step is to consider whether it would be ‘reasonable’ to
require the claimant to return there, according to UNHCR and a large number of
jurisdictions.127 J.C.HathawayandM.Foster in theirpaper in thisbookanalyze the
availability of a place of internal relocation in the context of the extent to which an
individualwouldbeprotected in thatplace.Protection in this sense ispredicatedon
respect for human rights. The ‘reasonableness’ approach similarly analyzes respect
for international human rights law, but in addition places specific emphasis on the
particular situation of the individual. Both these approaches require an analysis of
the potentially differential impact of return on different groups (women vis-à-vis
men, as well as children vis-à-vis adults, and elderly vis-à-vis able-bodied adults),
although the ‘reasonableness’ approach more readily points to age and gender in-
clusiveness. As has been stated elsewhere in the text, international human rights
law is an important guiding tenet of international refugee law, although refugee
law is not restricted to such an analysis.
Unaccompaniedor singlewomenmayfaceparticularhardships inareasofpoten-

tial return, including perhaps community ostracism, isolation, or severe discrim-
ination. It may not even be possible in some countries for unmarried women to
live alone.128 Hathaway and Foster note that ‘cases involving child applicants have

125 UNHCR,Handbook, above n. 71, para. 91.
126 Summary Conclusions on IPA/IRA/IFA, above n. 124, para. 2.
127 E.g. Australia, Austria, Canada, Germany (in some cases), Sweden, the UK, and the USA.
128 See,Haj Ahmed, French CRR, above n. 36;Gonzales-Cambana v. Canada (Minister of Citizenship and

Immigration), Federal Court of Canada (Trial Division), Decision No. IMM-933-96, 1997, also
cited in the paper byHathaway and Foster, Part 6.1 of this book.
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stressed the importance of access to education and basic economic subsistence’.129

The Canadian case of Elmi helpfully stated:

What is merely inconvenient for an adult might constitute ‘undue hardship’

for a child, particularly the absence of any friend or relation.Moreover, in the

case of a child whose education has already been disrupted by war, andwho

would arrive in [the internal relocation area] without anymoney, there arises

the question not simply of ‘suitable employment’ but of a livelihood at all.130

The impact of internal relocation on unaccompanied or separated children should
only ever be considered in exceptional circumstances. For accompanied children, it
maybe a legitimate issue depending on the full circumstances of the case, although
a detailed analysis of the impact of return on persecuted children would need to
be carefully weighed. A child may believe that he or she has reached safety in the
country of asylum. To return a child to the country of origin may induce devastat-
ing psychological effects. Depending on the age of a child, he or shemaynot under-
stand the concept of distance and may believe that ‘anywhere’ within the country
is dangerous.
The particular vulnerabilities of older persons have also been considered in a

number of cases, albeit with mixed results.131 The cases have taken into account
level of education and literacy, family links, language abilities, and disability in as-
sessing ‘reasonableness’ or ‘undue hardship’. As with children, whatmight be dif-
ficult or cumbersome for an able-bodied adult might amount to undue hardship
for an older person.

B. Exclusion

As stated above, there has been progress in relation to recognizing rape,
sexual slavery, and other forms of sexual violence as war crimes or crimes against
humanity under the International Criminal Tribunals of the former Yugoslavia
and Rwanda and the Statute of the International Criminal Court. Such violations
should, therefore, be considered similarly in termsof excludable crimes. In the con-
text of armed conflict, they would fall under Article 1F(a), or in other situations as
serious, non-political crimes under Article 1F(b).
The exclusion clauses raise, in particular, age-related questions. The case of child

soldiers is a typical examplewhere complex factual and legal issues come into play.

129 Hathaway andM. Foster, Part 6.1 of this book, referring to theGerman Federal Constitutional
Court, Decision of 24March 1997, 2 BvR 1024/95, NVwZ 97, 65.

130 Elmi v. Canada (Minister of Citizenship and Immigration), Federal Court of Canada (Trial Division),
Decision No. IMM-580-98, 12March 1999, para. 13. See also Hathaway and Foster, Part 6.1 of
this book.

131 See Hathaway and Foster, ibid.
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The Graça Machel study on the Impact of Armed Conflict on Children132 brought to
light the situation facing child soldiers inmany armed conflict situations through-
out the world. Its sequel, released in 2001, dedicates a chapter to child soldiers.133

Moreover, international human rights safeguards have been put in place to pro-
tect children from being involved in hostilities or forcibly conscripted into armed
forces.Articles1and2of theCRCOptionalProtocolon the InvolvementofChildren
in Armed Conflict 2000 provide that persons under eighteen years should not take
part in direct hostilities and that States should take all feasible measures to ensure
that childrenunder eighteenarenot compulsorily recruited.Article8of theStatute
of the International Criminal Court lists ‘conscripting childrenunder the age of fif-
teen years’ as awar crime.These are importantdefiningparameters,which indicate
that inmost cases, children who have committed serious crimes during the course
of armed conflict are not only perpetrators of those crimes, but are equally the vic-
tims of abuse. Geoff Gilbert warns in his paper in this book that ‘States should
not contribute to the traumatization of the child by washing their hands of them
through the process of exclusion from refugee status’.134

Article40of theCRCprovides that States shall establishaminimumage for crim-
inal responsibility. This can vary from ten tofifteen years, and can result inunequal
treatment of children seeking asylum in different jurisdictions. Where there are
discrepancies in age limits, it is not clear whether the applicable age of criminal
responsibility is that in the child’s home State, or that in the country of asylum.
Cautionwould indicate that the higher age of the two should be applied, although
this would also lead to inconsistent decision-makingwithin and between jurisdic-
tions. Where a child otherwise fulfilling the refugee definition is below the age of
criminal responsibility, theycannotbeexcluded fromrefugee status.For those chil-
dren who have reached that age, one must determine if they possessed the mental
capacity at the time of the commission of the crime.
In determining mens rea, consideration ought to be given to a wide range of fac-

tors. These include the age of the claimant at the time of becoming involved with
the armed group (the younger the age, the lesser the responsibility), his or her rea-
sons for joiningthearmedgroup (was itvoluntaryorcoercedor indefenceofoneself
or others?), the consequences of a refusal to join, the length of time as a member,
the forced use of drugs, alcohol, or medication, promotion within the ranks due
to actions undertaken, the level of education and understanding of the events in
question, and the trauma, abuse, or ill-treatment suffered by the child as a result
of his or her participation. Children become soldiers in a variety of ways, through

132 Report of G. Machel, Expert of the Secretary-General of the United Nations, Impact of Armed
Conflict on Children, United Nations and UNICEF, 1996, available on http://www.unicef.org/
graca/.

133 G.Machel, The Impact ofWar on Children (Hurst & Co., London, 2001).
134 See the paper by G. Gilbert, ‘Current issues in the application of the exclusion clauses’, in Part

7.1 of this book.
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conscription, pressure, kidnapping, as away to protect their families,135 or as away
to support their families economically. Child soldiers are used for forced sexual ser-
vices, as combatants, messengers, porters, or cooks.136 The application of the ex-
clusion clauses to children is a complex and sensitive process.Michael S. Gallagher
argues that, as child soldiers can be seen as victims of war crimes, Article 39 of the
CRC comes into play, requiring ‘recovery and reintegration’ to be the ‘only permis-
sible governmental goal for such children’.137 UNHCR states that, where a child is
below the minimum age, he or she cannot be considered by the State concerned as
having committed an excludable offence.138 Children should be given the benefit
of the doubt in all cases, and clear and convincing evidence is needed to show why
a particular child should be excluded. The principle of the ‘best interests’ of the
child shouldbe taken intoaccount, in relation tobothexclusionandpost-exclusion
action.
Increasingly, women are becoming publicly active in politics andmay be directly

involved in excludable acts. Depending on the position of women (including their
rights and status) in the society concerned, however, it may be particularly neces-
sary to take into account issues of duress and intimidation. As has been outlined
above in relation to children, women may not only participate in a violent action
for instance, they may also be the victim, being subjected to rape and other forms
of sexual slavery and forced labour. Men may also be forced into participating in
excludable acts, by threats to their family members or by threats of death to them-
selves. Most importantly, decision makers should not make assumptions about
culpability on the basis of the individual’s ethnic origin, race, religion, political
opinion, social group, age, or sex. Clear and credible evidence must be forthcom-
ing in all cases.

C. Cessation

Whilemuch has beenwritten about the application and interpretation of
Article 1A(2) of the 1951 Convention in a gender sensitive manner (and less about
age), littlehasbeenwritten in relation to the cessationclauses,Article1C.The ‘com-
pelling reasons’ exception toArticle1C(5) and (6), inparticular, needs to import age
and gender sensitive analyses. As the UNHCR Handbook notes, the exception sub-
clauses ‘deal with the special situation where a person may have been subjected to
very seriouspersecution in thepast andwill not therefore cease tobe a refugee, even

135 Machel, above n. 133, pp. 8–9. 136 Ibid., p. 7.
137 M. S. Gallagher, ‘Soldier Bad Boy: Child Soldiers, Culture and Bars to Asylum’, 13 International

Journal of Refugee Law, 2001, p. 310, at p. 333.
138 UNHCR’s ‘Guidelines on International Protection: Application of the Exclusion Clauses:

Article 1F of the 1951 Convention Relating to the Status of Refugees’, forthcoming, 2003.
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if fundamental changes have occurred in the country of origin’.139 Given thepoten-
tially serious consequences of return, the general cessation clauses are necessarily
personalized. To import age and gender considerations into the cessation excep-
tion, it is important to understand the nature of the persecution suffered and the
gravity of its effects on each individual. The psychological effects of rape and sex-
ual violence on women assume, in many cases, that return may never be possible,
particularly if the family or society of origin is likely to ostracize or otherwise vic-
timize the refugee. In such cases, ‘return involvesmuchmore than physical aspects
of return’.140

AUNHCRstudy inBosnia andHerzegovinaoffers ananalysis of returnprospects
of minority women, including victims of sexual violence and torture. While the
study does not deal specifically with the cessation clauses, many of its ideas can be
imported into such an analysis. The study concluded that:

ex-camp or prison detainees, survivors or witnesses of violence against family

members, including sexual violence, as well as severely traumatised persons,

should be offered protection and alternative durable solutions [to return

home]. It is presumed that such persons have suffered grave persecution,

including at the hands of elements of the local population, and cannot

reasonably be expected to return.141

For victims of sexual violence, ‘fundamental change’ in the country of origin
would necessarily include police and judicial measures to ensure the swift arrest
and prosecution of alleged perpetrators of such violence. It should also necessarily
require appropriatemedical and psychosocial help. The effect on the principal vic-
tim is not the only consideration in relation to the ‘compelling reasons’ exception.
The impact of return on other family members, including spouses and children,
needs to be carefully weighed. A child or spouse may have been a witness to the vi-
olence, and return could invoke serious psychological damage. Fear of community
ostracism or victimization, including physical abuse and attacks, can be very real,
especially for victims of sexual violence returning to very traditional communities.
This level of social ostracism also affects othermembers of the family.
For recognized child refugeeswhohave suffered severe persecution, therewould

be very few situations where cessation would apply. It could be said that a trauma-
tized child will always fall under the ‘compelling reasons’ exception. Sometimes
children appear to survive trauma better than adults. This is not always true, and
close medical and psychological advice should be sought. The ability of children
to suppress violent memories is in many cases the direct result of the trauma they
have suffered. The fact that a child has spent a long time in a host country must

139 UNHCR,Handbook, above n. 71, para. 136.
140 See,UNHCRandUNHCHR, ‘DauntingProspects– MinorityWomen:Obstacles to theirReturn

and Integration’, Sarajevo, Bosnia andHerzegovina, April 2000, p. 16.
141 Ibid.



Age and gender dimensions in international refugee law 77

work in the child’s favour. Uprooting children can be very disruptive, even under
themost peaceful and voluntary conditions. Returning children to the scenes of vi-
olent crimes can have untold psychological damage on them.

III. Age and gender in asylum procedures

The age and gender sensitive implementation of asylum procedures
should not only address questions of access to the determination procedure. It
ought to provide separate interviews for female asylum seekers, as well as an ‘open
and reassuring environment’ so as to establish trust between the interviewer and
the claimant and to ‘help the full disclosure of sometimes sensitive and personal
information’.142 The often male-oriented nature of questioning can mean that
women who have been involved in indirect political activity or to whom political
opinion has been attributed do not always disclose their full story. As UNHCR’s
‘Guidelines on Gender-Related Persecution’ have noted, ‘[f ]emale claimants may
also fail to relate questions about “torture” to the types of harm which they fear
(such as rape, sexual abuse, female genital mutilation, “honour killings”, forced
marriage, etc.)’.143 These are among the rangeofprocedural safeguards thatneed to
beput inplace to ensure that all claimantshave equal access to adeterminationpro-
cedure. Failing to provide all adult members of a family with separate interviews
can later place the refugee family in a precarious situation.
Provisionof separate interviews can affect not only initial inclusiondecisions but

also subsequentdecisionsoncessationof refugee statusdue to fundamental change
in the country of origin. For example, a husband establishes that he was actively
involved in political activities and risked persecution in his country of origin. As
a result, he is granted refugee status. After a declaration of general cessation has
been made on the basis of ceased circumstances under Article 1C(5), he may have
no right to remain in the country of asylum. His wife in contrast who was sexually
assaultedandpersecutedonthebasisofher ethnicitynever applied for asylum.Had
she applied for asylum initially, she might have been able to establish ‘compelling
reasons’ arising out of past persecution in order to be exempted from the applica-
tion of general cessation.144 The fact that her claimwasnot detected at the time and
cannownot be invoked successfully in its own right in relation to cessation shows a
fundamental error in the asylum system.Where such errors occur, the appropriate
solutionwouldbe to allowa full hearingof the asylumapplicationof the individual
whowas initially not heard, although this is not ideal. The victimmayno longer be
able to establish that she is at risk of future persecution, even though shemay have

142 UNHCR, ‘Guidelines on Gender-Related Persecution’, above n. 4, para. 36(iv).
143 Ibid., para. 36(vii).
144 Mehmet Brahimi v. Immigration Appeal Tribunal and Secretary of State for the Home Department, High

Court of Justice (Queen’s Bench Division), Case No. CO/2238/2001.
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compelling reasons arising out of past persecution to avoid cessation of status had
it been so granted in the first place. Therefore, any subsequent hearings ought to
take into account her status at the time of flight in order to give effect to the inten-
tion of international refugee law and to compensate for the serious administrative
error.
Similarly, the claims of children and the elderly necessitate special care and at-

tention. There is an extra burden on States to take all appropriate measures to en-
sure that a child seeking asylum receives appropriate protection and humanitarian
assistance.145 This would include at aminimum:

� Unaccompanied and separated children seeking asylum should not be re-
fused access to the territory.146

� Due to their vulnerability, applications by children for refugee status
should be given priority and every effort should be made to reach a deci-
sion promptly and fairly. Appeals should be processed fairly and expedi-
tiously.

� Unaccompanied asylum-seeking children should be represented by an
adult familiar with the child’s background and have access to legal
representation.147

� Interviews should be conducted by specially qualified and trainedperson-
nel.

As UNHCR has noted:

Particular regard should be given to circumstances such as the child’s stage of

development, his/her possibly limited knowledge of conditions in the

country of origin, and their significance to the legal concept of refugee status,

as well as his/her special vulnerability. Childrenmaymanifest their fears in

ways different from adults.148

The manner in which a child’s rights may be violated may be different from those
of adults.149 In particular, the claims of children have suffered from:

scepticism about the reliability of child testimony, deference to local

traditions implemented by non-state actors and considered oppressive by the

asylum seeker, [and] narrow construal of the ‘membership of a particular

social group’ to exclude broad demographic characteristics such as age.150

145 CRC, Art. 22.
146 UNHCR, ‘Guidelines on Unaccompanied Children Seeking Asylum’, 1997, above n. 69, Exec-

utive Summary.
147 Ibid., Part8: Procedures. See also,UNHCR, ‘ReceptionofAsylum-Seekers, IncludingStandards

of Treatment, in the Context of Individual Asylum Systems’, UN doc. EC/GC/01/12, 4 Sept.
2001, Annex.

148 UNHCR, ‘Guidelines on Unaccompanied Children Seeking Asylum’, 1997, above n. 69,
para. 8.6.

149 Ibid., para. 8.7. 150 Bhabha and Young, above n. 20, p. 98.
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Instead, an awareness of cultural differences in children’s behaviour is sometimes
critical to an accurate assessment of the case. Children fromdifferent backgrounds
interactdifferentlywithpersons inpositionsofauthority.For instance, in somecul-
tures it is normal for childrennot to look adults in the eye, but in other cultures this
can be interpreted as lying.151

Older personsmaybe acutely traumatizedby the refugeeflight experience, espe-
cially where they are without family members, or where they have never been out-
side their country of origin. They may not be able to articulate their claims due to
a lack of education, disorientation, or memory loss. As with other asylum seekers,
they should be given advice in amanner and language they understand.

IV. Conclusion

The application of normative rules to individual circumstances in a non-
discriminatoryway is an essential ingredient of full and inclusive refugee statusde-
termination. This requires an assessment of the intentions of the law (in the case
of Article 1A(2), to protect persons from persecution) and the differential impact a
particular approach can have on different individuals. Taking the ‘adult male’ as
the standard distorts the nature, not only of the claims of some women and chil-
dren, but also of those ofmenwho do not conform tomale stereotypes. It is impor-
tant to recognize that our different backgrounds colour our understandings and
interpretations of law. Applying age- and gender-sensitive analyses to law means
identifying the individual nature of the inquiry.
Focusing on the individuality of claims should lead to a non-discriminatory ap-

proach, and ensure that individuals are not discriminated against on the basis of
race, colour, sex, language, religion, national or social origin, property or birth, or
other status. Making generalizations about different groups is not always helpful
and can overlook important differences. Although international law is intended to
govern relations between States, human rights law (and refugee law) have at their
centre the rights of individuals. Thus, the failure of a State to fulfil its obligations
can result in a breach of an individual’s rights, as well as a breach of human rights
(and refugee) law. A State’s failure in this regard includes unwillingness or inabil-
ity to protect. Thus a State not only has an obligation under international human
rights (and refugee) law to refrain from directly breaching its provisions, it must
equally take measures to protect individuals from breaches by other individuals.
FormsofpersecutionperpetratedbyState andnon-State actors are, therefore, valid.
On this basis, it is conceivable that the failure of a State to protect an individual

frompersecution by a non-State actor could amount to a human rights violation by

151 Directorate of Immigration, Finland, ‘Guidelines for Interviewing (Separated)Minors’, above
n. 68.



80 Introduction: refugee protection in international law

that State. Human rights law in this respect contributes in some cases to a clearer
identification of particular forms of persecution, although the 1951 Convention
does not require that a human rights violation be acknowledged in order to es-
tablish ‘persecution’. Importantly, the protections available under international
refugee law should not be narrowed by strict alignment with international human
rights law, especially in light of existing preconceptions and interpretations of law
that donot always recognize age andgender dimensions, aswell as the fact that not
all forms of persecution have yet been codified in international human rights law.
To adopt and implement age- and gender-sensitive interpretations of the 1951

Convention is also to recognize the inherent bias in legal formulation – the fact
that ‘sex’, ‘sexual orientation’, or ‘age’were omitted from the refugee definition re-
sulted from the lack of understanding of the fact that individualsmay suffer differ-
ent forms of persecution, for different reasons, including age- and gender-related
ones. It is also a reflection of inequalities in society at the time of drafting the 1951
Convention, which continue to influence its interpretation and application. Age-
and gender-inclusive approaches are not only critical for an accurate interpretation
and application of Article 1A(2). The exclusion and cessation clauses and all other
aspects of the1951Convention shouldequallybenefit fromsuchanalyses.As stated
above, theunderlyingobjective of applyingage- andgender-sensitive approaches is
to give true effect to the individualized nature of refugee status determination.



1.3 Declaration of States Parties to the 1951 Convention
and/or its 1967 Protocol Relating to the Status of
Refugees

Ministerial Meeting of States Parties, Geneva, Switzerland,
12–13 December 20011

Preamble

We, representativesof StatesParties to the1951Convention relating to the
Status ofRefugees and/or its1967Protocol, assembled in thefirstmeeting of States
Parties inGeneva on 12 and 13December 2001 at the invitation of theGovernment
ofSwitzerlandandtheUnitedNationsHighCommissioner forRefugees (UNHCR),

1. Cognizantof the fact that theyear2001marks the50th anniversaryof the1951
Geneva Convention relating to the Status of Refugees,

2. Recognizing the enduring importance of the 1951Convention, as the primary
refugee protection instrument which, as amended by its 1967 Protocol, sets out
rights, including human rights, and minimum standards of treatment that apply
to persons falling within its scope,

3. Recognizing the importance of other human rights and regional refugee pro-
tection instruments, including the 1969Organization of AfricanUnity (OAU) Con-
vention governing the Specific Aspects of the Refugee Problem in Africa and the
1984 Cartagena Declaration, and recognizing also the importance of the common
European asylum system developed since the 1999 Tampere European Council
Conclusions, aswell as theProgrammeofActionof the1996RegionalConference to
Address the Problems of Refugees, Displaced Persons, Other Forms of Involuntary
Displacement and Returnees in the Countries of the Commonwealth of Indepen-
dent States and Relevant Neighbouring States,

4. Acknowledging the continuing relevance and resilience of this international
regimeof rights andprinciples, includingat its core theprincipleofnon-refoulement,
whose applicability is embedded in customary international law,

1 Editorial note: The Declaration is alsoavailable as UN doc. HCR/MMSP/2001/09, 16 Jan. 2002.
TheDeclarationwaswelcomed by theUNGeneral Assembly in resolutionA/RES/57/187, para. 4,
adopted on 18Dec. 2001.
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5. Commending the positive and constructive role played by refugee-hosting
countries and recognizing at the same time the heavy burden borne by some, par-
ticularly developing countries and countries with economies in transition, as well
as the protracted nature of many refugee situations and the absence of timely and
safe solutions,

6. Takingnoteof complex featuresof the evolvingenvironment inwhich refugee
protection has to be provided, including the nature of armed conflict, ongoing
violations of human rights and international humanitarian law, current patterns
of displacement, mixed population flows, the high costs of hosting large numbers
of refugees and asylum-seekers and of maintaining asylum systems, the growth of
associated trafficking and smuggling of persons, the problems of safeguarding asy-
lum systems against abuse and of excluding and returning those not entitled to or
inneedof internationalprotection, aswell as the lackof resolutionof long-standing
refugee situations,

7. Reaffirming that the1951Convention, as amendedby the1967Protocol, has a
central place in the international refugeeprotection regime, andbelieving also that
this regime shouldbedeveloped further, as appropriate, in away that complements
and strengthens the 1951 Convention and its Protocol,

8. Stressing that respect by States for their protection responsibilities towards
refugees is strengthened by international solidarity involving all members of the
international community and that the refugee protection regime is enhanced
through committed international cooperation in a spirit of solidarity and effective
responsibility and burden-sharing among all States,

Operative paragraphs

1. Solemnly reaffirm our commitment to implement our obligations
under the 1951 Convention and/or its 1967 Protocol fully and effectively in accor-
dance with the object and purpose of these instruments;

2. Reaffirmour continued commitment, in recognition of the social and human-
itarian nature of the problem of refugees, to upholding the values and principles
embodied in these instruments, which are consistent with Article 14 of the Uni-
versal Declaration of Human Rights, and which require respect for the rights and
freedoms of refugees, international cooperation to resolve their plight, and action
to address the causes of refugee movements, as well as to prevent them, inter alia,
through the promotion of peace, stability and dialogue, frombecoming a source of
tension between States;

3. Recognize the importance of promoting universal adherence to the 1951Con-
vention and/or its 1967 Protocol, while acknowledging that there are countries of
asylum which have not yet acceded to these instruments and which do continue
generously to host large numbers of refugees;
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4. Encourage all States thathavenot yet done so to accede to the1951Convention
and/or its 1967 Protocol, as far as possible without reservation;

5.AlsoencourageStatesPartiesmaintaining thegeographical limitationorother
reservations to consider withdrawing them;

6. Call uponall States, consistentwithapplicable international standards, to take
or continue to take measures to strengthen asylum and render protection more
effective including through the adoption and implementation of national refugee
legislation andprocedures for thedeterminationof refugee status and for the treat-
ment of asylum-seekers and refugees, giving special attention to vulnerable groups
and individuals with special needs, including women, children and the elderly;

7. Call uponStates to continue their efforts aimed at ensuring the integrity of the
asylum institution, inter alia, by means of carefully applying Articles 1F and 33(2)
of the 1951 Convention, in particular in light of new threats and challenges;

8. Reaffirm the fundamental importance of UNHCR as the multilateral institu-
tion with the mandate to provide international protection to refugees and to pro-
motedurable solutions, and recall our obligations as State Parties to cooperatewith
UNHCR in the exercise of its functions;

9. Urge all States to consider ways that may be required to strengthen the im-
plementation of the 1951Convention and/or its 1967 Protocol and to ensure closer
cooperation between States parties and UNHCR to facilitate UNHCR’s duty of su-
pervising the application of the provisions of these instruments;

10. Urge all States to respond promptly, predictably and adequately to funding
appeals issued byUNHCR so as to ensure that the needs of persons under theman-
date of the Office of the High Commissioner are fullymet;

11. Recognize the valuable contributions made by many non-governmental or-
ganizations to the well-being of asylum-seekers and refugees in their reception,
counselling and care, in findingdurable solutions based on full respect of refugees,
and in assisting States and UNHCR to maintain the integrity of the international
refugee protection regime, notably through advocacy, as well as public awareness
and information activities aimed at combating racism, racial discrimination, xeno-
phobia and related intolerance, and gaining public support for refugees;

12. Commit ourselves to providing, within the framework of international sol-
idarity and burden-sharing, better refugee protection through comprehensive
strategies, notably regionally and internationally, in order to build capacity, in par-
ticular in developing countries and countries with economies in transition, espe-
cially those which are hosting large-scale influxes or protracted refugee situations,
and to strengthening response mechanisms, so as to ensure that refugees have ac-
cess to safer and better conditions of stay and timely solutions to their problems;

13. Recognize that prevention is the bestway to avoid refugee situations and em-
phasize that the ultimate goal of international protection is to achieve a durable so-
lution for refugees, consistent with the principle of non-refoulement, and commend
States that continue to facilitate these solutions, notably voluntary repatriation
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and, where appropriate and feasible, local integration and resettlement, while rec-
ognizing that voluntary repatriation in conditions of safety and dignity remains
the preferred solution for refugees;

14. Extend our gratitude to the Government and people of Switzerland for gen-
erously hosting the Ministerial Meeting of States Parties to the 1951 Convention
and/or its 1967 Protocol relating to the Status of Refugees.
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I. Introduction

1. We have been asked by the Office of the United Nations High Commis-
sioner for Refugees (UNHCR) to examine the scope and content of the principle of
non-refoulement in international law. We have not been asked to address particular
cases or specific circumstances inwhich the principle has been in issue but rather to
comment on the interpretation and application of the principle in general. It goes
without saying that the interpretation and application of the principle in specific
cases will hinge on the facts involved. The present opinion is limited to a prelimi-
nary analysis of thematter.

2.Non-refoulement is a conceptwhich prohibits States from returning a refugee or
asylumseeker to territorieswhere there is a risk thathisorher lifeor freedomwould
be threatened on account of race, religion, nationality, membership of a particular
social group, or political opinion.

3. The above description is nomore than a summary indication of what the con-
cept is about in relation to refugees. There are, in addition, other contexts inwhich
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the concept is relevant, notably in the more general law relating to human rights
concerning the prohibition of torture or cruel, inhumanor degrading treatment or
punishment.

A. Contexts in which non-refoulement is relevant

4. The concept ofnon-refoulement is relevant in anumberof contexts – prin-
cipally, but not exclusively, of a treaty nature. Its best known expression for present
purposes is inArticle33of the1951ConventionRelating to theStatusofRefugees:1

1. No Contracting State shall expel or return (‘refouler’) a refugee in any

manner whatsoever to the frontiers of territories where his life or freedom

would be threatened on account of his race, religion, nationality,

membership of a particular social group or political opinion.

2. The benefit of the present provisionmay not, however, be claimed by a

refugee whom there are reasonable grounds for regarding as a danger to the

security of the country in which he is, or who, having been convicted by a

final judgment of a particularly serious crime, constitutes a danger to the

community of that country.

5. The principle also appears in varying forms in a number of later instruments:
(a) the 1966 Principles Concerning Treatment of Refugees, adopted by the Asian-
African Legal Consultative Committee,2 Article III(3) of which provides:

No one seeking asylum in accordance with these Principles should, except for

overriding reasons of national security or safeguarding the populations, be

subjected tomeasures such as rejection at the frontier, return or expulsion

1 No. 2545, 189UNTS 150 (hereinafter ‘1951 Convention’).
2 Report of theEighthSessionof theAsian-AfricanLegalConsultativeCommitteeheld inBangkok,

8–17 Aug. 1966, p. 335 (hereinafter ‘Asian-African Refugee Principles’). Art. III(1) of the as yet
unadoptedDraft Consolidated Text of these principles revised at ameeting held inNewDelhi on
26–27 Feb. 2001 provides as follows:

No one seeking asylum in accordance with these Principles shall be subjected to
measures such as rejection at the frontier, return or expulsion which would result in his
life or freedom being threatened on account of his race, religion, nationality, ethnic
origin, membership of a particular social group or political opinion.
The provision as outlined abovemay not however be claimed by a personwhen there

are reasonable grounds to believe the person’s presence is a danger to the national
security and public order of the country in which he is, or who, having been convicted
by a final judgment of a particularly serious crime, constitutes a danger to the
community of that country.

[Editorial note:These Principleswere adopted byResolution 40/3 on 24 June 2001, at ameeting
at which the Committee was also renamed the Asian-African Legal Consultative Organization.
The text of Article III was not changed.]
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which would result in compelling him to return to or remain in a territory if

there is a well-founded fear of persecution endangering his life, physical

integrity or liberty in that territory.

(b) the1967DeclarationonTerritorial Asylumadoptedunanimously by theUnited
NationsGeneral Assembly (UNGA) as Resolution 2132 (XXII), 14December 1967,3

Article 3 of which provides:

1. No person referred to in article 1, paragraph 1 [seeking asylum from

persecution], shall be subjected tomeasures such as rejection at the frontier

or, if he has already entered the territory in which he seeks asylum, expulsion

or compulsory return to any State where hemay be subjected to persecution.

2. Exceptionmay bemade to the foregoing principle only for overriding

reasons of national security or in order to safeguard the population, as in the

case of amass influx of persons.

3. Should a State decide in any case that exception to the principle stated in

paragraph 1 of this article would be justified, it shall consider the possibility

of granting the person concerned, under such conditions as it may deem

appropriate, an opportunity, whether by way of provisional asylum or

otherwise, of going to another State.

(c) the 1969Organization of AfricaUnity (OAU) ConventionGoverning the Specific
Aspects of Refugee Problems in Africa,4 Article II(3) of which provides:

No person shall be subjected by aMember State tomeasures such as rejection

at the frontier, return or expulsion, which would compel him to return to or

remain in a territory where his life, physical integrity or liberty would be

threatened for the reasons set out in Article I, paragraphs 1 and 2 [concerning

persecution for reasons of race, religion, nationality, membership of a

particular social group or political opinion, or who is compelled to leave his

country of origin or place of habitual residence in order to seek refuge from

external aggression, occupation, foreign domination or events seriously

disturbing public order].

(d) the 1969 American Convention on Human Rights,5 Article 22(8) of which
provides:

In no casemay an alien be deported or returned to a country, regardless of

whether or not it is his country of origin, if in that country his right to life or

personal freedom is in danger of being violated because of his race,

nationality, religion, social status, or political opinions.

3 A/RES/2132 (XXII) of 14Dec. 1967.
4 1001UNTS 45 (hereinafter ‘OAURefugee Convention’).
5 American Convention on Human Rights or ‘Pact of San José, Costa Rica’, 1969, Organization of
American States (OAS) Treaty Series No. 35, 9 ILM 673.
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(e) the 1984 Cartagena Declaration,6 Section III, paragraph 5 of which reiterates:

the importance andmeaning of the principle of non-refoulement (including the

prohibition of rejection at the frontier) as a corner-stone of the international

protection of refugees. This principle is imperative in regard to refugees and

in the present state of international law should be acknowledged and

observed as a rule of jus cogens.

6. The principle of non-refoulement is also applied as a component part of the pro-
hibition on torture or cruel, inhuman or degrading treatment or punishment. For
example, Article 3 of the 1984 Convention Against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment7 provides:

1. No State Party shall expel, return (‘refouler’) or extradite a person to

another State where there are substantial grounds for believing that he

would be in danger of being subjected to torture.

2. For the purpose of determining whether there are such grounds, the

competent authorities shall take into account all relevant considerations

including, where applicable, the existence in the State concerned of a

consistent pattern of gross, flagrant ormass violations of human rights.

7. Likewise, Article 7 of the 1966 International Covenant on Civil and Political
Rights8 provides that ‘[n]o one shall be subjected to torture or to cruel, inhuman
or degrading treatment or punishment’. This obligation has been construed by the
UNHumanRights Committee, in its General CommentNo. 20 (1992), to include a
non-refoulement component as follows:

States parties must not expose individuals to the danger of torture or cruel,

inhuman or degrading treatment or punishment upon return to another

country by way of their extradition, expulsion or refoulement.9

8. The correspondingprovision inArticle3of the1950EuropeanConvention for
the Protection of Human Rights and Fundamental Freedoms10 has similarly been
interpreted by the European Court of Human Rights as imposing a prohibition on
non-refoulement.11

6 Cartagena Declaration on Refugees, embodying the Conclusions of the Colloquium on the In-
ternational Protection of Refugees in Central America, Mexico, and Panama held in Cartagena,
19–22Nov.1984. See,UNHCR,Collectionof International InstrumentsandOtherLegalTextsConcerning
Refugees andDisplaced Persons (UNHCR, Geneva, 1995), vol. II, pp. 206–11 (hereinafter ‘Cartagena
Declaration’).

7 A/RES/39/46, 10Dec. 1984 (hereinafter ‘Torture Convention’).
8 999UNTS 171, 6 ILM (1967) 368 (hereinafter ‘ICCPR’).
9 HRI/HEN/1/Rev.1, 28 July 1994, at para. 9.

10 European Treaty Series No. 5 (hereinafter ‘European Convention onHuman Rights’).
11 See Soering v.United Kingdom (1989), series A, no. 161, 98 ILR 270, at para. 88; Cruz Varas v. Sweden
(1991), series A, no. 201; 108 ILR 283, at para. 69; Vilvarajah v.UnitedKingdom (1991), series A, no.
215; 108 ILR 321, at paras. 73–4 and 79–81; Chahal v.United Kingdom (1996), Reports of Judgments
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9. Non-refoulement also finds expression in standard-setting conventions con-
cerned with extradition. For example, Article 3(2) of the 1957 European Conven-
tion on Extradition precludes extradition ‘if the requested Party has substantial
grounds forbelieving that a request for extradition for anordinary criminal offence
has beenmade for the purpose of prosecuting or punishing a person on account of
his race, religion,nationalityorpolitical opinion,or that thatperson’spositionmay
be prejudiced for any of these reasons’.12 Similarly, Article 4(5) of the 1981 Inter-
AmericanConventiononExtraditionprecludesextraditionwhen ‘it canbe inferred
that persecution for reasons of race, religion or nationality is involved, or that the
position of the person soughtmay be prejudiced for any of these reasons’.13

10. By reference to the 1951Convention, the Torture Convention and the ICCPR,
169 States, representing the overwhelming majority of the international commu-
nity, are bound by some or other treaty commitment prohibiting refoulement. This
number increases when account is taken of other international instruments, in-
cluding instruments applicable at a regional level. A table showing participation
in the key international instruments that include a non-refoulement component ap-
pears as Annex 2.1 to this chapter.

B. The interest of UNHCR

11. The interest of UNHCR in non-refoulement arises from its special re-
sponsibility to provide for the international protection of refugees.

1. The establishment of UNHCR and its mandate

12. Someconsiderationof the emergence and structureofUNHCRis required inor-
der to appreciate the significance of anumber of later developments in themandate
of UNHCR that have a bearing on the question of non-refoulement.

13. In 1946, theUNGeneral Assembly established the International RefugeeOr-
ganization (IRO) as a SpecializedAgency of theUnitedNations of limitedduration.
Having regard to the prospective termination of the mandate of the IRO and the
continuing concerns over refugees, the UNGA, by Resolution 319 (IV) of 3Decem-
ber 1949, decided to establish a High Commissioner’s Office for Refugees ‘to dis-
charge the functions enumerated [in the Annex to the Resolution] and such other
functions as theGeneral Assemblymay from time to time confer upon it’.14 ByRes-
olution 428 (V) of 14 December 1950, the UNGA adopted the Statute of the Office

andDecisions 1996-V; 108 ILR 385, at para. 75; Ahmed v. Austria (1997), Reports of Judgments andDe-
cisions 1996-VI; 24 EHRR 278, at paras. 39–40; T.I. v.United Kingdom, Application No. 43844/98,
Decision as to Admissibility, 7March 2000, [2000] INLR 211.

12 European Treaty Series No. 24. 13 OAS Treaty Series No. 60, p. 45.
14 A/RES/319 (IV), 3Dec. 1949, at para. 1.
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of theUnitedNationsHighCommissioner for Refugees.15UNHCRwas thus estab-
lished as a subsidiary organ of the UNGApursuant to Article 22 of the UNCharter.

14. Paragraph 1 of the UNHCR Statute describes the functions of the UNHCR as
follows:

The United Nations High Commissioner for Refugees, acting under the

authority of the General Assembly, shall assume the function of providing

international protection, under the auspices of the United Nations, to

refugees who fall within the scope of the present Statute and of seeking

permanent solutions for the problem of refugees by assisting Governments

and, subject to the approval of the Governments concerned, private

organizations to facilitate the voluntary repatriation of such refugees, or

their assimilation within new national communities.

15. Paragraph 6 of the Statute identifies the competence of UNHCR ratione
personae as extending to any person

who is outside the country of his nationality, or if he has no nationality, the

country of his former habitual residence, because he has or hadwell-founded

fear of persecution by reason of his race, religion, nationality or political

opinion and is unable or, because of such fear, is unwilling to avail himself of

the protection of the government of the country of his nationality, or, if he

has no nationality, to return to the country of his former habitual residence.16

16. Paragraph7 of the Statute indicates exceptions to the competence ofUNHCR
including any person in respect of whom

there are serious reasons for considering that he has committed a crime

covered by the provisions of treaties of extradition or a crimementioned in

article VI of the London Charter of the InternationalMilitary Tribunal or by

the provisions of article 14, paragraph 2, of the Universal Declaration of

Human Rights.17

17. The function and competence of UNHCR is thus determined by reference to
theparticular circumstances of thepersons inneedof international protection. It is
not determined by reference to the application of any treaty or other instrument or
rule of international law, by any temporal, geographic, or jurisdictional considera-
tion,by theagreementor acquiescenceof anyaffectedState, orbyanyother factor.18

15 A/RES/428 (V), 14Dec. 1950 (hereinafter ‘the Statute’). 16 UNHCR Statute, at para. 6B.
17 UNHCR Statute, at para. 7(d). Art. 6 of the London Charter refers to crimes against peace, war
crimes, and crimes against humanity. Art. 14(2) of the Universal Declaration of Human Rights
provides that the right to seek and enjoy asylum ‘may not be invoked in the case of prosecutions
genuinely arising fromnon-political crimes or fromacts contrary to the purposes andprinciples
of the United Nations’.

18 The fundamental importance of the UNHCR Statute as a basis for the international protection
function of UNHCR, particularly in respect of States that had not acceded to the 1951 Conven-
tionor1967Protocol,was emphasizedby theExecutiveCommittee of theHighCommissioner’s
Programme in ConclusionNo. 4 (XXVIII) 1977.
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UNHCR’s mandate is to provide international protection inter alia to persons who
are outside their country of origin in consequence of a well-founded fear of perse-
cution andwho comewithin the other requirements of paragraph6Bof the Statute
and are not otherwise excluded from UNHCR competence by the terms of para-
graph 7 of the Statute.

18. Paragraph 9 of the Statute provides that UNHCR ‘shall engage in such addi-
tional activities . . . as theGeneralAssemblymaydetermine’. TheGeneralAssembly
has over the past fifty years extended UNHCR’s competence to encompass all cate-
gories of persons in need of international protection who may not fall under the
Statute definition and has affirmed the breadth of the concept of ‘refugee’ for these
purposes. For example, initially through the notion of UNHCR’s good offices but
later on a more general basis, refugees fleeing from generalized situations of vio-
lence have been includedwithin the competence of the UNHCR.19

19. By 1992, aWorkingGroup of the Executive Committee of theHighCommis-
sioner’sProgrammewasable todescribeUNHCR’smandate in the following terms:

The evolution of UNHCR’s role over the last forty years has demonstrated

that themandate is resilient enough to allow, or indeed require, adaptation

by UNHCR to new, unprecedented challenges through new approaches,

including in the areas of prevention and in-country protection. UNHCR’s

humanitarian expertise and experience has, in fact, been recognised by the

General Assembly as an appropriate basis for undertaking a range of activities

not normally viewed as being within the Office’s mandate. The Office should

continue to seek specific endorsement from the Secretary-General or General

Assembly where these activities involve a significant commitment of human,

financial andmaterial resources.

TheWorking Group confirmed the widely recognised understanding that

UNHCR’s competence for refugees extends to persons forced to leave their

countries due to armed conflict, or serious and generalised disorder or

violence [even though] these personsmay ormay not fall within the terms of

the 1951 Convention relating to the Status of Refugees (1951 Convention) or

its 1967 Protocol. From the examination of the common needs of the various

19 See, for example, A/RES/1499 (XV), 5 Dec. 1960, which invited UN members to consult with
UNHCR ‘in respect of measures of assistance to groups of refugees who do not come within
the competence of the United Nations’; A/RES/1673 (XVI), 18 Dec. 1961, which requested the
High Commissioner ‘to pursue his activities on behalf of the refugees within his mandate or
those for whom he extends his good offices, and to continue to report to the Executive Com-
mittee of the High Commissioner’s Programme and to abide by directions which that Commit-
tee might give him in regard to situations concerning refugees’; A/RES/2039 (XX), 7Dec. 1965,
which requested the High Commissioner ‘to pursue his efforts with a view to ensuring an ad-
equate international protection of refugees and to providing satisfactory permanent solutions
to the problems affecting the various groups of refugees within his competence’; A/RES/31/35,
30 Nov. 1976, endorsing ECOSOC Resolution 2011 (LXI) of 2 Aug. 1976, which commended
UNHCR for its efforts ‘on behalf of refugees and displaced persons, victims ofman-made disas-
ters, requiring urgent humanitarian assistance’ and requested the High Commissioner to con-
tinue his activities for ‘alleviating the suffering of all those of concern to his Office’.
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groups for which the UNHCR is competent, it is clear that, with protection at

the core of UNHCR’smandate, displacement, coupled with the need for

protection, is the basis of UNHCR’s competence for the groups. The character

of the displacement, together with the protection need[ed], must also

determine the content of UNHCR’s involvement.

TheWorking Group considered that the same reasoning held true for

persons displaced within their own country for refugee-like reasons.While

the Office does not have any general competence for this group of persons,

certain responsibilities may have to be assumed on their behalf, depending

on their protection and assistance needs. In this context, UNHCR should

indicate its willingness to extend its humanitarian expertise to internally

displaced persons, on a case-by-case basis, in response to requests from the

Secretary-General or General Assembly.20

20. Although UNHCR is accorded a special status as the guardian of the 1951
Convention and the 1967 Protocol Relating to the Status of Refugees,21 it is not
limited in the exercise of its protective functions to the application of the substan-
tive provisions of these two treaties. UNHCR may therefore rely on whatever in-
struments and principles of international law may be pertinent and applicable to
the situationwhich it is called upon to address. Thus, for example, in parallel with
reliance on non-refoulement as expressed in the 1951 Convention and the 1967 Pro-
tocol, the circumstances of particular casesmaywarrantUNHCRpursuing thepro-
tection of refugees coming within its mandate by reference to the other treaties
mentioned above, as well as other pertinent instruments, including appropriate
extradition treaties, or by reference to non-refoulement as a principle of customary
international law.

2. The Executive Committee of the High Commissioner’s Programme

21. Resolution 319 (IV) of 3 December 1949, by which the UNGA decided to es-
tablish UNHCR, provided that UNHCR should ‘[r]eceive policy directives from the
UnitedNationsaccordingtomethods tobedeterminedbytheGeneralAssembly’.22

It further indicated that ‘[m]eans should be provided whereby interested Govern-
ments, non-members of theUnitedNations,maybe associatedwith theworkof the
High Commissioner’s Office’.23

20 Note on International Protection, A/AC.96/799, 25Aug. 1992, at paras. 14–16. This assessment
was endorsed by the Executive Committee in Conclusion No. 68 (XLIII) 1992 on International
Protectionand implicitlyby theUNGAin interaliaResolution47/105of16Dec.1992 concerning
assistance to refugees, returnees, and displaced persons in Africa.

21 1967Protocol attached to the1951ConventionRelating to the Status ofRefugees,No.8791,606
UNTS 267 (hereinafter ‘1967 Protocol’). As is addressed further below, the essential effect of the
1967 Protocol was to enlarge the scope of application ratione personae of the 1951Convention. In
the case of States not otherwise party to the 1951 Convention, the 1967 Protocol gave rise to an
independent obligation to apply the terms of the 1951Convention as amended by the Protocol.

22 A/RES/319 (IV), 3Dec. 1949, at Annex 1, para. 1(c).
23 A/RES/319 (IV), 3Dec. 1949, at Annex 1, para. 2.
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22. Reflecting these objectives, paragraph 4 of the UNHCR Statute provides:

The Economic and Social Council may decide, after hearing the views of the

High Commissioner on the subject, to establish an advisory committee on

refugees, which shall consist of representatives of StatesMembers and States

non-members of the United Nations, to be selected by the Council on the

basis of their demonstrated interest in and devotion to the solution of the

refugee problem.

23. Pursuant to this provision, the UN Economic and Social Council (ECOSOC)
established an Advisory Committee on Refugees (‘Advisory Committee’) by Reso-
lution 393 (XIII) B of 10 September 1951. The object of the Advisory Committee
was to advise UNHCR at its request on the exercise of its functions.

24. In the light of continuing concerns over the situation of refugees, theUNGA,
by Resolution 832 (IX) of 21 October 1954, requested ECOSOC ‘either to estab-
lish an Executive Committee responsible for giving directives to the High Com-
missioner in carrying out his programme . . . or to revise the terms of reference and
composition of the Advisory Committee in order to enable it to carry out the same
duties’.24 In response, ECOSOC, by Resolution 565 (XIX) of 31March 1955, recon-
stituted the Advisory Committee as an Executive Committee, to be known as the
United Nations Refugee Fund (UNREF) Executive Committee.

25. Having regard, inter alia, to the emergence of ‘new refugee situations requir-
ing international assistance’, the UNGA, by Resolution 1166 (XII) of 26November
1957, requested ECOSOC

to establish, not later than at its twenty-sixth session, an Executive

Committee of the High Commissioner’s Programme to consist of the

representatives of from twenty to twenty-five StatesMembers of the United

Nations ormembers of any of the specialised agencies, to be elected by the

Council on the widest possible geographical basis from those States with a

demonstrated interest in, and devotion to, the solution of the refugee

problem, this Committee to take the place of the UNREF Executive

Committee and to be entrusted with the terms of reference set forth below:

. . .

(b) To advise the High Commissioner, at his request, in the exercise of his

functions under the Statute of his Office;

(c) To advise the High Commissioner as to whether it is appropriate for

international assistance to be provided through his Office in order to help

solve specific refugee problems remaining unsolved after 31December

1958 or arising after that date . . .
. . .

(e) To approve projects for assistance to refugees comingwithin the scope of

sub-paragraph (c) above . . .25

24 A/RES/832 (IX), 21Oct. 1954, at para. 4. 25 A/RES/1166 (XII), 26Nov. 1957, at para. 6.
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26. Accordingly, ECOSOC, by Resolution 672 (XXV) of 30 April 1958, estab-
lished the Executive Committee of the High Commissioner’s Programme (‘Exec-
utive Committee’) with amembership of twenty-four States. Resolution 672 (XXV)
provided that the Executive Committee shall ‘[d]etermine the general policies
under which the High Commissioner shall plan, develop and administer the pro-
grammes and projects required to help solve the problems referred to in resolution
1166 (XII)’.26 Membership of the Executive Committee, progressively expanded
since its establishment, currently stands at fifty-seven States.27

27. Participation in Executive Committee meetings is at the level of Perma-
nent Representative to the United Nations Office in Geneva or other high officials
(including ministers) of the Member concerned. The Executive Committee holds
one annual plenary session, in Geneva, in October, lasting one week. The Execu-
tive Committee’s subsidiary organ, the Standing Committee, meets several times
during the year. The adoption of texts takes place by consensus. In addition to
participation in Executive Committee meetings by members of the Committee, a
significant number of observers also attend on a regular basis andparticipate in the
deliberations.

28. The Executive Committee was established by ECOSOC at the request of the
UNGA. The Committee is thus formally independent of UNHCR and operates as
a distinct body of the United Nations. In the exercise of its mandate, the Execu-
tive Committee adopts Conclusions on International Protection (‘Conclusions’) ad-
dressing particular aspects of UNHCR’s work.

29. While Conclusions of the Executive Committee are not formally binding, re-
gardmay properly be had to them as elements relevant to the interpretation of the
1951 Convention.28

II. The 1951Convention (as amended by the 1967Protocol)

A. The origins of the 1951 Convention

30. The origins of the 1951 Convention are to be found in the work of the
Ad Hoc Committee on Statelessness and Related Problems (‘Ad Hoc Committee’)

26 E/RES/672 (XXV), 30April 1958, at para. 2(a).
27 The current membership of the Executive Committee comprises: Algeria, Argentina, Australia,
Austria, Bangladesh, Belgium, Brazil, Canada, Chile, China, Colombia, Côte d’Ivoire, Demo-
cratic Republic of Congo, Denmark, Ethiopia, Finland, France, Germany, Greece, the Holy
See, Hungary, India, Iran, Ireland, Israel, Italy, Japan, Republic of Korea, Lebanon, Lesotho,
Madagascar, Mexico, Morocco, Mozambique, Namibia, the Netherlands, Nicaragua, Nigeria,
Norway, Pakistan, the Philippines, Poland, the Russian Federation, Somalia, South Africa,
Spain, Sudan, Sweden, Switzerland, Tanzania, Thailand, Tunisia, Turkey, Uganda, the United
Kingdom, the United States, and Venezuela.

28 See further para. 214 below.
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appointed by ECOSOC by Resolution 248 (IX) of 8 August 1949with the mandate
to ‘consider the desirability of preparing a revised and consolidated convention
relating to the international status of refugees and stateless persons and, if they
consider such a course desirable, draft the text of such a convention’. This in turn
drew on a Report of the UN Secretary-General prepared at the request of ECOSOC
which highlighted various arrangements and initiatives concerning refugees that
had operated in the period of the League of Nations.29 Against the background
of these earlier arrangements and initiatives, the Secretary-General submitted for
the consideration of the Ad Hoc Committee a preliminary draft convention based
on the principles contained in the earlier instruments.30 The subsequent work of
the Ad Hoc Committee on the basis of this proposal culminated in a draft Con-
vention Relating to the Status of Refugees31 which formed the basis of a Con-
ference of Plenipotentiaries convened by the UNGA from 2 to 25 July 1951.32

The Conference concluded with the adoption of the Convention Relating to the
Status of Refugees dated 28 July 1951.33 The Convention entered into force on
22April 1954.

B. The 1951 Convention

31. As stated in its preambular paragraphs, the object of the 1951 Con-
vention is to endeavour to assure refugees the widest possible exercise of the fun-
damental rights and freedoms enshrined in the Charter of the United Nations and

29 The institutional initiatives for the protection of refugees of this period operated within a legal
framework of various instruments including:

� Arrangements with regard to the issue of certificates of identity to Russian refugees of
5 July 1922 (LNTS, vol. XIII, No. 355);

� Arrangements relating to the issue of identity certificates to Russian and Armenian
refugees, supplementing and amending the previous arrangements dated 5 July 1922
and 31May 1924 of 12May 1926 (LNTS, vol. LXXXIX, No. 2004);

� Arrangements relating to the legal status of Russian and Armenian refugees of 30 June
1928 (LNTS, vol. LXXXIX, No. 2005);

� Convention Relating to the International Status of Refugees of 28 June 1933 (LNTS,
vol. CLIX, No. 3663);

� Provisional arrangement concerning the status of refugees coming from Germany of 4
July 1936 (LNTS, vol. CLXXI, No. 3952);

� Convention Concerning the Status of Refugees Coming from Germany of 10 February
1938 (LNTS, vol. CXCII, No. 4461); and

� Additional Protocol to the 1936 Provisional Arrangement and 1938 Convention Con-
cerning the Status of Refugees Coming from Germany of 14 September 1939 (LNTS,
vol. CXCVIII, No. 4634).

30 See theMemorandum by the Secretary-General, E/AC.32/2, 3 Jan. 1950.
31 A/CONF.2/1, 12March 1951. 32 A/RES/429 (V), 14Dec. 1950.
33 Final Act of the United Nations Conference of Plenipotentiaries on the Status of Refugees and
Stateless Persons, UN doc. A/CONF.2/108/Rev.1, 26Nov. 1952.
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the Universal Declaration of Human Rights.34 For the purposes of the 1951 Con-
vention, the term ‘refugee’ is defined to apply, first, to any person who had been
considered a refugee under the earlier arrangements or under the IRO Constitu-
tion, and, secondly, to any personwho

[a]s a result of events occurring before 1 January 1951 and owing to

well-founded fear of being persecuted for reasons of race, religion,

nationality, membership of a particular social group or political opinion, is

outside the country of his nationality and is unable or, owing to such fear, is

unwilling to avail himself of the protection of that country; or who, not

having a nationality and being outside the country of his former habitual

residence as a result of such events, is unable or, owing to such fear, is

unwilling to return to it.35

32. Paragraphs D–F of Article 1 go on to indicate various exclusions to the appli-
cation of theConvention. In particular, pursuant toArticle1F, the provisions of the
Convention shall not apply

to any personwith respect to whom there are serious reasons for considering

that:

(a) he has committed a crime against peace, a war crime, or a crime against

humanity, as defined in the international instruments drawn up tomake

provision in respect of such crimes;

(b) he has committed a serious non-political crime outside the country of his

refuge prior to his admission to that country as a refugee;

(c) he has been guilty of acts contrary to the purposes and principles of the

United Nations.

33. The substantive parts of the Convention go on to address such matters as
the juridical status of refugees, the respective rights and obligations of refugees
and Contracting States, and the provision of administrative assistance to refugees.
Articles 31–33 of the Convention set out various safeguards in the following terms:

Article 31 Refugees unlawfully in the country of refuge

1. The Contracting States shall not impose penalties, on account of their

illegal entry or presence, on refugees who, coming directly from a territory

where their life or freedomwas threatened in the sense of Article 1, enter or

are present in their territory without authorization, provided they present

themselves without delay to the authorities and show good cause for their

illegal entry or presence.

2. The Contracting States shall not apply to themovements of such

refugees restrictions other than those which are necessary and such

34 UniversalDeclaration ofHumanRights,UNGAResolution217A (III),10Dec.1948 (hereinafter
‘Universal Declaration’) at preambular paras. 1 and 2.

35 1951 Convention, Art. 1A(2).



Scope and content of the principle 101

restrictions shall only be applied until their status in the country is

regularized or they obtain admission into another country. The Contracting

States shall allow such refugees a reasonable period and all the necessary

facilities to obtain admission into another country.

Article 32 Expulsion

1. The Contracting States shall not expel a refugee lawfully in their

territory save on grounds of national security or public order.

2. The expulsion of such a refugee shall be only in pursuance of a decision

reached in accordance with due process of law. Except where compelling

reasons of national security otherwise require, the refugee shall be allowed to

submit evidence to clear himself, and to appeal to and be represented for the

purpose before competent authority or a person or persons specially

designated by the competent authority.

3. The Contracting States shall allow such a refugee a reasonable period

within which to seek legal admission into another country. The Contracting

States reserve the right to apply during that period such internal measures as

theymay deem necessary.

Article 33 Prohibition of expulsion or return (‘refoulement’)

1. No Contracting State shall expel or return (‘refouler’) a refugee in any

manner whatsoever to the frontiers of territories where his life or freedom

would be threatened on account of his race, religion, nationality,

membership of a particular social group or political opinion.

2. The benefit of the present provisionmay not, however, be claimed by a

refugee whom there are reasonable grounds for regarding as a danger to the

security of the country in which he is, or who, having been convicted by a

final judgment of a particularly serious crime, constitutes a danger to the

community of that country.

34. Article 35(1) of the Convention provides that the Contracting States under-
take to cooperate with UNHCR in the exercise of its functions, particularly its su-
pervisory responsibility. Of some importance, Article 42(1) precludes the making
of reservations in respect inter alia of Article 33 concerning non-refoulement.

C. The 1967 Protocol

35. In the light of on-going concern over the situation of refugees and
the limitation on the personal scope of the 1951 Convention, a Colloquium on the
Legal Aspects of Refugee Problems was organized in Bellagio, Italy, in April 1965.
The outcome of this meeting was agreement amongst the participants that the
1951 Convention ought to be adapted ‘to meet new refugee situations which
have arisen, and thereby to overcome the increasing discrepancy between the
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Convention and the Statute of theOffice of theHighCommissioner forRefugees’.36

TheColloquiumfurther agreed that themost appropriatewayof adapting the1951
Convention would be through the adoption of a Protocol to ‘remove the existing
dateline (1 January 1951) in Article 1A(2) of the Convention’.37 A Draft Protocol
achieving this endwas prepared and annexed to the Report of the Colloquium.

36. The Draft Protocol formed the basis of the 1967 Protocol Relating to the
StatusofRefugees.As stated in itspreambularparagraphs, theobjectiveof the1967
Protocol was to ensure ‘that equal status should be enjoyed by all refugees covered
by the definition in the [1951] Convention irrespective of the dateline 1 January
1951’. Article I(1) and (2) of the Protocol accordingly provided:

1. The States Parties to the present Protocol undertake to apply Articles 2

to 34 inclusive of the [1951] Convention to refugees as hereinafter defined.

2. For the purpose of the present Protocol, the term ‘refugee’ shall . . . mean

any personwithin the definition of Article 1 of the [1951] Convention as if the

words ‘As a result of events occurring before 1 January 1951 and . . .’ and the

words ‘ . . . as a result of such events’, in Article 1A(2) were omitted.

37. The operative definition of the term ‘refugee’ for the purposes of both the
1951 Convention and the 1967 Protocol thus reads as follows:

Any personwho owing to well-founded fear of being persecuted for reasons

of race, religion, nationality, membership of a particular social group or

political opinion, is outside the country of his nationality and is unable or,

owing to such fear, is unwilling to avail himself of the protection of that

country; or who, not having a nationality and being outside the country of

his former habitual residence, is unable or, owing to such fear, is unwilling to

return to it.

38. Article II(1) of the 1967 Protocol provides that the States Parties to the Proto-
col undertake to cooperatewith theUNHCR in the exercise of its functions. Article
VII reiterates the preclusion on reservations indicated in Article 42(1) of the 1951
Convention. The Protocol entered into force on 4October 1967.

39. At present, 140 States are party to the 1951Convention and/or the 1967 Pro-
tocol: 133 States38 are party to both the 1951 Convention and the 1967 Protocol;39

36 Colloquium on the Legal Aspects of Refugee Problems, Note by the High Commissioner,
A/AC.96/INF.40, 5May 1965, at para. 2.

37 Ibid., para. 3.
38 This includes theHoly See. [Editorial note: By 1 Feb. 2003 threemore States – Belarus, the Re-
public of Moldova and Ukraine – had acceded to both the 1951 Convention and 1967 Protocol,
while Saint Kitts andNevis had acceded to the 1951Convention alone. This brought the total of
States party to both instruments to 136 and the total of those party to one or other instrument
to 144.]

39 See Annex 2.1 hereto.
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four States are party to the 1951 Convention alone;40 and three States are party to
the 1967 Protocol alone.41

D. The approach to interpretation

40. As this study is largely concerned with the interpretation of non-
refoulement as expressed in Article 33 of the 1951 Convention, it will be convenient
if we first set out briefly the principal elements in the process of treaty interpreta-
tion. The starting point is necessarily Articles 31 and 32 of the Vienna Convention
on the Lawof Treaties, 1969,42which are generally accepted as being declaratory of
customary international law. Those Articles provide as follows:

Article 31 General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the

ordinarymeaning to be given to the terms of the treaty in their context and in

the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall

comprise, in addition to the text, including its preamble and annexes:

(a) Any agreement relating to the treaty which wasmade between all the

parties in connexionwith the conclusion of the treaty;

(b) Any instrument whichwasmade by one ormore parties in connexionwith

the conclusion of the treaty and accepted by the other parties as an

instrument related to the treaty.

3. There shall be taken into account, together with the context:

(a) Any subsequent agreement between the parties regarding the

interpretation of the treaty or the application of its provisions;

(b) Any subsequent practice in the application of the treaty which establishes

the agreement of the parties regarding its interpretation;

(c) Any relevant rules of international law applicable in the relations between

the parties.

4. A special meaning shall be given to a term if it is established that the

parties so intended.

Article 32 Supplementarymeans of interpretation

Recoursemay be had to supplementarymeans of interpretation, including

the preparatory work of the treaty and the circumstances of its conclusion, in

40 Madagascar, Monaco, Namibia, and Saint Vincent and the Grenadines. [Editorial note: By
1 Feb. 2003, Saint Kitts andNevis had also acceded to the 1951 Convention alone.]

41 Cape Verde, the United States, and Venezuela.
42 1969 Vienna Convention on the Law of Treaties, 1155 UNTS 331 (hereinafter ‘Vienna Conven-
tion’).
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order to confirm themeaning resulting from the application of Article 31, or

to determine themeaningwhen the interpretation according to Article 31:

(a) Leaves themeaning ambiguous or obscure; or

(b) Leads to a result which is manifestly absurd or unreasonable.

41. While the text of a treaty will be the starting point, the object and purpose of
the treatyaswell asdevelopments subsequent to its conclusionwill alsobematerial.
Reference to the object andpurpose of a treaty is an essential element of the general
rule of interpretation. It will assumeparticular importance in the case of treaties of
a humanitarian character. Thematter was addressed by the International Court of
Justice (ICJ) in its 1951AdvisoryOpinion onReservations to theGenocide Convention in
terms that could apply equally to the 1951 Convention as follows:

The objects of such a conventionmust also be considered. The Convention

wasmanifestly adopted for a purely humanitarian and civilising purpose. It

is indeed difficult to imagine a convention thatmight have this dual

character to a greater degree, since its object on the one hand is to safeguard

the very existence of certain human groups and on the other to confirm and

endorse themost elementary principles ofmorality. In such a convention, the

contracting States do not have any interests of their own; theymerely have,

one and all, a common interest, namely, the accomplishment of those higher

purposes which are the raison d’être of the convention.43

42. The relevance of subsequent developments is also explicitly affirmed as part
of the general rule of interpretation in Article 31(3) of the Vienna Convention. This
requires that any subsequent agreement or practice of the parties regarding the in-
terpretation of a treaty must be taken into account as well as ‘any relevant rules of
international law applicable in the relations between the parties’.

43. The importance for the purposes of treaty interpretation of subsequent de-
velopments in the lawwas addressed by the ICJ in its 1971AdvisoryOpinion in the
Namibia case, in the context of its interpretation of the League ofNations Covenant
over SouthWest Africa, in the following terms:

Mindful as it is of the primary necessity of interpreting an instrument in

accordance with the intentions of the parties at the time of its conclusion, the

Court is bound to take into account the fact that the concepts embodied in

Article 22 of the Covenant – ‘the strenuous conditions of themodernworld’

and ‘the well-being and development’ of the peoples concerned – were not

static, but were by definition evolutionary, as also, therefore, was the concept

of the ‘sacred trust’. The parties to the Covenantmust consequently be

deemed to have accepted them as such. That is why, viewing the institutions

43 Reservations to the Convention on the Prevention of and Punishment of the Crime of Genocide, Advisory
Opinion, ICJ Reports 1951, p. 15, at p. 23.
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of 1919, the Courtmust take into consideration the changes which have

occurred in the supervening half-century, and its interpretation cannot remain

unaffected by the subsequent development of the law, through the Charter of the United

Nations and byway of customary law.Moreover, an international instrument has to be

interpreted and applied within the framework of the entire legal system prevailing at the

time of the interpretation. In the domain to which the present proceedings

relate, the last fifty years, as indicated above, have brought important

developments. These developments leave little doubt that the ultimate

objective of the sacred trust was the self-determination and independence of

the peoples concerned. In this domain, as elsewhere, the corpus iuris gentium

has been considerably enriched, and this the Court, if it is faithfully to

discharge its function, may not ignore.44

44. This analysis is echoed in judicial opinion more broadly. For example,
pre-dating the Namibia Advisory Opinion, although evidently informing the
assessment of the Court in the passage just quoted, Judge Tanaka, in a Dissenting
Opinion in the 1966 South West Africa case, observed that developments in custom-
ary international lawwere relevant to the interpretation of a treaty concluded forty
years previously, particularly in view of the ethical and humanitarian purposes of
the instrument inquestion.45 This assessment, and theCourt’s subsequent analysis
in the Namibia case, was echoed more recently by Judge Weeramantry in the 1997
Gabcikovo-Nagymaros case in respect of human rights instrumentsmore generally.46

Addressingthe raisond’êtreof theprinciple, JudgeWeeramantryobservedas follows:

Treaties that affect human rights cannot be applied in such amanner as to

constitute a denial of human rights as understood at the time of their

application. A Court cannot endorse actions which are a violation of human

rights by the standards of the timemerely because they are taken under a

treaty which dates back to a period when such action was not a violation of

human rights.47

45. The point also finds support in the jurisprudence of other international tri-
bunals. In respect of the interpretation and application of the European Conven-
tion onHumanRights, for example, the European Court of HumanRights has ob-
served that ‘the Convention is a living instrumentwhich . . . must be interpreted in
the light of present day conditions’.48

44 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
Notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, ICJ Reports 1971, p. 16,
at para. 53 (emphasis added).

45 SouthWest Africa, Second Phase, Judgment, ICJ Reports 1966, p. 6, at pp. 293–4.
46 Gabcikovo-Nagymaros Project (Hungary/Slovakia), Judgment, ICJ Reports 1997, p. 7, at pp. 114–15.
47 Ibid., p. 114.
48 Tyrer v. United Kingdom, Judgment of the European Court of Human Rights, 25 April 1978, Se-
ries A, No. 26, at para. 31. See also R. Jennings and A. Watts (eds.), Oppenheim’s International
Law (9th edn, Longman, Harlow, 1992), at pp. 1274–5; The Kronprins Gustaf Adolf (1932) Annual
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46. A further element to be borne inmind is the concept of the cross-fertilization
of treaties. This is a process which is familiar in the law of international organiza-
tions and involves the wording and construction of one treaty influencing the in-
terpretation of another treaty containing similar words or ideas.49 Its application
is not excluded in relation to humanitarian treaties.

47. Article 32 of the Vienna Convention provides that recourse may be had to
supplementarymeans of interpretation, including the travaux préparatoires and cir-
cumstances of the conclusion of the treaty, to confirm themeaning resulting from
the application of the general rule of interpretation or to determine the meaning
when the interpretation according to the general rule leaves themeaning ambigu-
ous or obscure or leads to a result which is manifestly absurd or unreasonable.
While reference by international courts and tribunals to the travaux préparatoires of
a treaty is common, it is a practice that has significant shortcomings particularly in
the case of treaties negotiated at a time and in circumstances far distant from the
point at which the question of interpretation and application arises.50 The travaux
préparatoires of the 1951 Convention must, therefore, for the purposes of the inter-
pretation of the Convention, be approached with care. The world of 1950–51 in
which the Convention was negotiated was considerably different from the present
day circumstances in which the Convention falls to be applied.

E. Preliminary observations

48. Before turning to the detail of Article 33, a number of preliminary
observations arewarranted. First, the1951Conventionbinds only those States that
are a party to it. Pursuant to Article I(2) of the 1967 Protocol, a State that is a party
to the Protocol though not to the 1951 Convention will also be bound ‘to apply
Articles 2 to 34 inclusive of the [1951] Convention’. The non-refoulement obligation
in Article 33 of the 1951 Convention will only be opposable to States that are a
party to one or both of these instruments.

49. Secondly, the 1951 Convention is of an avowedly humanitarian character.
This emerges clearly from the preambular paragraphs of the Convention which
notes the profound concern expressed by the United Nations for refugees and the
objective of assuring to refugees the widest possible exercise of the fundamental

Digest (1931–32), No. 205, p. 372, at p. 374;Reparations for Injuries Suffered in the Service of theUnited
Nations, Advisory Opinion, ICJ Reports 1949, p. 174, at p. 182; Fubini Claim (1959), 29 ILR 34,
at p. 46.

49 The practice is addressed in E. Lauterpacht, ‘The Development of the Law of International
Organizations by the Decisions of International Tribunals’ Recueil des Cours, vol. 1976-VI, at
pp. 396–402.

50 See also, I.M. Sinclair,TheViennaConvention on the Lawof Treaties (2nd edn,ManchesterUniversity
Press, 1984), p. 142.
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rights and freedoms referred to in the 1948 Universal Declaration of Human
Rights. It goes on to record the recognition by all States of ‘the social and humani-
tarian nature of the problem of refugees’.51

50. The humanitarian character of the 1951 Convention also emerges clearly
from its origin in thework of the AdHoc Committee on Statelessness. It is evident,
too, in the very definition of the term ‘refugee’ in Article 1A(2) of the Convention
which speaks of persons who ‘owing to well-founded fear of being persecuted for
reasons of race, religion, nationality, membership of a particular social group or
political opinion’ are outside their country of origin. The protection afforded to
refugees by Articles 31–33 of the Convention further attests the Convention’s hu-
manitarian character. Thehumanitarian responsibilities of States towards refugees
pursuant to the1951Conventionhavealsobeenrepeatedlyaffirmed inConclusions
of the Executive Committee.

51. Thirdly, within the scheme of the 1951 Convention, the prohibition on re-
foulement in Article 33 holds a special place. This is evident in particular from
Article 42(1) of the Conventionwhich precludes reservations inter alia to Article 33.
The prohibition on refoulement in Article 33 is therefore a non-derogable obliga-
tion under the 1951 Convention. It embodies the humanitarian essence of the
Convention.

52. The non-derogable character of the prohibition on refoulement is affirmed in
Article VII(1) of the 1967 Protocol. It has also been emphasized both by the Execu-
tiveCommittee andby theUNGA.52 TheExecutiveCommittee, indeed, has gone so
far as toobserve that ‘theprinciple ofnon-refoulement . . .wasprogressively acquiring
the character of a peremptory rule of international law’.53

53. Fourthly, the fundamental humanitarian character and primary importance
of non-refoulement as a cardinal principle of refugee protection has also been re-
peatedly affirmedmore generally in Conclusions of the Executive Committee over
the past twenty-five years. Thus, for example, in 1980, the Executive Commit-
tee ‘[r]eaffirmed the fundamental character of the generally recognized principle
of non-refoulement’.54 In 1991, it emphasized ‘the primary importance of non-
refoulement and asylum as cardinal principles of refugee protection’.55 In 1996, it
again reaffirmed ‘the fundamental importanceof theprincipleofnon-refoulement’.56

Numerous other similar statements to this effect are apparent. The fundamental
importanceofnon-refoulementwithin the schemeof refugeeprotectionhas alsobeen
repeatedly affirmed in resolutions of the General Assembly.57

51 At preambular para. 5.
52 ConclusionNo. 79 (XLVII) 1996, at para. (i); A/RES/51/75, 12 Feb. 1997, at para. 3.
53 ConclusionNo. 25 (XXXIII) 1982, at para. (b).
54 ConclusionNo. 17 (XXXI) 1980, at para. (b).
55 ConclusionNo. 65 (XLII) 1991, at para. (c). 56 ConclusionNo. 79 (XLVII) 1996, at para. (j).
57 See, for example, A/RES/48/116, 24March 1994, at para. 3; A/RES/49/169, 24Feb. 1995, at para.

4; A/RES/50/152, 9 Feb. 1996, at para. 3; A/RES/51/75, 12 Feb. 1997, at para. 3.
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F. The interpretation of Article 33(1) of the 1951 Convention

54. The prohibition on refoulement is set out in Article 33(1) of the 1951
Convention in the following terms:

No Contracting State shall expel or return (‘refouler’) a refugee in anymanner

whatsoever to the frontier of territories where his life or freedomwould be

threatened on account of his race, religion, nationality, membership of a

particular social group or political opinion.

55. Article33(2) contains exceptions to theprinciple.Thesewill be addressed fur-
ther below.

56. The starting point for the interpretation of this Article must be the words of
the provision itself, read in the context of the treaty as a whole. As observed in the
course of the preceding remarks on the principles of interpretation relevant to this
exercise, the object and purpose of the 1951Convention – its humanitarian charac-
ter – aswell as subsequent developments in the law and any subsequent agreement
and practice of the parties regarding interpretation, will also be material. As the
text is the starting point, it will be convenient to proceed byway of an analysis that
follows the language of the provision.

1. Who is bound?

(a) Themeaning of ‘Contracting State’

57. The first question that requires comment iswho is boundby the prohibition on
refoulement, i.e. what is meant by the term ‘Contracting State’. A related question
concerns the scope of this term ratione loci, i.e. what are the territorial limits of the
obligation on a ‘Contracting State’.

58. The term ‘Contracting State’ refers to all States party to the1951Convention.
By operation of Article I(1) of the 1967 Protocol, it also refers to all States party to
the 1967 Protocol whether or not they are party to the 1951 Convention.

59. The reference to ‘Contracting States’ will also include all sub-divisions of the
Contracting State, such as provincial or state authorities, and will apply to all the
organs of the State or other persons or bodies exercising governmental authority.
These aspects are uncontroversial elements of the law on state responsibility ex-
pressedmost authoritatively in the Articles on State Responsibility adopted by the
International Law Commission (ILC) of the United Nations on 31May 2001 (‘State
Responsibility Articles’) in the following terms:

Attributions of conduct to a State

Article 4 Conduct of organs of a State

The conduct of any State organ shall be considered an act of that State under

international law, whether the organ exercises legislative, executive, judicial
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or any functions, whatever position it holds in the organisation of the State,

andwhatever its character as an organ of the central government or of a

territorial unit of the State.

An organ includes any person or entity which has that status in accordance

with the internal law of the State.

Article 5 Conduct of persons or entities exercising elements of

governmental authority

The conduct of a person or entity which is not an organ of the State under

Article 4 but which is empowered by the law of that State to exercise elements

of the governmental authority shall be considered an act of the State under

international law, provided the person or entity is acting in that capacity in

the particular instance.58

60. In accordancewith equally uncontroversial principles of state responsibility,
the responsibility of ‘Contracting States’ under Article 33(1) of the 1951 Conven-
tion will also extend to:

(a) the conduct of an organ placed at the disposal of a State by another State
if the organ is acting in the exercise of elements of the governmental au-
thority of the State at whose disposal it is placed;59

(b) the conduct of a person or group of persons in fact acting on the instruc-
tions of, or under the direction or control of, the State;60

(c) the conduct of a person or group of persons in fact exercising elements of
thegovernmental authority in theabsenceordefault of theofficial author-
ities and in circumstances such as to call for the exercise of those elements
of authority;61 and

(d) conduct which is not otherwise attributable to a State but which has
nonetheless been acknowledged and adopted by the State as its own.62

61. These principles will be particularly relevant to the determination of the ap-
plication of the principle of non-refoulement in circumstances involving the actions
of persons or bodies on behalf of a State or in exercise of governmental authority at
points of embarkation, in transit, in international zones, etc. In principle, subject
to the particular facts in issue, the prohibition on refoulementwill therefore apply to
circumstances in which organs of other States, private undertakings (such as carri-
ers, agents responsible for checking documentation in transit, etc) or other persons
act on behalf of a Contracting State or in exercise of the governmental activity of
that State. An act of refoulement undertaken by, for example, a private air carrier or

58 International Law Commission, Articles on the Responsibility of States for Internationally
Wrongful Acts, A/CN.4/L.602, 31May 2001.

59 State Responsibility Articles, at Art. 6.
60 Ibid., Art. 8. 61 Ibid., Art. 9. 62 Ibid., Art. 11.
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transit official acting pursuant to statutory authority will therefore engage the
responsibility of the State concerned.

(b) Is the responsibility of the Contracting State limited to what
occurs on its territory?

62. The responsibility of theContracting State for its own conduct and that of those
acting under its umbrella is not limited to conduct occurring within its territory.
Such responsibility will ultimately hinge on whether the relevant conduct can be
attributed to that State and not whether it occurs within the territory of the State
or outside it.

63. As a general proposition States are responsible for conduct in relation to
persons ‘subject to or within their jurisdiction’. These or similar words appear
frequently in treaties on human rights.63 Whether a person is subject to the juris-
diction of a State will not therefore depend on whether they were within the terri-
tory of the State concerned but on whether, in respect of the conduct alleged, they
wereunder the effective control of, orwere affectedby those acting onbehalf of, the
State in question.

64. Although focusedon treaties other than the1951Convention, thismatterhas
been addressed by both the Human Rights Committee and the European Court of
Human Rights in terms which are relevant here.

65. For example, in López Burgos v. Uruguay, involving the alleged arrest, de-
tention, and mistreatment of López Burgos in Argentina by members of the
‘Uruguayan security and intelligence forces’, the Human Rights Committee
said:

[A]lthough the arrest and initial detention andmistreatment of López Burgos

allegedly took place on foreign territory, the Committee is not barred either

by virtue of article 1 of the Optional Protocol (‘ . . . individuals subject to its

jurisdiction . . .’) or by virtue of article 2(1) of the Covenant (‘ . . . individuals

within its territory and subject to its jurisdiction . . .’) from considering these

allegations, together with the claim of subsequent abduction intoUruguayan

territory, inasmuch as these acts were perpetrated by Uruguayan agents

acting on foreign soil.

The reference in article 1 of the Optional Protocol to ‘individuals subject to

its jurisdiction’ does not affect the above conclusions because the reference in

that article is not to the place where the violation occurred, but rather to the

relationship between the individual and the State in relation to a violation of

any of the rights set forth in the Covenant, wherever they occur.

Article 2(1) of the Covenant places an obligation upon a State party to

respect and to ensure rights ‘to all individuals within its territory and subject

63 See, e.g., Art. 2(1) of the ICCPR, Art. 1 of the 1966 Optional Protocol to the ICCPR, UNGA Res.
2200A (XXI), Art. 1 of the ECHR, and Art. 1(1) of the ACHR.
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to its jurisdiction’, but it does not imply that the State party concerned cannot be held

accountable for violations of rights under the Covenant which its agents commit on the

territory of another State, whether with the acquiescence of the Government of

that State or in opposition to it . . . .

. . . [I]t would be unconscionable to so interpret the responsibility under

article 2 of the Covenant as to permit a State party to perpetrate violations of

the Covenant on the territory of another State, which violations it could not

perpetrate on its own territory.64

66. The same view has been expressed by the European Court of Human Rights.
In Loizidou v. Turkey, for example, the question arose as to whether acts by Turk-
ish troops outside Turkeywere capable of fallingwithin the jurisdiction of Turkey.
Concluding that they could, the European Court of Human Rights said:

[T]he concept of ‘jurisdiction’ under [article 1 of the European Convention on

Human Rights] is not restricted to the national territory of the High

Contracting Parties. According to its established case law, for example, the

Court has held that the extradition or expulsion of a person by a Contracting

Statemay give rise to an issue under Article 3, and hence engage the

responsibility of that State under the Convention . . . In addition, the

responsibility of Contracting Parties can be involved because of acts of their

authorities, whether performedwithin or outside national boundaries,

which produce effects outside their own territory.

Bearing inmind the object and purpose of the Convention, the

responsibility of a Contracting Partymay also arise when as a consequence of

military action – whether lawful or unlawful – it exercises effective control

outside its national territory. The obligation to secure, in such an area, the

rights and freedoms set out in the Convention, derives from the fact of such

control whether it be exercised directly, through its armed forces, or through

a subordinate local administration.65

67. The reasoning in these cases supports themore general proposition that per-
sonswill comewithin the jurisdiction of a State in circumstances inwhich they can
be said to be under the effective control of that State or are affected by those acting
on behalf of the Statemore generally, wherever this occurs. It follows that the prin-
ciple of non-refoulementwill apply to the conduct of State officials or those acting on
behalf of the State wherever this occurs, whether beyond the national territory of the
State in question, at border posts or other points of entry, in international zones, at
transit points, etc.

64 Communication No. 52/1979, López Burgos v. Uruguay, Views of the Human Rights Committee
of 29 July 1981, at paras. 12.1–12.3 (emphasis added). See also Communication No. 56/1979, de
Casariego v.Uruguay, Views of theHumanRights Committee of 29 July 1981, at paras. 10.1–10.3.

65 Loizidou v. Turkey (PreliminaryObjections), European Court of HumanRights, Judgment of 23 Feb.
1995, Series A, No. 310, 103 ILR 622, at paras. 62–3. References in the text have been omitted.
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2. Prohibited conduct

68. Consideration must now be given to the nature of the act prohibited by
Article 33(1).What ismeant by the phrase ‘expel or return (‘refouler’) . . . in anyman-
ner whatsoever’?

69. As the words ‘in any manner whatsoever’ indicate, the evident intent was to
prohibit any act of removal or rejection that would place the person concerned at
risk. The formal description of the act – expulsion, deportation, return, rejection,
etc. – is notmaterial.

70. It has sometimes been suggested that non-refoulement does not apply to acts
of extradition or to non-admittance at the frontier. In support of this suggestion,
reference has beenmade to comments by a number of delegations during the draft-
ing process to the effect that Article 33(1) waswithout prejudice to extradition.66 It
has also been said that non-refoulement cannot be construed so as to create a right to
asylum – something that is not granted in the 1951Convention or in international
lawmore generally.

(a) Applicability to extradition

71. There are several reasons why extradition cannot be viewed as falling outside
the scope of Article 33(1). First, the words of Article 33(1) are clear. The phrase ‘in
any manner whatsoever’ leaves no room for doubt that the concept of refoulement
must be construed expansively and without limitation. There is nothing, either in
the formulation of the principle in Article 33(1) or in the exceptions indicated in
Article 33(2), to the effect that extradition falls outside the scope of its terms.

72. Secondly, that extradition agreements must be read subject to the pro-
hibition on refoulement is evident both from the express terms of a number of
standard-setting multilateral conventions in the field and from the political of-
fences exception which is a common feature of most bilateral extradition arrange-
ments.Article3(2) of the1957EuropeanConventiononExtraditionandArticle4(5)
of the 1981 Inter-American Convention on Extradition, noted above, support the
proposition.

73. Thirdly, such uncertainty as may remain on the point is dispelled by the un-
ambiguous terms of Conclusion No. 17 (XXXI) 1980 of the Executive Committee
which reaffirmed the fundamental character of the principle of non-refoulement, rec-
ognized that refugees should be protected in regard to extradition to a country
where they havewell-founded reasons to fear persecution, called upon States to en-
sure that the principle of non-refoulement was taken into account in treaties relat-
ing to extradition and national legislation on the subject, and expressed the hope
thatdue regardwouldbehad to theprinciple ofnon-refoulement in the applicationof
existing treaties relating to extradition.67

66 See, e.g., the discussion in The Refugee Convention, 1951: The Travaux Préparatoires Analysed with a
Commentary byDr PaulWeis (Cambridge University Press, 1995), pp. 341–2.

67 ConclusionNo. 17 (XXXI) 1980, paras. (b)–(e).
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74. Fourthly, any exclusion of extradition from the scope of Article 33(1) would
significantly undermine the effectiveness of the 1951 Convention in that it would
open the way for States to defeat the prohibition on refoulement by simply resort-
ing to the device of an extradition request. Such a reading of Article 33would not
be consistent with the humanitarian object of the Convention and cannot be sup-
ported.

75. Finally, we would also note that developments in the field of human rights
law, at both a conventional and customary level, prohibit, without any exception,
exposing individuals to thedanger of torture or cruel, inhumanordegrading treat-
ment or punishment inter alia by way of their extradition. Although this develop-
ment is not by itself determinative of the interpretation of Article 33(1) of the 1951
Convention, it is of considerable importance as the law on human rights which has
emerged since the conclusion of the 1951 Convention is an essential part of the
framework of the legal system that must, by reference to the ICJ’s observations in
theNamibia case, be taken into account for the purposes of interpretation.

(b) Rejection at the frontier

76. As regards rejectionornon-admittance at the frontier, the1951Conventionand
international law generally do not contain a right to asylum. This does not mean,
however, that States are free to reject at the frontier, without constraint, those who
have a well-founded fear of persecution. What it does mean is that, where States
are not prepared to grant asylum to persons who have a well-founded fear of per-
secution, they must adopt a course that does not amount to refoulement. This may
involve removal to a safe third country or some other solution such as temporary
protection or refuge. No other analysis, in our view, is consistent with the terms of
Article 33(1).

77. A number of considerations support this view. First, key instruments in
the field of refugee protection concluded subsequent to 1951 explicitly refer to
‘rejection at the frontier’ in their recitation of the nature of the act prohibited.
This is the case, for example, in the Asian-African Refugee Principles of 1966, the
Declaration on Territorial Asylum of 1967 and the OAU Refugee Convention of
1969. While, again, these provisions cannot be regarded as determinative of the
meaning of Article 33(1) of the 1951Convention, they offer useful guidance for the
purposes of interpretation – guidance that is all the more weighty for its consiste-
ncy with the common humanitarian character of all of the instruments concerned.

78. Secondly, as amatter of literal interpretation, thewords ‘return’ and ‘refouler’
in Article 33(1) of the 1951 Convention may be read as encompassing rejection at
the frontier. Indeed, as one commentator has noted, in Belgian and French law,
the term ‘refoulement’ commonly covers rejection at the frontier.68 As any ambiguity
in the termsmust be resolved in favour of an interpretation that is consistent with
the humanitarian character of the Convention, and in the light of the qualifying

68 Weis, The Refugee Convention, 1951, p. 342.
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phrase, we are of the view that the interpretation to be preferred is that which en-
compasses acts amounting to rejection at the frontier.

79. Thirdly, this analysis is supported by various Conclusions of the Executive
Committee. Thus, in Conclusion No. 6 (XXVIII) 1977, the Executive Committee
explicitly reaffirmed ‘the fundamental importance of the observance of the prin-
ciple of non-refoulement – both at the border andwithin the territory of a State’.69 Fur-
ther support for the proposition comes fromConclusionNo.15 (XXX) 1979which,
in respect of refugees without an asylum country, states as a general principle
that:

[a]ction whereby a refugee is obliged to return or is sent to a country where he

has reason to fear persecution constitutes a grave violation of the principle of

non-refoulement.70

80. The Executive Committee goes on to note, in terms which are equally ger-
mane to the issue at hand, that:

[i]t is the humanitarian obligation of all coastal States to allow vessels in

distress to seek haven in their waters and to grant asylum, or at least temporary

refuge, to persons on board wishing to seek asylum.71

81. Additional support also comes from Conclusion No. 53 (XXXIX) 1988 in re-
spect of stowaway asylumseekerswhichprovides inter alia that ‘[l]ike other asylum-
seekers, stowawayasylum-seekersmustbeprotectedagainst forcible return to their
country of origin’.72

82. These Conclusions attest to the overriding importance of the principle of
non-refoulement, even in circumstances in which the asylum seeker first presents
himself or herself at the frontier. Rejection at the frontier, as with other forms of
pre-admission refoulement, would be incompatible with the terms of Article 33(1).

83. Fourthly, this analysis also draws support from the principles of attribution
andjurisdiction in thefieldof state responsibilitynotedabove.Conductamounting
to rejection at the frontier – as also in transit zones or on the high seas – will in all
likelihood come within the jurisdiction of the State and would engage its respon-
sibility. As there is nothing in Article 33(1) of the 1951 Convention to suggest that
it must be construed subject to any territorial limitation, such conduct as has the
effect of placing the person concerned at risk of persecution would be prohibited.

84. It may be noted that Article I(3) of the 1967 Protocol provides inter alia that
the Protocol ‘shall be applied by States Parties hereto without any geographic
limitation’. While this clause was evidently directed towards the references to
‘events occurring in Europe’ in Article 1B(1) of the 1951Convention, it should also

69 ConclusionNo. 6 (XXVIII) 1977, para. (c) (emphasis added).
70 ConclusionNo. 15 (XXX) 1979, at para. (b).
71 Ibid., para. (c) (emphasis added). 72 ConclusionNo. 53 (XXXIX) 1988, at para. 1.
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be read as an indication of a more general intention to the effect that the protec-
tive regime of the 1951 Convention and the 1967 Protocol was not to be subject to
geographic – or territorial – restriction.

85. Fifthly, this analysis is also supportedby the appreciation evident in repeated
resolutions of the General Assembly that the principle of non-refoulement applies to
those seeking asylum just as it does to those who have been granted refugee sta-
tus. The point is illustrated byUNGAResolution 55/74 of 12 February 2001which
states inter alia as follows:

The General Assembly

. . .

6. Reaffirms that, as set out in article 14 of the Universal Declaration of

Human Rights, everyone has the right to seek and enjoy in other countries

asylum from persecution, and calls upon all States to refrain from takingmeasures

that jeopardise the institution of asylum, particularly by returning or expelling refugees

or asylum seekers contrary to international standards;

. . .

10. Condemns all acts that pose a threat to the personal security and

well-being of refugees and asylum-seekers, such as refoulement . . .73

86. Finally, attention should be drawn to developments in the field of human
rights which require that the principle of non-refoulement be secured for all persons
subject to the jurisdiction of the State concerned. Conduct amounting to rejection
at the frontierwill normally fallwithin the jurisdictionof theState for thepurposes
of the application of human rights norms. These developments are material to the
interpretation of the prohibition of refoulementunder Article 33(1) of the 1951Con-
vention.

3. Who is protected?

87. The next question is who is protected by the prohibition on refoulement?
88. The language of Article 33(1) is seemingly clear on this point. Protection is

to be afforded to ‘a refugee’. Pursuant to Article 1A(2) of the 1951 Convention, as
amended by Article I(2) of the 1967 Protocol, the term ‘refugee’ applies to any per-
sonwho:

owing to well-founded fear of being persecuted for reasons of race, religion,

nationality, membership of a particular social group or political opinion, is

outside the country of his nationality and is unable or, owing to such fear, is

unwilling to avail himself of the protection of that country; or who, not

having a nationality and being outside the country of his former habitual

residence, is unable or, owing to such fear, is unwilling to return to it.

73 A/RES/55/74, 12 Feb. 2001, at paras. 6 and 10 (emphasis added).
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(a) Non-refoulement is not limited to those formally recognized as
refugees

89. The argument is sometimes made that non-refoulement only avails those who
have been formally recognized as refugees. The basis for this contention is that
refugee status is conferred formally as a matter of municipal law once it has been
established that an asylum seeker comes within the definition of ‘refugee’ under
Article 1A(2) of the 1951 Convention. There are several reasons why this argument
is devoid ofmerit.

90. Article 1A(2) of the 1951 Convention does not define a ‘refugee’ as being a
personwhohasbeen formally recognizedashavingawell-founded fearofpersecution,
etc. It simply provides that the term shall apply to any person who ‘owing to well-
founded fear of being persecuted . . .’. In other words, for the purposes of the 1951
Convention and the 1967 Protocol, a person who satisfies the conditions of Article
1A(2) is a refugee regardless of whether he or she has been formally recognized as
such pursuant to a municipal law process. The matter is addressed authoritatively
by the Handbook on Procedures and Criteria for Determining Refugee Status prepared by
UNHCR as follows:

A person is a refugee within themeaning of the 1951 Convention as soon as

he fulfils the criteria contained in the definition. This would necessarily occur

prior to the time at which his refugee status is formally determined.

Recognition of his refugee status does not thereforemake him a refugee but

declares him to be one. He does not become a refugee because of recognition,

but is recognized because he is a refugee.74

91.Anyotherapproachwouldsignificantlyundermine theeffectiveness andutil-
ity of the protective arrangements of the Convention as it would open the door for
States to defeat the operation of the Convention simply by refusing to extend to
personsmeeting the criteria of Article 1A(2) the formal status of refugees.

92. That the protective regime of the 1951 Convention extends to persons who
have not yet been formally recognized as refugees is apparent also from the terms
of Article 31 of the Convention. This provides, in paragraph 1, that:

[t]he Contracting States shall not impose penalties, on account of their illegal

entry or presence, on refugees who, coming directly from a territory where

their life or freedomwas threatened in the sense of Article 1, enter or are

present in their territory without authorization, provided they present

themselves without delay to the authorities and show good cause for their

illegal entry or presence.

74 UNHCR,Handbook on Procedures and Criteria for Determining Refugee Status (Geneva, 1979, re-edited
1992), at para. 28 (hereinafter ‘UNHCRHandbook’).



Scope and content of the principle 117

93. Refugees who enter and are present in the territory of a State illegally will,
almost inevitably, not have been formally recognized as refugees by the State
concerned. Article 31 nevertheless precludes the imposition of penalties on such
persons. The only reasonable reading of this provision is that penalties cannot be
imposed on those who come within the definition of a refugee in Article 1A(2)
regardless of whether they have been formally recognized as such. To the extent
that Article 31 applies regardless of whether a person who meets the criteria of a
refugee has been formally recognized as such, it follows, a fortiori, that the same
appreciation must apply to the operation of Article 33(1) of the Convention. The
refoulement of a refugee would put him or her at much greater risk than would the
imposition of penalties for illegal entry. It is inconceivable, therefore, that the Con-
vention should be read as affording greater protection in the latter situation than
in the former.

94. This approach has been unambiguously and consistently affirmed by the
Executive Committee over a twenty-five-year period. Thus, in Conclusion No. 6
(XXVIII) 1977 the Executive Committee

[r]affirm[ed] the fundamental importance of the observance of the principle

of non-refoulement – both at the border andwithin the territory of a State – of

persons whomay be subjected to persecution if returned to their country of

origin irrespective of whether or not they have been formally recognized as refugees.75

95. Thiswas subsequently reaffirmedby theExecutiveCommittee inConclusion
No. 79 (XLVII) 1996 and ConclusionNo. 81 (XLVIII) 1997 in substantially the same
terms:

The Executive Committee . . . ( j) Reaffirms the fundamental importance of

the principle of non-refoulement, which prohibits expulsion and return of

refugees, in anymanner whatsoever, to the territories where their life or

freedomwould be threatened on account of their race, religion, nationality,

membership of a particular social group or political opinion,whether or not

they have been formally granted refugee status.76

96. The same view has been endorsed in UNGAResolution 52/103 of 9 February
1998, where the General Assembly inter alia reaffirmed:

that everyone is entitled to the right to seek and enjoy in other countries

asylum from persecution, and, as asylum is an indispensable instrument for

the international protection of refugees, calls upon all states to refrain from

takingmeasures that jeopardize the institution of asylum, in particular, by

75 Executive Committee, ConclusionNo. 6, (XXVIII) 1997 at para. (c) (emphasis added).
76 Conclusion No. 79 (XLVII) 1996, at para. (j) (emphasis added). Para. (i) of Conclusion No. 81
(XLVIII) 1997 is cast in almost identical terms.
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returning or expelling refugees or asylum-seekers contrary to international

human rights and to humanitarian and refugee law.77

This has been reiterated by the UNGA in subsequent resolutions.78

97. Other instruments express the same approach. The Asian-African Refugee
Principles, for example, refer simply to persons ‘seeking asylum’. Similarly, the
Declaration on Territorial Asylum refers to asylum seekers. TheOAURefugee Con-
vention and the American Convention on Human Rights are cast in broader terms
still, providing respectively that ‘[n]o person shall be subjected . . .’ and ‘[i]n no case
may an alien be . . .’.

98.Developments in the lawofhumanrightsmoregenerallypreclude refoulement
in the case of a danger of torture, cruel, inhuman or degrading treatment or pun-
ishment without regard to the status of the individual concerned. This approach,
which focuses on the risk to the individual, reflects the essentially humanitarian
character of the principle of non-refoulement. Differences in formulation notwith-
standing, the character and object of the principle in a human rights context are
the same as those under the 1951 Convention. Both would be undermined by a re-
quirement that, for the principle to protect individuals at risk, theymust first have
been formally recognized as being of some or other status.

99. In sum, therefore, the subject of the protection afforded by Article 33(1) of
the1951Convention is a ‘refugee’ as this term is defined inArticle1A(2) of theCon-
vention, as amended by the 1967 Protocol. As such, the principle of non-refoulement
will avail suchpersons irrespective ofwhether ornot theyhavebeen formally recog-
nized as refugees. Non-refoulement under Article 33(1) of the 1951 Convention will
therefore protect both refugees and asylum seekers.

(b) Need for individual assessment of each case

100. The implementation of the principle of non-refoulement in general requires an
examination of the facts of each individual case. In particular a denial of protection
in the absence of a review of individual circumstances would be inconsistent with
the prohibition of refoulement.

101. The importance of such a review as a condition precedent to any denial of
protection emerges clearly from Conclusion No. 30 (XXXIV) 1983 of the Executive
Committee in respect of the problem of manifestly unfounded or abusive applica-
tions for refugee status or asylum.Noting the problem caused by such applications
and the ‘grave consequences for the applicant of an erroneous determination and
the resulting need for such a decision to be accompanied by appropriate procedu-
ral safeguards’, the Executive Committee recommended that:

77 A/RES/52/103, 9 Feb. 1998, at para. 5 (emphasis added).
78 See, e.g., A/RES/53/125, 12 Feb. 1999, at para. 5.
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as in the case of all requests for the determination of refugee status or the

grant of asylum, the applicant should be given a complete personal interview

by a fully qualified official and, whenever possible, by an official of the

authority competent to determine refugee status.79

102. These guidelines reflect those drawnup earlier by the Executive Committee
on the determination of refugee statusmore generally.80

(c) Mass influx

103. The requirement to focus on individual circumstances as a condition prece-
dent to a denial of protection under Article 33(1)must not be taken as detracting in
anyway from the application of the principle of non-refoulement in cases of themass
influx of refugees or asylum seekers. Although by reference to passing comments
in the travaux préparatoires of the 1951 Convention, it has on occasion been argued
that the principle does not apply to such situations, this is not a view that has any
merit. It is neither supported by the text as adopted nor by subsequent practice.

104. The words of Article 33(1) give no reason to exclude the application of the
principle to situations of mass influx. On the contrary, read in the light of the hu-
manitarian object of the treaty and the fundamental character of the principle, the
principlemust apply unless its application is clearly excluded.

105. The applicability of the principle in such situations has also been affirmed
unambiguously by the Executive Committee. The Executive Committee, in Con-
clusionNo. 22 (XXXII) 1981, said:

I. General

. . .

2. Asylum seekers forming part of such large-scale influx situations are

often confronted with difficulties in finding durable solutions by way of

voluntary repatriation, local settlement or resettlement in a third country.

Large-scale influxes frequently create serious problems for States, with the

result that certain States, although committed to obtaining durable

solutions, have only found it possible to admit asylum seekers without

undertaking at the time of admission to provide permanent settlement of

such persons within their borders.

3. It is therefore imperative to ensure that asylum seekers are fully

protected in large-scale influx situations, to reaffirm the basic minimum

standards for their treatment, pending arrangements for a durable solution,

and to establish effective arrangements in the context of international

solidarity and burden-sharing for assisting countries which receive large

numbers of asylum seekers.

79 Executive Committee, ConclusionNo. 30 (XXXIV) 1983, at para. (e)(i).
80 See Executive Committee, ConclusionNo. 8 (XXVIII) 1977.
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II. Measures of protection

A. Admission and non-refoulement

1. In situations of large-scale influx, asylum seekers should be admitted to

the State in which they first seek refuge and if that State is unable to admit

them on a durable basis, it should always admit them at least on a temporary

basis and provide themwith protection according to the principles set out

below. They should be admitted without any discrimination as to race,

religion, political opinion, nationality, country of origin or physical

incapacity.

2. In all cases the fundamental principle of non-refoulement – including

non-rejection at the frontier –must be scrupulously observed.81

106. The Executive Committee expressed the same view in response to the hu-
manitarian crisis in the former Yugoslavia in ConclusionNo. 74 (XLV) 1994.82

107. Other developments in thefield of refugee protection also reflect the viewof
States thatnon-refoulementapplies in situationsofmass influx.Thus, theapplication
of the principle to such situations is expressly referred to in both the OAURefugee
Convention and the Cartagena Declaration and has been consistently referred to
by the UNGA as a fundamental principle of protection for refugees and asylum
seekers.

108. More recently, the application of the principle of non-refoulement in cases of
‘temporary protection’ – a concept that is designed to address the difficulties posed
bymass influx situations – has been clearly accepted. The point is illustrated by the
‘Proposal for a Council Directive onminimumstandards for giving temporary pro-
tection in the event of a mass influx of displaced persons’ currently in preparation
by the Commission of the European Communities.83 The fundamental character
of the principle of non-refoulement in circumstances ofmass influx is affirmed in the
opening sentence of theCommission’s ExplanatoryMemorandumto this Proposal
as follows:

As envisaged by the conclusions of the Presidency at the Tampere European

Council in October 1999, a common European asylum systemmust be based

on the full and inclusive application of the Geneva Convention, maintaining

the principle of non-refoulement.

81 ConclusionNo. 22 (XXXII) 1981. 82 ConclusionNo. 74 (XLV) 1994, at para. (r).
83 Commission of the European Communities, ‘Proposal for a Council Directive on Minimum
Standards for Giving Temporary Protection in the Event of a Mass Influx of Displaced Persons
and onMeasures Promoting a Balance of Efforts BetweenMember States in Receiving Such Per-
sons andBearing theConsequencesThereof’, provisional version,May2000. On the basis of this
proposal, a Directive was adopted by the Council at its meeting on 28–29May 2001. The final
text of the Directive has not yet been published. [Editorial note: The final text of the Directive
was formally adopted by the Council on 20 July 2001 and published in OJ 2001 No. L212/12.
Article 3(2) reaffirms: ‘Member States shall apply temporary protection with due respect for
human rights and fundamental freedoms and their obligations regarding non-refoulement.’]
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109. Thedraft text then affirms the importance of theprinciple ofnon-refoulement
at a number of points.84 The matter is, for example, addressed in unambiguous
terms in the commentary to Article 6(2) of the draft, defining the circumstances in
which temporary protection comes to an end, in the following terms:

This paragraph defines the elements onwhich the Council decision

[governing the expiry of temporary protection] must be based. It must be

established that the persons receiving temporary protectionmust be able to

return in safety and dignity in a stable context and in conditions where their

life or freedomwould not be threatened on account of their race, religion,

nationality, membership of a particular social group or political opinions and

where they would not be subjected to torture or to inhumane or degrading

treatment or punishment. The concepts of safety and dignity in the case of

returns imply the cessation of the causes which led to themass influx,

possibly a peace and reconstruction process, conditions guaranteeing respect

for human rights and the rule of law.85

110. Evenmore recently,UNHCR, addressing State practice in respect of the pro-
tection of refugees inmass influx situations in February 2001, observed as follows:

Group determination [of refugee status] on a prima facie basis means in

essence the recognition by a State of refugee status on the basis of the readily

apparent, objective circumstances in the country of origin giving rise to the

exodus. Its purpose is to ensure admission to safety, protection from

refoulement and basic humanitarian treatment to those patently in need of it.

It is widely applied in Africa and in Latin America, and has in effect been

practised in relation to large-scale flows in countries, such as those in

Southern Africa, that have no legal framework for dealing with refugees.86

111. That is not to say that refugee protection in conditions of mass influx is
free from difficulties. It is not. But we have not found any meaningful evidence
to suggest that these difficulties exclude the application of the principle of non-
refoulement. The relevance and applicability of Article 33(1) in situations ofmass in-
flux is clear.

4. The place to which refoulement is prohibited

(a) ‘Territories’ not ‘States’

112. We next consider the identification of the place to which refoulement is prohib-
ited, i.e. what is meant by the words ‘to the frontiers of territories’.

84 See draft Arts. 6(2) and 27.
85 ExplanatoryMemorandum, at Art. 6(2).
86 UNHCR, ‘Protection of Refugees in Mass Influx Situations: Overall Protection Framework’,
EC/GC/01/4, 19 Feb. 2001, at para. 6.
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113. The first point to note is that this expression does not refer only to the
refugee or asylum seeker’s country of origin (whether of nationality or former ha-
bitual residence), even though the fear of persecution in such territory may well
be at the root of that person’s claim to protection. The reference is to the fron-
tier of ‘territories’, in the plural. The evident import of this is that refoulement is
prohibited to the frontiers of any territory inwhich the person concernedwill be at
risk – regardless of whether those territories are the country of origin of the person
concerned.

114. Secondly, it must be noted that the word used is ‘territories’ as opposed to
‘countries’ or ‘States’. The implication of this is that the legal status of the place to
which the individualmaybe sent is notmaterial. The relevant issuewill bewhether
it is a place where the person concerned will be at risk. This also has wider signif-
icance as it suggests that the principle of non-refoulementwill apply also in circum-
stances in which the refugee or asylum seeker is within their country of origin but
is nevertheless under the protection of another Contracting State. This may arise,
for example, in circumstances in which a refugee or asylum seeker takes refuge in
thediplomaticmissionof another State or comesunder theprotectionof the armed
forces of another State engaged in apeacekeepingor other role in the country of ori-
gin. In principle, in such circumstances, the protecting State will be subject to the
prohibitionon refoulement to territorywhere theperson concernedwouldbe at risk.

(b) ‘Third countries’

115. The sameprohibition also precludes the removal of a refugee or asylum seeker
to a third State in circumstances inwhich there is a risk that he or shemight be sent
from there to a territory where he or she would be at risk.

116. Article 33(1) cannot, however, be read as precluding removal to a ‘safe’ third
country, i.e. one inwhich there is nodanger of thekind just described.Theprohibi-
tion on refoulement applies only in respect of territorieswhere the refugee or asylum
seeker would be at risk, not more generally. It does, however, require that a State
proposing to remove a refugee or asylum seeker undertake a proper assessment as
to whether the third country concerned is indeed safe.

117. The soundness of this interpretation of Article 33(1) derives support from a
number of sources. First, in the context of human rights law, it is clear that non-
refoulement precludes ‘the indirect removal . . . to an intermediary country’ in cir-
cumstances in which there is a danger of subsequent refoulement of the individual
to a territory where they would be at risk.87 The State concerned has a responsibil-
ity to ensure that the individual in question is not exposed to such a risk.

118. Secondly, a number of instruments adopted since 1951 in the refugee field
are cast in terms that suggest that a State proposing to remove a refugee or asylum
seekermust considerwhether there is apossibility of his orher subsequent removal

87 T.I. v. United Kingdom, Application No. 43844/98, Decision as to Admissibility, 7 March 2000,
[2000] INLR 211 at 228.
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to a place of risk. Thus the Asian-African Refugee Principles prohibit measures
‘whichwould result in compelling [a person seeking asylum] to return to or remain
in a territory’where he or shewould be at risk. Similarly, theOAURefugeeConven-
tion prohibits measures ‘which would compel [a person] to return to or remain in
a territory’ where they would be at risk. In the light of the common humanitarian
character of the 1951 Convention and these later instruments, the broader formu-
lation in these later instruments supports an interpretation of Article 33(1) of the
1951Conventionwhichprecludes removal to aplace fromwhich the refugeewould
be in danger of subsequent removal to a territory of risk.

119. Thirdly, from the information provided by UNHCR, it appears to be well
accepted by States operating ‘safe country’ policies that the principle of non-
refoulement requires suchpolicies to take account of any risk that the individual con-
cerned may face of subsequent removal to a territory of risk. In other words, ‘safe
country’ policies appear to be predicated on the appreciation that the safety of the
country to which the refugee is initially sent must include safety from subsequent
refoulement to a place of risk.

120. Fourthly, this view is also expressly stated in Conclusion No. 58 (XL) 1989
of the Executive Committee which, addressing refugees and asylum seekers who
move in an irregularmanner from a countrywhere they have already foundprotec-
tion, provides that they may be returned to that country ‘if . . . they are protected
there against refoulement’.

121. Having regard to these factors, the prohibition of refoulement in Article 33(1)
of the 1951 Conventionmust be construed as encompassing the expulsion, return
or other transfer of a refugee or asylum seeker both to a territory where he or she
may be at risk directly and to a territory where they may be at risk of subsequent
expulsion, return, or transfer to another territory where theymay be at risk.

5. The threat to life or freedom

122. We turn next to examine themeaning of the words ‘where his life or freedom
would be threatened’.

123.Commonsensedictatesameasureof equationbetweenthe threatwhichpre-
cludes refoulement and thatwhich is at the core of thedefinitionof the term ‘refugee’
pursuant to Article 1A(2) of the 1951 Convention, namely, that the person con-
cernedhas awell-founded fear of beingpersecuted.Anyother approachwould lead
todiscordance in theoperationof theConvention.As amatter of the internal coher-
ence of the Convention, the words ‘where his life or freedomwould be threatened’
in Article 33(1) must therefore be read to encompass territories in respect of which
a refugee or asylum seeker has a ‘well-founded fear of being persecuted’.

124.This readingofArticle33(1) drawssupport fromthe travauxpréparatoires, and
the commentaries thereon, of the Convention. Thus, for example, Dr Paul Weis,
former Head of UNHCR’s Legal Division, commented on the use of the phrase in
question in both Articles 31(1) and 33(1) of the 1951 Convention as follows:
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The words ‘where their life or freedomwas threatened’ [in Article 31(1)] may

give the impression that another standard is required than for refugee status

in Article 1. This is, however, not the case. The Secretariat draft referred to

refugees ‘escaping from persecution’ and to the obligation not to turn back

refugees ‘to the frontier of their country of origin, or to territories where

their life or freedomwould be threatened on account of their race, religion,

nationality or political opinion’. In the course of drafting these words,

‘country of origin’, ‘territories where their life or freedomwas threatened’

and ‘country in which he is persecuted’ were used interchangeably.
. . .

The words ‘to the frontiers where his life or freedomwould be threatened’

[in Article 33(1)] have the samemeaning as in Article 31 paragraph 1, that is,

the samemeaning as ‘well-founded fear of persecution’ in Article 1A(2) of the

Convention. It applies to the refugee’s country of origin and any other

country where he also has a well-founded fear of persecution or risks being

sent to his country of origin.88

125. The same conclusion was expressed by Professor Atle Grahl-Madsen in a
seminal study on the 1951 Convention in the following terms:

[T]he reference to ‘territories where his life or freedomwould be threatened’

does not lend itself to amore restrictive interpretation than the concept of

‘well-founded fear of being persecuted’; that is to say that any kind of

persecution which entitles a person to the status of a Convention refugee

must be considered a threat to life or freedom as envisaged in Article 33.89

126. In the light of these comments, there is little doubt that the words ‘where
his life or freedomwould be threatened’must be construed to encompass thewell-
founded fear of persecution that is cardinal to the definition of ‘refugee’ in Article
1A(2) of the Convention. Article 33(1) thus prohibits refoulement to the frontiers of
territories in respect ofwhicha refugeehas awell-founded fearofbeingpersecuted.

127. This conclusion notwithstanding, the question arises as to whether the
threat contemplated by Article 33(1) is not in fact broader than simply the risk of
persecution. In particular, to the extent that a threat to life or freedom may arise
other than in consequenceofpersecution, thequestion iswhether thiswill alsopre-
clude refoulement.

128. Anumber of factors suggest that a broad readingof the threat contemplated
by Article 33(1) is warranted. First, as has been noted, the UNGA has extended
UNHCR’s competence over the past fifty years to include those fleeing from more
generalized situations of violence. To the extent that the concept of ‘refugee’ has
evolved to include such circumstances, so alsomust have the scope of Article 33(1).

88 Weis, The Refugee Convention, 1951, pp. 303 and 341.
89 A.Grahl-Madsen,Commentary on theRefugeeConvention1951: Articles2–11,13–37 (UNHCRDivision
of International Protection, Geneva, 1997), pp. 231–2.
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The Article must therefore be construed to include circumstances of generalized
violence which pose a threat to life or freedomwhether or not this arises from per-
secution.

129. Secondly, this broad reading is in fact consistent with the express language
of Article 33(1). In keeping with the humanitarian objective of the Convention,
the protective regime of Article 33(1) must be construed liberally in a manner that
favours the widest possible scope of protection consistent with its terms.

130. Thirdly, this interpretation of Article 33(1) draws support from various
Conclusions of the Executive Committee which identify UNHCR’s functions, and
the scope of non-refoulement, in terms of ‘measures to ensure the physical safety of
refugees and asylum-seekers’ and protection from a ‘danger of being subjected to
torture’.90

131. Fourthly, a broad formulation also finds support in the approach adopted
in various instruments since 1951. Thus, for example, the American Convention
onHumanRights is cast in terms of a danger of violation of the ‘right to life or per-
sonal freedom’. The Asian-African Refugee Principles and the OAU Refugee Con-
vention both refer to circumstances threatening ‘life, physical integrity or liberty’.
The Cartagena Declaration is cast in terms of threats to ‘lives, safety or freedom’.
The Declaration on Territorial Asylum, equally broad but in another dimension,
refers simply to a threat of ‘persecution’, without qualification.

132. Fifthly, developments in human rights law are also relevant. To the extent
that, asamatterofhumanrights law, there isnowanabsoluteprohibitionon refoule-
mentwhere there is a real risk that theperson concernedmaybe subjected to torture
or cruel, inhuman or degrading treatment or punishment, Article 33(1) must be
construed to encompass this element. The words ‘where his life or freedomwould
be threatened’ must therefore be read to include circumstances in which there is a
real risk of torture or cruel, inhuman or degrading treatment or punishment.

133. In the light of these considerations, the words ‘where his life or freedom
would be threatened’ must be construed to encompass circumstances in which a
refugee or asylum seeker (a) has a well-founded fear of being persecuted, (b) faces a
real risk of torture or cruel, inhuman or degrading treatment or punishment, or (c)
faces other threats to life, physical integrity, or liberty.

134. A further element requires comment, namely, the likelihood of the threat
materializing.Howprobablemust the threatbe to trigger theoperationof theprin-
ciple of non-refoulement?What is the standard of proof to which a refugee or asylum
seeker will be held for the purposes of this provision?

135.Drawingon the thresholdofproof in respectof thedeterminationof refugee
status for the purposes of Article 1A(2), whether a refugee has a well-founded fear
of being persecuted or faces a real risk of torture, etc. or of some other threat to life,
physical integrity, or liberty, will be something to be established ‘to a reasonable

90 See, e.g., Conclusion No. 29 (XXXIV) 1983, para. (b); and Conclusions Nos. 79 (XLVII) 1996 and
81 (XLVIII) 1997, paras. (j) and (i) respectively.
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degree’ taking account of all the relevant facts.91 This threshold will require more
than mere conjecture concerning a threat but less than proof to a level of proba-
bility or certainty. Adopting the language of the Human Rights Committee and
the European Court of Human Rights in respect of non-refoulement in a human
rights context, the appropriate test will be whether it can be shown that the per-
son concerned would be exposed to a ‘real risk’ of persecution or other pertinent
threat.92

6. The nature of the threat

136. The final element of Article 33(1) addresses the nature of the threat to the
refugee, characterizedas a threat ‘onaccountofhis race, religion,nationality,mem-
bership of a particular social group or political opinion’.

137.Thiselement,which imports intoArticle33(1) the languageof thedefinition
of the term ‘refugee’ in Article 1A(2) of the Convention, operates as a qualification
on the threat contemplated in Article 33(1). Thus, on a narrow construction of the
Article, a threat to lifeor freedomwouldonlycomewithin thescopeof theprovision
if it was on account of race, religion, nationality, membership of a particular social
group or political opinion.

138. In the light of the conclusions above to the effect that the threat contem-
plated by Article 33(1) must be construed broadly to include developments in both
UNHCR’smandateandthe lawonhumanrightsmoregenerally, thequestionarises
as to theweight that is now to be given to the qualifying phrase.What if life or free-
dom is threatened or persecution is foreseen on account of reasons other than those
specified? Towhat extent is it necessary for the refugee to show not only a threat to
his or her life or freedom but also that it is threatened on account of one of these
specific causes? The problem arises in particular when the flight of the refugee is
occasioned by a situation of generalized violence in the country of origin.

139. In such situations it is appropriate to look at the matter more broadly. It
is the facts that matter – that the person concerned is facing some objectively dis-
cernible threat of persecution or to life or freedom. The precise identification of
the cause of that threat is not material. Such an approach follows the extension of
UNHCR’smandate asmentionedabove – an extensionwhich shouldnotbe limited
in its effect by rigid insistence on the original words of the 1951 Convention.
This approach appears also to have commended itself to the Executive Commit-
tee which, in Conclusion No. 6 (XXVIII) 1977, reaffirmed the fundamental impor-
tance of the principle of non-refoulement in respect simply of ‘persons who may be
subjected to persecution’ without reference to possible reasons. ConclusionNo. 15
(XXV) 1979 similarly refers to persecution in unqualified terms, namely:

91 UNHCRHandbook, at para. 42. 92 Thismatter is addressed further below.
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Action whereby a refugee is obliged to return or is sent to a country where he

has reason to fear persecution constitutes a grave violation of the recognized

principle of non-refoulement.93

140. Also relevant is the fact that texts adopted since 1951 set out the threat
contemplated without qualification. Thus, for example, both the Asian-African
Refugee Principles and the Declaration on Territorial Asylum are cast simply in
termsofpersecution.TheOAURefugeeConventionandtheCartagenaDeclaration,
while including references topersecution subject to the sameenumerated formula-
tion as in Article 33(1) of the 1951Convention,make express provision for persons
who have fled from situations of generalized violence seriously disturbing public
order.

141. These considerations suggest that toomuchweight shouldnot be placed on
the qualifying phrase in Article 33(1). We are not, however, ultimately troubled by
this element as, at least insofar as the threat of persecution is concerned, the conse-
quences of discarding reference to the criteria may not be of great practical signifi-
cance. There are likely to be few instances of persecution that cannot be addressed
by reference to one ormore of the criteria enumerated in the qualifying phrase.

142. Twoconcludingobservationsmaybemade.First,wewouldobserve thatone
reason for the continuing relevance of the qualifying phrase in Article 33(1) is that
the same conditions continue to be important for thepurposes of determiningwho
is a refugee under Article 1A(2). The authoritative UNHCR Handbook on Procedures
and Criteria for Determining Refugee Status, for example, provides that ‘[i]n order to be
considered a refugee, a personmust showwell-founded fear of persecution for one
of the reasons stated’.94

143. Secondly, we have not addressed specifically the meaning to be given to
the terms ‘race’, ‘religion’, ‘nationality’, ‘membership of a particular social group’,
and ‘political opinion’ in Article 33(1) of the 1951Convention. For the reasons just
stated,we donot consider them to be of controlling importance. Also, themeaning
of these terms inArticle 33(1) will be identical to theirmeaning inArticle 1A(2). An
examination of themeaning ofArticle 1A(2) goes beyond the scope of thisOpinion.
For completeness, we note simply that themeaning of these terms for the purposes
of Article 1A(2) is addressed in the UNHCR Handbook on Procedures and Criteria for
Determining Refugee Status.95

7. Conclusions in respect of this subsection

144. In the light of the preceding analysis, the essential elements of the principle
of non-refoulementunderArticle 33(1) of the 1951Convention can be summarized as
follows:

93 ConclusionNo. 15 (XXX) 1979, para. (b). 94 Ibid., para. 66. 95 Ibid., paras. 66–86.
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(a) It binds Contracting States to the 1951 Convention and States Parties to
the1967Protocol, includingall subdivisionsandorgans thereof andother
persons or bodies exercising governmental authority.

(b) The responsibility of States party to these conventionswill also extend to:
(i) the conduct of an organ placed at the disposal of a State by another
State if the organ is acting in the exercise of elements of the govern-
mental authority of the State at whose disposal it is placed;

(ii) the conduct of a person or group of persons in fact acting on the in-
structions of, or under the direction or control of, the State;

(iii) theconductofapersonorgroupofpersons in fact exercisingelements
of the governmental authority in the absence or default of the offi-
cial authorities and in circumstances such as to call for the exercise
of those elements of authority; and

(iv) conduct which is not otherwise attributable to a State but which has
nonetheless been acknowledged and adopted by the State as its own.

(c) The responsibilityofStatesparty to these conventionswill alsobeengaged
in circumstances inwhich persons come under the effective control of the
State or are affected by those acting on behalf of the Statemore generally.

(d) It precludes any act of refoulement, of whatever form, including non-
admittance at the frontier, thatwouldhave the effect of exposing refugees
or asylum seekers to:
(i) a threat of persecution on account of race, religion, nationality,mem-
bership of a particular social group or political opinion;

(ii) a real risk of torture or cruel, inhuman or degrading treatment or
punishment; or

(iii) a threat to life, physical integrity or liberty.
(e) It requires a review of individual circumstances as a condition precedent

to any denial of protection.
(f) It is applicable to situations ofmass influx and temporary protection.
(g) It prohibits refoulement to any territorywhere the refugee or asylum seeker

would be at risk, including to a territory where the refugee or asylum
seekermay not be at risk directly but fromwhich theywould be in danger
of being subsequently removed to a territory where they would be at risk.

G. Article 33(2): the exceptions

145. Article 33(2) of the 1951 Convention provides:

The benefit of the present provision [prohibiting refoulement] may not,

however, be claimed by a refugee whom there are reasonable grounds for
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regarding as a danger to the security of the country in which he is, or who,

having been convicted by a final judgment of a particularly serious crime,

constitutes a danger to the community of that country.

1. General observations

(a) Relationship to Article 1F

146. First, although not cast in identical terms, there is an evident overlap between
the exceptions inArticle33(2) and the exclusion clausewhich formspart of the def-
inition of a refugee in Article 1F of the 1951 Convention. This provides:

The provisions of this Convention shall not apply to any personwith respect

to whom there are serious reasons for considering that:

(a) he has committed a crime against peace, a war crime, or a crime against

humanity, as defined in the international instruments drawn up tomake

provision in respect of such crimes;

(b) he has committed a serious non-political crime outside the country of

refuge prior to his admission to that country as a refugee;

(c) he has been guilty of acts contrary to the purposes and principles of the

United Nations.

147. In an important respect, Article 33(2) indicates a higher threshold than
Article 1F insofar as, for the purposes of the former provision, it must be estab-
lished that the refugee constitutes a danger to the security or to the community
of the country of refuge. The provision thus hinges on an appreciation of a future
threat from the person concerned rather than on the commission of some act in the
past. Thus, if the conduct of a refugee is insufficiently grave to exclude him or her
from theprotection of the1951Conventionby operation ofArticle1F, it is unlikely
to satisfy the higher threshold in Article 33(2).

148. Secondly, a comparisonofArticle33(2) andArticle1Fsuggests an important
element of the scope of Article 33(2) which is not otherwise readily apparent on the
face of the provision. Article 1F(b) provides that the Convention shall not apply to
any person with respect to whom there are serious reasons for considering that ‘he
has committed a serious non-political crime outside the country of refuge prior to his ad-
mission to that country as a refugee’.96 In contrast, Article 33(2) provides inter alia that
non-refoulement protection cannot be claimed by a refugee ‘who, having been con-
victedof aparticularly serious crime, constitutes adanger to the communityof [the]
country [in which he is]’. Whereas Article 1F(b) refers to crimes committed outside
the country of refuge prior to admission, Article 33(2) is silent on the question of where
andwhen the crime in questionmust have been committed.

96 Emphasis added.
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149. A common sense readingofArticle33(2) in the light ofArticle1F(b) requires
that it be construed so as to address circumstances not covered by Article 1F(b). Any
other approach would amount to treating the scope of the two provisions as being
very largely the sameandwould raise thequestionofwhyArticle33(2)was required
at all. In our view, therefore, construed in the context of the 1951 Convention as
a whole, Article 33(2) must be read as applying to a conviction for a particularly
serious crime committed in the country of refuge, or elsewhere, subsequent to admis-
sionasa refugee,which leads to the conclusion that the refugee inquestion is adanger
to the community of the country concerned.

150. This reading of Article 33(2) draws some support from the travaux
préparatoires of and commentaries on the Article. Grahl-Madsen, for example, notes
that in the original version of Article 33(2),

it was a condition for expulsion or refoulement that the refugee had been

‘lawfully convicted in that country’, that is to say in the country fromwhich

he is to be expelled or returned. The reference to ‘that country’ was, however,

deleted as a result of a Swedish proposal. The Swedish delegate explained

that his amendment had been intended ‘to cover such cases as, for example,

that of a Polish refugee who had been allowed to enter Sweden andwho, in

passing throughDenmark, had committed a crime in that country’.

It will be seen that this contingency is covered by the provision in Article

1F(b), according to which a personwho ‘has committed a serious

non-political crime outside the country of refuge prior to his admission to

that country as a refugee’, is not entitled to any of the benefits of the

Convention. On the other hand, there can be no doubt that the deletion of the

words ‘in that country’ is important in other respects. If the Polish refugee in

the Swedish delegate’s example already had been admitted to and resided in

Sweden, and thenwent on a visit to Denmark and committed a crime there,

the fact that the crimewas committed and a final judgment passed outside

Swedenwould not prevent the Swedish authorities from expelling the

refugee by virtue of Article 33(2).97

(b) The trend against exceptions to the prohibition of refoulement

151. The interpretation of Article 33(2) must also take account of other factors.
Particularly important is the trend, evident in other textual formulations of the
principle of non-refoulement and in practice more generally since 1951, against ex-
ceptions to the principle of non-refoulement. Thus, although both the Asian-African
Refugee Principles and the Declaration on Territorial Asylum allow exceptions for

97 Grahl-Madsen, Commentary on the Refugee Convention 1951, p. 237. See also Weis, The Refugee Con-
vention, 1951, p. 343.
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‘overriding reasons of national security or in order to safeguard the population’,
the Declaration imposes a constraint on refoulement in circumstances in which the
exceptions apply in the following terms:

Should a State decide in any case that exception to the principle [of

non-refoulement] stated in paragraph 1 of this article would be justified, it shall

consider the possibility of granting the person concerned, under such

conditions as it may deem appropriate, an opportunity, whether by way of

provisional asylum or otherwise, of going to another State.98

152. Thus, even in cases where a Statemay, for permitted reasons, expel or reject
anasylumseeker, itmust consider thepossibilityof sendinghimtoasafe thirdState
rather than to a State where he would be at risk.

153. Expressions of non-refoulement subsequent to the Declaration on Territo-
rial Asylum limit exceptions even further. Thus, although the OAU Refugee Con-
vention indicates various grounds excluding the application of the Convention in
general,99 non-refoulement is not subject to exception. Likewise,non-refoulement is not
subject to exception in either the American Convention on Human Rights or the
Cartagena Declaration.

154. Developments in the field of human rights law also exclude exceptions to
non-refoulement. Non-refoulement in a human rights context allows of no limitation
or derogation. The principle simply requires that States ‘must not expose individ-
uals to the danger of torture or cruel, inhuman or degrading treatment or pun-
ishment upon return to another country by way of their extradition, expulsion or
refoulement’.100

155. This trend against exceptions to non-refoulement outside the framework of
the 1951 Convention has been reflected in the approach of the Executive Com-
mittee. Thus, although Article 33(2) of the 1951 Convention might be invoked
to justify extradition following conviction for a serious crime elsewhere, Con-
clusion No. 17 (XXXI) 1980 makes it clear that ‘refugees should be protected
in regard to extradition to a country where they have well-founded reasons to
fear persecution’.101 Equally, although situations of mass influx might be said
to pose a danger to the security of the country of refuge, Conclusion No. 22
(XXXII) 1981 makes it clear that ‘[i]n all cases [of large-scale influx] the funda-
mental principle of non-refoulement – including non-rejection at the frontier –must
be scrupulously observed’.102 The Executive Committee has similarly affirmed the

98 Declaration on Territorial Asylum, Art. 3(3).
99 See Art. I(4)–(5) of the OAURefugee Convention.

100 As per General Comment No. 20 (1992) of the Human Rights Committee (HRI/HEN/1/Rev.1,
28 July 1994).

101 ConclusionNo. 17 (XXXI) 1980, at para. (c).
102 ConclusionNo. 22 (XXXII) 1981, at para. II(A)(2).
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application of non-refoulement in circumstances involving the irregular movement
of refugees and asylum seekers notwithstanding the destabilizing effects of such
movement.103

156. Guidelines for National Refugee Legislation adopted by a joint OAU/UNHCR
Working Group in December 1980 go further still. In respect of non-refoulement,
theseGuidelines provide simply:

No person shall be rejected at the frontier, returned or expelled, or subjected

to any othermeasures that would compel him to return to or remain in a

territory where his life, physical integrity or liberty would be threatened for

the reasonsmentioned in paragraph 1(a) and (b) of Section 1 [reflecting the

definitions of ‘refugee’ in both the 1951 Convention and the OAURefugee

Convention].104

No reference is made here to any permissible exceptions to non-refoulement.
157. In so far as these Guidelinesmay be regarded as an authoritative interpreta-

tion of the commitments of States under both the 1951 Convention and the OAU
Refugee Convention, they suggest that the trend against exceptions since 1951 re-
flects an evolution in the development of the law concerning non-refoulementmore
generally which would exclude any exceptions to non-refoulement. This would be
particularly so in circumstances in which the threat of persecution, or the threat
to life or freedom, involves a danger of torture or cruel, inhuman or degrading
treatment or punishment. It would also apply in circumstances inwhich the threat
would be of such severity that, even though it might not come within the scope
of torture or cruel, inhuman or degrading treatment or punishment, it might ei-
ther be regarded as being on a par with such treatment or would come within
the scope of other non-derogable human rights principles.105 Any other approach
would fetter non-refoulement under Article 33 of the 1951 Convention to the con-
ceptions of the drafters of the Convention a half-century ago and would leave the
principle significantly out of step with more recent developments in the law. This
would amount to a retrogressive approach to the construction of a principle that,
given its humanitarian character, would ordinarily warrant precisely the opposite
approach.

158. This notwithstanding, we are not ultimately persuaded that there is a suf-
ficiently clear consensus opposed to exceptions to non-refoulement to warrant read-
ing the 1951 Convention without them. There remains an evident appreciation

103 ConclusionNo. 58 (XL) 1989, at para. (f).
104 UNHCR,Guidelines for National Refugee Legislation, 9Dec. 1980, at section 6(2).
105 These would include, for example, the prohibitions on the arbitrary deprivation of life and on

slavery and servitude (see, e.g., ICCPR, Arts. 4(2), 6(1), and 8(1) and (2); ECHR, Arts. 2, 4(1), and
15(2); and ACHR, Arts. 4(1), 5(1), and 27(2)).
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amongst States,106 within UNHCR,107 and amongst commentators108 that there
maybe somecircumstancesofoverriding importance thatwould,within the frame-
work of that Convention, legitimately allow the removal or rejection of individual
refugees or asylum seekers.We are, therefore, of the view that the exceptions to the
prohibition of refoulement pursuant to Article 33(2) of the 1951 Convention subsist
butmust be read subject to very clear limitations.

(c) Limitations on the interpretation and application of the
exceptions in Article 33(2)

159. These limitations are as follows:

(i) The national security and public safety exceptions indicated in Article
33(2) constitute the only permissible exceptions to non-refoulement under
the 1951 Convention.

(ii) The application of these exceptions is subject to the caveat that they will
not apply in circumstances in which the threat constitutes, or may be re-
garded as being on a par with, a danger of torture or cruel, inhuman or
degrading treatment or punishment or would come within the scope of
other non-derogable human rights principles.

(iii) Given the humanitarian character of non-refoulement and the serious conse-
quences to a refugee or asylum seeker of being returned to a countrywhere

106 Areviewofmunicipalmeasures incorporatingnon-refoulement indicates a rangeof exceptions to
theprinciple often, thoughnot always, reflecting the formulation inArt.33(2) of the1951Con-
vention.While suchmeasures support the view that some exceptions to non-refoulement subsist
as a matter of custom, we have been hesitant for a number of reasons to rely on this practice as
evidence of the current state of customary international lawmore generally. First,much of this
legislation is dated. Secondly, to the extent that municipal measures depart from the terms of
applicable international instruments or other principles of international law they suggest that
theState concerned is inbreachof its international obligations.Thirdly,municipalmeasures in
this field exhibit little uniformity in approach. It is virtually impossible, therefore, to draw any
coherent guidance threads from suchpractice for purposes of customary international law. For
example,while someStates have enacted exceptions tonon-refoulement, verymanyotherswhich
have expressly incorporated theprinciplehavenotdone so.Otherspreclude expulsion toStates
where there would be a threat of persecution. Fourthly, to the extent that there may be a dif-
ference between State practice in themunicipal sphere and State practice in international fora
involving, for example, the adoption and interpretation of international instruments, we have
preferred the latter practice on the ground that this better reflects opinio juris.

107 See, e.g., UNHCR’s ‘Note on the Principle ofNon-Refoulement’, Nov. 1997, prepared in the con-
text of a Nov. 1997 European Union seminar on the implementation of the 1995 EU Resolu-
tion onminimum guarantees for asylum procedures. For the latter, see OJ 1996 C274/13. Ad-
dressing the issue of exceptions to non-refoulement, UNHCR notes that ‘[w]hile the principle of
non-refoulement is basic, it is recognised that there may be certain legitimate exceptions to the
principle’ (at section F).

108 Goodwin-Gill, for example, comments as follows: ‘non-refoulement is not an absolute princi-
ple. “National security” and “public order”, for example, have long been recognized as poten-
tial justifications for derogation.’ G. S. Goodwin-Gill, The Refugee in International Law (2nd edn,
Clarendon, Oxford, 1998), p. 139.
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he or she is indanger, the exceptions tonon-refoulementmust be interpreted
restrictively and applied with particular caution.109

(iv) The exceptions under Article 33(2) may only be applied in strict compli-
ance with due process of law. Compliance with due process is expressly
required by Article 32(2) of the 1951 Convention in respect of expulsion.
To the extent that refoulement would pose a potentially greater threat to a
refugeeor asylumseeker thanexpulsion,weareof theview that, at thevery
least, the due process safeguards applicable to expulsionmust be read into
theapplicationof theexceptions to refoulement.Thestrictobservanceofdue
process safeguards would also be required by general principles of human
rights law.

(v) In any case in which a State seeks to apply the exceptions to the principle
of non-refoulement, the State should first take all reasonable steps to secure
the admission of the individual concerned to a safe third country.

2. Specific observations

160. Turning to the terms of Article 33(2), three aspects require specific comment:
its scope of application ratione personae; the interpretation and applicationof thena-
tional security exception; and the interpretation and application of the danger to
the community exception.

(a) The scope of Article 33(2) ratione personae

161. In the earlier discussion of the scope of application of Article 33(1), the point
was made that the prohibition of refoulement pursuant to this provision protects
both refugees and asylum seekers irrespective of any formal determination of sta-
tus. In the absence of compelling reasons to the contrary, the personal scope ofArti-
cle 33(2) must be read as corresponding to that of the primary rule to which it is an
exception. The term ‘refugee’ in Article 33(2) therefore encompasses refugees and
asylum seekers irrespective of any formal determination of status.

(b) The interpretation and application of the national
security exception

162. Article 33(2) provides that the prohibition of refoulement cannot be claimed
by a refugee ‘whom there are reasonable grounds for regarding as a danger to the
security of the country in which he is’.

163. A number of elements of this exception require comment.

109 In this regard, we agree with the view expressed by UNHCR in its ‘Note on the Principle of
Non-Refoulement’ of Nov. 1997, referred to above, that, ‘in view of the serious consequences to a
refugeeofbeing returned toa countrywhereheor she is indangerofpersecution, theexception
provided for in Article 33(2) should be applied with the greatest caution. It is necessary to take
fully into account all the circumstances of the case and, where the refugee has been convicted
of a serious criminal offence, any mitigating factors and the possibilities of rehabilitation and
reintegration within society’ (at section F).



Scope and content of the principle 135

(i) The prospective nature of the danger

164. Simply as a matter of textual interpretation, the exception is clearly prospec-
tive in its application. In other words, it is concernedwith danger to the security of
the country in the future, not in the past.While past conductmay be relevant to an
assessment ofwhether there are reasonable grounds for regarding the refugee to be
a danger to the country in the future, thematerial consideration iswhether there is
a prospective danger to the security of the country.

(ii) The dangermust be to the country of refuge

165. Also evident on its face, the exception addresses circumstances in which there
is a prospect of danger to the security of the country of refuge. It does not address
circumstances inwhich there is a possibility of danger to the security of other coun-
tries or to the international community more generally. While there is nothing in
the 1951 Convention which limits a State from takingmeasures to control activity
within its territory or persons subject to its jurisdiction that may pose a danger to
the security of other States or of the international community, they cannot do so,
in the case of refugees or asylum seekers, by way of refoulement. The exceptions in
Article 33(2) evidently amount to a compromise between the danger to a refugee
from refoulement and the danger to the security of his or her country of refuge from
their conduct. A broadening of the scope of the exception to allow a country of
refuge to remove a refugee to a territory of risk on grounds of possible danger to
other countries or to the international community would, in our view, be incon-
sistent with the nature of this compromise and with the humanitarian and funda-
mental character of the prohibition of refoulement.

166. This assessment draws support from developments in the field of human
rights which preclude refoulement where this would expose the individual con-
cerned to the danger of torture or cruel, inhuman or degrading treatment or
punishment notwithstanding circumstances of public emergency and irrespective
of the conduct of the individual concerned.110

(iii) A State’s margin of appreciation and the seriousness of the risk

167. Article33(2) does not identify thekinds of acts thatwill trigger the application
of the national security exception. Nor does it indicate what will amount to suffi-
cient proof of a danger to the security of the country. This is an area inwhich States
generally possess amargin of appreciation.

168. This margin of appreciation is, however, limited in scope. In the first place,
theremust be ‘reasonable grounds’ for regarding a refugee as a danger to the secu-
rity of the country in which he is. The State concerned cannot, therefore, act either
arbitrarily or capriciously. The relevant authorities must specifically address the
question of whether there is a future risk; and their conclusion on themattermust
be supported by evidence.

110 See, e.g., Chahal v.United Kingdom (1997) 108 ILR 385, at paras. 74–81.
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169. Secondly, the fundamental character of the prohibition of refoulement,
and the humanitarian character of the 1951 Convention more generally, must
be taken as establishing a high threshold for the operation of exceptions to
the Convention. This is particularly so given the serious consequences for the
individual of refoulement. The danger to the security of the country in contempla-
tion in Article 33(2) must therefore be taken to be very serious danger rather than
danger of some lesser order.

170. This assessment draws support from the terms of Article 1Fwhich excludes
the application of the Convention where there are serious reasons for considering
that the person concerned has inter alia committed a crime against peace, a war
crime or a crime against humanity, a serious non-political crime, or acts contrary
to the purposes andprinciples of theUnitedNations. These are all acts of a particu-
larly grave nature. As the threshold of prospective danger in Article 33(2) is higher
than that in Article 1F, it would hardly be consistent with the scheme of the Con-
ventionmore generally to read the term ‘danger’ inArticle33(2) as referring to any-
thing less than very serious danger.

171. The same conclusion is confirmed by the travaux préparatoires of the Conven-
tion and the commentaries thereon. Thus, for example, Grahl-Madsen notes the
statementof theUnitedKingdomdelegate to thedrafting conference that ‘[a]mong
the greatmass of refugees itwas inevitable that somepersons should be tempted to
engage in activities on behalf of a foreign Power against the country of their asy-
lum’. Grahl-Madsen goes on to suggest:

If a person is engaged in activities aiming at facilitating the conquest of the

country where he is staying or a part of the country, by another State, he is

threatening the security of the former country. The same applies if he works

for the overthrow of the Government of his country of residence by force or

other illegal means (e.g. falsification of election results, coercion of voters,

etc.), or if he engages in activities which are directed against a foreign

Government, which as a result threaten the Government of the country of

residence with repercussions of a serious nature. Espionage, sabotage of

military installations and terrorist activities are among acts which

customarily are labelled as threats to national security.111

172. He also mentions acts ‘endangering directly or indirectly the constitution
(Government), the territorial integrity, the independence or the external peace of
the country concerned’.112

(iv) The assessment of risk requires consideration of individual circumstances

173. It has already been emphasized that a denial of protection in the absence of a
review of individual circumstances would be inconsistent with the prohibition of
refoulement. This view is supported by the language of Article 33 which refers to ‘a

111 Grahl-Madsen, Commentary on the Refugee Convention 1951, pp. 235–6. 112 Ibid.
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refugee’. It is also supported by the scheme and character of the principle of non-
refoulement which is essentially designed to protect each individual refugee or asy-
lumseeker from refoulement. The emphasis by theExecutiveCommittee on theneed
for a personal interview even in the case of manifestly unfounded or abusive appli-
cations further supports this view.

174. It is the danger posed by the individual in question thatmust be assessed. It
will not satisfy the requirement that there be ‘reasonable grounds’ for regarding
a refugee as a danger to the security of the country for such an assessment to be
reachedwithout consideration of his or her individual circumstances.

175. The requirement of individual assessment is also important from another
perspective. In the light of the limitations on the application of the exceptions in
Article 33(2) mentioned above, the State proposing to remove a refugee or asylum
seeker to his or her country of origin must give specific consideration to the na-
ture of the risk faced by the individual concerned. This is because exposure to some
forms of risk will preclude refoulement absolutely and without exception. This ap-
plies notably to circumstances in which there is a danger of torture or cruel, inhu-
manordegrading treatment orpunishment. Before a State can rely onan exception
in Article 33(2), it must therefore take all reasonable steps to satisfy itself that the
person concerned would not be exposed to such danger or some other comparable
danger as discussed above.

176. The requirement that there should be an individual assessment goes addi-
tionally to the point that there must be a real connection between the individual
in question, the prospective danger to the security of the country of refuge and the
significant alleviation of that danger consequent upon the refoulement of that indi-
vidual. If the removal of the individual would not achieve this end, the refoulement
would not be justifiable.

(v) The requirement of proportionality

177. Referring to the discussions in the drafting conference,Weis put thematter in
the following terms:

The principle of proportionality has to be observed, that is, in the words of

the UK representative at the Conference, whether the danger entailed to the

refugee by expulsion or return outweighs themenace to public security that

would arise if he were permitted to stay.113

178. The requirement of proportionality will necessitate that consideration be
given to factors such as:

(a) the seriousness of the danger posed to the security of the country;
(b) the likelihood of that danger being realized and its imminence;
(c) whether the danger to the security of the country would be eliminated or

significantly alleviated by the removal of the individual concerned;

113 Weis, The Refugee Convention, 1951, p. 342.
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(d) the nature and seriousness of the risk to the individual from refoulement;
(e) whether other avenues consistent with the prohibition of refoulement are

available and could be followed, whether in the country of refuge or by
the removal of the individual concerned to a safe third country.

179. It must be reiterated that a State will not be entitled to rely on the national
security exception if to do so would expose the individual concerned to a danger
of torture or cruel, inhuman or degrading treatment or punishment or a risk com-
ingwithin the scope of other non-derogable principles of human rights.Where the
exception does operate, its application must be subject to strict compliance with
principles of due process of law.

(c) The interpretation and application of the ‘danger to the
community’ exception

180. Article 33(2) provides that the prohibition of refoulement cannot be claimed by
a refugee ‘who, having been convicted by a final judgment of a particularly serious
crime, constitutes a danger to the community of that country’.

181. Many of the elements considered above in respect of the interpretation
of the national security exception will apply mutatis mutandis to the interpreta-
tion and application of the ‘danger to the community’ exception. It, too, is clearly
prospective in nature. While past conduct will be relevant to this assessment, the
material consideration will be whether there is a danger to the community in the
future.

182. Similarly, the danger posed must be to the community of the country of
refuge. This follows simply from the words of the clause. The issue is not whether
the refugee poses a threat to some community elsewhere. Such a threat may be
addressed through normal criminal or other procedures. It is only where the po-
tential danger is to the community of the country of refuge that the exception will
operate.

183. Other elements discussed above in respect of the national security excep-
tion that will also apply to the ‘danger to the community’ exception include the
requirement to consider individual circumstances and the requirement of propor-
tionality and the balancing of the interests of the State and the individual con-
cerned. Equally, while the assessment of the danger to the community allows the
State of refuge some margin of appreciation, there are limits to its discretion. In-
deed, these are more specific than in the case of the national security exception.
In particular, the operation of the danger to the community exception requires
that the refugee must have been (a) convicted by a final judgment, (b) of a partic-
ularly serious crime. Absent these factors, the issue of whether that person poses
a future risk to the community of the country concerned does not even arise for
consideration.

184. A number of elements specific to the exception require further comment.



Scope and content of the principle 139

(i) Relationship to Article 1F

185. The relationship between Article 33(2) and the exclusion clauses in Article 1F
has already been considered. It nevertheless bears repetition that the ‘danger to
the community’ exception can only apply to a conviction by a final judgment
in respect of a particularly serious crime committed in the country of refuge,
or elsewhere, subsequent to admission as a refugee. This flows from the scope of
Article 1F(b) of the Convention. The significant factor is that a State cannot rely on
the exception to justify refoulement in circumstances in which the refugee in ques-
tion had been convicted of a crime in his or her country of origin, or elsewhere, prior
to admission to the country of refuge as a refugee.

(ii) ‘Particularly serious crime’

186. The text of Article 33(2) makes it clear that it is only convictions for crimes
of a particularly serious nature that will comewithin the purview of the exception.
This double qualification – particularly and serious – is consistentwith the restrictive
scope of the exception and emphasizes that refoulementmay be contemplated pur-
suant to this provision only in the most exceptional of circumstances. Commen-
tators have suggested that the kinds of crimes that will come within the purview
of the exception will include crimes such as murder, rape, armed robbery, arson,
etc.114

187.However, the critical factorhere is not the crimes that comewithin the scope
of the clause but whether, in the light of the crime and conviction, the refugee con-
stitutes a danger to the community of the country concerned. The commission of,
and conviction for, a particularly serious crime therefore constitutes a threshold re-
quirement for the operation of the exception. Otherwise the question of whether
the person concerned constitutes a danger to the community will not arise for con-
sideration.

(iii) ‘Conviction by a final judgment’

188. The importance of the requirement of a conviction by a final judgment is
that the exception cannot be relied upon in the face of mere suspicion. Only a
convictionbasedona criminal standardofproofwill suffice. ‘Final judgment’must
be construed as meaning a judgment from which there remains no possibility of
appeal. It goes without saying that the procedure leading to the conviction must
have complied withminimum international standards.

189. In the light of this element, where a question of the application of the ex-
ception arises, the conduct of the proceedings leading to the underlying conviction
will also require consideration.

114 See, for example,Weis, The Refugee Convention, 1951, p. 342.
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(iv) ‘Danger to the community’

190. The essential condition of the ‘danger to the community’ exception is that
there must be a sound basis for the assessment that the refugee concerned con-
stitutes a danger to the community of the country of refuge. Two elements re-
quire comment: the meaning of the word ‘danger’ and the meaning of the word
‘community’.

191. Regarding the word ‘danger’, as with the national security exception, this
mustbe construed tomeanvery seriousdanger.This requirement isnotmet simply
by reason of the fact that the person concerned has been convicted of a particularly
serious crime. An additional assessment is called for whichwill hinge on an appre-
ciation of issues of fact such as the nature and circumstances of the particularly se-
rious crime forwhich the individualwas convicted,when the crime inquestionwas
committed, evidence of recidivism or likely recidivism, etc. Thus, it is unlikely that
a conviction for a crime committed in the distant past, where there may have been
important mitigatory circumstances, and where there is no evidence of recidivism
could justify recourse to the exception.

192.As to themeaningof theword ‘community’, it is evident that this is intended
as a reference to the safety and well-being of the population in general, in contrast
to the national security exception which is focused on the larger interests of the
State.Thisnotionof thesafetyandwell-beingof thepopulationappears inotherex-
pressions of the principle of non-refoulement subsequent to 1951. The Asian-African
Refugee Principles, for example, refer to ‘overriding reasons . . . safeguarding pop-
ulations’. TheDeclaration onTerritorial Asylum refers similarly to ‘overriding rea-
sons . . . in order to safeguard the population’.

III. The role and content of customary international law

A. The role of customary international law

193. Although theremay be some inclination to regard the 1951 Conven-
tion and the other relevant treaties as an exhaustive statement of the law relating to
thematters covered by them, it must be recalled that there remain some aspects of
relations between States on the subject of refugees and non-refoulement that are not
covered by such treaties.

194. For one thing, there are still somefifty States that are not parties to the1951
Convention and the 1967 Protocol. Such States are therefore not formally bound
by the Convention and, in particular, the provision relating to non-refoulement. Are
such States free, therefore, of any obligations relating to the treatment of refugees?
This question canonly be answered in thenegative. All Stateswill be boundby such
customary international legal obligations as exist in respect of refugees.
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195. There are other contexts in which the customary international law of non-
refoulement are relevant. Within even those States that are parties to the 1951 Con-
vention or other pertinent texts and have adopted the necessary legislation to
enable domestic effect to be given to the treaties, there may well be some need to
supplement the legislation by reference to the customary international law posi-
tion. A fortiori, the same is true when there is no legislation but when the national
courts are able to treat customary international law as part of the law of the land. In
short, the evolution of customary international law rules in the area is important
and must be acknowledged. Indeed, it may well be that the relevant rules amount
to jus cogensof a kind that no State practice andno treaty can set aside. That theprin-
ciple ofnon-refoulement amounts to a rule of jus cogenswas suggestedby theExecutive
Committee as early as 1982.115 Subsequent comments to this effect are to be found
in the CartagenaDeclaration of 1984 and in the views of the Swiss Government.116

B. The sources of the customary international law on non-refoulement:
the role of treaties

196. Having regard to the fact that it is from treaties – and the application
thereof – that the practice of States relevant to the determination of the content of
customary international law in this field is principally to be derived, there is a pre-
liminaryquestionthatmustbeansweredat theoutset. Is it acceptable touse treaties
and treaty practice as a source of customary international law? There is cogent au-
thority for an affirmative reply to this question.

1. General

197. It is well established that conventional principles can, and frequently do, ex-
ist side-by-side with customary principles of similar content. In theNicaragua case,
for example, the ICJ accepted that the prohibition on the threat or use of force in
Article2(4) of theUNCharter also applied as a principle of customary international
law. The fact that the customary principle was embodied in a multilateral conven-
tion did not mean that it ceased to exist as a principle of customary law, even as
regards States that were parties to the convention.117 This conclusion is consistent

115 Executive Committee, Conclusion No. 25 (XXXIII) 1982, at para. (b). In Conclusion No. 79
(XLVII) 1996, the Executive Committee emphasized that the principle of non-refoulement was
not subject to derogation.

116 The Cartagena Declaration on Refugees of 1984 concluded inter alia that the principle of non-
refoulement ‘is imperative in regard to refugees and in the present state of international law
shouldbe acknowledged andobserved as a rule of jus cogens’ (at section III, para.5). On the views
of the Swiss Government, see FFE/BBI, 1994 III, at pp. 1486–7.

117 Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United States of America),
Jurisdiction and Admissibility, Judgment, ICJ Reports 1984, p. 392, at para. 73, Merits, Judg-
ment, ICJ Reports 1986, p. 14, at paras. 174–9.
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with the Court’s earlier jurisprudence in the North Sea Continental Shelf cases in
which it had accepted that largely identical rules of customary law and treaty law
on the delimitation of the continental shelf could exist side-by-side.118

198. The existence of a conventional principle not only does not preclude the ex-
istence of a customary principle of similar content; it may influence the creation of
such a rule of custom. In the North Sea Continental Shelf cases, for example, the ICJ
examined the contention of Denmark and the Netherlands that a customary rule
may be generated by State practice in compliancewith a conventional rule. The ICJ
said:

The Courtmust now proceed to the last stage in the argument put forward on

behalf of Denmark and the Netherlands. This is to the effect that even if there

was at the date of the Geneva Convention [of 1958 on the Continental Shelf]

no rule of customary international law in favour of the equidistance

principle, and no such rule was crystallised in Article 6 of the Convention,

nevertheless such a rule has come into being since the Convention, partly

because of its own impact, partly on the basis of subsequent State practice –

and that this rule, being now a rule of customary international law binding

on all States, including therefore the Federal Republic, should be declared

applicable to the delimitation of the boundaries between the Parties’

respective continental shelf areas in the North Sea.

In so far as this contention is based on the view that Article 6 of the

Convention has had the influence, and has produced the effect described, it

clearly involves treating that Article as a norm-creating provision which has

constituted the foundation of, or has generated a rule which, while only

conventional or contractual in origin, has since passed into the general corpus

of international law, and is now accepted as such by the opinio juris, so as to

have become binding even for countries which have never, and do not,

become parties to the Convention. There is no doubt that this process is a

perfectly possible one and does from time to time occur: it constitutes indeed

one of the recognisedmethods by which new rules of customary

international lawmay be formed . . .119

199. While the Court went on to note that such a process should not lightly be
regarded as having occurred, the underlying principle that conventional rules can
be regarded ‘as reflecting, or as crystallising, received or at least emergent rules of
customary international law’ was not disputed.120 The same analysis is reflected in
the Court’s judgment in theNicaragua case.121

200. In theNorthSeaContinentalShelf case, theCourt identifiedthreeelements that
will be material to any determination of whether such a process of crystallization

118 North Sea Continental Shelf, Judgment, ICJ Reports 1969, p. 3, at paras. 64 and, 70–4.
119 Ibid., p. 3, at paras. 70 and 71. 120 Ibid., p. 3, at para. 63.
121 Merits, Judgment, ICJ Reports 1986, p. 14, at para. 183.
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has occurred. First, the conventional rule ‘should, at all events potentially, be of a
fundamentally norm-creating character such as could be regarded as forming the
basis of a general rule of law’.122 Secondly, ‘even without the passage of any con-
siderable period of time, a very widespread and representative participation in the
convention might suffice of itself, provided it included that of States whose inter-
estswere specially affected’.123 Thirdly,withinwhateverperiodhaspassed since the
first expression of the conventional rule,

State practice, including that of States whose interests are specially affected,

should have been both extensive and virtually uniform in the sense of the

provision invoked – and shouldmoreover have occurred in such a way as to

show a general recognition that a rule of law or legal obligation is involved.124

(a) Fundamentally norm-creating character

201.Theconventional expressionsof theprincipleofnon-refoulement in instruments
such as the 1951Convention, theOAURefugee Convention, the American Conven-
tion on Human Rights, and the Torture Convention are of a norm-creating char-
acter, as opposed to the mere expression of contractual obligations, and have been
widely accepted as such. This view has been expressed in the context of refugees,
for example, in successive Conclusions of the Executive Committee. For example,
in Conclusion No. 6 (XXVIII) 1977, the Executive Committee observed that ‘the
fundamental humanitarian principle of non-refoulement has found expression in
various international instruments adopted at the universal and regional levels and
is generally accepted by States’.

202. In Conclusion No. 17 (XXXI) 1980, the Executive Committee ‘[r]eaffirmed
the fundamental character of the generally recognizedprinciple ofnon-refoulement’.
Thepointwas expressedmore forcefully still inConclusionNo.25 (XXXIII)1982 in
which theExecutiveCommittee ‘[r]eaffirmed the importanceof thebasicprinciples

122 North Sea Continental Shelf, Judgment, ICJ Reports 1969, p. 3, at para. 72.
123 Ibid., p. 3, at para. 73.
124 Ibid., p.3, at para.74. This element embodies the twin requirements for the creation of custom

independently of any conventional rule, namely, a settled practice by States and opinio juris or
belief that the practice in question is rendered obligatory by the existence of a rule of law re-
quiring it. See further the judgment of the Court at para. 77. In the Nicaragua case, the Court
added to its earlier analysis as follows:

It is not to be expected that in the practice of States the application of the [rule] in
question should have been perfect . . . The Court does not consider that, for a rule to be
established as customary, the corresponding practicemust be in absolutely rigorous
conformity with the rule. In order to deduce the existence of customary rules, the Court
deems it sufficient that the conduct of States should, in general, be consistent with such
rules, and that instances of State conduct inconsistent with a given rule should
generally have been treated as breaches of that rule, not as indications of the recognition
of a new rule.

SeeMerits, Judgment, ICJ Reports 1986, p. 14, at para. 186.
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of international protection and in particular the principle of non-refoulementwhich
was progressively acquiring the character of a peremptory rule of international
law’. Similar statements are to be found in more recent Conclusions of the Exec-
utive Committee.125

203. In addition to the normative character of the principle of non-refoulement
in various treaties, the principle is also reflected in a number of important non-
binding international texts either expressed in normative terms or affirming the
normative character of the principle. A particularly important example is the
Declaration on Territorial Asylum adopted by the UNGA unanimously on 14
December 1967. Other instruments of a similar character include the Asian-
African Refugee Principles, the Cartagena Declaration, and various expressions of
the principle by the Council of Europe.126

204. The interpretation of the prohibition of torture or cruel, inhuman or de-
grading treatment or punishment contained in Article 3 of the European Conven-
tiononHumanRights,Article7of the ICCPR, andArticle5of theBanjulCharter127

as includinganessentialnon-refoulement component further confirmsthenormative
and fundamental character of the principle, particularly as the relevant textsmake
no explicit reference to non-refoulement.

205. Thematter was addressed in some detail by the European Court of Human
Rights in the Soering case in the context of extradition in the following terms:

Article 3 [of the European Convention onHuman Rights] makes no provision

for exceptions and no derogation from it is permissible . . . This absolute

prohibition of torture and of inhuman or degrading treatment or

punishment under the terms of the Convention shows that Article 3

enshrines one of the fundamental values of the democratic societies making

up the Council of Europe. It is also to be found in similar terms in other

international instruments such as the 1966 International Covenant on Civil

and Political Rights and the 1969American Convention onHuman Rights

and is generally recognised as an internationally accepted standard.

The question remains whether the extradition of a fugitive to another

State where he would be subjected or be likely to be subjected to torture or to

inhuman or degrading treatment or punishment would itself engage the

responsibility of a Contracting State under Article 3. That the abhorrence of

torture has such implications is recognised in Article 3 of the United Nations

Convention Against Torture and Other Cruel, Inhuman or Degrading

125 See, e.g., Conclusion No. 79 (XLVII) 1996, at para. (j), and Conclusion No. 81 (XLVIII) 1997, at
para. (i).

126 See, e.g., Recommendation No. R (1984) 1 of 25 Jan. 1984 on the ‘Protection of Persons Satis-
fying the Criteria in the Geneva Convention Who are Not Formally Recognised as Refugees’,
adopted by the Committee of Ministers of the Council of Europe, which ‘[considers] that the
principle ofnon-refoulementhas been recognised as a general principle applicable to all persons’.

127 1981BanjulCharter orAfricanCharter onHumanandPeoples’ Rights,21 ILM (1982)58 (here-
inafter ‘Banjul Charter’).
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Treatment or Punishment, which provides that ‘no State Party shall . . .

extradite a personwhere there are substantial grounds for believing that he

would be in danger of being subjected to torture’. The fact that a specialised

treaty should spell out in detail a specific obligation attaching to the

prohibition of torture does notmean that an essentially similar obligation is

not already inherent in the general terms of Article 3 of the European

Convention. It would hardly be compatible with the underlying values of

the Convention, that ‘common heritage of political traditions, ideals,

freedoms and the rule of law’ to which the Preamble refers, were a

Contracting State knowingly to surrender a fugitive to another State where

there were substantial grounds for believing that he would be in danger of

being subjected to torture, however heinous the crime allegedly committed.

Extradition in such circumstances, while not explicitly referred to in the

brief and general wording of Article 3, would plainly be contrary to the

spirit and intendment [sic] of the Article, and in the Court’s view, this

inherent obligation not to extradite also extends to cases in which the

fugitive would be faced in the receiving State by a real risk of exposure to

inhuman or degrading treatment or punishment proscribed by that

Article.128

206. This reasoning has subsequently been adopted by the European Court of
Human Rights in cases concerning expulsion and refoulement.129 This was recently
expressed in the judgment of the Court on admissibility of 7March 2000 in T.I. v.
United Kingdom in the following terms:

It is . . . well-established in [the Court’s] case-law that the fundamentally

important prohibition against torture and inhuman and degrading

treatment under Article 3, read in conjunction with Article 1 of the

Convention to ‘secure to everyone within their jurisdiction the rights and

freedoms defined in [the] Convention’, imposes an obligation on Contracting

States not to expel a person to a country where substantial grounds have been

shown for believing that he would face a real risk of being subjected to

treatment contrary to Article 3 (see, amongst other authorities, the Ahmed v.

Austria judgment of 17December 1996,Reports 1996-VI, p. 2206, §§ 39–40).130

207. The approach of the European Court has paralleled that of the Human
Rights Committee in respect of the interpretation of Article 7 of the ICCPR. Thus,
in General Comment No. 20 (1992) on the interpretation of Article 7 of the ICCPR
prohibiting torture or cruel or inhuman or degrading treatment or punishment,
the Human Rights Committee stated inter alia as follows:

128 Soering v.United Kingdom, 98 ILR 270, at para. 88.
129 See, e.g., Cruz Varas v. Sweden, 108 ILR 283, at para. 69; Vilvarajah v.United Kingdom, 108 ILR 321,

at paras. 102–3; and Chahal v.United Kingdom, 108 ILR 385, at paras. 73–4 and 79–81.
130 T.I. v. United Kingdom, Application No. 43844/98, Decision as to Admissibility, 7March 2000,

[2000] INLR 211 at 228.
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2. The aim of the provisions of article 7 of the International Covenant on

Civil and Political Rights is to protect both the dignity and the physical and

mental integrity of the individual. It is the duty of the State party to afford

everyone protection through legislative and othermeasures asmay be

necessary against the acts prohibited by article 7, whether inflicted by people

acting in their official capacity, outside their official capacity or in a private

capacity . . .

3. The text of article 7 allows of no limitation. The Committee also

reaffirms that, even in situations of public emergency such as those referred

to in article 4 of the Covenant, no derogation from the provision of article 7 is

allowed and its provisionsmust remain in force. The Committee likewise

observes that no justification or extenuating circumstancesmay be invoked

to excuse a violation of article 7 for any reasons, including those based on an

order from a superior officer or public authority.
. . .

8. The Committee notes that it is not sufficient for the implementation of

article 7 to prohibit such treatment or punishment or tomake it a crime.

States parties should inform the Committee of the legislative, administrative,

judicial and othermeasures they take to prevent and punish acts of torture

and cruel, inhuman and degrading treatment in any territory under their

jurisdiction.

9. In the view of the Committee, States parties must not expose individuals

to the danger of torture or cruel, inhuman or degrading treatment or

punishment upon return to another country by way of their extradition,

expulsion or refoulement. States parties should indicate in their reports what

measures they have adopted to that end.131

208. The same analysis is also evident in decisions of the African Commission on
Human and Peoples’ Rights (‘African Commission onHuman Rights’) established
under the Banjul Charter.132

(b) Widespread and representative State support, including those
whose interests are specially affected

209. Turning to the requirement that there should be widespread and representa-
tive participation in the conventions said to embody the putative customary rule,
including the participation of States whose interests are specially affected, the ex-
tent of State participation in the 1951 Convention, the 1967 Protocol, the Torture

131 HumanRights Committee, General CommentNo. 20 (1992), HRI/HEN/1/Rev.1, 28 July 1994.
132 See, e.g., Communication No. 97/1993, John K. Modise v. Botswana, cited in E. A. Ankumah,

The African Commission onHuman and Peoples’ Rights: Practice and Procedures (Martinus Nijhoff, The
Hague, 1996). The Commission found that the deportation ofModise constituted cruel, inhu-
man, ordegrading treatment. [Editorial note: The case, decided at theCommission’s28th ses-
sion on 23Oct.–6Nov. 2000, is available at http://www1.umn.edu/humanrts/africa/comcases/
97-93c.html. See in particular, para. 91.]
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Convention, the ICCPR, and other conventionswhich embody the principle of non-
refoulement indicates near universal acceptance of the principle. So, for example, as
Annex 2.1 hereto reflects, of 189 members of the UN, 135 are party to the 1951
Convention, 134 are party to the 1967 Protocol (140 being party to one or both
of these instruments), 121 are party to the Torture Convention, and 146 are party
to the ICCPR.133 When other instruments – such as the European Convention on
HumanRights, theOAURefugeeConvention, theAmericanConventiononHuman
Rights, and the Banjul Charter – are taken into account, 170 of the 189members
of the UN, or around 90 per cent of the membership, are party to one or more
conventions which include non-refoulement as an essential component. Of the nine-
teen UNmembers that are not party to any of these agreements, seven were mem-
bers of the UN on 14 December 1967 when the Declaration on Territorial Asylum
was unanimously adopted by the General Assembly. Particularly in the absence of
any indication of opposition to the principle of non-refoulement as reflected in the
Declaration, theymaybe taken tohave consented to theprinciple.Of the remaining
twelve UN members – Bhutan, Brunei Darussalam, Kiribati, the Federated States
of Micronesia, Nauru, Oman, Palau, Saint Kitts and Nevis, Saint Lucia, the United
ArabEmirates, andVanuatu– there isno suggestion fromanyof themofopposition
to the principle.

210. As these figures indicate, participation in some or other conventional ar-
rangement embodying non-refoulement is more than simply ‘widespread and rep-
resentative’. It is near universal, including by States whose interests are specially
affected.

(c) Consistent practice and general recognition of the rule

211. Turning to the question of consistent practice and general recognition of the
rule, the ICJ, in the Nicaragua case, looked for evidence of State practice and opinio
juris in State participation in treaties embodying the rule, in other instances in
which States had expressed recognition of the rule and in thework of international
bodies.

212. The near universal participation by States in one ormore treaty regimes em-
bodying as an essential element the principle of non-refoulement has already been
noted. Following the methodology of the ICJ, support for the existence of a rule
of custom of similar content can be deduced from such practice. Also important
is the wide recognition of the principle in instruments such as the Declaration
on Territorial Asylum, the Asian-African Refugee Principles and the Cartagena

133 Note, these figures do not include the participation of non-members of the UN in various of
these conventions, notably Switzerland,which is a party to the1951Convention, the1967Pro-
tocol, the ECHR, the ICCPR, and the Torture Convention, and theHoly See, which is a party to
the1951Convention and1967Protocol. [Editorial note: By1Feb.2003,141 Stateswere party
to the1951Convention,139wereparty to the1967Protocol,132wereparty to theTortureCon-
vention, and 149were party to the ICCPR.]
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Declaration. Although non-binding in character, the State practice and opinio juris
which these instruments reflect support the existence of a customary principle of
non-refoulement.

213. To this practicemayalsobe added thewidespreadpractice byStates of either
expressly incorporating treaties embodying non-refoulement into their internal legal
order or enactingmore specific legislation reflecting the principle directly. Around
eighty States have either enacted specific legislation on non-refoulement or have ex-
pressly incorporated the 1951Convention or 1967 Protocol into their internal law.
As Annex 2.2 below illustrates, this figure increases to some 125 States when ac-
count is taken ofmunicipalmeasures giving effect to other treaties embodying the
principle. Thewidespread incorporation of this principle into the internal legal or-
der of States can be taken as evidence of State practice and opinio juris in support of
a customary principle of non-refoulement.

214. Of particular importance under this heading also are the Conclusions of the
ExecutiveCommittee.Aspreviouslynoted, theExecutiveCommittee is abodycom-
posed of the representatives of States having ‘a demonstrated interest in, and devo-
tion to, the solutionof the refugeeproblem’.Adopting the languageof the ICJ in its
North Sea Continental Shelf judgment, the Executive Committee is thus composed of
representatives of States ‘whose interests are specially affected’ by issues concern-
ing refugees. With amembership of fifty-seven States having a declared interest in
the area, Conclusions of the Executive Committee can, in our view, be taken as ex-
pressions of opinion which are broadly representative of the views of the interna-
tional community. This is particularly the case as participation in meetings of the
Executive Committee is not limited to, and typically exceeds, itsmembership. The
specialist knowledge of the Committee and the fact that its decisions are taken by
consensus add further weight to its Conclusions.

215. As far back as 1977, the Executive Committee commented upon the funda-
mental humanitarian character of the principle of non-refoulement and its general
acceptance by States.134 This has been reaffirmed subsequently.135 The importance
of the principle has been emphasized recently in Conclusions Nos. 79 (XLVII) 1996
and 81 (XVVIII) 1997 in substantially the same terms as follows:

The Executive Committee,

. . .

Reaffirms the fundamental importance of the principle of non-refoulement,

which prohibits expulsion and return of refugees, in anymanner whatsoever,

to the frontiers of territories where their life or freedomwould be threatened

on account of their race, religion, nationality, membership of a particular

social group or political opinion, whether or not they have formally been

granted refugee status, or of persons in respect of whom there are substantial

grounds for believing that they would be in danger of being subjected to

134 ConclusionNo. 6 (XXVIII) 1977.
135 ConclusionNo. 25 (XXXIII) 1982. See also ConclusionNo. 17 (XXXI) 1980.
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torture, as set forth in the 1984 Convention against Torture and Other Cruel,

Inhuman or Degrading Treatment or Punishment.136

(d) Conclusions in respect of this subsection

216. The view has been expressed, for example in the Encyclopaedia of Public Inter-
national Law, that ‘the principle of non-refoulement of refugees is now widely recog-
nised as a general principle of international law’.137 In the light of the factorsmen-
tioned above, and in view also of the evident lack of expressed objection by any
State to the normative character of the principle of non-refoulement, we consider
that non-refoulement must be regarded as a principle of customary international
law.

C. The content of the principle of non-refoulement in customary
international law

217. We turn now to examine the content of the principle of non-
refoulement in customary international law. For these purposes, it will be appropri-
ate to distinguish between the customary principle as it has developed in the two
distinct contexts of refugees and of human rightsmore generally.

1. In the context of refugees

218. The content of the customary principle of non-refoulement in a refugee context
corresponds largely to that set out above concerning the interpretation of Article
33 of the 1951Convention. There is no need to revisit this analysis for present pur-
poses.The reasoning in theprecedingpart and, inparticular, the references toother
international texts supporting that reasoning, will apply mutatis mutandis to the
present part. It will suffice therefore simply to identify the main elements of the
customary international lawprinciple of non-refoulement in a refugee context. These
are as follows:

(a) The principle binds all States, including all subdivisions and organs
thereof and other persons exercising governmental authority andwill en-
gage the responsibility of States in circumstances inwhich the conduct in
question is attributable to the State wherever this occurs.

(b) It precludes any act of refoulement, of whatever form, including non-
admittance at the frontier, thatwouldhave the effect of exposinga refugee
or asylum seeker to:

136 ConclusionNo. 79 (XLVII) 1996, at para. (j); ConclusionNo. 81 (XLVIII) 1997, at para. (i).
137 Encyclopaedia of Public International Law (Max Planck Institute for Comparative Public Law and

International Law, under the direction of Rudolf Bernhardt, North-Holland Publishing Co.,
Amsterdam, New York, 1985), vol. 8, p. 456.
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(i) a threat of persecution;
(ii) a real risk of torture or cruel, inhuman or degrading treatment or
punishment; or

(iii) a threat to life, physical integrity, or liberty.
(c) It prohibits refoulement to any territorywhere the refugee or asylum seeker

would be at risk, including to a territory where the refugee or asylum
seeker may not be at risk directly but from which they would be in dan-
ger of being subsequently removed to a territory where they would be at
risk.

(d) It is subject to exceptiononlyongroundsof overriding reasonsofnational
security and public safety, but it is not subject to exception in circum-
stances in which the risk of persecution equates to or may be regarded as
being on a par with a danger of torture or cruel, inhuman or degrading
treatment or punishment or would come within the scope of other non-
derogable customary principles of human rights.

(e) In circumstances in which the exceptions apply, they are to be construed
restrictively and with caution and subject to strict compliance with prin-
ciples of due process of law and the requirement that all reasonable steps
must first be taken to secure the admission of the individual concerned to
a safe third country.

219. Reduced to its essentials, the content of the customary principle of non-
refoulement in a refugee contextmay be expressed as follows:

1. No person seeking asylum may be rejected, returned, or expelled in any
manner whatever where this would compel him or her to remain in or to
return to a territory where he or she may face a threat of persecution or
to life, physical integrity, or liberty. Save as provided in paragraph 2, this
principle allows of no limitation or exception.

2. Overriding reasons of national security or public safetywill permit a State
to derogate from the principle expressed in paragraph 1 in circumstances
in which the threat does not equate to and would not be regarded as
being on a par with a danger of torture or cruel, inhuman or degrading
treatment or punishment and would not come within the scope of other
non-derogable customary principles of human rights. The application of
these exceptions is conditional on strict compliance with due process of
law and the requirement that all reasonable steps must first be taken to
secure the admission of the individual concerned to a safe third country.

2. In the context of human rights more generally

220. As with the scope and content of the customary principle of non-refoulement in
a refugee context, the parameters of the principle in the context of human rights must
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also reflect the crystallization of State practice and opinio juris. The central objec-
tive of the exercise is to identify those elements which can be said to reflect a broad
consensus across the international community.

221. The content of the principle of non-refoulement in a human rights context is
relatively easily identified as the principle is in large measure an implied deriva-
tion from the commonly formulated prohibition of torture or cruel, inhuman or
degrading treatment or punishment. Nevertheless, three elementsmust be distin-
guished:

(a) the scope of the customary prohibition of torture or cruel, inhumanor de-
grading treatment or punishment;

(b) non-refoulement as a fundamental component of the customary prohibi-
tion of torture or cruel, inhuman or degrading treatment or punishment;
and

(c) the content of non-refoulement as a component of the customary prohibi-
tion of torture or cruel, inhuman or degrading treatment or punishment.

(a) The scope of the customary prohibition of torture and cruel,
inhuman or degrading treatment or punishment

222. There is consensus that the prohibition of torture constitutes a rule of cus-
tomary international law.138 Indeed, it is widely suggested that the prohibition of

138 See, e.g., on this issue the Memorandum for the United States Submitted to the Court of Ap-
peals for theSecondCircuit inFilartiga v.PenaIrala (1980)21 ILM585, atpp.595–601. [Editorial
note: The case is reported atUSCourt ofAppeals (2ndCircuit),630F.2d876 (1980).]Under the
heading ‘Freedom from torture is among the fundamental human rights protected by interna-
tional law’, the United States noted inter alia:

Everymultilateral treaty dealing generally with civil and political human rights
proscribes torture . . . We do not suggest that every prohibition of these treaties states a
binding rule of customary international law.Where reservations have been attached by
a significant number of nations to specific provisions or where disagreement with
provisions is cited as the ground for a nation’s refusal to become a party, the
near-unanimity required for the adoption of a rule of customary international lawmay
be lacking. No such disagreement has been expressed about the provisions forbidding
torture . . . International custom also evidences a universal condemnation of torture.
While some nations still practice torture, it appears that no State asserts a right to
torture its nationals. Rather, nations accused of torture unanimously deny the
accusation andmake no attempt to justify its use.

Seepp.595–8.TheUSCourtofAppeals in this caseaddressed thematter in the following terms:

[A]lthough there is no universal agreement as to the precise extent of the ‘human rights
and fundamental freedoms’ guaranteed to all by the [UN] Charter, there is at present no
dissent from the view that the guarantees include, at a bareminimum, the right to be
free from torture. This prohibition has become part of customary international law as
evidenced and defined by the Universal Declaration of Human Rights.

See (1980) 79 ILR 169, at p. 176.
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torture even constitutes a principle of jus cogens.139 The question, for present pur-
poses, is the scope of the customary prohibition concerning acts of this kind. Is
it limited to the most egregious of such acts which come within the definition
of torture or does it extend more broadly to acts amounting to cruel, inhuman
or degrading treatment or punishment? The broader formulation reflects the lan-
guage of Article 7 of the ICCPR, Article 3 of the European Convention on Human
Rights, Article 5 of the Banjul Charter, and Article 5(2) of the American Conven-
tion onHumanRights, aswell as of other instruments for the protection of human
rights. Amore restrictive analysis is suggested by the scope of the Torture Conven-
tion which, for the purposes of the Convention’s enforcement machinery, distin-
guishes torture fromother cruel, inhumanordegrading treatment orpunishment.

223. In our view, the evidence points overwhelmingly to a broad formulation of
the prohibition as including torture or cruel, inhuman or degrading treatment or
punishment. With the exception of the Torture Convention, these elements all ap-
pear in human rights instruments of both a binding and a non-binding nature as
features of a single prohibition.140 Support for the customary status of the broader
formulation is also evident from other sources, including:

� Article5of theUniversalDeclarationofHumanRights,141whichprovides
that ‘[n]o one shall be subjected to torture or to cruel, inhuman or degrad-
ing treatment or punishment’;

139 See, e.g., Human Rights Committee, General Comment No. 24 (52) (1994), CCPR/C/21/
Rev.1/Add.6, 2 Nov. 1994, at para. 10. See also, L. Hannikainen, Peremptory Norms (Jus Cogens)
in International Law: Historical Development, Criteria, Present Status (Finnish Lawyers’ Publishing
Co., Helsinki, 1988), ch. 10, section G; Y. Dinstein, ‘The Right to Life, Physical Integrity, and
Liberty’, in International Bill of Rights: The Covenant on Civil and Political Rights (ed. L. Henkin,
Columbia University Press, New York, 1981), at p. 122.

140 The distinction in the Torture Convention between torture, on the one hand, and cruel, inhu-
man or degrading treatment or punishment, on the other, is explained by the intention of the
drafters, at the instance of the former Soviet Union and others, to limit the enforcement ma-
chinery of the Convention to the most severe acts only. For a discussion of the drafting pro-
cess in respect of this element, see A. Boulesbaa, The UNConvention on Torture and the Prospects for
Enforcement (Martinus Nijhoff, The Hague, 1999), pp. 4–8. The distinction for purposes of the
Conventionmachinery notwithstanding, Art. 16(1) of the Convention affirms that ‘[e]ach State
Party shall undertake to prevent in any territory under its jurisdiction other acts of cruel, inhu-
man or degrading treatment or punishment which do not amount to torture’.

141 General Assembly Resolution 217 (III), International Bill of Human Rights, 10 Dec. 1948, at
Part A. Although not a binding instrument (being a resolution of the UNGA), the Universal
Declaration is widely regarded as reflecting customary international law, an appreciation im-
plicitly endorsed by the ICJ in the TehranHostages Case (United States Diplomatic and Consular Staff
in Tehran), ICJ Reports 1980, p. 3, at para. 91. See also Meron, Human Rights and Humanitarian
Norms as Customary Law (1989), at pp. 82–4 (in particular at note 9), which refers to various UN
and other commentaries endorsing the customary status of the Universal Declaration. The US
Restatement of theForeignRelations Lawof theUnited States (‘USRestatement’) addresses thematter in
the following terms: ‘Practice accepted as building customary human rights law includes: vir-
tually universal adherence to theUnitedNations Charter and its human rights provisions, and
virtually universal and frequently reiterated acceptance of theUniversalDeclarationofHuman
Rights, even if only in principle.’ Restatement of the Law Third (1987), § 701, Reporters’ Notes 2,
at p. 154.
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� the Declaration on the Protection of All Persons from Being Subjected to
Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment, adopted by consensus by the UNGA in 1975, which, noting that
‘[t]orture constitutes anaggravatedanddeliberate formof cruel, inhuman
or degrading treatment or punishment’, condemns such acts as ‘a denial
of the purposes of the Charter of the United Nations and as a violation of
thehuman rights and fundamental freedomsproclaimed in theUniversal
Declaration of Human Rights’;142

� Article3of theEuropeanConventiononHumanRightsprovides that ‘[n]o
one shall be subjected to torture or to inhumanor degrading treatment or
punishment’;

� Article 7 of the ICCPR provides inter alia that ‘[n]o one shall be subjected
to torture or to cruel, inhuman or degrading treatment or punishment’;

� Article 5(2) of the American Convention on Human Rights provides inter
alia that ‘[n]o one shall be subjected to torture or to cruel, inhuman, or
degrading punishment or treatment’;

� Article 5 of the Banjul Charter provides inter alia that ‘[a]ll forms of ex-
ploitation and degradation of man, particularly slavery, slave trade, tor-
ture or cruel, inhuman or degrading punishment and treatment, shall be
prohibited’.

224. As these provisions show, torture or cruel, inhuman or degrading treat-
ment or punishment are commonly regarded as components of a single prohibi-
tion. While tribunals have in some cases distinguished the various components by
reference to the intensity of the suffering inflicted,143 in no case has there been any
suggestion that there is a difference between the legal status of these components.
Indeed, addressing Article 7 of the ICCPR, the Human Rights Committee has in-
dicated expressly that it does not ‘consider it necessary to draw up a list of pro-
hibited acts or to establish sharp distinctions between the different kinds of punishment or
treatment; the distinctions depend on the nature, purpose and severity of the treat-
ment applied’.144

225. The customary status of both the prohibition of torture and of cruel, inhu-
man or degrading treatment or punishment is also clear. TheHumanRights Com-
mittee, for example, explicitly affirmed the customary status of both components
in itsGeneralCommentNo.24 (52) (1994) in the context of its reviewofpermissible
reservations under the ICCPR. Thus, indicating that provisions of the ICCPR ‘that
represent customary international law (and a fortiori when they have the character

142 UNGA Resolution 3452 (XXX), Declaration on the Protection of All Persons from Being Sub-
jected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 9 Dec.
1975, at Arts. 1 and 2.

143 See, e.g., the Judgment of the European Court of Human Rights in Ireland v. United Kingdom
(1978), Series A, No. 25, at para. 167.

144 HumanRights Committee, General CommentNo. 20 (1992), HRI/GEN/1/Rev.1, 28 July 1994,
at para. 4 (emphasis added).
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of peremptory norms)may not be the subject of reservations’, the Committeewent
on to note that ‘[a]ccordingly, a State may not reserve the right to engage in slav-
ery, to torture, [or] to subject persons to cruel, inhuman or degrading treatment or
punishment’.145 The distinct reference to torture and to cruel, inhuman or degrad-
ing treatment or punishment leaves no doubt that the Committee considered that
both components are prohibited by customary international law.

226. The customary status of the prohibition of cruel, inhuman or degrading
treatment or punishment, independently of the prohibition of torture, is also affirmed in
UNGAResolution 39/118 of 14December 1984 onHuman Rights in the Adminis-
tration of Justice. Referring inter alia to Article 5 of the Universal Declaration, and
noting the need to promote respect for the principles embodied in theDeclaration,
the UNGA reaffirmed inter alia ‘the existing prohibition under international law of every
form of cruel, inhuman or degrading treatment or punishment’.146 The reference
here to the existing prohibition under international law of cruel, inhuman or de-
grading treatment or punishment explicitly affirms the appreciation of UNmem-
bers that this prohibition is part of the existing corpus of customary international
law.

227. The customary status of the prohibition of torture and of cruel, inhuman
or degrading treatment or punishment is also addressed in other authoritative
commentaries.147More commonly, theprohibitionof cruel, inhumanordegrading
treatment or punishment is simply addressed as part of the broader prohibition of
torture or cruel, inhuman or degrading treatment or punishment with no doubt
being raised about its customary status.

228. An examination of this issue by reference to the criteria relevant to the de-
termination of rules of customary international law also supports the conclusion
that the prohibition of cruel, inhuman or degrading treatment or punishment
constitutes a principle of customary international law. Thus, in the instruments
just mentioned, the prohibition of cruel, inhuman or degrading treatment or
punishment is, like the prohibition of torture, evidently treated as having a fun-
damentally norm creating character. Over 150 States are party to one or more
binding international instruments prohibiting such acts. Support for the princi-
ple in its conventional form is thus virtually uniform. Nor is there any evident
dissent from the principle. While there are some instances of State practice in-
consistent with the principle, such practice appears to be regarded as a breach
of the law rather than as an indication of the emergence of a rule of different
content.148

145 Human Rights Committee, General Comment No. 24 (52) (1994), CCPR/C/21/Rev.1/Add.6,
2Nov. 1994, at para. 8.

146 UNGA Resolution 39/118, ‘Human Rights in the Administration of Justice’, 14 Dec. 1984, at
para. 1 (emphasis added).

147 See, e.g., the US Restatement, at § 702(d) and Reporters’ Notes 5, at pp. 169–70.
148 See on this point theMemorandum of the USGovernment in the Filartiga case, above n. 138.
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229. As all of this shows, the evidence in favour of a broad formulation of the pro-
hibition under discussion to include torture and other cruel, inhuman or degrad-
ing treatment or punishment is overwhelming.We have no hesitation therefore in
concluding that the scope of the relevant principle under customary international
law is broadly formulated to include a prohibition of torture as well as of other
cruel, inhuman or degrading treatment or punishment.

(b) Non-refoulement as a fundamental component of the customary
prohibition of torture and cruel, inhuman or degrading
treatment or punishment

230. As regards parties to theTorture Convention, Article 3 of that Convention pro-
hibits refoulement where there are substantial grounds for believing that a person
would be in danger of being subjected to torture. At present, as a matter of con-
ventional law, this binds over 120 States. The express stipulation of this obligation
attests to its central importance within the scheme of the prohibition of torture.

231. Thismatterwas commented uponby the EuropeanCourt ofHumanRights
in the Soering case in 1989 in terms which have a more general relevance.149 As was
there made plain, the Court was of the view that extradition of a person to a State
where there was a real risk of exposure to torture or inhuman or degrading treat-
ment or punishment was precluded by the prohibition of torture or inhuman or
degrading treatment or punishment in Article 3 of the European Convention on
Human Rights.

232. The reasoning of the Court in this case has subsequently been applied to
other forms of expulsion or return in cases in which there is a risk of torture or
inhumanordegrading treatment or punishment. Thematterwas, for example, ad-
dressed in1997 inChahalv.UnitedKingdom, a case involving thedeportation to India
of a Sikh separatist ongrounds that ‘his continuedpresence in theUnitedKingdom
was unconducive to the public good for reasons of national security, including the
fight against terrorism’.150 In the course of its analysis leading to the conclusion
that there had been a violation of Article 3 of the European Convention onHuman
Rights, the Court addressed the issue of expulsion in the following terms:

74. . . . [I]t is well established in the case-law of the Court that expulsion by

a Contracting Statemay give rise to an issue under Article 3, and hence

engage the responsibility of that State under the Convention, where

substantial grounds have been shown for believing that the person in

question, if expelled, would face a real risk of being subjected to treatment

contrary to Article 3 in the receiving country. In these circumstances, Article 3

implies the obligation not to expel the person in question to that country. . . .

149 Soering, Judgment, para. 88, quoted above at para. 205.
150 Chahal v.UnitedKingdom,108 ILR385, at para.75. See alsoAhmed v.Austria, (1997)24EHRR278,

at paras. 39–40.
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75. The Court notes that the deportation against the first applicant was

made on the ground that his continued presence in the United Kingdomwas

unconducive to the public good for reasons of national security, including the

fight against terrorism . . .
. . .

79. Article 3 enshrines one of themost fundamental values of democratic

society. The Court is well aware of the immense difficulties faced by States in

modern times in protecting their communities from terrorist violence.

However, even in these circumstances, the Convention prohibits in absolute

terms torture or inhuman or degrading treatment or punishment,

irrespective of the victim’s conduct. Unlikemost of the substantive clauses of

the Convention and of Protocols Nos. 1 and 4, Article 3makes no provision

for exceptions and no derogation from it is permissible under Article 15 even

in the event of a public emergency threatening the life of the nation.

80. The prohibition provided by Article 3 against ill-treatment is equally

absolute in expulsion cases. Thus, whenever substantial grounds have been

shown for believing that an individual would face a real risk of being

subjected to treatment contrary to Article 3 if removed to another State, the

responsibility of the Contracting State to safeguard him or her against such

treatment is engaged in the event of expulsion. In these circumstances, the

activities of the individual in question, however undesirable or dangerous,

cannot be amaterial consideration. The protection afforded by Article 3 is

thus wider than that provided by Articles 32 and 33 of the United Nations

1951 Convention on the Status of Refugees.

81. Paragraph 88 of the Court’s above-mentioned Soering judgment, which

concerned extradition to the United States, clearly and forcefully expresses

the above view. It should not be inferred from the Court’s remarks

concerning the risk of undermining the foundations of extradition, as set out

in paragraph 89 of the same judgment, that there is any room for balancing

the risk of ill-treatment against the reasons for expulsion in determining

whether a State’s responsibility under Article 3 is engaged.151

233. As this makes plain, the expulsion or return of a person to a country where
there are substantial grounds forbelieving that theywould face a real riskof torture
or inhuman or degrading treatment or punishment comes within the purview of
the prohibition of such acts. This applies equally to the expulsion or return of a

151 Chahal, at paras. 74–5 and 79–81 (footnotes omitted). This analysis has been applied more
recently in circumstances concerning the expulsion or refoulement of asylum seekers in T.I. v.
United Kingdom, a case in which the applicant, a Sri Lankan national, claimed that there were
substantial grounds for believing that, if removed from the United Kingdom to Germany as
was proposed, he would be returned from there to Sri Lanka where he faced a real risk of treat-
ment contrary to Art. 3 of the European Convention on Human Rights (T.I. v. United Kingdom,
ApplicationNo. 43844/98, Decision as toAdmissibility, 7March 2000, [2000] INLR 211 at 228;
see above para. 206).
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person to a country from which they may subsequently be expelled or returned to
a third country where they would face a real risk of such treatment.

234. The conclusions of the European Court on this matter are echoed by the
Human Rights Committee in General Comment No. 20 (1992) on the interpreta-
tion and application of Article 7 of the ICCPR.152 The compatibility of expulsion
and extradition with the terms of Article 7 of the ICCPR has arisen for considera-
tion by the Committee in a number of cases.153While these have largely turned on
an appreciation of whether particular criminal penalties, or the likelihood of par-
ticular criminal penalties being imposed, raise questions concerning the applica-
tion of Article 7, the Committee has in each case affirmed that expulsion in circum-
stances inwhich there is a real risk of a violation of Article 7 in another jurisdiction
comeswithin the purview of that Article. In Chitat Ng v. Canada, for example, a case
concerning the extradition of the author of the communication fromCanada to the
United States on capital chargeswhere he faced the possibility of the death penalty,
the Committee observed as follows:

14.1 . . . [W]hat is at issue is not whetherMrNg’s rights have been or are

likely to be violated by the United States, which is not a State party to the

Optional Protocol, but whether by extraditingMrNg to the United States,

Canada exposed him to a real risk of a violation of his rights under the

Covenant . . .

14.2 If a State party extradites a personwithin its jurisdiction in such

circumstances, and if, as a result, there is a real risk that his or her rights

under the Covenant will be violated in another jurisdiction, the State party

itself may be in violation of the Covenant.

. . .

16.1 In determiningwhether, in a particular case, the imposition of capital

punishment constitutes a violation of article 7, the Committee will have

regard to the relevant personal factors regarding the author, the specific

conditions of detention on death row andwhether the proposedmethod of

execution is particularly abhorrent . . .

16.4 In the instant case and on the basis of the information before it, the

Committee concludes that execution by gas asphyxiation, should the death

penalty be imposed on the author, would notmeet the test of ‘least possible

physical andmental suffering’, and constitutes cruel and inhuman

treatment, in violation of article 7 of the Covenant. Accordingly, Canada,

which could reasonably foresee thatMrNg, if sentenced to death, would

be executed in a way that amounts to a violation of article 7, failed to

comply with its obligations under the Covenant, by extraditingMrNg

152 HumanRights Committee, General CommentNo. 20 (1992), HRI/HEN/1/Rev.1, 28 July 1994,
extract quoted at para. 207 above.

153 E.g., CommunicationNo. 469/1991, Chitat Ng v. Canada; CommunicationNo. 539/1993, Cox v.
Canada; and CommunicationNo. 706/1996,G.T. v. Australia.



158 Non-refoulement (Article 33)

without having sought and received assurances that he would not be

executed.154

235. It follows that a prohibition on expulsion or return in circumstances in
which there is a real risk of torture or cruel, inhuman or degrading treatment or
punishment is inherent in the prohibition of such acts.

236. The conclusions of the Human Rights Committee and the European Court
ofHumanRights on thismatter aredirectly relevant to some150Statesparty toone
or both of the relevant conventions.While thematter has not so far been addressed
directly in the context of the interpretation and application of either Article 5(2)
of the American Convention on Human Rights or Article 5 of the Banjul Charter,
there is no reason to believe that the organs responsible for interpreting these in-
struments will adopt a different approach. Indeed, the African Commission on
Human and Peoples’ Rights has signalled its endorsement of the underlying prin-
ciple inCommunicationNo.97/93,Modise v.Botswana, concluding inter alia that the
deportation of the applicant to no-man’s land between Botswana and South Africa
constituted cruel, inhuman or degrading treatment.155

237. In the lightof thepreceding, it is evident that theprinciple ofnon-refoulement
is a fundamental component of the prohibition of torture, etc. in Article 7 of the
ICCPR, Article 3 of the European Convention on Human Rights and, by implica-
tion, in other conventional expressions of the prohibition. As was shown in the
preceding subsection, the prohibition of torture or cruel, inhuman or degrading
treatment or punishment is a principle of customary international law. It follows
that non-refoulement is a fundamental component of the customary prohibition of
torture or cruel, inhuman or degrading treatment or punishment.

(c) The content of non-refoulement as a component of the customary
prohibition of torture and cruel, inhuman or degrading
treatment or punishment

238. Apart from the express prohibition of refoulement in Article 3 of the Torture
Convention, the principle of non-refoulement in a human rights context is an implied
component of the prohibition of torture or cruel, inhumanor degrading treatment
or punishment. The content of the principle is therefore very largely to be deduced
from the jurisprudence and commentaries noted in the preceding sections of this
part. As the relevantmaterial has already been set out in somedetail, thematter can
be addressed briefly.

(i) The subject to be protected

239. As in the case of the principle in a refugee context, the focus of non-
refoulement in a human rights context is on the individual. This flows from the

154 Communication No. 469/1991, Chitat Ng v. Canada, Views of the Human Rights Committee of
5Nov. 1993.

155 CommunicationNo. 97/1993,Modise v. Botswana, above n. 132.
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essential character of the underlying prohibition which addresses the protection
of individuals. The point is made explicitly by the Human Rights Committee in
General Comment No. 20 (1992), namely: ‘[t]he aim of the provisions of article 7
of the International Covenant on Civil and Political Rights is to protect the dignity
and the physical andmental integrity of the individual.’156

240. In contrast to theprinciple in a refugee contextwhich is focusedon refugees
and asylum seekers, non-refoulement in a human rights context is not predicated on
any given status of the individual at risk. This follows from the formulation of the
underlying prohibition of torture or cruel, inhuman or degrading treatment or
punishmentwhich is aimed at protecting ‘the dignity and the physical andmental
integrity of the individual’ regardless of either status or conduct.The issueof status
emerges most clearly from the formulation of Article 3 of the Torture Convention
which provides simply that no State ‘shall expel, return (“refouler”) or extradite a
person . . .’. The issue of conduct was addressed expressly by the European Court of
Human Rights in Chahal v.United Kingdom.157

(ii) The prohibited act

241. As in the case of the principle in a refugee context, it is evident that it is the
effect of the measure of expulsion rather than its form that is material. The object
of the principle is to ensure that States do not ‘expose individuals to the danger of
torture or cruel, inhuman or degrading treatment or punishment upon return to
another country by way of extradition, expulsion or refoulement’.158 Any measure
which has the effect of putting an individual at risk by removing them from a place
of safety to a place of threat will thus comewithin the purview of the principle.

(iii) The territorial dimension of non-refoulement

242. The territorial dimension of non-refoulement in a human rights context simi-
larly mirrors that in respect of refugees. Quite apart from the scope of application
ratione loci of treaties such as the European Convention on Human Rights, the
ICCPR, and the American Convention on Human Rights,159 general principles of

156 HumanRights Committee, General CommentNo. 20 (1992), HRI/HEN/1/Rev.1, 28 July 1994,
at para. 2 (emphasis added).

157 See extract at para. 232 above.
158 HumanRights Committee, General CommentNo. 20 (1992), HRI/HEN/1/Rev.1, 28 July 1994,

at para. 9.
159 Art. 1 of the ECHR provides: ‘The High Contracting Parties shall secure to everyone within their

jurisdiction the rights and freedoms defined in Section I of this Convention’ (emphasis added).
This language is mirrored in Art. 1(1) of the ACHR, which provides inter alia that ‘[t]he States
Parties to this Convention undertake to respect the rights and freedoms recognized herein and
to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and
freedoms’ (emphasis added). As already noted, the European Court of Human Rights has in-
terpreted the concept of ‘jurisdiction’ to include acts which produce effects outside national
boundaries and acts by which the State exercises effective control outside its national territory
(see, for example, Loizidou, above n. 65, at para. 66). In respect of the ICCPR, Art. 2(1) provides
inter alia that ‘[e]ach State Party to the present Covenant undertakes to respect and to ensure to
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international law dictate that the responsibility of a State will be engaged in cir-
cumstances inwhich acts or omissions are attributable to that Statewherever these
may occur. The relevant issue is not whether the act or omission occurs within the
territory of the State, or even whether it is undertaken (or not, as the case may be)
by a State official, but whether it can be said to have been carried out (or not) by
or on behalf of the State or was subsequently adopted by the State. Similarly, an
individual will come within the jurisdiction of a State in circumstances in which
they comeunder the effective control of, or are affected by those acting onbehalf of,
that Statewherever this occurs. Theprinciple ofnon-refoulementwill therefore apply
in circumstances in which the act in question would be attributable to the State
whether this occurs, or would occur, within the territory of the State or elsewhere.

243. As regards the place to which the individual at risk is sent or in which he or
she remains, it is plain from the analysis of the European Court of Human Rights
in T.I. v. United Kingdom that the essential question is whether, in consequence of
the removal of an individual, there are substantial grounds for believing that they
would face a real risk of being subjected to torture or inhuman or degrading treat-
ment or punishment.160 The principle of non-refoulement thus precludes not only
the removal of an individual to a country where they may be at risk directly but
also removal to a country fromwhich theymay be subsequently removed to a third
countrywhere theywould face a real risk of torture or cruel, inhumanor degrading
treatment or punishment.

(iv) The nature of the risk

244. The principal point of distinction between non-refoulement in a refugee con-
text and in the context of human rights arises in respect of the nature of the risk.
Whereas non-refoulement in a refugee context is predicated on a threat of persecu-
tion, the essential element of non-refoulement in a human rights context is a risk of
torture or cruel, inhuman or degrading treatment or punishment. This element
flows explicitly from the formulation of the underlying prohibition. While this
amounts to a clear distinction between non-refoulement in a refugee context and in
the context of human rights more generally, in practice the distinction is likely to
bemore apparent than real given the potential overlap of the two types of risk.

all individualswithin its territory and subject to its jurisdiction the rights recognized in the present
Covenant’ (emphasis added). Art. 1 of the Optional Protocol to the ICCPR provides, in respect
of individual petitions to the Human Rights Committee, that ‘[a] State Party to the Covenant
that becomes aparty to thepresent Protocol recognizes the competence of theCommittee to re-
ceive and consider communications from individuals subject to its jurisdiction’ (emphasis added).
As already noted, the Human Rights Committee has construed the concept of ‘jurisdiction’ to
include circumstances involving ‘violations of rightsunder theCovenantwhich its agents com-
mit upon the territory of another State, whether with the acquiescence of the Government of
the State or in opposition to it’ (see CommunicationNo. 52/1972, López Burgos v.Uruguay, above
n. 64, at para. 65, quoting para. 12.3).

160 See para. 206 above.
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(v) The threshold of the harm threatened

245. As regards the threshold of the threat of torture or cruel, inhuman or de-
grading treatment or punishment, although the approach of the Human Rights
Committee, the European Court ofHumanRights, and under the Torture Conven-
tion is not identical, there is broad similarity between them. Thus, General Com-
mentNo.20 (1992) of theHumanRights Committee provides that States ‘must not
expose individuals to the danger of torture or cruel, inhuman or degrading treatment
or punishment’.161 This formulation has subsequently been recast in cases such as
ChitatNg v.Canada to provide that Statesmust not expose individuals ‘to a real risk’
of a violation of their rights under the ICCPR.162

246. This ‘real risk’ formulation corresponds, at least in part, to the approach
adopted by the European Court of Human Rights. Thus, in Soering, Chahal, T.I. v.
UnitedKingdom andothers, theCourt variously formulated the test in termsof a ‘real
risk of exposure to’, or ‘a real risk of being subjected to’, torture, etc.163 This formu-
lationwas, however, supplemented inChahal and T.I. by a further element drawing
on the formulation in Article 3(1) of the Torture Convention.164 The threshold
under the European Convention on Human Rights thus now appears to be one
of ‘where substantial grounds have been shown for believing that [the individual]
would face a real risk of being subjected to’ torture, etc.

247. The European Convention on Human Rights test thus appears more elab-
orate than that adopted under either the ICCPR or the Torture Convention. In
practical terms, however, it is not clear whether the differences in the various for-
mulations will be material, particularly as the Human Rights Committee, the Eu-
ropean Court of Human Rights, and the Committee Against Torture (established
under the Torture Convention)165 have all indicated in one form or another that,
whenever an issue of refoulement arises, the circumstances surrounding the casewill
be subjected to rigorous scrutiny.166 TheCommittee Against Torture, in particular,
has elaborated a detailed framework for the scrutiny of such claims.167

161 HumanRights Committee, General CommentNo. 20 (1992), HRI/HEN/1/Rev.1, 28 July 1994,
at para. 9 (emphasis added).

162 Chitat Ng v. Canada, at para. 14.1, as quoted in para. 234 above.
163 Soering, at para. 88; Chahal, at paras. 74 and 80; T.I. v.United Kingdom, at p. 228.
164 Art. 3(1) of the Torture Convention provides: ‘No State Party shall expel, return (“refouler”) or

extradite a person to another Statewhere there are substantial grounds for believing that hewould be in
danger of being subjected to torture’ (emphasis added).

165 The Committee is established under Art. 17 of the Torture Convention for purposes of review-
ing inter alia communications from individuals alleging torture or, in the context of Art. 3, a
risk of torture. See further Art. 22 of the Convention.

166 See, e.g.,T.I. v.UnitedKingdom, ApplicationNo.43844/98, Decision as toAdmissibility,7March
2000, [2000] INLR 211, extract at para. 206 above; Chitat Ng v. Canada, para. 234 above, at
para. 16.1.

167 See, in particular, General Comment No. 1 (1997), 21 Nov. 1997, of the Committee
Against Torture, on the implementation of Art. 3 of the Convention in the context of Art.
22. Also Communication No. 13/1993, Mutombo v. Switzerland, Report of 27 April 1994
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248. Although it would go too far to suggest that customary international law
has absorbed the scrutiny procedures adopted by bodies such as theHumanRights
Committee, the European Court of Human Rights, and the Committee Against
Torture, the general uniformity of principle underlying these approaches estab-
lishes procedural and other guidelines that may usefully be taken into account by
tribunals in situations in which customary international lawmust be applied.

249. In the light of the above, the risk threshold in respect of non-refoulement in
a human rights context may best be described as circumstances in which substantial
grounds can be shown for believing that the individual would face a real risk of being subjected
to torture or cruel, inhuman or degrading treatment or punishment. This reflects the fullest
formulation of the threshold articulated in international practice.

(vi) Exceptions

250. In contrast to the position regarding refugees, the question of exceptions to
non-refoulement in a human rights context is straightforward. No exceptions what-
ever are permitted. This follows both from the uniform approach to the principle
in its conventional formand from the unambiguous affirmation of the point by the
Human Rights Committee and the European Court of Human Rights.168 There is
nothing to suggest that the principle in its customary form would differ from the
principle in its conventional form.

(d) Conclusions in respect of this subsection

251. On the basis of the preceding analysis, the salient elements of the customary
international law of non-refoulement in a human rights context are as follows:

(a) Non-refoulement is a fundamental component of the customary interna-
tional law prohibition of torture or cruel, inhuman or degrading treat-
ment or punishment.

(b) It is focused on individuals, regardless of either status or conduct, in re-
spect of whom substantial grounds can be shown for believing that they

(CAT/C/12/D/13/1993); Communication No. 15/1994, Khan v. Canada, Report of 15Nov. 1994;
Communication No. 39/1996, Paez v. Sweden, Report of 28 April 1997 (CAT/C/18/D/39/1996);
CommunicationNo. 28/1995, E.A. v. Switzerland, Report of 10Nov. 1997; CommunicationNo.
65/1997, I.A.O. v. Sweden, Report of 6May 1998; Communication No. 94/1997, K.N. v. Switzer-
land, Report of 19May 1998; Communication No. 90/1997, A.L.N. v. Switzerland, Report of 19
May 1998; Communication No. 88/1997, Korban v. Sweden, Report of 16Nov. 1998; Communi-
cation No. 83/1997, G.R.B. v. Sweden, Report of 15May 1998; Communication No. 112/1998,
H.D. v. Switzerland, Report of 30 April 1999; Communication No. 103/1998, S.M.R. andM.M.R.
v. Sweden, Report of 5May 1999; Communication No. 106/1998, N.P. v. Australia, Report of 6
May 1999; CommunicationNo. 120/1998, Elmi v. Australia, Report of 14May 1999.

168 See, e.g., Arts. 4(2) and 5(1), ICCPR, General Comment No. 20 (1992) and General Com-
ment No. 24 (52)(1994); Art. 15(2) and 17 of the European Convention on Human Rights
and Chahal v. United Kingdom, at para. 79; Art. 27 of the American Convention on Human
Rights; and Art. 2(2) of the Torture Convention. The Banjul Charter makes no provision for
derogations.
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would face a real risk of being subjected to torture or cruel, inhuman or
degrading treatment or punishment.

(c) It precludes anymeasure, regardless of form, whichwould have the effect
of putting an individual at risk by removing them fromaplace of safety to
a place of threat.

(d) It precludes all such measures taken by or on behalf of a State, whether
the measures are taken within the territory of that State or elsewhere, in
circumstances in which the measures are or would be attributable to the
State.

(e) It precludes the expulsion, return, or other transfer of an individual both
to a territorywhere theymaybe at riskdirectly or to a territory fromwhich
they may be subsequently removed to a third territory where they would
be at risk.

(f) It is not subject to exception or limitation for any reasonwhatever.

252. In short, the scope and content of the customary principle of non-refoulement
in the context of human rightsmay be expressed as follows.
Noperson shall be rejected, returned, or expelled in anymannerwhateverwhere

thiswould compelhimorher to remain inor return to a territorywhere substantial
grounds can be shown for believing that he or she would face a real risk of being
subjected to tortureor cruel, inhumanordegradingtreatmentorpunishment.This
principle allows of no limitation or exception.

3. Non-refoulement at customary law

253. On the basis of the expressions of non-refoulement identified in the preceding
subsections, the essential content of the principle of non-refoulement at customary
lawmay be stated as follows:

(a) No person shall be rejected, returned, or expelled in any manner what-
ever where this would compel him or her to remain in or return to a terri-
tory where substantial grounds can be shown for believing that he or she
would face a real risk of being subjected to torture or cruel, inhuman or
degrading treatment or punishment. This principle allows of no limita-
tion or exception.

(b) In circumstances which do not come within the scope of paragraph 1, no
person seeking asylummay be rejected, returned, or expelled in anyman-
nerwhateverwhere thiswouldcompelhimorher to remain inor to return
to a territory where he or she may face a threat of persecution or a threat
to life, physical integrity, or liberty. Save as provided in paragraph 3, this
principle allows of no limitation or exception.

(c) Overriding reasons of national security or public safetywill permit a State
to derogate from the principle expressed in paragraph 2 in circumstances
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inwhich the threat of persecution does not equate to andwould not be re-
garded as being on a parwith a danger of torture or cruel, inhuman or de-
gradingtreatmentorpunishmentandwouldnot comewithin thescopeof
other non-derogable customary principles of human rights. The applica-
tion of these exceptions is conditional on the strict compliance with prin-
ciples of due process of law and the requirement that all reasonable steps
must first be taken to secure the admission of the individual concerned to
a safe third country.

Annex 2.1 Status of ratifications of key international
instruments which include a non-refoulement
component

Note 1: UN membership is stated as of 18 December 2000; ratification of the 1951
Convention and 1967 Protocol as of 15 February 2001; of the ECHR, ICCPR and
CAT as of 7May 2001; of the ARC and ACHR as of 4 June 2000; and of the Banjul
Charter as of 1 January 2000.

Note2: The ‘DeclarationonTerritorialAsylum’ (GARes.2132 (XXII) of14December
1967) was adopted unanimously at the 1,631st plenary meeting of the UNGA on
the report of the Sixth Committee. All Stateswhichweremembers of theUN at the
timemay therefore be said to have supported the principles expressed therein.

[Editorial note: Since the preparation of this Legal Opinion in June 2001 several
States have acceded to the instruments referred to in this table. As of 1 Feb. 2003,
the following accessions should be noted: 1951 Convention and 1967 Protocol, Belarus
(23Aug.2001),Moldova (31 Jan.2002), andUkraine (10 June2002 and4April2002
respectively), with Saint Kitts and Nevis acceding to the 1951 Convention alone
(1 Feb. 2002); ICCPR, Djibouti (5 Nov. 2002), Eritrea (22 Jan. 2002), Andorra
(signed 5Aug. 2002), andNauru (signed 12Nov. 2001); Torture Convention, Djibouti
(5 Nov. 2002), Equatorial Guinea (8 Oct. 2002), Holy See (26 June 2002), Ireland
(11 April 2002), Lesotho (12Nov. 2001), Mongolia (24 Jan. 2002), Nigeria (28 June
2001), Saint Vincent and the Grenadines (1 Aug. 2001), Andorra (signed 5 Aug.
2002), Madagascar (signed 1 Oct. 2001), Nauru (signed 12 Nov. 2001), and San
Marino (signed 18 Sept. 2002); European Convention on Human Rights, Armenia
(26April2002), Azerbaijan (15April2002), Bosnia andHerzegovina (12 July2002).
In addition, Switzerland joined the United Nations on 10 Sept. 2002, and Timor-
Leste on 27 Sept. 2002, bringing the number of UN member States to 191. Total
ratifications were as follows: 1951Convention 141; 1967 Protocol 139; ICCPR 149;
CAT 132.]
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Abbreviations

1951 Convention Geneva Convention Relating to the Status of Refugees, 1951
1967 Protocol Protocol to the 1951 Convention Relating to the Status of

Refugees, 1967
ECHR European Convention for the Protection of Human Rights

and Fundamental Freedoms, 1950
ICCPR International Covenant on Civil and Political Rights, 1966
ARC OAUConvention Governing the Specific Aspects of Refugee

Problems in Africa, 1969
ACHR American Convention onHuman Rights, 1969
Banjul African Charter onHuman and Peoples’ Rights, 1981
CAT Convention Against Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment, 1984

1951 1967 Other
State UNmember Convention Protocol ICCPR CAT conventions

Afghanistan 19-Nov-46 24-Jan-83a 01-Apr-87
Albania 14-Dec-55 18-Aug-92a 18-Aug-92a 04-Oct-91a 11-May-94a ECHR 1996
Algeria 08-Oct-62 21-Feb-63c 08-Nov-67a 12-Sep-89 12-Sep-89∗ Banjul 1987,

ARC 1974
Andorra 28-Jul-93 ECHR 1996
Angola 01-Dec-76 23-Jun-81a 23-Jun-81a 10-Jan-92a Banjul 1990,

ARC 1981
Antigua and 11-Nov-81 07-Sep-95a 07-Sep-95a 19-Jul-93a

Barbuda
Argentina 24-Oct-45 15-Nov-61a 06-Dec-67a 08-Aug-86 24-Sep-86∗ ACHR 1984
Armenia 02-Mar-92 06-Jul-93a 06-Jul-93a 23-Jun-93a 13-Sep-93 s: ECHR 2001
Australia 01-Nov-45 22-Jan-54a 13-Dec-73a 13-Aug-80 08-Aug-89∗

Austria 14-Dec-55 01-Nov-54 05-Sep-73a 10-Sep-78 29-Jul-87∗ ECHR 1958
Azerbaijan 09-Mar-92 12-Feb-93a 12-Feb-93a 13-Aug-92a 16-Aug-96a s: ECHR 2001
Bahamas 18-Sep-73 15-Sep-93a 15-Sep-93a

Bahrain 21-Sep-71 06-Mar-98a

Bangladesh 17-Sep-74 06-Sep-00a 05-Oct-98a

Barbados 09-Dec-66 05-Jan-73a ACHR 1982
Belarus 24-Oct-45 12-Nov-73 13-Mar-87
Belgium 27-Dec-45 22-Jul-53 08-Apr-69a 21-Apr-83 25-Jun-99∗ ECHR 1955
Belize 25-Sep-81 27-Jun-90a 27-Jun-90a 10-Jun-96a 17-Mar-86a

Benin 20-Sep-60 04-Apr-62c 06-Jul-70a 12-Mar-92a 12-Mar-92a Banjul 1986
ARC 1973

Bhutan 21-Sep 71
Bolivia 14-Nov-45 09-Feb-82a 09-Feb-82a 12-Aug-82a 12-Apr-99 ACHR 1979
Bosnia and 22-May-92 01-Sep-93c 01-Sep-93c 01-Sep-93c 01-Sep-93a

Herzegovina
Botswana 17-Oct-66 06-Jan-69a 06-Jan-69a 08-Sep-00 08-Sep-00 Banjul 1986

ARC 1995
Brazil 24-Oct-45 16-Nov-60 07-Apr-72a 24-Jan-92a 28-Sep-89 ACHR 1992
Brunei 21-Sep-84
Darussalam

Bulgaria 14-Dec-55 12-May-93a 12-May-93a 21-Sep-70 16-Dec-86∗ ECHR 1992

(Cont.)
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1951 1967 Other
State UNmember Convention Protocol ICCPR CAT conventions

Burkina Faso 20-Sep-60 18-Jun-80a 18-Jun-80a 04-Jan-99a 04-Jan-99a Banjul 1984
ARC 1974

Burundi 18-Sep-62 19-Jul-63a 15-Mar-71a 09-May-90a 18-Feb-93a Banjul 1989
ARC 1975

Cambodia 14-Dec-55 15-Oct-92a 15-Oct-92a 26-May-92a 15-Oct-92a

Cameroon 20-Sep-60 23-Oct-61c 19-Sep-67a 27-Jun-84a 19-Dec-86a Banjul 1989
ARC 1985

Canada 09-Nov-45 04-Jun-69a 04-Jun-69a 19-May-76a 24-Jun-87∗

Cape Verde 16-Sep-75 09-Jul-87a 06-Aug-93a 04-Jun-92a Banjul 1987
ARC 1989

Central African 20-Sep-60 04-Sep-62c 30-Aug-67a 08-May-81a Banjul 1986
Republic ARC 1970

Chad 20-Sep-60 19-Aug-81a 19-Aug-81a 09-Jun-95a 09-Jun-95a Banjul 1986
ARC 1981

Chile 24-Oct-45 28-Jan-72a 27-Apr-72a 10-Feb-72 30-Sep-88 ACHR 1990
China 24-Oct-45 24-Sep-82a 24-Sep-82a s: 05-Oct-98 04-Oct-88
Colombia 05-Nov-45 10-Oct-61 04-Mar-80a 29-Oct-69 08-Dec-87 ACHR 1973
Comoros 12-Nov-75 s: 22-Sep-00 Banjul 1986
Congo 20-Sep-60 15-Oct-62c 10-Jul-70a 05-Oct-83a Banjul 1981
(Republic of) ARC 1971

Congo 20-Sep-60 19-Jul-65a 13-Jan-75a 01-Nov-76a 18-Mar-96 Banjul 1987
(Democratic ARC 1973
Republic)

Costa Rica 02-Nov-45 28-Mar-78a 28-Mar-78a 29-Nov-68 11-Nov-93 ACHR 1970
Côte d’Ivoire 20-Sep-60 08-Dec-61c 16-Feb-70a 26-Mar-92a 18-Dec-95a Banjul 1992

ARC 1998
Croatia 22-May-92 12-Oct-92c 12-Oct-92c 12-Oct-92c 12-Oct-92 ∗c ECHR 1997
Cuba 24-Oct-45 17-May-95
Cyprus 20-Sep-60 16-May-63c 09-Jul-68a 02-Apr-69 18-Jul-91∗ ECHR 1962
Czech Republic 19-Jan-93 01-Jan-93c 01-Jan-93c 22-Feb-93c 01-Jan-93 ∗c ECHR 1992
Denmark 24-Oct-45 04-Dec-52 29-Jan-68a 06-Jan-72 27-May-87∗ ECHR 1953
Djibouti 20-Sep-77 09-Aug-77c 09-Aug-77c Banjul 1991
Dominica 18-Dec-78 17-Feb-94a 17-Feb-94a 17-Jun-93a ACHR 1993
Dominican 24-Oct-45 04-Jan-78a 04-Jan-78a 04-Jan-78a s: 04-Feb-85 ACHR 1978
Republic

Ecuador 21-Dec-45 17-Aug-55a 06-Mar-69a 06-Mar-69 30-Mar-88∗ ACHR 1977
Egypt 24-Oct-45 22-May-81a 22-May-81a 14-Jan-82 25-Jun-86a Banjul 1981

ARC 1980
El Salvador 24-Oct-45 28-Apr-83a 28-Apr-83a 30-Nov-79 17-Jun-96a ACHR 1978
Equatorial 12-Nov-68 07-Feb-86a 07-Feb-86a 25-Sep-87a Banjul 1986
Guinea ARC 1980

Eritrea 28-May-93 Banjul 1999
Estonia 17-Sep-91 10-Apr-97a 10-Apr-97a 21-Oct-91a 21-Oct-91a ECHR 1996
Ethiopia 13-Nov-45 10-Nov-69a 10-Nov-69a 11-Jun-93a 13-Mar-94a Banjul 1998

ARC 1973
Fiji 13-Oct-70 12-Jun-72c 12-Jun-72c

Finland 14-Dec-55 10-Oct-68a 10-Oct-68a 19-Aug-75 30-Aug-89∗ ECHR 1990
France 24-Oct-45 23-Jun-54 03-Feb-71a 04-Nov-80a 18-Feb-86∗ ECHR 1974
Gabon 20-Sep-60 27-Apr-64a 28-Aug-73a 21-Jan-83a 08-Sep-00 Banjul 1986

ARC 1986
Gambia 21-Sep-65 07-Sep-66c 29-Sep-67a 22-Mar-79a s: 23-Oct-85 Banjul 1983

ARC 1980
Georgia 31-Jul-92 09-Aug-99a 09-Aug-99a 03-May-94a 26-Oct-94a ECHR 1999
Germany 18-Sep-73 01-Dec-53 05-Nov-69a 17-Dec-73 01-Oct-90 ECHR 1953
Ghana 08-Mar-57 18-Mar-63a 30-Oct-68a 07-Sep-00 07-Sep-00 Banjul 1989

ARC 1975
Greece 24-Oct-45 05-Apr-60 07-Aug-68a 05-May-97a 06-Oct-88∗ ECHR 1974
Grenada 17-Sep-74 06-Sep-91a ACHR 1978
Guatemala 21-Nov-45 22-Sep-83a 22-Sep-83a 06-May-92a 05-Jan-90a ACHR 1978
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1951 1967 Other
State UNmember Convention Protocol ICCPR CAT conventions

Guinea 12-Dec-58 28-Dec-65c 16-May-68a 24-Jan-78 10-Oct-89 Banjul 1982
ARC 1972

Guinea-Bissau 17-Sep-74 11-Feb-76a 11-Feb-76a s: 12-Sep-00 s: 12-Sep-00 Banjul 1986
ARC 1989

Guyana 20-Sep-66 15-Feb-77 19-May-88
Haiti 24-Oct-45 25-Sep-84a 25-Sep-84a 06-Feb-91a ACHR 1977
Honduras 17-Dec-45 23-Mar-92a 23-Mar-92a 25-Aug-97 05-Dec-96a ACHR 1977
Hungary 14-Dec-55 14-Mar-89a 14-Mar-89a 17-Jan-74 15-Apr-87∗ ECHR 1992
Iceland 19-Nov-46 30-Nov-55a 26-Apr-68a 22-Aug-79 23-Oct-96∗ ECHR 1953
India 30-Oct-45 10-Apr-79a s: 14-Oct-97
Indonesia 28-Sep-50 28-Oct-98
Iran (Islamic 24-Oct-45 28-Jul-76a 28-Jul-76a 24-Jun-75
Republic of)

Iraq 21-Dec-45 25-Jan-71
Ireland 14-Dec-55 29-Nov-56a 06-Nov-68a 08-Dec-89 s: 28-Sep-92 ECHR 1953
Israel 11-May-49 01-Oct-54 14-Jun-68a 03-Oct-91 03-Oct-91
Italy 14-Dec-55 15-Nov-54 26-Jan-72a 15-Sep-78 12-Jan-89∗ ECHR 1955
Jamaica 18-Sep-62 30-Jul-64c 30-Oct-80a 03-Oct-75 ACHR 1978
Japan 18-Dec-56 03-Oct-81a 01-Jan-82a 21-Jun-79 29-Jun-99a

Jordan 14-Dec-55 28-May-75 13-Nov-91
Kazakhstan 02-Mar-92 15-Jan-99a 15-Jan-99a 26-Aug-98a

Kenya 16-Dec-63 16-May-66a 13-Nov-81a 01-May-72a 21-Feb-97a Banjul 1992
ARC 1992

Kiribati 14-Sep-99
Korea 17-Sep-91 14-Sep-81a

(Democratic
People’s
Republic of)

Korea 17-Sep-91 03-Dec-92a 03-Dec-92a 10-Apr-90a 09-Jan-95a

(Republic of
Kuwait 14-May-63 21-May-96a 08-Mar-96a

Kyrgyzstan 02-Mar-92 08-Oct-96a 08-Oct-96a 07-Oct-94a 05-Sep-97a

Lao People’s 14-Dec-55 s: 07-Dec-00
Democratic
Republic

Latvia 17-Sep-91 31-Jul-97a 31-Jul-97a 14-Apr-92a 14-Apr-92a ECHR 1997
Lebanon 24-Oct-45 03-Nov-72a 05-Oct-00a

Lesotho 17-Oct-66 14-May-81a 14-May-81a 09-Sep-92a Banjul 1992
ARC 1988

Liberia 02-Nov-45 15-Oct-64a 27-Feb-80a s: 18-Apr-67 Banjul 1982
ARC 1971

Libyan Arab 14-Dec-55 15-May-70a 16-May-89a Banjul 1987
Jamahiriya ARC 1981

Liechtenstein 18-Sep-90 08-Mar-57 20-May-68a 10-Dec-98a 02-Nov-90∗ ECHR 1982
Lithuania 17-Sep-91 28-Apr-97a 28-Apr-97 20-Nov-91a 01-Feb-96 ECHR 1995
Luxembourg 24-Oct-45 23-Jul-53 22-Apr-71a 18-Aug-83 29-Sep-87∗ ECHR 1953
Macedonia 08-Apr-93 18-Jan-94c 18-Jan-94c 18-Jan-94c 12-Dec-94c ECHR 1997
(Former
Yugoslav
Republic of)

Madagascar 20-Sep-60 18-Dec-67a 21-Jun-71 Banjul 1992
s: ARC 1969

Malawi 01-Dec-64 10-Dec-87a 10-Dec-87a 22-Dec-93a 11-Jun-96a Banjul 1990
ARC 1987

Malaysia 17-Sep-57
Maldives 21-Sep-65
Mali 28-Sep-60 02-Feb-73c 02-Feb-73a 16-Jul-74a 26-Feb-99a Banjul 1981

ARC 1981

(Cont.)
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1951 1967 Other
State UNmember Convention Protocol ICCPR CAT conventions

Malta 01-Dec-64 17-Jun-71a 15-Sep-71a 13-Sep-90a 13-Sep-90∗a ECHR 1967
Marshall 17-Sep-91
Islands

Mauritania 07-Oct-61 05-May-87a 05-May-87a Banjul 1986
ARC 1972

Mauritius 24-Apr-68 12-Dec-73a 09-Dec-92a Banjul 1992
s: ARC 1969

Mexico 07-Nov-45 07-Jun-00a 07-Jun-00a 23-Mar-81a 23-Jan-86 ACHR 1982
Micronesia
(Federated 17-Sep-91
States of)

Moldova 02-Mar-92 26-Jan-93a 28-Nov-95 ECHR 1997
Monaco 28-May-93 18-May-54 28-Aug-97 06-Dec-91 ∗a

Mongolia 27-Oct-61 18-Nov-74
Morocco 12-Nov-56 07-Nov-56c 20-Apr-71a 03-May-79 21-Jun-93
Mozambique 16-Sep-75 16-Dec-83a 01-May-89a 21-Jul-93a 14-Sep-99a Banjul 1990

ARC 1989
Myanmar 19-Apr-48
Namibia 23-Apr-90 17-Feb-95a 28-Nov-94a 28-Nov-94a Banjul 1992
Nauru 14-Sep-99
Nepal 14-Dec-55 14-May-91a 14-May-91a

Netherlands 10-Dec-45 03-May-56 29-Nov-68a 11-Dec-78 21-Dec-88∗ ECHR 1954
NewZealand 24-Oct-45 30-Jun-60a 06-Aug-73a 28-Dec-78 10-Dec-89∗

Nicaragua 24-Oct-45 28-Mar-80a 28-Mar-80a 12-Mar-80a s: 15-Apr-85 ACHR 1979
Niger 20-Sep-60 25-Aug-61c 02-Feb-70a 07-Mar-86a 05-Oct-98a Banjul 1986

ARC 1971
Nigeria 07-Oct-60 23-Oct-67a 02-May-68a 29-Jul-93a s: 28-Jul-88 Banjul 1983

ARC 1986
Norway 27-Nov-45 23-Mar-53 28-Nov-67a 13-Sep-72 09-Jul-86∗ ECHR 1952
Oman 07-Oct-71
Pakistan 30-Sep-47
Palau 15-Dec-94
Panama 13-Nov-45 02-Aug-78a 02-Aug-78a 08-Mar-77 24-Aug-87 ACHR 1978
Papua 10-Oct-75 17-Jul-86a 17-Jul-86a

NewGuinea
Paraguay 24-Oct-45 01-Apr-70a 01-Apr-70a 10-Jun-92 12-Mar-90 ACHR 1989
Peru 31-Oct-45 21-Dec-64a 15-Sep-83a 28-Apr-78 07-Jul-88 ACHR 1978
Philippines 24-Oct-45 22-Jul-81a 22-Jul-81a 23-Oct-86 18-Jun-86a

Poland 24-Oct-45 27-Sep-91a 27-Sep-91a 18-Mar-77 26-Jul-89∗ ECHR 1993
Portugal 14-Dec-55 22-Dec-60a 13-Jul-76a 15-Jun-78 09-Feb-89∗ ECHR 1978
Qatar 21-Sep-71 11-Jan-00a

Romania 14-Dec-55 07-Aug-91a 07-Aug-91a 09-Dec-74 18-Dec-90a ECHR 1993
Russian 24-Oct-45 02-Feb-93a 02-Feb-93a 16-Oct-73 03-Mar-87∗ ECHR 1998
Federation

Rwanda 18-Sep-62 03-Jan-80a 03-Jan-80a 16-Apr-75a Banjul 1981
ARC 1979

Saint Kitts 23-Sep-83
andNevis

Saint Lucia 18-Sep-79
Saint Vincent 16-Sep-80 03-Nov-93a 09-Nov-81a

and the
Grenadines

Samoa 15-Dec-76 21-Sep-88a 29-Nov-94a

SanMarino 02-Mar-92 18-Oct-85a ECHR 1989
São Tomé and 16-Sep-75 01-Feb-78a 01-Feb-78a s: 31-Oct-95 s: 06-Sep-00 Banjul 1986
Prı́ncipe

Saudi Arabia 24-Oct-45 23-Sep-97a

Senegal 28-Sep-60 02-May-63a 03-Oct-67a 13-Feb-78 21-Aug-86∗ Banjul 1981
ARC 1971
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1951 1967 Other
State UNmember Convention Protocol ICCPR CAT conventions

Seychelles 21-Sep-76 23-Apr-80a 23-Apr-80a 05-May-92a 05-May-92a Banjul 1992
ARC 1980

Sierra Leone 27-Sep-61 22-May-81a 22-May-81a 23-Aug-96a 25-Apr-01 Banjul 1981
ARC 1987

Singapore 21-Sep-65
Slovakia 19-Jan-93 04-Feb-93c 04-Feb-93c 28-May-93c 28-May-93∗c ECHR 1992
Slovenia 22-May-92 06-Jul-92c 06-Jul-92c 06-Jul-92c 16-Jul-93 ∗a ECHR 1994
Solomon 19-Sep-78 28-Feb-95a 12-Apr-95a

Islands
Somalia 20-Sep-60 10-Oct-78a 10-Oct-78a 24-Jan-90a 24-Jan-90a Banjul 1982

s: ARC 1969
South Africa 07-Nov-45 12-Jan-96a 12-Jan-96a 10-Dec-98 10-Dec-98∗ Banjul 1996

ARC 1995
Spain 14-Dec-55 14-Aug-78a 14-Aug-78a 27-Apr-77 21-Oct-87∗ ECHR 1979
Sri Lanka 14-Dec-55 11-Jun-80 03-Jan-94a

Sudan 12-Nov-56 22-Feb-74a 23-May-74a 18-Mar-76a s: 04-Jun-86 Banjul 1982
ARC 1972

Suriname 04-Dec-75 29-Nov-78c 29-Nov-78c 28-Dec-76a ACHR 1987
Swaziland 24-Sep-68 14-Feb-00a 28-Jan-69a Banjul 1995

ARC 1989
Sweden 19-Nov-46 26-Oct-54 04-Oct-67a 06-Dec-71 08-Jan-86∗ ECHR 1952
Syrian Arab 24-Oct-45 21-Apr-69a

Republic
Tajikistan 02-Mar-92 07-Dec-93a 07-Dec-93a 04-Jan-99a 11-Jan-95a

Tanzania 14-Dec-61 12-May-64a 04-Sep-68a 11-Jun-76a Banjul 1982
ARC 1975

Thailand 16-Dec-46 29-Oct-96a

Togo 20-Sep-60 27-Feb-62c 01-Dec-69a 24-May-84a 18-Nov-87∗ Banjul 1982
ARC 1970

Tonga 14-Sep-99
Trinidad and 18-Sep-62 10-Nov-00a 10-Nov-00a 21-Dec-78a

Tobago
Tunisia 12-Nov-56 24-Oct-57c 16-Oct-68a 18-Mar-69 23-Sep-88∗ Banjul 1983

ARC 1989
Turkey 24-Oct-45 30-Mar-62 31-Jul-68a s: 15-Aug-00 02-Aug-88∗ ECHR 1950
Turkmenistan 02-Mar-92 02-Mar-98a 02-Mar-98 01-May-97a 25-Jun-99a

Tuvalu 05-Sep-00 07-Mar-86c 07-Mar-86c

Uganda 25-Oct-62 27-Sep-76a 27-Sep-76a 21-Jun-95a 03-Nov-86a Banjul 1986
ARC 1987

Ukraine 24-Oct-45 12-Nov-73 24-Feb-87 ECHR 1997
United Arab 09-Dec-71
Emirates

United Kingdom 24-Oct-45 11-Mar-54 04-Sep-68a 20-May-76 08-Dec-88 ECHR 1951
of Great
Britain &
Northern
Ireland

United States 24-Oct-45 01-Nov-68a 08-Jun-92 21-Oct-94 s: ACHR 1977
of America

Uruguay 18-Dec-45 22-Sep-70a 22-Sep-70a 01-Apr-70 24-Oct-86∗ ACHR 1985
Uzbekistan 02-Mar-92 28-Sep-95a 28-Sep-95a

Vanuatu 15-Sep-81
Venezuela 15-Nov-45 19-Sep-86a 10-May-78 29-Jul-91∗ ACHR 1977
Viet Nam 20-Sep-77 24-Sep-82a

Yemen 30-Sep-47 18-Jan-80a 18-Jan-80a 09-Feb-87a 05-Nov-91a

Yugoslavia 01-Nov-00 15-Dec-59 15-jan-68a 02-Jun-71 10-Sep-91∗

Zambia 01-Dec-64 24-Sep-69c 24-Sep-69a 10-Apr-84a 07-Oct-98a Banjul 1983
ARC 1973

Zimbabwe 25-Aug-80 25-Aug-81a 25-Aug-81a 13-May-91a Banjul 1986
ARC 1985

(Cont.)
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1951 1967 Other
State UNmember Convention Protocol ICCPR CAT conventions

Non-members of the UN
Holy See 15-Mar-56 08-Jun-67a

Switzerland 21-Jan-55 20-May-68a 18-Jun-92a 02-Dec-86∗ ECHR 1974

Total (191) 189 137 136 147 124

Signatories 5 10

Notes
a Accession
c Succession
s: Indicates that the State has signed but not ratified the instrument.
∗ Indicates that the party has recognized the competence to receive and process individual communications of the
Committee Against Torture under Article 22 of the CAT (total 41 States Parties).
[Editorial note : Accession dates for Yugoslavia refer to the former Yugoslavia. The Federal Republic of Yugoslavia
formally succeeded to the 1951 Convention and 1967 Protocol, the ICCPR, and the CAT on 12March 2001, and
renamed itself Serbia andMontenegro on 4 Feb. 2003.]

The following States are not party to any of the listed agreements

State Date of UNmembership

Bhutan (21-Sep-71)
Brunei Darussalam (21-Sep-84)
Kiribati (14-Sep-99)
Lao People’s Democratic Republic (14-Dec-55)
Malaysia (17-Sep-57)
Maldives (21-Sep-65)
Marshall Islands (17-Sep-91)
Micronesia (Federated States of) (17-Sep-91)
Myanmar (19-Apr-48)
Nauru (14-Sep-99)
Oman (07-Oct-71)
Pakistan (30-Sep-47)
Palau (15-Dec-94)
Saint Kitts andNevis (23-Sep-83)
Saint Lucia (18-Sep-79)
Singapore (21-Sep-65)
Tonga (14-Sep-99)
United Arab Emirates (09-Dec-71)
Vanuatu (15-Sep-81)
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Annex 2.2 Constitutional and legislative provisions
importing the principle of non-refoulement into
municipal law

The table identifies constitutional and/or legislative provisions that import the
principle of non-refoulement intomunicipal law either directly, through the express
incorporationof theprinciple in someor other form, or indirectly, bywayof the ap-
plication of treaties in themunicipal sphere. The principal treatieswhich include a
non-refoulement component to which the State concerned is a party are listed in col-
umn two of the table.
While every effort has been made to verify the accuracy and currency of the mu-

nicipal provisions cited, this has not always been possible. The provisions referred
to should not be taken as excluding the application of other municipal measures
thatmay also be relevant to the application of the principle of non-refoulement in the
municipal sphere.

[Editorial note: For accessions to these instruments since the preparation of this
Legal Opinion see Editorial note at start of Annex 2.1.]

Abbreviations

ACHR American Convention onHuman Rights, 1969
ARC OAUConvention Governing the Specific Aspects of Refugee Problems

in Africa, 1969
Banjul African Charter onHuman and Peoples’ Rights, 1981
CAT Convention Against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment, 1984
ECHR European Convention for the Protection of Human Rights and

Fundamental Freedoms, 1950
ICCPR International Covenant on Civil and Political Rights, 1966
P Protocol to the Convention Relating to the Status of Refugees, 1967
RC Convention Relating to the Status of Refugees, 1951

Constitutional and/or legislative
State UNmember Treaties provisions

Afghanistan 19-Nov-46 CAT, ICCPR
Albania 14-Dec-55 RC and P, ECHR, CAT, ICCPR Constitution (1976) Art. 5;

Law on Asylum (1998) Art. 7
Algeria 08-Oct-62 RC and P, Banjul, ARC, CAT, Constitution (1996) s. 123;

ICCPR Décret No. 1963–274
Andorra 28-Jul-93 ECHR Constitution (1993) Art. 3(3), (4)

(Cont.)
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Constitutional and/or legislative
State UNmember Treaties provisions

Angola 01-Dec-76 RC and P, Banjul, ARC, ICCPR Law on the Amendment of the
Constitution, No. 23 (1992) Art. 21(3),
Art. 26; LawNo. 8 (1990) Art. 4,
Art. 21

Antigua and 11-Nov-81 RC and P, CAT
Barbuda

Argentina 24-Oct-45 RC and P, ACHR, CAT, ICCPR Constitution (1994) Art. 31;
Decreto No. 1023 (1994) Art. 171

Armenia 02-Mar-92 RC and P, CAT, ICCPR Law on Refugees (1999) Art. 19
Australia 01-Nov-45 RC and P, CAT, ICCPR Migration Act (1958) s. 36
Austria 14-Dec-55 RC and P, ECHR, CAT, ICCPR Aliens Act (1997) Art. 57(1), (2);

AsylumAct (1997) Art. 21
Azerbaijan 09-Mar-92 RC and P, CAT, ICCPR Constitution (1995) Arts. 69, 70
Bahamas 18-Sep-73 RC and P
Bahrain 21-Sep-71 CAT Constitution (1973) Art. 37
Bangladesh 17-Sep-74 CAT, ICCPR
Barbados 09-Dec-66 ACHR, ICCPR
Belarus 24-Oct-45 CAT, ICCPR Constitution (1994) Art. 8;

Law on Aliens (1999) Art. 29; Law
on Refugees (1995) Arts. 8, 15, 17

Belgium 27-Dec-45 RC and P, ECHR, CAT, ICCPR Loi sur l’accès des étrangers (1980)
Arts. 7, 56

Belize 25-Sep-81 RC and P, CAT, ICCPR Refugees Act (1991) Arts. 3, 14
Benin 20-Sep-60 RC and P, Banjul, ARC, CAT, Constitution (1990) Art. 147;

ICCPR Ordonnance No. 1975–41Art. 4
Bhutan 21-Sep-71
Bolivia 14-Nov-45 RC and P, ACHR, CAT, ICCPR Decreto SupremoNo. 19640 (1983)

Art. 5
Bosnia and 22-May-92 RC and P, CAT, ICCPR Constitution (1994) Ch. VII Art. 3,
Herzegovina Annex; Law on Immigration and

Asylum (1999) Art. 34
Botswana 17-Oct-66 RC and P, Banjul, ARC, CAT, Refugees Act (1968) s. 9(1)

ICCPR
Brazil 24-Oct-45 RC and P, ACHR, CAT, ICCPR Lei No. 9.474 (1997) Arts. 36, 37
Brunei 21-Sep-84
Darussalam

Bulgaria 14-Dec-55 RC and P, ECHR, CAT, ICCPR Constitution (1991) Art. 5;
Law on Refugees (1999) s. 6

Burkina Faso 20-Sep-60 RC and P, Banjul, ARC, CAT, Décret No. 1994-055/PRES/REX
ICCPR Art. 11; Zatu No. AN V-0028/FP/PRES

(1988) Art. 4
Burundi 18-Sep-62 RC and P, Banjul, ARC, CAT,

ICCPR
Cambodia 14-Dec-55 RC and P, CAT, ICCPR Law on Immigration (1994) Art. 3
Cameroon 20-Sep-60 RC and P, Banjul, ARC, CAT, Constitution (1996) Art. 45

ICCPR
Canada 09-Nov-45 RC and P, CAT, ICCPR Immigration Act (1976) s. 53
Cape Verde 16-Sep-75 P, Banjul, ARC, CAT, ICCPR Constitution (1992) Arts. 7, 11
Central African 20-Sep-60 RC and P, Banjul, ARC, ICCPR Constitution (1990) Art. 69
Republic

Chad 20-Sep-60 RC and P, Banjul, ARC, CAT,
ICCPR

Chile 24-Oct-45 RC and P, ACHR, CAT, ICCPR Decreto-Ley No. 1094 (1975) Art. 39
China 24-Oct-45 RC and P, CAT Civil Law (1986) Art. 142
Colombia 05-Nov-45 RC and P, ACHR, CAT, ICCPR Constitution (1991) Art. 93;

Decreto No. 1598 (1995) Art. 17
Comoros 12-Nov-75 Banjul
Congo 20-Sep-60 RC and P, Banjul, ARC, ICCPR Acte Fondamentale (1997) Art. 81;
(Republic of) Décret No. 1978-266Art. 4

Congo (Democratic 20-Sep-60 RC and P, Banjul, ARC, CAT, Ordonnance-loi No. 1983-033Art. 2
Republic) ICCPR
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Constitutional and/or legislative
State UNmember Treaties provisions

Costa Rica 02-Nov-45 RC and P, ACHR, CAT, ICCPR Ley general demigración y extranjerı́a
(1986) Art. 64; Decreto ejecutivo
No. 14845-G (1983) Arts. 17, 18

Côte d’Ivoire 20-Sep-60 RC and P, Banjul, ARC, CAT,
ICCPR

Croatia 22-May-92 RC and P, ECHR, CAT, ICCPR Constitutional Law of Human Rights
and Freedoms (1992) Art. 1, 2(m);
Constitution (1990) Arts. 33, 134

Cuba 24-Oct-45 CAT
Cyprus 20-Sep-60 RC and P, ECHR, CAT, ICCPR Constitution (1960) Arts. 32, 169
Czech Republic 19-Jan-93 RC and P, ECHR, CAT, ICCPR Act No. 325 on Asylum ... (1999) s. 91
Denmark 24-Oct-45 RC and P, ECHR, CAT, ICCPR Aliens Act (1997) Arts. 31, 48a
Djibouti 20-Sep-77 RC and P, Banjul Ordonnance No. 77053/P. R. /A. E (1977)

Art. 4
Dominica 18-Dec-78 RC and P, ACHR, ICCPR
Dominican 24-Oct-45 RC and P, ACHR, ICCPR Decreto presidencial No. 2330 (1984)
Republic Arts. 12, 13

Ecuador 21-Dec-45 RC and P, ACHR, CAT, ICCPR Decreto No. 3301 (1992) Arts. 27, 34
Egypt 24-Oct-45 RC and P, Banjul, ARC, CAT,

ICCPR
El Salvador 24-Oct-45 RC and P, ACHR, CAT, ICCPR Constitution (1983) Art. 144
Equatorial 12-Nov-68 RC and P, Banjul, ARC, Fundamental Law Art. 18
Guinea ICCPR

Eritrea 28-May-93 Banjul
Estonia 17-Sep-91 RC and P, ECHR, CAT, ICCPR Law on Refugees (1997) Arts. 7, 21
Ethiopia 13-Nov-45 RC and P, Banjul, ARC, CAT, Constitution (1995) Art. 9

ICCPR
Fiji 13-Oct-70 RC and P Constitution Amendment Act (1997)

Arts. 34(5), 43
Finland 14-Dec-55 RC and P, ECHR, CAT, ICCPR Constitution (1919, as amended 1995)

s. 7; Aliens’ Act (1991) Arts. 38, 41
France 24-Oct-45 RC and P, ECHR, CAT, ICCPR Constitution (1958) Art. 55;

Ordonnance No. 1945-2658Art. 27bis
Gabon 20-Sep-60 RC and P, Banjul, ARC, CAT, Ordonnance No. 64/1976Art. 2

ICCPR
Gambia 21-Sep-65 RC and P, Banjul, ARC, ICCPR
Georgia 31-Jul-92 RC and P, ECHR, CAT, ICCPR Law on Refugees (1998) Art. 82
Germany 18-Sep-73 RC and P, ECHR, CAT, ICCPR Basic Law (1949, as amended 1998)

Art. 25; Asylum Procedure Act (1992)
s. 2; Aliens Act (1991) Arts. 48, 51,
53(1), 53(6)

Ghana 08-Mar-57 RC and P, Banjul, ARC, CAT, Refugee Law (1992) Arts. 1, 11
ICCPR

Greece 24-Oct-45 RC and P, ECHR, CAT, ICCPR Presidential Decree No. 61 (1999) Art. 1;
Inter-Ministerial Decree No. 4803/7A
(1992) Art. 7; LawNo. 1975 (1991)
Art. 24

Grenada 17-Sep-74 ACHR, ICCPR
Guatemala 21-Nov-45 RC and P, ACHR, CAT, ICCPR Constitution (1985) Arts. 27, 46;

Ley No. 22 (1986) Art. 26
Guinea 12-Dec-58 RC and P, Banjul, ARC, CAT,

ICCPR
Guinea-Bissau 17-Sep-74 RC and P, Banjul, ARC
Guyana 20-Sep-66 CAT, ICCPR
Haiti 24-Oct-45 RC and P, ACHR, ICCPR Constitution (1987) Art. 276-2
Honduras 17-Dec-45 RC and P, ACHR, CAT, ICCPR Constitution (1982) Art. 18
Hungary 14-Dec-55 RC and P, ECHR, CAT, ICCPR Constitution (1990) Art. 7; Act LXXXVI

(1993) s. 32, as amended by
Act CXXXIX (1997) Art. 61

Iceland 19-Nov-46 RC and P, ECHR, CAT, ICCPR

(Cont.)
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Constitutional and/or legislative
State UNmember Treaties provisions

India 30-Oct-45 ICCPR
Indonesia 28-Sep-50 CAT Circular Letter of the PrimeMinister

No. 11/R. I/1956Art. 1
Iran (Islamic 24-Oct-45 RC and P, ICCPR Ordinance Relating to Refugees (1963)
Republic of) Art. 12

Iraq 21-Dec-45 ICCPR Loi sur les réfugiés politiques No. 51
(1971), Art. 4

Ireland 14-Dec-55 RC and P, ECHR, ICCPR Immigration Act (1999) s. 3;
Refugee Act (1996) Art. 5

Israel 11-May-49 RC and P, CAT, ICCPR
Italy 14-Dec-55 RC and P, ECHR, CAT, ICCPR Constitution (1947) Art. 10;

Decree LawNo. 416 (1989) Art. 7
Jamaica 18-Sep-62 RC and P, ACHR, ICCPR
Japan 18-Dec-56 RC and P, CAT, ICCPR Immigration, Control and Refugee

Recognition Act (1951) Art. 53
Jordan 14-Dec-55 CAT, ICCPR
Kazakhstan 02-Mar-92 RC and P, CAT Constitution (1995) Arts. 4, 12(4);

Presidential Decree No. 3419;
Presidential Decree, 15 July 1996

Kenya 16-Dec-63 RC and P, Banjul, ARC,
CAT, ICCPR

Kiribati 14-Sep-99
Korea (Democratic 17-Sep-91 ICCPR
People’s
Republic of)

Korea (Republic of) 17-Sep-91 RC and P, CAT, ICCPR
Kuwait 14-May-63 CAT, ICCPR
Kyrgyzstan 02-Mar-92 RC and P, CAT, ICCPR Constitution (1996) Arts. 12, 14, 16;

ResolutionNo. 340 (1996) s. 22
Lao People’s 14-Dec-55
Democratic
Republic

Latvia 17-Sep-91 RC and P, ECHR, CAT, ICCPR Law on Asylum Seekers and Refugees
(1998) Arts. 22(2), 30; Law on the Entry
and Residence of . . .Stateless Persons
(1992) Art. 60; Regulations on the
Procedure of Temporary Residence for
PersonsWhoHave Been Detained for
Illegal Residence (1992) s. 6.3

Lebanon 24-Oct-45 CAT, ICCPR Loi réglementant l’entrée et le séjour
des étrangers au Liban (1962)
Art. 31

Lesotho 17-Oct-66 RC and P, Banjul, ARC, ICCPR Refugee Act (1983) Arts. 11, 12, 13
Liberia 02-Nov-45 RC and P, Banjul, ARC Refugee Act (1993) ss. 12(1), 13
Libyan Arab 14-Dec-55 Banjul, ARC, CAT, ICCPR Constitution (1951) Art. 191
Jamahiriya

Liechtenstein 18-Sep-90 RC and P, ECHR, CAT, ICCPR Constitution (1862) Art. 31
Lithuania 17-Sep-91 RC and P, ECHR, CAT, ICCPR Law on Refugee Status (1995) Art. 9
Luxembourg 24-Oct-45 RC and P, ECHR, CAT, ICCPR
Macedonia 08-Apr-93 RC and P, ECHR, CAT, ICCPR Constitution (1992) Art. 118; Act
(Former Yugoslav onMovement and Residence of
Republic of) Aliens (1992) Art. 39

Madagascar 20-Sep-60 RC, Banjul, ICCPR Décret No. 1994-652Art. 38;
Décret No. 1962-006Art. 2;
Loi No. 1962-00Arts. 1, 2

Malawi 01-Dec-64 RC and P, Banjul, ARC, CAT, ICCPR Refugee Act (1989) Art. 10
Malaysia 17-Sep-57
Maldives 21-Sep-65
Mali 28-Sep-60 RC and P, Banjul, ARC, CAT, ICCPR Constitution (1992) Art. 116;

Loi No. 1998-40Arts. 8, 9, 10
Malta 01-Dec-64 RC and P, ECHR, CAT, ICCPR
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Constitutional and/or legislative
State UNmember Treaties provisions

Marshall Islands 17-Sep-91
Mauritania 07-Oct-61 RC and P, Banjul, ARC Constitution (1991) Art. 80
Mauritius 24-Apr-68 Banjul, CAT, ICCPR
Mexico 07-Nov-45 RC and P, ACHR, CAT, ICCPR Ley General de Polación (1974)

Art. 42(VI)
Micronesia 17-Sep-91
(Federated
States of)

Moldova 02-Mar-92 ECHR, CAT, ICCPR Law on Legal Status of Foreign
Citizens and Apatrides (1994, as
amended 1999) Arts. 29, 32

Monaco 28-May-93 RC, CAT, ICCPR
Mongolia 27-Oct-61 ICCPR Constitution (1992) Art. 10, 18
Morocco 12-Nov-56 RC and P, CAT, ICCPR Décret No. 2-57-1256 du 2 safar

1377 (1957) Art. 1, 5
Mozambique 16-Sep-75 RC and P, Banjul, ARC, CAT, ICCPR Refugee Act (1991) Arts. 13, 14
Myanmar 19-Apr-48
Namibia 23-Apr-90 RC, Banjul, CAT, ICCPR Constitution (1990) Art. 144;

Refugees (Recognition and
Control) Act (1999) Art. 26

Nauru 14-Sep-99
Nepal 14-Dec-55 CAT, ICCPR Nepal Treaty Act (1990) Art. 9
Netherlands 10-Dec-45 RC and P, ECHR, CAT, ICCPR Constitution (1995) s. 93
NewZealand 24-Oct-45 RC and P, CAT, ICCPR Crimes of Torture Act (1989);

Immigration Act (1987) s. 129(X)
Nicaragua 24-Oct-45 RC and P, ACHR, ICCPR Constitution (1995) Art. 42
Niger 20-Sep-60 RC and P, Banjul, ARC, CAT, ICCPR
Nigeria 07-Oct-60 RC and P, Banjul, ARC, ICCPR National Commission for Refugees,

etc. Decree (1989) Art. 1
Norway 27-Nov-45 RC and P, ECHR, CAT, ICCPR Immigration Act (1991) ss. 4, 15, 16
Oman 07-Oct-71
Pakistan 30-Sep-47
Palau 15-Dec-94
Panama 13-Nov-45 RC and P, ACHR, CAT, ICCPR Decreto Ejecutivo No. 23 (1998)

Arts. 53, 73
PapuaNew 10-Oct-75 RC and P
Guinea

Paraguay 24-Oct-45 RC and P, ACHR, CAT, ICCPR Ley No. 470 (1975) Art. 141
Peru 31-Oct-45 RC and P, ACHR, CAT, ICCPR Constitution (1993) Art. 36

Decreto presidencial No. 1 (1985)
Arts. 1, 2

Philippines 24-Oct-45 RC and P, CAT, ICCPR
Poland 24-Oct-45 RC and P, ECHR, CAT, ICCPR Constitution (1997) s. 56, 91; Act

on Aliens (1997) s. 53
Portugal 14-Dec-55 RC and P, ECHR, CAT, ICCPR Constitution (1976) Art. 8; Law

No. 15 (1998) Arts. 1, 6; Decree-
lawNo. 59 (1993) Arts. 67, 72

Qatar 21-Sep-71 CAT
Romania 14-Dec-55 RC and P, ECHR, CAT, ICCPR Constitution (1991) Arts. 11, 18;

Ordinance on the Status and
Regime of Refugees (2000)
Art. 23(m)

Russian 24-Oct-45 RC and P, ECHR, CAT, ICCPR Constitution (1993) Arts. 15(4), 63;
Federation Law on Amendments and

Additions to the Law on Refugees
(1997) Arts. 10(1), 12(4); Law on
Refugees (1997) Arts. 8, 18

Rwanda 18-Sep-62 RC and P, Banjul, ARC, ICCPR Loi sur les conditions d’entrée et de
séjour des étrangers (1963) Art. 1

(Cont.)
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Constitutional and/or legislative
State UNmember Treaties provisions

Saint Kitts 23-Sep-83
andNevis

Saint Lucia 18-Sep-79
Saint Vincent 16-Sep-80 RC, ICCPR
and the
Grenadines

Samoa 15-Dec-76 RC and P
SanMarino 02-Mar-92 ICCPR, ECHR
São Tomé 16-Sep-75 RC and P, Banjul
and Prı́ncipe

Saudi Arabia 24-Oct-45 CAT
Senegal 28-Sep-60 RC and P, Banjul, ARC, CAT, ICCPR Décret No. 1978-484Arts. 3, 4, 5, 6
Seychelles 21-Sep-76 RC and P, Banjul, ARC, CAT, ICCPR
Sierra Leone 27-Sep-61 RC and P, Banjul, ARC, CAT, ICCPR Non-Citizens (Registration,

Immigration and Expulsion)
Act (1965) Art. 4(f)

Singapore 21-Sep-65
Slovakia 19-Jan-93 RC and P, ECHR, CAT, ICCPR Constitution (1992) Arts. 11, 153;

Act No. 283 (1995) Art. 4; Law on
Stay of Foreigners (1995) Art. 15

Slovenia 22-May-92 RC and P, ECHR, CAT, ICCPR Constitution (1991) Arts. 8, 153;
Law on Asylum (1999) Arts. 1, 6,
7; Aliens Act (1999) Art. 51;
Foreigners Act (1991) Art. 33

Solomon Islands 19-Sep-78 RC and P
Somalia 20-Sep-60 RC and P, Banjul, CAT, ICCPR Presidential Decree No. 25 (1984)

Art. 6(3)
South Africa 07-Nov-45 RC and P, Banjul, ARC, CAT, ICCPR Constitution (1996) ss. 231, 232;

Refugees Act (1998) Arts. 2, 28
Spain 14-Dec-55 RC and P, ECHR, CAT, ICCPR Constitution (1978) Art. 96;

Constitutional Law on the Rights
and Freedoms of Aliens in
Spain .. . (2000); Art. 3Real
decreto 203 (1995) Art. 12; Ley 5
(1984) Art. 19

Sri Lanka 14-Dec-55 CAT, ICCPR
Sudan 12-Nov-56 RC and P, Banjul, ARC, ICCPR Regulation of AsylumAct (1974)

Arts. 6, 7
Suriname 04-Dec-75 RC and P, ACHR, ICCPR Aliens Act (1991) Arts. 8, 16(3)
Swaziland 24-Sep-68 RC and P, Banjul, ARC Refugees Control Order (1978)

Art. 10(4)
Sweden 19-Nov-46 RC and P, ECHR, CAT, ICCPR Aliens Act (1989) 529 Ch. 8(1)
Syrian Arab 24-Oct-45 ICCPR Legistative Decree No. 29, Entry and
Republic Exit of Aliens (1970) Art. 29(E)

Tajikistan 02-Mar-92 RC and P, CAT, ICCPR Law on Refugees (1994) Art. 10
Tanzania 14-Dec-61 RC and P, Banjul, ARC, ICCPR Refugees Act (1998) Art. 28(4)
Thailand 16-Dec-46 ICCPR
Togo 20-Sep-60 RC and P, Banjul, ARC, CAT, ICCPR Constitution (1992) Art. 140
Tonga 14-Sep-99
Trinidad 18-Sep-62 RC and P, ICCPR
and Tobago

Tunisia 12-Nov-56 RC and P, Banjul, ARC, CAT, ICCPR Constitution (1959) Art. 32
Turkey 24-Oct-45 RC and P, ECHR, CAT Constitution (1982) Art. 90
Turkmenistan 02-Mar-92 RC and P, CAT, ICCPR Law on Refugees (1997) Arts. 2, 3
Tuvalu 05-Sep-00 RC and P
Uganda 25-Oct-62 RC and P, Banjul, ARC, CAT, ICCPR Control of Alien Refugees Act (1960)

Arts. 6, 20(3)
Ukraine 24-Oct-45 ECHR, CAT, ICCPR Constitution (1996) Arts. 9, 26;

LawNo. 38118-XII (1994) Art. 14
United Arab 09-Dec-71
Emirates
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Constitutional and/or legislative
State UNmember Treaties provisions

United Kingdom 24-Oct-45 RC and P, ECHR, CAT, ICCPR Immigration and AsylumAct (1999)
of Great Britain ss. 11, 12, 15, 71; Immigration
andNorthern Rules (1994) s. 329
Ireland

United States 24-Oct-45 P, CAT, ICCPR Immigration andNationality Act
of America (1952, as amended in 1965 and

1999) s. 1231(b)(3); US Policy with
Respect to the Involuntary Return
of Persons in Danger of Subjection
to Torture (1998)

Uruguay 18-Dec-45 RC and P, ACHR, CAT, ICCPR Decreto legislativo sobre refugiados
polı́ticos (1956) Art. 4; Ley 13.777
(1969), Estatuto de los Refugiados

Uzbekistan 02-Mar-92 CAT, ICCPR Constitution (1992) Art. 23
Vanuatu 15-Sep-81
Venezuela 15-Nov-45 P, ACHR, CAT, ICCPR Constitution (1961) Art. 116
Viet Nam 20-Sep-77 ICCPR Ordinance on Entry . . .of

Foreigners . . . (1992) Art. 2(1), (3)
Yemen 30-Sep-47 RC and P, CAT, ICCPR LawNo. 47 (1991) s. 38(5)
Yugoslavia 01-Nov-00 RC and P, CAT, ICCPR Constitution (1992) Arts. 16, 66
Zambia 01-Dec-64 RC and P, Banjul, ARC, CAT, ICCPR Refugee (Contract) Act (1970)

Arts. 10(4), 11(2)
Zimbabwe 25-Aug-80 RC and P, Banjul, ARC, ICCPR Refugee Act (1983) Art. 13

Non-members of the UN

Holy See RC and P

Switzerland RC and P, ECHR, CAT, ICCPR Constitution (1999) Art. 25(2), (3);
Loi sur l’asile (1998) Art. 5

Total (191) 189 170∗ 125∗∗

Notes
∗ The number of States party to at least one of the treaties including a non-refoulement component.
∗∗ The number of States that have constitutional and/or legislative provisions that import the principle of non-
refoulement intomunicipal law either directly or byway of the application of one ormore treaties to which the State
is a party.



2.2 Summary Conclusions: the principle of non-refoulement

Expert Roundtable organized by the United Nations High Commissioner
for Refugees and the Lauterpacht Research Centre for International Law,
University of Cambridge, UK, 9–10 July 2001

The first day of the Cambridge expert roundtable addressed the question
of the scope and content of the principle of non-refoulement. The discussion was
basedona joint legal opinionbySirElihuLauterpacht andDanielBethlehemof the
Lauterpacht Research Centre for International Law, which was largely endorsed.1

The discussion focused on those aspects of the legal opinion which were consid-
ereddeservingofparticular commentor inneedof clarification.Theparagraphsbe-
low,while not representing the individual views of eachparticipant, reflect broadly
the consensus emerging from thediscussion. Thegeneral appreciationof themeet-
ing was:

1. Non-refoulement is a principle of customary international law.
2. Refugee law is a dynamic body of law, informed by the broad object and

purpose of the 1951 Refugee Convention and its 1967 Protocol, as well
as by developments in related areas of international law, such as human
rights law and international humanitarian law.

3. Article 33 applies to refugees irrespective of their formal recognition and
to asylum seekers. In the case of asylum seekers, this applies up to the
point that their status is finally determined in a fair procedure.

4. The principle of non-refoulement embodied in Article 33 encompasses any
measure attributable to the State which could have the effect of return-
ing an asylum seeker or refugee to the frontiers of territories where his or
her life or freedom would be threatened, or where he or she is at risk of

1 Editorial note: As for the 10 July 2001 roundtable meeting on supervisory responsibility, par-
ticipants comprised thirty-five experts from some fifteen countries, drawn from governments,
non-governmental organizations (NGOs), academia, the judiciary, and legal profession. They
were provided with written contributions by Eamonn Cahill, barrister, Dublin, Ireland, and by
Friedrich Löper,Ministry of the Interior, Federal Republic of Germany. Themorning sessionwas
chaired by Sir Elihu Lauterpacht, Lauterpacht Research Centre for International Law, and the af-
ternoon session by Dame RosalynHiggins, Judge of the International Court of Justice.
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persecution, including interception, rejection at the frontier, or indirect
refoulement.

5. The principle of non-refoulement applies in situations of mass influx. The
particular issues arising in situations of mass influx need to be addressed
through creativemeasures.

6. The attribution to the State of conduct amounting to refoulement is deter-
mined by the principles of the law on State responsibility. The interna-
tional legal responsibility to act in conformity with international obliga-
tions wherever theymay arise is the overriding consideration.

7. There is a trend against exceptions to basic human rights principles. This
was acknowledged as important for the purposes of the interpretation of
Article 33(2). Exceptionsmust be interpreted very restrictively, subject to
due process safeguards, and as ameasure of last resort. In cases of torture,
no exceptions are permitted to the prohibition against refoulement.
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I. Article 31: refugees unlawfully in the country of refuge

A. Introduction

Article 31 of the 1951ConventionRelating to the Status of Refugees1 pro-
vides as follows:

1. The Contracting States shall not impose penalties, on account of their

illegal entry or presence, on refugees who, coming directly from a territory

where their life or freedomwas threatened in the sense of Article 1, enter or

are present in their territory without authorization, provided they present

themselves without delay to the authorities and show good cause for their

illegal entry or presence.

2. The Contracting States shall not apply to themovements of such

refugees restrictions other than those which are necessary and such

restrictions shall only be applied until their status in the country is

regularized or they obtain admission into another country. The Contracting

States shall allow such refugees a reasonable period and all the necessary

facilities to obtain admission into another country.

1 189 UNTS 150; and, for the 1967 Protocol to the 1951 Convention Relating to the Status of
Refugees, 606UNTS 267.
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Despite this provision, asylum seekers are placed in detention facilities through-
out Europe, North America, and Australia, owing to their illegal entry or presence.
In its July 2000 review of reception standards for asylum seekers in the European
Union, UNHCR found several different types of detention in operation, including
detention at border points or in airport transit areas, and that the grounds for de-
tention also vary.2 For example, refugees and asylum seekers may be detained at
the ‘pre-admission’ phase, because of false documents or lack of proper documen-
tation, or theymay be held in anticipation of deportation or transfer to a ‘safe third
country’, for example, under the provisions of the Dublin Convention.3 Several
countries have no limit on themaximumperiod of detention, includingDenmark,
Finland, the Netherlands, and the United Kingdom, while others provide maxi-
mum periods and require release if no decision on admission or removal has been
taken.
Increasingly, thepractice among receiving countries is to setup special detention

or holding centres, for example, in Austria, Belgium, Denmark, France, Germany,
Greece, the Netherlands, Spain, Sweden, the United Kingdom, and the United
States; such facilitiesmay be open, semi-open, or closed. Because of demand,many
States also employ regular prisons for the purposes of immigration-related deten-
tion; in such cases, asylum seekers are generally subject to the same regime as other
prisoners and are not segregated from criminals or other offenders.
The 1951 Convention establishes a regime of rights and responsibilities for

refugees. In most cases, only if an individual’s claim to refugee status is examined
beforehe or she is affected by an exercise of State jurisdiction (for example, in regard
topenalization for ‘illegal’ entry), can the State be sure that its international obliga-
tions aremet. Just as adecisionon themerits of a claim to refugee status is generally
the only way to ensure that the obligation of non-refoulement is observed, so also is
such a decision essential to ensure that penalties are not imposed on refugees, con-
trary to Article 31 of the 1951 Convention.
To impose penalties without regard to themerits of an individual’s claim to be a

refugee will likely also violate the obligation of the State to ensure and to protect
the human rights of everyone within its territory or subject to its jurisdiction.4

2 UNHCR, Reception Standards for Asylum Seekers in the EuropeanUnion (Geneva, July 2000).
3 Convention Determining the State Responsible for Examining Applications for Asylum Lodged
inOne of theMember States of the EuropeanCommunity (DublinConvention), OJ 1990 L254, 19
Aug. 1997.

4 This duty is recognized in Art. 2(1) of the 1966 International Covenant on Civil and Political
Rights (ICCPR), 999 UNTS 171 (‘Each State Party . . . undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in the present
Covenant . . .’); inArt.1of the1950EuropeanConvention for theProtectionofHumanRights and
Fundamental Freedoms (European Convention on Human Rights), ETS No. 5 (‘The . . . Parties
shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I of
thisConvention’); and inArt.1of the1969AmericanConventiononHumanRights or ‘Pact of San
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Such a practice is alsowasteful of national resources and an example of badman-
agement. Where the penalty imposed is detention, it imposes significant costs on
the receiving State, and inevitably increases delay in national systems, whether at
the level of refugee determination or immigration control.
Nevertheless, increasing demands for control measures over the movements of

people have led even to refugees recognized after ‘unauthorized’ arrival being ac-
corded lesser rights, contrary to the terms of the 1951 Convention and the 1967
Protocol, while elsewhere refugees and asylum seekers are commonly fined or im-
prisoned.

B. Problems arising and scope of the paper

In this time of uncertainty, when security concerns are once more high
on the agenda and many States seem unable effectively to manage their refugee
determination systems effectively and efficaciously, the terms of Article 31 of the
1951Convention call for close examinationandanalysis. Sections II–Vof this paper
therefore reviewmainly the central issues arising out of or relating to Article 31(1),
with particular reference to the scope of protection (who benefits), the conditions
of entitlement (‘coming directly’, ‘without delay’, ‘good cause’), and the precise
natureof the immunity (‘penalties’). SectionsVI andVII examineArticle31(2),with
particular reference to restrictions on freedom of movement and the issue of de-
tention (both generally, and in regard to the ‘necessary’ measures which may be
imposed under that provision).

II. Article 31: the origins of the text

The Vienna Convention on the Law of Treaties confirms the principle of
general international law, that a treaty ‘shall be interpreted in good faith in accor-
dancewith the ordinarymeaning to be given to the terms of the treaty in their con-
text and in the light of its object and purpose’.5 In the case of the 1951Convention,
this means interpretation by reference to the object and purpose of extending the

José, Costa Rica’, Organization of American States (OAS) Treaty Series No. 35 (‘The . . . Parties . . .
undertake to respect the rights and freedoms recognized herein and to ensure to all persons sub-
ject to their jurisdiction [their] free and full exercise . . .’). This duty is clearly linked to thematch-
ing duty to provide a remedy to those whose rights are infringed, or threatened with violation
(Art. 14(1) of the ICCPR; Art. 13 of the European Convention on Human Rights; Art. 25 of the
American Convention onHuman Rights).

5 1969 Vienna Convention on the Law of Treaties, UN doc. A/CONF.39/27, Art. 31(1); G. S.
Goodwin-Gill, The Refugee in International Law (2nd edn, Clarendon Press, Oxford, 1996),
pp. 366–8.
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protection of the international community to refugees, and assuring to ‘refugees
the widest possible exercise of . . . fundamental rights and freedoms’, as stated in
the preamble. Article 32 of the Vienna Convention provides further:

Recoursemay be had to supplementarymeans of interpretation, including

the preparatory work of the treaty and the circumstances of its conclusion, in

order to confirm themeaning resulting from the application of article 31, or

to determine themeaningwhen the interpretation according to article 31:

(a) leaves themeaning ambiguous or obscure; or (b) leads to a result which is

manifestly absurd or unreasonable.

Article33of theViennaConventionclarifies the interpretationof treaties authen-
ticated in two or more languages. The 1951 Convention stipulates in its conclud-
ing paragraph that theEnglish and the French texts are equally applicable. In cases
where the French and the English texts disclose a difference ofmeaning,which the
application of Articles 31 and 32 of the ViennaConvention does not remove, Article
33(4) states that ‘themeaning which best reconciles the texts, having regard to the
object and purpose of the treaty, shall be adopted’.6

As is shown below, the travaux préparatoires confirm the ‘ordinary meaning’ of
Article 31(1) of the 1951 Convention, as applying to refugees who enter or are
presentwithout authorization,whether theyhave comedirectly fromtheir country
of origin, or from any other territory inwhich their life or freedomwas threatened,
provided they show good cause for such entry or presence.
So far as the references in Article 31(1) to refugees who ‘come directly’ and show

‘good cause’ may be ambiguous, the travaux préparatoires illustrate that these terms
were not intended to deny protection to persons in analogous situations. On the
contrary, the drafting history of Article 31(1) shows clearly only a small move from
an ‘open’ provision on immunity (benefiting the refugeewhopresents him- or her-
self without delay and shows ‘good cause’), to one of slightly more limited scope,
incorporating references to refugees ‘coming directly from a territory where their
life or freedom was threatened’. Moreover, the drafting history shows clearly that
this revisionwas intended specifically tomeet one particular concern of the French
delegation.
The term ‘penalties’ in Article 31(1) was not extensively discussed during the

preparatory work of the treaty. ‘Penalties’ are sometimes interpreted only as ‘crim-
inal penalties’ by relying on the French term ‘sanctions pénales’. The broader view of
the term ‘penalties’ takes into account the object and purpose of the treaty, as well
as the interpretation of the term ‘penalties’ incorporated in other human rights
treaties.7

6 See Vienna Convention, Art. 33(4). 7 See below, section II.C.
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A. The AdHoc Committee

A proposal to exempt illegally entering refugees from penalties was first
included in thedraft conventionpreparedby the1950AdHocCommittee on State-
lessness and Related Problems, meeting at Lake Success, New York, in February
1950.8 The relevant part of what was then draft Article 24 provided as follows:

1. TheHigh Contracting Parties undertake not to impose penalties, on

account of their illegal entry or residence, on refugees who enter or who are

present in their territory without prior or legal authorization, andwho

present themselves without delay to the authorities and show good cause for

their illegal entry.9

The text was further refined during latermeetings, emerging as draft Article 26:

1. The Contracting States shall not impose penalties, on account of his illegal

entry or presence, on a refugee who enters or who is present in their territory

without authorization, andwho presents himself without delay to the

authorities and shows good cause for his illegal entry or presence.10

As was commented at the time: ‘A refugee whose departure from his country of
origin is usually a flight, is rarely in a position to complywith the requirements for
legal entry (possession of national passport and visa) into the country of refuge.’11

The Committee reconvened in August 1950 (renamed the Ad Hoc Committee
on Refugees and Stateless Persons). No changes were made in the text, although
the Committee noted ‘that in some countries freedom from penalties on account
of illegal entry is also extended to those who give assistance to such refugees for
honourable reasons’.12 During this meeting, Australia called for a clarification of
the term ‘penalties’, but, apart from suggestions by the French and Belgium rep-
resentatives that penalties mentioned in the Article should be confined to judicial
penalties only, no further clarificationwasprovided.13 Thedraft textwas thereafter

8 Belgium and theUSA, ‘Proposed Text for Article 24 of the Draft Convention Relating to the Sta-
tus of Refugees’, UN doc. E/AC.32/L.25, 2 Feb. 1950; ‘Decisions of the Committee on Stateless-
ness and Related Problems Taken at the Meetings of 2 February 1950’, UN doc. E/AC.32.L.26,
2 Feb. 1950.

9 ‘Decisions of the Committee on Statelessness and Related Problems Taken at the Meetings of 3
February 1950’, UN doc. E/AC.32.L.26, 3 Feb. 1950.

10 ‘Draft Convention Relating to the Status of Refugees, Decisions of theWorkingGroupTaken on
9 February 1950’, UN doc. E/AC.32/L.32, 9 Feb. 1950.

11 Draft Report of the AdHoc Committee on Statelessness and Related Problems, ‘Proposed Draft
Convention Relating to the Status of Refugees’, UN doc. E/AC.32.L.38, 15 Feb. 1950, Annex I
(draft Art. 26); Annex II (comments, p. 57).

12 ‘Draft Report of the Ad Hoc Committee on Refugees and Stateless Persons’, UN doc.
E/AC.32.L.43, 24Aug. 1950, p. 9; cf. the Swiss legislation, at section III.A.1 below.

13 ‘Summary Record of the Fortieth Meeting of the Ad Hoc Committee on Refugees and Stateless
Persons, Second Session’, UN doc. E/AC.32/SR.40, 27 Sept. 1950, p. 5.
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considered by the 1951 Conference of Plenipotentiaries on the Status of Refugees
and Stateless Persons, whichmet in Geneva in July 1951.

B. Discussions at the 1951 Conference

Since Article 26 (Article 31 to be) ‘trespassed’ on the delicate ‘sovereign’
areas of admission and asylum, France was concerned during the 1951 Geneva
Conference that it should not allow those who had already ‘found asylum . . . to
move freely from one country to another without having to comply with frontier
formalities’.14 In clarifying his country’s position, the French delegate gave the ex-
ample of ‘a refugeewho, having found asylum in France, tried tomake his way un-
lawfully into Belgium. It was obviously impossible for the Belgian Government to
acquiesce in that illegal entry, since the life and liberty of the refugee would be in
noway in danger at the time.’15

The essential question between France and other participating States was
whether the requirement that the refugee should show ‘good cause’ for entering
or being present illegally was adequate (as the United Kingdom representative,
Mr Hoare, argued) or whether more explicit wording was required, as suggested
by the French delegate:

[I]t was often difficult to define the reasons which could be regarded as

constituting good cause for the illegal entry into, or presence in, the territory

of a State of refuge. But it was precisely on account of that difficulty that it

was necessary tomake the wording of paragraph 1more explicit . . . To admit

without any reservation that a refugee who had settled temporarily in a

receiving country was free to enter another, would be to grant him a right of

immigration whichmight be exercised for reasons ofmere personal

convenience.16

Other countries, however, recognized that refugees might well have good cause
for leaving any first country of refuge. Denmark cited the example of ‘a Hungar-
ian refugee living in Germany [whomight] without actually being persecuted, feel
obliged to seek refuge in another country’, and later that of ‘a Polish refugee living
in Czechoslovakia, whose life or liberty was threatened in that country and who
proceeded to another’. It proposed that France’s suggested amendment (limiting
the benefit of immunity to those arriving directly from their country of origin) be

14 ‘Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, Summary
Records’, UN doc. A/CONF.2/SR.13, (M. Colemar, France).

15 ‘Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, Summary
Records’, UN doc. A/CONF.2/SR.13 (M. Colemar, France).

16 ‘Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, Summary
Records’, UN doc. A/CONF.2/SR.14 (M. Colemar, France).
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replaced by a reference to arrival from any territory in which the refugee’s life or
freedomwas threatened.17

During the course of the debate, the United Nations High Commissioner for
Refugees,DrVanHeuvenGoedhart, expressedhis concern about ‘necessary transit’
and the difficulties facing a refugee arriving in an ungenerous country. He recalled
that he himself had fled the Netherlands in 1944 on account of persecution, had
hidden forfivedays inBelgiumand then, becausehewas also at risk there, hadbeen
helpedby theResistance toFrance, thence toSpainandfinally to safety inGibraltar.
It would be unfortunate, he said, if refugees in similar circumstances were penal-
ized for not having proceeded directly to the final country of asylum.18

TheUnitedKingdomrepresentative,MrHoare, said thatfleeingpersecutionwas
itself good cause for illegal entry, but there could be other good causes. The French
suggested that their proposed amendment be changed so as to exclude refugees,
‘having been unable to find even temporary asylum in a country other than the one
inwhich . . . life or freedomwould be threatened’. Thiswas opposed by theUK rep-
resentative on practical grounds (it would impose on the refugee the impossible
burden of proving a negative); and by the Belgian representative on language and
drafting grounds (it would exclude from the benefit of the provision any refugee
who hadmanaged to find a few days’ asylum in any country throughwhich he had
passed).19

Although draft Article 26(1) was initially adopted on the basis of the French
amendment as modified by the Belgian proposal, the text as a whole was debated
again on the final day of the Conference. The High Commissioner reiterated the
UK’s objection, while the specific focus of the French position is evident in the fol-
lowing comment ofM. Rochefort:

The fact that was causing him concern was that there were large numbers of

refugees living in countries bordering on France. If they crossed the French

frontier without their lives being in danger, the French Government would

be entitled to impose penalties and to send them back to the frontier.20

17 ‘Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, Summary
Records’, UN doc. A/CONF.2/SR.13, p. 15; UN doc. A/CONF.2/SR.35, p. 18. Conventions such
as those concluded at Dublin (above n. 3) and Schengen (1990 Schengen Convention Applying
the Schengen Agreement of 14 June 1985 on the Gradual Abolition of Checks at Their Com-
mon Border, 30 ILM 84 (1991)), as well as new political and territorial arrangements emerging
in Europe, also raise important questions regarding the territorial scope and application of the
1951 Convention and the 1967 Protocol, including the place of Art. 31 in a ‘Europe without in-
ternal frontiers’; these issues cannot be addressed in the present paper.

18 ‘Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, Summary
Records’, UN doc. A/CONF.2/SR.14, p. 4.

19 ‘Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, Summary
Records’, UN doc. A/CONF.2/SR.14, pp. 10–11 and 13.

20 ‘Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, Summary
Records’, UN doc. A/CONF.2/SR.35 (M. Rochefort, France).
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In the event, the requirement that the refugee should benefit from immunity
only if able to prove that he or she had been unable to find even temporary asylum
was dropped in favour of the present language in Article 31(1):

The Contracting States shall not impose penalties, on account of their illegal

entry or presence, on refugees, who, coming directly from a territory where

their life or freedomwas threatened in the sense of Article 1, enter or are

present in their territory without authorization, provided they present

themselves without delay to the authorities and show good cause for their

illegal entry or presence.

Article 31 thus includes threats to life or freedom as possible reasons for illegal
entry or presence; specifically refrains from linking such threats to the refugee’s
country of origin; and recognizes that refugees may have ‘good cause’ for illegal
entry other than persecution in their country of origin.

C. Themeaning of terms: some preliminary views

Thebenefitof immunity frompenalties for illegal entryextends to refugees,
‘comingdirectly froma territorywhere their life or freedomwas threatened . . . pro-
vided they present themselves without delay . . . and show good cause for their ille-
gal entry or presence’.
Although expressed in terms of the ‘refugee’, this provision would be devoid of

all effect unless it also extended, at least over a certain time, to asylum seekers or,
in the words of the court in Adimi,21 to ‘presumptive refugees’. This necessary in-
terpretation,which takes account also of the declaratory nature of refugee status,22

has obvious implications, not only for the general issue of immunity, but also for
the moment at which proceedings might be commenced or penalties imposed. If
Article31 is to be effectively implemented, clear legislative or administrative action
is required to ensure that such proceedings are not begun or, where they are insti-
tuted, to ensure that nopenalties are in fact imposed for cases fallingwithinArticle
31(1). As shownbelow,manyStates donotmake adequate legislative or administra-
tive provision to ensure delay or postponement in the application of enforcement
measures.

21 See section III.B.1 below.
22 See UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status (Geneva, 1979),

para. 28:

A person is a refugee within themeaning of the 1951 Convention as soon as he fulfils
the criteria contained in the definition. This would necessarily occur prior to the time at
which his refugee status is formally determined. Recognition of his refugee status does
not thereforemake him a refugee but declares him to be one. He does not become a
refugee because of recognition, but is recognized because he is a refugee.
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Refugees are not required to have come ‘directly’ from their country of origin.
The intention, reflected in the practice of some States, appears to be that, for Ar-
ticle 31(1) to apply, other countries or territories passed through should also have
constituted actual or potential threats to life or freedom, or that onward flightmay
have been dictated by the refusal of other countries to grant protection or asylum,
or by the operation of exclusionary provisions, such as those on safe third country,
safe country of origin, or time limits. The criterion of ‘good cause’ for illegal entry
is clearly flexible enough to allow the elements of individual cases to be taken into
account.
The term ‘penalties’ is not defined in Article 31 and the question arises whether

the term used in this context should only comprise criminal penalties, or whether
it should also include administrative penalties (for example, administrative deten-
tion). Some argue that the drafters appear to have had in mind measures such as
prosecution, fine, and imprisonment, basing this narrow interpretation also on the
French version of Article 31(1) which refers to ‘sanctions pénales’ and on case law.23

By contrast, the English version only uses the term ‘penalties’, which allows a
wider interpretation. As stated above at the beginning of this section, where the
French and the English texts of a convention disclose a different meaning which
the application of Articles 31 and 32 of the 1969 Vienna Convention does not re-
move, themeaningwhich best reconciles the texts, having regard to the object and
purpose of the treaty, shall be adopted. In seeking the most appropriate interpre-
tation, the deliberations of the Human Rights Committee or scholars relating to
the interpretation of the term ‘penalty’ in Article 15(1) of the ICCPR can also be of
assistance. TheHuman Rights Committee notes, in a case concerning Canada,

that its interpretation and application of the International Covenant on Civil

and Political Rights has to be based on the principle that the terms and

concepts of the Covenant are independent of any particular national system

or law and of all dictionary definitions. Although the terms of the Covenant

are derived from long traditions withinmany nations, the Committeemust

now regard them as having an autonomousmeaning. The parties havemade

extensive submissions, in particular as regards themeaning of the word

‘penalty’ and as regards relevant Canadian law and practice. The Committee

appreciates their relevance for the light they shed on the nature of the issue in

dispute. On the other hand, themeaning of the word ‘penalty’ in Canadian

law is not, as such, decisive.Whether the word ‘penalty’ in article 15(1)

should be interpreted narrowly or widely, andwhether it applies to different

kinds of penalties, ‘criminal’ and ‘administrative’, under the Covenant, must

23 See, e.g.,R. v. Secretary of State for theHomeDepartment, exparteMakoyi, EnglishHighCourt (Queen’s
BenchDivision), No. CO/2372/91, 21Nov. 1991, unreported, where it was noted that ‘a penalty,
on the face of it, would appear to involve a criminal sanction . . . [T]he word “penalty” in Article
31 is not apt to cover detention such as exists in the present situation.’
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depend on other factors. Apart from the text of article 15(1), regardmust be

had, inter alia, to its object and purpose.24

Nowak, in his commentary on the ICCPR, refers to the term ‘criminal offence’ in
Article 14 of the ICCPR.25 He argues that ‘every sanction that has not only a preven-
tive but also a retributive and/or deterrent character is . . . to be termed a penalty,
regardless of its severity or the formal qualification by law and by the organ impos-
ing it’.26

Taking the above approach into account, Article 31(1) of the 1951 Convention,
and in particular the term ‘penalty’, could be interpreted as follows: the object
and purpose of the protection envisaged by Article 31(1) of the 1951 Convention
is the avoidance of penalization on account of illegal entry or illegal presence. An
overly formal or restrictive approach to defining this termwill not be appropriate,
for otherwise the fundamental protection intended may be circumvented and the
refugee’s rights withdrawn at discretion.
Given the growing practice in some countries of setting up detention or hold-

ing centres for those deemed to have moved in an ‘irregular’ fashion,27 the ques-
tion whether such practices amount to a ‘penalty’ merits examination, taking into
account both the discussions on ‘detention’ at the time this provision was drafted
and the terms of Article 31(2). In this context, it is important to recall that it is al-
ways possible that some refugeeswill have justification for undocumented onward
travel, if for instance they face threats or insecurity in the first country of refuge.
WhereArticle31 applies, the indefinite detention of suchpersons can constitute an
unnecessary restriction, contrary to Article 31(2). The Conference records indicate
that, apart from a few days for investigation,28 further detention would be neces-
sary only in cases involving threats to security or a great or sudden influx. Thus,
although ‘penalties’ might not exclude eventual expulsion, prolonged detention
of a refugee directly fleeing persecution in the country of origin, or of a refugee
with good cause to leave another territory where life or freedom was threatened,
requires justification under Article 31(2), or exceptionally on the basis of provi-
sionalmeasuresonnational securitygroundsunderArticle9.EvenwhereArticle31
does not apply, general principles of law suggest certain inherent limitations on

24 VanDuzenv.Canada,CommunicationNo.50/1979,UNdoc.CCPR/C/15/D/50/1979,7April1982,
para. 10.2.

25 For further analysis of the meaning of ‘penalty’, see, T. Opsahl and A. de Zayas, ‘The Uncer-
tain Scope of Article 15(1) of the International Covenant on Civil and Political Rights’, Canadian
HumanRights Yearbook, 1983, p. 237.

26 M. Nowak, UN Covenant on Civil and Political Rights – CCPR Commentary (Engel Verlag, Kehl am
Rhein, Strasbourg, Arlington, 1993), p. 278.

27 See Executive Committee, ConclusionNo. 58 (XL) 1989; and section III.E. below.
28 On detention for ‘a few days’ to verify identity, etc., see generally UN docs. A/CONF.2/SR.13,

pp. 13–15; SR.14, pp. 4 and 10–11; and SR.35, pp. 11–13, 15–16 and 19.
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the duration and circumstances of detention.29 In brief, while administrative de-
tention is allowed under Article 31(2), it is equivalent, from the perspective of in-
ternational law, to a penal sanction whenever basic safeguards are lacking (review,
excessive duration, etc.). In this context, the distinction between criminal and ad-
ministrative sanctions becomes irrelevant. It is necessary to look beyond the notion
of criminal sanction andexaminewhether themeasure is reasonable andnecessary,
or arbitrary and discriminatory, or in breach of human rights law.
At the 1951 Conference, several representatives considered that the undertak-

ing not to impose penalties did not exclude the possibility of eventual resort to
expulsion,30 although in practice this power is clearly circumscribed by the prin-
ciple of non-refoulement. Article 31 does not require that refugees be permitted to
remain indefinitely, and subparagraph 2 makes it clear that States may impose
‘necessary’ restrictions on movement, for example, in special circumstances such
as a large influx. Such measures may also come within Article 9 concerning situa-
tions of war or other grave exceptional circumstances, and are an exception to the
freedomofmovement requiredbyArticle26. In such cases, in accordancewithgen-
eral principles of interpretation, restrictions shouldbenarrowly interpreted. In the
case of the refugee, they shouldonlybe applieduntil his orher status in the country
of refuge is regularized or admission obtained into another country.
Some of the broader issues raised by detention are examined more fully in

Section VI below.
Themeaningof ‘illegal entry orpresence’ hasnot generally raised anydifficult is-

sue of interpretation.The formerwould include arrivingor securing entry through
the use of false or falsified documents, the use of othermethods of deception, clan-
destine entry (for example, as a stowaway), and entry into State territory with the
assistance of smugglers or traffickers. The precise method of entry may neverthe-
less have certain consequences in practice for the refugee or asylum seeker. ‘Illegal
presence’would cover lawful arrival and remaining, for instance, after the elapse of
a short, permitted period of stay.
The notion of ‘good cause’ has also not been the source of difficulty; being a

refugeewith awell-founded fear of persecution is generally accepted as a sufficient
good cause, although this criterion is also considered relevant to assessing the va-
lidity of the reason why a refugee or asylum seeker might choose to move beyond
the first country of refuge or transit.

29 See e.g., Art. 32 of the 1951 Convention, limiting the circumstances in which lawfully resident
refugeesmay be expelled to cases of national security or public order. It requires decisions in ac-
cordancewithdueprocess of law, and some formof appeal.Dueprocess today includes, as amin-
imum, knowledge of the case against one, an opportunity to be heard, and a right of appeal or
review.Moreover, refugeesunderorderof expulsionare tobe alloweda reasonableperiodwithin
which to seek legal entry into another country, though States retain discretion in the interim to
apply ‘such internal measures as theymay deem necessary’.

30 UNdoc. A/CONF.2/SR.13, pp. 12–14 (Canada, UK); cf. Art. 5 of the 1954Caracas Convention on
Territorial Asylum, OAS Treaty Series No. 19.
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III. Incorporation of the principle in national law

Theprinciple of immunity frompenalties for refugees enteringorpresent
without authorization is confirmed in thenational legislation and case lawofmany
States party to the 1951 Convention or the 1967 Protocol, by the jurisprudence of
the European Court of Human Rights, and in the practice of States at large.

A. National legislation

Examples of legislation on this issue from a range of different countries
follow.31

1. Switzerland

Particularly striking in the field of national legislation is Swiss law, which extends
immunity from penalization also to those who assist refugees entering illegally.
Article23(3) of the Federal LawConcerning the Stay andEstablishment of Foreign-
ers reads:

Whoever takes refuge in Switzerland is not punishable if themanner and the

seriousness of the persecution to which he is exposed justifies illegal crossing

of the frontier; whoever assists him is equally not punishable if his motives

are honourable.32

2. United Kingdom

TheUnitedKingdom’s approach, adoptedafter thedecision inAdimi,33 ismore lim-
ited. Section 31 of the Immigration and AsylumAct 1999 reads:

(1) It is a defence for a refugee chargedwith an offence to which this section

[concerning, among others, deception to gain entry, assisting illegal entry]

applies to show that, having come to the United Kingdomdirectly from a

country where his life or freedomwas threatened (within themeaning of the

Refugee Convention), he—

31 The legislation cited hereunder is based on primary sources and/or is published (in translation
where appropriate) inUNHCR/Centre forDocumentationandResearch,RefWorld (CD-ROM,8th
edn, July 1999). For further details, see Annex 3.1.

32 Loi fédérale du 26 mars 1931 sur le séjour et l’établissement des étrangers. The original French text
reads: ‘Celui qui se réfugie en Suisse n’est pas punissable si le genre et la gravité des poursuites
auxquelles il est exposé justifient le passage illégal de la frontière; celui qui lui prête assistance
n’est également pas punissable si ses mobiles sont honorables.’ New formulation according to
ch. I of the Federal Law of 9 Oct. 1987, in force since 1 March 1988 (RO 1988 332 333: FF 1986
III 233); cf. developments regarding the use of smugglers, text at n. 61 below.

33 See further section III.B.1 below.
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(a) presented himself to the authorities in the United Kingdomwithout

delay;

(b) showed good cause for his illegal entry or presence; and

(c) made a claim for asylum as soon as was reasonably practicable after his

arrival in the United Kingdom.

(2) If, in coming from the country where his life or freedomwas

threatened, the refugee stopped in another country outside the United

Kingdom, subsection (1) applies only if he shows that he could not reasonably

have expected to be given protection under the Refugee Convention in that

other country.
. . .

(5) A refugee who hasmade a claim for asylum is not entitled to the defence

provided by subsection (1) in relation to any offence committed by him after

making that claim.

(6) ‘Refugee’ has the samemeaning as it has for the purposes of the Refugee

Convention.

(7) If the Secretary of State has refused to grant a claim for asylummade by

a personwho claims that he has a defence under subsection (1), that person is

to be taken not to be a refugee unless he shows that he is . . .

3. United States

The law of the United States is also clear. A refugee fulfilling the requirements set
out inArticle31(1) of the1951Convention shouldnotbe charged in relation todoc-
ument fraud committed at the time of entry:

(j) Declination to file charges for document fraud committed by refugees at

the time of entry. The [Immigration andNaturalization] Service shall not

issue a Notice of Intent to Fine for acts of document fraud committed by an

alien pursuant to direct departure from a country in which the alien has a

well-founded fear of persecution or fromwhich there is a significant danger

that the alien would be returned to a country in which the alien would have a

well-founded fear of persecution, provided that the alien has presented

himself or herself without delay to an INS officer and shown good cause for

his or her illegal entry or presence . . .34

4. Belize

The Refugees Act 1991 stipulates that refugees should not be penalized for their
illegal entry. Section 10(1) of the Act provides:

34 8 Code of Federal Regulations (CFR), part 270, Penalties for Document Fraud, section 270.2,
Enforcement procedures, 8USC 1101, 1103, and 1324c.
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Notwithstanding the provisions of the Immigration Act, a person or any

member of his family shall be deemed not to have committed the offence of

illegal entry under that Act or any regulationsmade thereunder: (a) if such

person applies in terms of Section 8 for recognition of his status as a refugee,

until a decision has beenmade on the application and, where appropriate,

such person has had an opportunity to exhaust his right of appeal in terms of

that section; or (b) if such person has become a recognised refugee.

5. Finland

As in Switzerland, Finnish legislation takes into account the motives of the perpe-
trator and the conditions affecting the securityof theperson inhis countryoforigin
or countryofhabitual residencewhendeterminingwhetherorganized illegal entry
should be penalized. The 1991Aliens Act reads:

Whosoever in order to obtain financial benefit for himself or another

(1) brings or attempts to bring an alien into Finland, aware that the said alien

lacks the passport, visa or residence permit required for entry, (2) arranges or

provides transport for the alien referred to in the subparagraph above to

Finland or (3) surrenders to another person a false or counterfeit passport,

visa or residence permit for use in conjunction with entry, shall be fined or

sentenced to imprisonment for amaximum of two years for arrangement of

illegal entry. A charge of arranging illegal entry need not be brought or

punishment put into effect if the act may be pardonable; particular attention

must be given to themotives of the perpetrator and to the conditions

affecting the security of the alien in his country of origin or country of

habitual residence.35

6. Ghana

The Refugee Act 1992 (PNDCL 3305D) contains a specific provision, exempting
refugees frombeingpenalized for illegal entry or presence. Section2of theAct pro-
vides:

Notwithstanding any provision of the Aliens Act, 1953 (Act 160) but subject

to the provisions of this Law, a person claiming to be a refugee within the

meaning of this Law, who illegally enters Ghana or is illegally present in

Ghana shall not: (a) be declared a prohibited immigrant; (b) be detained; or

(c) be imprisoned or penalised in any othermannermerely by reason of his

illegal entry or presence pending the determination of his application for a

refugee status.

35 See Aliens Act (378/91), 22 Feb. 1991, as amended, Art. 64b (28.6.1993/639) Arranging of Illegal
Entry.
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7. Lesotho

TheRefugeeAct1983 is another example of national legislationwhere refugees are
not penalized for their illegal entry or presence. Section 9 of the Act provides:

(1) Subject to Section 7, and notwithstanding anything contained in the

Aliens Control Act, 1966, a person claiming to be a refugee within the

meaning of Section 3(1), who has illegally entered or is illegally present in

Lesotho shall not, (a) be declared a prohibited immigrant; (b) be detained; or

(c) be imprisoned or penalised in any other way, only by reason of his illegal

entry or presence pending the determination of his application for

recognition as a refugee under Section 7.

(2) A person to whom sub-section (1) applies shall report to the nearest

immigration officer or other authorised officer within fourteen days from the

date of his entry andmay apply for recognition as a refugee: Provided that

where a person is illegally present in the country by reason of expiry of his

visa, he shall not be denied the opportunity to apply for recognition of his

refugee statusmerely on the grounds of his illegal presence.

(3) Where a person to whom this section applies, (a) fails to report to the

nearest authorised officer in accordance with sub-section (2); and (b) is

subsequently recognized as a refugee, his presence in Lesotho shall be lawful,

unless there are grounds to warrant his expulsion pursuant to Section 12.

(4) Where an applicationmade under sub-section (2) is rejected, the

applicant shall be granted reasonable time in which to seek legal admission

to another country.36

8. Malawi

The Refugee Act 1989 in Malawi exempts a refugee from penalization for illegal
entry or presence provided he or she presents him- or herself within twenty-four
hours of his or her entry or within such longer period as the competent officermay
consider acceptable in the circumstances. Section 10(4) of the Act provides:

A personwho has illegally enteredMalawi for the purpose of seeking asylum

as a refugee shall present himself to a competent officer within twenty-four

hours of his entry or within such longer period as the competent officermay

consider acceptable in the circumstances and such person shall not be

detained, imprisoned, declared a prohibited immigrant or otherwise

penalized by reason only of his illegal entry or presence inMalawi unless and

until the Committee has considered andmade a decision on his application

for refugee status.

36 Lesotho, Refugee Act 1983, Gazette No. 58, Supplement No. 6, 9Dec. 1983.
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9. Mozambique

Article 11 of the Refugee Act 1991 stipulates that criminal or administrative pro-
ceedings related to illegal entry shall be suspended immediately upon submission
of a refugee claim:

1. Where any criminal or administrative offence directly connected with

illegal entry into the Republic ofMozambique has been committed by the

petitioner and his familymembers and has given rise to criminal or

administrative proceedings, any such proceedings shall be suspended

immediately upon the submission of the petition.

2. If the ruling is in favour of the grant of asylum, the suspended

proceedings shall be filed, provided that the offence or offences committed

were determined by the same facts as those which warranted the grant of the

petition for asylum.37

B. National case law

The principle of immunity from penalty and the protected status of the
refugee and asylum seeker have been upheld in a number of municipal court
decisions.38

For instance, in Alimas Khaboka v. Secretary of State for the Home Department,39 the
English Court of Appeal, while finding for the Secretary of State in regard to the
appellant’s removal to France, considered that the term ‘refugee’ includes an asy-
lum seeker whose application has not yet been determined, and who is subject to
the limitations laid down in Article 31 of the 1951 Convention.
InR. v.UxbridgeMagistrates’ Court andAnother, ex parte Adimi,40 theDivisional Court

in the United Kingdom observed: ‘That article 31 extends not merely to those ul-
timately accorded refugee status but also to those claiming asylum in good faith
(presumptive refugees) is not in doubt. Nor is it disputed that article 31’s protec-
tion can apply equally to those using false documents as to those (characteristically
the refugees of earlier times) who enter a country clandestinely.’
The Regional Superior Court (Landesgericht) in Münster, Federal Republic of

Germany,41 found that an asylum seeker who entered illegally and who presented
himself to the authorities oneweek after arrival after looking for advice on the asy-
lum procedure, was not to be penalized for illegal entry. The court observed that

37 Mozambique, Act No. 21/91, 31Dec. 1991 (Refugee Act).
38 Thedecisionscitedhereunder includemanyreported inUNHCR/Centre forDocumentationand

Research, RefWorld (CD-ROM, 8th edn, July 1999).
39 [1993] ImmAR 484.
40 [1999] ImmAR 560. A fuller account of this case appears in section III.B.1 below.
41 Nos. 39 Js 688/86 (108/88), LG Münster, 20 Dec. 1988. An appeal by the Public Prosecutor was

rejected on 3May 1989 by the Appeals Court (Oberlandesgericht) in Hamm.



202 Illegal entry (Article 31)

there is no general time limit for determining what constitutes ‘without delay’,
which should be considered on a case-by-case basis.
The Oberlandesgericht Celle42 and the Landesgericht Münster,43 among others,

found that refugees can claim exemption from penalties for illegal entry, even if
they have passed through a third State on their way to Germany from the State of
persecution.
On 14 January 2000, the Oberste Landesgericht of Bavaria held that Article 31 of

the 1951 Convention does not apply where the asylum seeker has benefited from
the help of a smuggler (Schleuser).44 Such an interpretation finds no support, in the
words of Article 31, or the travaux préparatoires45 or in the practice of States.46 In ad-
dition to directly violating Article 31 of the 1951 Convention, this interpretation
also contravenes the letter and the spirit of Article 5 of the Protocol Against the
Smuggling of Migrants by Land, Air and Sea. This reads: ‘Migrants shall not be-
come liable to criminal proceedings under this Protocol for the fact of having been
the object of [smuggling].’47

In the case of ShimonAkramandOthers, theCourt of First Instance (CriminalCases)
in Myttilini, Greece,48 found the defendants – Iraqi citizens of the Catholic faith –
to be innocent of the crime of illegal entry. Referring to Article 31 of the 1951
Convention, among others, the Court concluded that refugee status precludes the
imposition of penalties on asylum seekers for illegal entry.49

The Swiss Federal Court50 confirms the above interpretations, and specifically
that ‘good cause’ is not about being at risk in a particular country, but muchmore
about the illegality of entry. In particular, the Court held that Article 31(1) of the
1951 Convention applies even where an asylum seeker has had the opportunity to
file an asylum claim at the border but did not do so because he or she was afraid of
not being allowed entry. The case involved the illegal entry of an Afghan refugee
into Switzerland from Italy with a false Singaporean passport. The Federal Court
said:

42 Decision of 13 Jan. 1987 (1 Ss 545/86), NvwZ 1987, 533 (ZaöRV) 48 [1988], 741.
43 See above n. 41.
44 Decision No. 230/99, Bayerisches Oberstes Landesgericht, 14 Jan. 2000. According to UNHCR Ger-

many, the Federal Ministry of Justice considers that the use of a smuggler raised doubt as to
whether the asylum seeker could be said to have come ‘directly’ from the State in which he or
she feared persecution.

45 See section II.A–II.C. 46 See section III.D.
47 Protocol Against the Smuggling ofMigrants by Land, Sea and Air, Supplementing the UNCon-

vention Against Transnational Organized Crime, UN doc. A/55/383, Nov. 2000.
48 Shimon Akram and Others, No. 585/1993, Court of First Instance (Criminal Cases), in Myttilini

(Aftoforo Trimeles PlimeliodikeioMyttilinis), 1993.
49 See also, Decision No. 233/1993 of another Greek court, the Court of First Instance (Criminal

Cases), Chios (Aftoforo Trimeles Plimeliodikeio Chiou).
50 Federal Cassation Court (Bundesgericht, Kassationshof ), judgment of 17 March 1999, reported in

Asyl 2/99, 21–3.
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A refugee has good cause for illegal entry especially when he has serious

reason to fear that, in the event of a regular application for asylum at the

Swiss frontier, he would not be permitted to enter Switzerland, because the

conditions laid down in Article 13c of the Asylum Law and Article 4 of the

Asylum Procedure Law are notmet. ‘Good cause’ is thus to be recognized in

regard to the alien who, if he is considered as a refugee, enters Switzerland

illegally with suchwell-founded apprehension, in order to be able tomake an

asylum application inland.51

1. The judgment inAdimi

The decision of the Divisional Court in the United Kingdom case of R. v. Uxbridge
Magistrates’ Court and Another, ex parte Adimi52 is one of the most thorough examina-
tions of the scope of Article 31 and the protection due. Simon Brown LJ observed
that the need for Article 31 had by nomeans diminished since it was drafted: ‘The
combined effect of visa requirements and carrier’s liability has made it well nigh
impossible for refugees to travel to countries of refuge without false documents.’
The question was when should it apply. Simon Brown LJ identified the broad in-
tended purpose as being ‘to provide immunity for genuine refugees whose quest
for asylum reasonably involved them in breaching the law’, adding that it applied
as much to refugees as to ‘presumptive refugees’, and as much to those using false
documents, as to those entering clandestinely.
The Court examined the three qualifying conditions, taking account first of the

government’s argument that Article 31 allows the refugee no element of choice as
to where he or she might claim asylum, and that only ‘considerations of continu-
ing safety’ would justify impunity for onward travel. Simon Brown LJ rejected this
argument, and found in favour of ‘some element of choice’:

[A]nymerely short term stopover en route to such intended sanctuary cannot

forfeit the protection of the Article, and . . . themain touchstones by which

exclusion from protection should be judged are the length of stay in the

intermediate country, the reasons for delaying there (even a substantial delay

in an unsafe third country would be reasonable were the time spent trying to

51 Translation by the writer. The original text reads:

Triftige Gründe für die illegale Einreise hat ein Flüchtling namentlich dann, wenn er
ernsthaft befürchtenmuss, dass er im Falle der ordnungsgemässen Einreichung eines
Asylgesuchs an der Schweizer Grenze keine Bewilligung zur Einreise in die Schweiz
erhält, weil die in Art. 13c AsylG und Art 4AsylV 1 genannten Voraussetzungen nicht
erfüllt sind. DemAusländer, der in dieser begründeten Sorge illegal in die Schweiz
einreist, um sein Asylgesuch im Inland . . . einreichen zu können, sind, wenn er als
Flüchtling zu betrachten ist, triftige Gründe zuzubilligen.

52 Above n. 40.
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acquire themeans of travelling on), andwhether or not the refugee sought or

found there protection de jure or de facto from the persecution they were

fleeing.

Newman J also considered that, given the ‘distinctive and differing state re-
sponses to requests for asylum’, there was a ‘rational basis for exercising choice
where to seek asylum’. The Court relied here also on UNHCR’s Guidelines on
Detention,53 as it did in considering what was meant by the requirement that the
refugee present him- or herself without delay. Again, Simon Brown LJ rejected the
government’s argument that some sort of ‘voluntary exonerating act’ was required
of theasylumseeker, suchas to claimasylumimmediatelyonarrival. Itwas enough,
in the view of the judge, that the claimant had intended to claim asylum within a
short time of arrival.
Such a pragmatic approach to themoment of claimwas also adopted in a parallel

jurisdiction, namely, in regard to appeals by asylum seekers for ‘income support’
(a UK social security benefit). Under United Kingdom law, entitlement to a certain
level of incomesupportdependsupon the asylumseekermakinga claimfor asylum
‘onhis arrival’ in theUnitedKingdom. In aNovember1999 case, the Social Security
Commissionerexpressed theviewthat ‘amoreprecise term’hadnotbeenemployed
in the regulations, precisely to allow ameasure of flexibility, and that the question
whether asylumwas claimed before or after clearing immigration control was not
determinative.54TheCommissioner tookaccountofandwasguidedbythedecision
of the Divisional Court in Adimi. He also inclined to accept the argument that ‘any
treatment thatwas less favourable than that accorded toothers andwas imposedon
account of illegal entrywas a penaltywithinArticle 31unless objectively justifiable
on administrative grounds’.55

On the third requirement of ‘good cause’, all parties in theAdimi case agreed that
it had only a limited role to play, and that it would be satisfied by a genuine refugee
showing that he or she was reasonably travelling on false papers.
The Court also looked at the administrative processes by which prosecutions are

brought. It found that no consideration was given at any time to the refugee ele-
ments, but only to the evidential test of realistic prospect of conviction; the ‘public
interest’ offered no defence to prosecution, but rather the contrary. Simon Brown
LJ also had no doubt that a conviction constituted a penalty within themeaning of
Article 31, which could not be remedied by granting an absolute discharge.

53 UNHCR, ‘Revised Guidelines on the Detention of Asylum-Seekers’, Feb. 1999.
54 Decision of the Social Security Commissioner in Case No. CIS 4439/98, 25Nov. 1999, Commis-

sioner Rowland, paras. 10 and 18.
55 Ibid., para. 16. A more restrictive interpretation was applied in R. v. Secretary of State for the Home

Department, ex parteVirk, EnglishHighCourt of Justice (Queen’s BenchDivision), [1995] EWJ707,
18Aug. 1995, para. 26, according towhich it was argued that the word ‘penalty’ cannot encom-
pass a restriction on obtaining employment.
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C. European Court of Human Rights

The European Court of Human Rights expressly took Article 31 of the
1951 Convention into account in its decision in Amuur v. France, when it also con-
sidered the general issue of detention:

41. . . . The Court . . . is aware of the difficulties involved in the reception of

asylum seekers at most large European airports and in the processing of their

applications . . . Contracting States have the undeniable sovereign right to

control aliens’ entry into and residence in their territory. The Court

emphasises, however, that this rightmust be exercised in accordance with the

provisions of the [European] Convention, including Article 5 . . .

. . .

43. Holding aliens in the international zone does indeed involve a

restriction upon liberty, but one which is not in every respect comparable to

that which obtains in centres for the detention of aliens pending deportation.

Such confinement, accompanied by suitable safeguards for the persons

concerned, is acceptable only in order to enable States to prevent unlawful immigration

while complying with their international obligations, particularly under the 1951

Geneva Convention Relating to the Status of Refugees and the European Convention on

HumanRights. States’ legitimate concern to foil the increasingly frequent

attempts to circumvent immigration restrictionsmust not deprive asylum seekers

of the protection afforded by these conventions.

Such holding should not be prolonged excessively, otherwise there would

be a risk of it turning amere restriction on liberty – inevitable with a view to

organising the practical details of the alien’s repatriation or, where he has

requested asylum, while his application for leave to enter the territory for

that purpose is considered – into a deprivation of liberty. In that connection

account should be taken of the fact that themeasure is applicable not to those

who have committed criminal offences but to aliens who, often fearing for

their lives, have fled from their own country.

Although by the force of circumstances the decision to order holdingmust

necessarily be taken by the administrative or police authorities, its

prolongation requires speedy review by the courts, the traditional guardians

of personal liberties. Above all, such confinementmust not deprive the asylum seeker

of the right to gain effective access to the procedure for determining refugee status . . .

. . .

50. . . . In order to ascertain whether a deprivation of liberty has complied

with the principle of compatibility with domestic law, it therefore falls to the

Court to assess not only the legislation in force in the field under

consideration, but also the quality of the other legal rules applicable to the

persons concerned.Quality in this sense implies that where a national law

authorises deprivation of liberty – especially in respect of a foreign asylum seeker – it

must be sufficiently accessible and precise, in order to avoid all risk of arbitrariness.
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These characteristics are of fundamental importance with regard to asylum seekers at

airports, particularly in view of the need to reconcile the protection of fundamental rights

with the requirements of States’ immigration policies . . .

. . .

54. The French legal rules in force at the time, as applied in the present

case, did not sufficiently guarantee the applicants’ right to liberty.56

In view of the internationally recognized immunity from penalty to which per-
sons fallingwithin the scopeofArticle31of the1951Conventionare entitled, to in-
stitute criminal proceedings without regard to their claim to refugee status and/or
without allowing anopportunity tomake such a claimmaybe considered to violate
human rights.57 As amatter of principle, also, it would follow that a carrier should
not be penalized for bringing in an ‘undocumented’ passenger, where that person
is subsequently determined to be in need of international protection.
Notwithstanding the formal provisions of the legislation and individual court

rulings, the practice of States andnational administrations does not always conform
with the obligations accepted under Article 31.

D. State practice

This paper has benefited from two studies in areas relating to the sub-
ject of illegal entry: a study by UNHCR on the safeguards for asylum seekers and
refugees in the context of irregularmigration inEurope;58 and adraft report by the
Lawyers Committee forHumanRights on States’ procedures andpractices relating
to the detention of asylum seekers.59

A total of forty-one countries were reviewed in the two surveys, from dif-
ferent but complementary perspectives. The UNHCR study looked at practice
in thirty-one countries: Armenia, Belarus, Belgium, Bosnia and Herzegovina,
Bulgaria, Croatia, Cyprus, the CzechRepublic, Estonia, France, Georgia, Germany,
Greece, Hungary, Italy, Latvia, Lithuania, Macedonia, Moldova, the Nether-
lands, Norway, Poland, Romania, the Russian Federation, the Slovak Republic,
Slovenia, Spain, Switzerland, Turkey, Ukraine, and the United Kingdom. The
LawyersCommittee examinedpractice in thirty-three countries:Australia,Austria,
Belgium, Bulgaria, Canada, the Czech Republic, Denmark, Finland, France,
Germany, Greece, Hungary, Iceland, Ireland, Italy, Japan, Lithuania, Luxembourg,
Malaysia, Mexico, the Netherlands, Norway, Poland, Portugal, Romania, the

56 Amuur v. France, European Court of Human Rights, Decision No. 17/1995/523/609, 1996, 24
EHRR, 1996, p. 533 (emphasis added).

57 European Convention onHuman Rights, Arts. 6 and 13.
58 UNHCR, Safeguards for Asylum Seekers and Refugees in the Context of IrregularMigration into and within

Europe –A Survey of the Law and Practice of 31 European States (June 2001).
59 Lawyers Committee forHumanRights, Preliminary Review of States’ Procedures and Practices Relating

to Detention of Asylum Seekers (20 Sept. 2001).
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Slovak Republic, South Africa, Spain, Sweden, Switzerland, Thailand, the United
Kingdom, and the United States.
TheUNHCRstudy considered, amongothers, the following issues: (1) the formal

exemption of asylum seekers and refugees from sanctions for illegal entry and/or
presence; (2) theapplication inpracticeof suchsanctions; (3) suspensionofproceed-
ings for illegal entry or presence in the case of refugees and asylumseekers; (4) prac-
tice in relation specifically to the use of false documents, including non-admission
to the asylum procedure and the presumption of a manifestly unfounded claim;
(5) trafficking and smuggling; and (6) detention.
The Lawyers Committee for Human Rights review considered aspects of de-

tention policy and practice, including: (1) the availability of independent review;
(2) limits on the permissible period of detention; (3) the availability of periodic re-
view, either substantive or legal; (4) the availability of legal aid; and (5) the uses of
alternatives to detention.
Each studyprovides evidenceofwidevariations in thepracticeof States,notwith-

standing their common acceptance, for the most part, of the standards laid down
in the 1951 Convention and the 1967 Protocol and in other relevant human rights
instruments. The variations extend to different interpretations of international
criteria, different approaches to the incorporation of international obligations into
national law and practice, and different policy goals in the processes of refugee de-
termination andmigrationmanagement.
For example, the UNHCR study found that some 61 per cent (nineteen out of

thirty-one) of the States examinedmade legislative provision for the exemption of
refugees and asylum seekers from penalties for illegal entry or presence. When ac-
tual practice is taken into account, however, some two-thirds of the States reviewed
do, either generally or fromtime to time, apply sanctions to asylumseekers. Thirty-
five per cent indicated that they will suspend proceedings if the individual applies
for asylum; and 13 per cent will suspend penalties, but not proceedings.
Of States reviewed, 19 per cent also provide a legislative exemption for refugees

and asylum seekers for the use of false documents (at least where such documents
are used at the time of entry); a further 29 per cent in practice do not apply sanc-
tions. Only one State appeared to exclude an asylum seeker from the refugee deter-
mination process because of use of false documents, but some 16 per cent of States
in practice considered that such use triggered treatment of the application asman-
ifestly unfounded.
Only 29 per cent of States distinguish between trafficking and smuggling, fol-

lowing the terms of the two Protocols to the UN Convention on Transnational
Organized Crime.60 In 45 per cent of States, however, both traffickers and smug-
glers may be prosecuted for assisting or facilitating illegal entry, among other
offences; the penalties imposed may reflect the circumstances of the offence, and

60 See above n. 47 and Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, Supplementing the UN Convention Against Transnational Organized
Crime, Nov. 2000, UN doc. A/55/383.
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whether it was committed for financial gain. The same number of States also
provide for the prosecution of the ‘victims’ of these practices, although the penal-
ties tend to be lighter.
Most States have legislation permitting detention, but its application varies con-

siderably. Detention is sometimes automatic pending a decision on the admissibil-
ity of the asylum application, but can also be imposed because of illegal entry or
presence. Periods ofdetentionalso vary fromforty-eighthours to eighteenmonths,
and judicial reviewmay ormay not be available.
The preliminary version of the study prepared by the Lawyers Committee for

Human Rights also presents a picture of difference. Of the thirty-three States re-
viewed, some seventeen provided for independent review of detention decisions,
while ten did not (totals less than the sum of States reviewed are due to incomplete
information). Twenty States established a maximum length of detention, while
twelvehadnosuch limit.TwelveStatesmadeprovision forperiodic reviewofdeten-
tion, either substantive or legal, but another twelve made no such provision. Legal
aid was available in five States, or on a limited basis in a further seventeen, but not
at all in tenStates. Finally,most States (twenty-nine) providedopportunities forde-
tention alternatives.

1. Australia

In recent years, Australia has introduced a variety of measures in its attempts to
manage, or stop, the arrival of asylum seekers on its territory. In 1992, it intro-
duced ‘mandatory and non-reviewable detention’ on the day before the Federal
Court was due to hear an application to release a group of asylum seekers from de-
tention.Further restrictionson judicial reviewofDepartmentof Immigrationdeci-
sionshavebeenaddedover the years.TheHumanRightsCommittee found that the
policy and practice of mandatory and non-reviewable detention was arbitrary and
a breach of Article 9 of the International Covenant on Civil and Political Rights.61

TheAustralianHumanRights and Equal Opportunity Commission reached a sim-
ilar conclusion in 1998.62

61 See further section VI.B.2 below.
62 Human Rights and Equal Opportunity Commission, ‘Those who’ve Come Across the Seas: De-

tentionofUnauthorisedArrivals’, Sydney,May1998, availableonhttp://www.hreoc.gov.au/pdf/
human rights/asylum seekers/h5 2 2.pdf. In 2002, the UNWorking Group on Arbitrary Deten-
tionvisitedAustralia at the invitationof theAustralianGovernment.For thefindings, seeReport
of theUNWorkingGroup onArbitraryDetention,Undoc.E/CN.4/2003/8/Add. The chair of the
WorkingGroup expressed concerns relating to the detention of children and vulnerable groups,
drew attention to the relationship between the legal conditions of detention and the collective
depression syndrome in some detention centres, the implications of detention being managed
by a private security company, including the legal basis authorizing the private company to lay
down rules and regulations, as well as the legal status of so-called ‘unlawful non-citizens’ held
in State prisons, in particular, those labelled high-risk detainees, who are transferred to State
prisons without any decision by a judge.



Article 31: non-penalization, detention, and protection 209

One of the more far-reaching changes, announced in October 1999, was the in-
troduction of ‘temporary protection visas’ for unauthorized (that is, spontaneous)
arrivalswhoare successful in their applications for refugee status inAustralia.They
will no longer be granted permanent residence, but will be granted a three-year
temporary entry visa, after which they will be required to reapply for refugee sta-
tus. Under amendments in September 2001, unauthorized (spontaneous) arrivals
who have spent at least seven days in a country where they could have sought and
obtained effective protection will never become entitled to apply for a permanent
protection visa.63

Although there is noobligationupon theState of refuge tograntpermanent resi-
dence (and doing so for so long, countries such as Canada andAustraliawere ahead
of the rest of the world), the new visa class will enjoy a significantly lower range
of benefits and entitlements. As noted above, in the United Kingdom it has been
held that ‘any treatment that was less favourable than that accorded to others and
was imposed on account of illegal entry was a penalty within Article 31 unless ob-
jectively justifiable on administrative grounds’.64 Holders of temporary protection
visas will not be eligible for many social programmes, will not be permitted fam-
ily reunion, and will have no automatic right of return, should they need to travel
abroad. Not only do these recognized refugees appear to be penalized by reason of
their illegal entry, contrary to Article 31 in many cases, but they would also appear
tobedeniedmanyof theother rightsdueunder the1951Convention, suchasaCon-
vention travel document under Article 28 and the enjoyment of Convention rights
onanon-discriminatorybasis.Noobjective justificationonadministrativegrounds
seems to have been advanced.65

2. Belgium

In Belgium, at the admissibility stage, an asylum seeker who arrives without nec-
essary documentationmay be detained at a specified location at the border for two

63 Migration Amendment Regulations 1999 (No. 12) (Statutory Rules 1999 No. 243); Migration
Amendment (Excision fromMigration Zone) (Consequential Provisions) Act 2001. See also, De-
partment of Immigration and Multicultural and Indigenous Affairs, Fact Sheets Nos. 64, 65,
and68, on temporaryprotectionvisas,newhumanitarianvisa system,and temporaryprotection
visa holders applying for further protection, respectively, available onhttp://www.immi.gov.au/
facts/index.htm#humanitarian; US Committee for Refugees, Sea Change: Australia’s NewApproach
to Asylum Seekers (Feb. 2002), p. 7, available on http://www.refugees.org/pub/australia2.cfm; M.
Crick and B. Saul, Future Seekers: Refugees and the Law in Australia (Federation Press, Sydney, 2002),
pp. 99–116.

64 See Decision of the Social Security Commissioner, above n. 54, para. 16.
65 The applicability of Art. 31 was not considered by the Federal Court of Australia in Minister

for Immigration and Multicultural Affairs v. Vadarlis, Human Rights and Equal Opportunity Commission
and Amnesty International, [2001] FCA 1329,18 Sept. 2001, which arose out of the rescue by the
Norwegian-registered vessel, theMV Tampa, of some 433 asylum seekers in distress at sea. The
Court’s approach to detention is examined below.



210 Illegal entry (Article 31)

months;66 the average length of detention is fourteendays. There is a special deten-
tion centre at Zaventem airport for persons without the necessary documentation
for entry into Belgium, or the country of destination, or funds for their intended
stay inBelgium.Upon applying for asylum,however, persons are transferred to the
detention centre. Detentionmay also be ordered so as to transfer an asylum seeker
to the State responsible under theDublin Convention; such detention periodmust
not exceed twomonths (Article 51/5, paragraph 3 of the Aliens Act). Where an asy-
lumseeker cannot be transferred for any reason, he or shemaybedetaineduntil de-
ported (Article 7, paragraph 3 of the Aliens Act). The initial two-month period can
be prolonged by the Minister of the Interior or his or her delegate for additional
one-month periods, up to five months, if the necessary steps for removal are ini-
tiated within seven days of detention; these steps are pursued with due diligence;
and timely removal is foreseen. If detentionmust beprolongedbeyondfivemonths
due to public order or national security considerations, then detention can be ex-
tendedon amonth-to-monthbasis. The total detentionperiod cannot exceed eight
months. Thereafter, the detaineemust be released.
An undocumented asylum seeker who has already entered Belgium, or who re-

quested asylum after authorization to remain expired, and whose asylum request
is denied during the admissibility stage by the Aliens Office and is likely to be re-
jected on appeal,may be detained. Under Article 74/6 of the Aliens Act, the asylum
seekermay be detained at a specified location in order to ensure his or her effective
expulsion. The measure can be upheld until the asylum seeker’s application is de-
termined to be admissible by the General Commission for Refugees and Stateless
Persons, or for an initial two-month period. Approximately forty to fifty such asy-
lum seekers are detained eachmonth. Several provisions of the Aliens Act also pro-
vide for detention of asylum seekers for reasons of public order or national security
(Articles 63/5 paragraph 3, Article 52bis, and Article 54 paragraph 2).

3. France

In France, asylum seekers are generally not detained solely on the basis of their ap-
plication for asylum. There are two exceptions to this rule, but in both cases the
detention period is short. The first exception relates to asylum seekers in the ‘wait-
ing zones’, who are subject to the admissibility procedure. The second exception
is rétention administrative, which applies to asylum applicants who have entered the
territory and whose claims are considered abusive by the Préfecture responsible for
granting temporary residence. UNHCR does not have right of access to the deten-
tioncentres for rétentionadministrative, butUNHCRandcertainNGOsdohaveaccess
to the ‘waiting zones’.

66 Law of 15Dec. 1980 on Access to Territory, Stay, Establishment and Removal of Aliens (loi du 15
décembre 1980 sur l’accès au territoire, le séjour, l’établissement et l’éloignement des étrangers) (Aliens Act),
consolidated to 1999, Art. 74/5.
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4. Germany

In Germany, asylum seekers are generally not subject to detention prior to a deci-
sion on their application,with the following exceptions. Thosewho arrive atmajor
airports may be subject to the airport procedure, during which they may be re-
stricted to the closed facility at the airport for a maximum of nineteen days before
final rejection of their claim as manifestly unfounded. Under German law, this
detention is not considered to constitute a deprivation of liberty.67 Asylum seek-
ers rejected in the airport procedure who cannot be removed may, however, spend
months in the closed centre, pending discretionary entry or removal.
The accelerated procedure (section 18a of the Asylum Procedure Act) applies to

persons arriving by air from so-called ‘safe’ countries of origin or without a valid
passport. Suchpersons are held in special facilities at the airports and their applica-
tions decided in a speedy procedure before entry to German territory is permitted.
The accelerated airport procedure is conducted at the airports in Frankfurt,
Munich, Berlin, Düsseldorf, and Hamburg, with the majority arriving in
Frankfurt. Asylum seekers are allowed to enter the country and the regular
procedure if the Federal Office for the Recognition of Foreign Refugees concludes
that it cannot decide the case within a short period of time, or has not taken a
decision on the asylumapplicationwithin two days of its being filed, or if the court
has not taken a decision on an appeal within a period of twoweeks.
As a result of the decision of the Federal Constitutional Court of 14 May 1996,

asylum seekers at the airport must be provided with free legal counselling. The
Court did not consider, however, that holding asylum seekers in closed facilities in
the transit zone amounted to either detention or a limitation of freedom, as the in-
dividuals were free at any time to leave, for example, to return to their country of
origin. If an asylum claim is rejected and the claimant is ordered to be removed,
then any further confinement, including in the transit zone, must be ordered ju-
dicially, in order to ensure compliance with Article 5 of the European Convention
on Human Rights. In practice, most asylum seekers prefer to remain in the tran-
sit zone instead of being sent to prison and therefore sign a form to this effect. The
number of long-term stays in the transit zones continues to increase.

5. Other European States (Greece, Italy, Luxembourg, the Netherlands, Spain,
Sweden, and the United Kingdom)

In Greece, according to the penal law as amended by Law No. 2408/1996 and Law
No.2521/1997, criminal courtsmaynotorder thedeportationof analien sentenced
to imprisonment, if this is contrary to the provisions of international agreements
to which Greece is a party. In practice, however, the courts continue to order the

67 See German Federal Constitutional Court, Decision of 14 May 1996, 2 BvR 1938/93 and 2 BvR
2315/93.
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deportation of irregular migrants convicted of illegal entry or stay, without regard
to their status.
In Italy, the lawatpresentdoesnotprovide for thedetentionor restrictionof free-

domofmovementof asylumseekerswhoareadmitted to theprocedure.Draft legis-
lationproposes to introduce restrictions onmovementduringanew ‘pre-screening
stage’ for ‘manifestly unfounded’ applications, which may last for up to two days.
Illegalmigrantsmaybedetained in ‘temporaryholding centres’ or in a special zone
at the airport for the purpose of verification of identity, and completion of expul-
sion formalities.
Persons in transit at Luxembourg airport are detained if they have either false

documentationornodocumentation at all.Detentionmay also be employed, in ex-
ceptional circumstances, to facilitate the transfer of the asylum seeker to the State
responsible under theDublin Convention for assessing the claim. An initial period
of onemonth can be extended, on the authority of theMinister of Justice, for addi-
tional one-month periods, but the maximum period is three months. Thereafter,
the personmust be released. An appeal against the detentionmeasure may also be
submitted to the Administrative Tribunal within one month of the notification of
the detention decision, and thereafter to the Administrative Court.
In the Netherlands, according to Article 7(a) of the Aliens Act, aliens who arrive

by air or sea without proper documentation and who are refused entry to the ter-
ritorymay be detained, pending removal. If the application is declared ‘manifestly
unfounded’ or inadmissible and the asylumseeker is detainedpending removal, he
or she can appeal to the District Court. As there is no automatic suspensive effect, a
request for a provisional ruling against expulsion must also be made. Time limits
apply to such appeals, and thedetained asylumseeker shouldbeheardby theCourt
within twoweeks, with a decision to be given within an additional twoweeks.
The Court will also be notified if an asylum seeker has been in detention for over

four weeks without making an appeal. If deportation is impossible, the detention
measures will probably be considered unfounded and the asylum seeker will be re-
leased. If, within fourweeks, it is decided that the asylum application is inadmissi-
ble or ‘manifestly unfounded’, Article 18(b) of the Aliens Act permits detention in
order to secure removal. If the decision is not made within four weeks, the person
can be detained under Article 26.
In Spain, according to Article 4.1 of Law No. 9/94, the illegal entry of an asylum

seekerwillnotbepenalizedwhen thepersonconcernedmeets the criteria for recog-
nition of refugee status, provided he or she appears before the competent author-
ities without delay. The legislation also permits, however, the detention of aliens
entering illegally for amaximumperiod of seventy-two hours without judicial au-
thority. This can be extended to forty days by the court. Administrative detention
with judicial supervision guarantees access to the judicial system (Article 24 of the
SpanishConstitution), and the alien in administrative detention is kept in an ‘alien
internment’ centre, not in a penal institution.
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An alien detained on grounds of illegal entry or stay who files an application for
asylumwill remain in detentionwhile the admissibility of the claim is determined
within a 60-day time limit (Article 17(2) of the Implementing Decree; in practice,
asylum claims by applicants in detention centres are processed urgently). If an asy-
lum seeker is subsequently admitted to the refugee status determination proce-
dure, he or she will be released.
In Sweden, asylum seekers may be detained if their identity or nationality is in

doubt or if they are likely to be rejected and the authorities fear they may evade
implementation of a deportation order. Although detention orders are regularly
reviewed by the administrative courts, there is no maximum period and individu-
als often tend to be detained indefinitely, sometimes for up to one year or more.
Rejected asylum seekers, whose deportation orders cannot be implemented be-
cause of the conditions in their country of origin, can also face lengthy detention.
Most asylum seekers are housed in purpose-built detention facilities, although
somemay be detained in regular prisons, remand prisons, or police cells.
In the United Kingdom, between 1 and 1.5 per cent of the total number of per-

sons seeking asylum are detained at any given time.68 The Working Group ex-
pressed its concern that detention appeared to depend on the availability of space,
rather than the elements of the applicant’s case.
UnitedKingdomlawwasamendedfollowingthedecisionof theDivisionalCourt

in the case of Adimi.69 Section 28 of the Immigration and Asylum Act 1999 creates
the offence of ‘deception’ by non-citizens, including asylum seekers, who try to
enter the country with false documents; the offence is punishable with up to two
years’ imprisonmentand/or afine. Section31provides adefencebasedonArticle31
of the 1951 Convention, within certain limitations.70

6. United States

Asylum seekers arriving in the United States without proper documents are now
subject to 1996 legislationwhichmakes provision for ‘expedited removal’. The rel-
evant provisions, which came into effect on 1April 1997, permit the immediate re-
moval of non-citizens arriving at ports of entry with false or no documents. If they
express a desire to apply for asylumor a fear of persecution in their home countries,
they will be detained and referred for an interview with an asylum officer to deter-
mine whether they have a ‘credible fear’ of persecution. If they are found to have a
‘credible fear’, theyare scheduled foran immigrationcourthearingandare theoret-
ically eligible for release fromdetention. A ‘credible fear’ is defined as a ‘significant
possibility’ that the individual would qualify for asylum in the United States.

68 See ‘Report of the Working Group on Arbitrary Detention’, UN doc. E/CN.4/1999/63/Add.3,
18Dec. 1998.

69 See section III.B.1 above. 70 See section III.A.2 above.
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If they receive a negative credible fear determination, they may request a re-
view by an immigration judgewhichmust be conductedwhenever possiblewithin
twenty-four hours and in no case no later than seven days after the initial negative
credible fear determination by the asylum officer. No further review is available.
Under earlier legislation, individuals seeking entry at border points were placed in
exclusion proceedings andhad access to a hearing before an immigration judge, an
appeal to the Board of Immigration Appeals and to the federal district.
In practice, anddepending on the availability of detention space and the equities

in individual cases, some asylum seekers are released pending their removal hear-
ings and final decisions. This includes asylum seekers who have been placed in ex-
pedited removal and have been found to have a ‘credible fear’ of persecution.71

E. Decisions and recommendations of the UNHCRExecutive
Committee

The Executive Committee of the Programme of the United Nations High
Commissioner for Refugees has addressed the phenomenon of ‘irregular’ move-
ments of refugees and asylum seekers on at least two occasions. On each occasion,
while expressing concern in regard to such movements, participating States have
acknowledged that refugeesmayhave justifiable reasons for such action. Executive
Committee Conclusion No. 15 (XXX) 1979, entitled ‘Refugees without an asylum
country’, includes the following provision:

Where a refugee who has already been granted asylum in one country

requests asylum in another country on the ground that he has compelling

reasons for leaving his present asylum country due to fear of persecution or

because his physical safety or freedom are endangered, the authorities of

the second country should give favourable consideration to his asylum

request.72

Executive Committee Conclusion No. 58 (XL) 1989, entitled ‘The problem of
refugees and asylum seekers who move in an irregular manner from a country in
which they had already found protection’, reads:

(f) Where refugees and asylum-seekers . . .move in an irregularmanner

fromacountrywheretheyhavealreadyfoundprotection,theymaybereturned

to that country if (i) they are protected there against refoulement and (ii) they

are permitted to remain there and to be treated in accordancewith recognized

basic human standards until a durable solution is found for them . . .

71 See generally, Lawyers Committee for Human Rights, ‘Is This America? The Denial of Due Pro-
cess to Asylum Seekers in the United States’, Oct. 2000.

72 UNHCR, ‘Report of the 30th Session of the Executive Committee’, UN doc. A/AC.96/572, para.
72(2) (k).
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(g) It is recognized that there may be exceptional cases in which a refugee or

asylum-seeker may justifiably claim that he has reason to fear persecution or that his

physical safety or freedom are endangered in a country where he previously found

protection. Such cases should be given favourable consideration by the

authorities of the State where he requests asylum . . .

. . .

(i) It is recognized that circumstances may compel a refugee or asylum-seeker to have

recourse to fraudulent documentationwhen leaving a country in which his physical

safety or freedom are endangered. Where no such compelling circumstances exist,

the use of fraudulent documentation is unjustified . . .73

In addition, Executive Committee Conclusion No. 22 (XXXII) 1981, entitled
‘Protection of asylum seekers in situations of large-scale influx’, clearly reaffirms
the standards set out in Article 31, as follows:

B. Treatment of asylum-seekers who have been temporarily admitted to

country pending arrangements for a durable solution

1. Article 31 of the 1951UnitedNations Convention relating to the Status

of Refugees contains provisions regarding the treatment of refugees who

have entered a country without authorization andwhose situation in that

country has not yet been regularized. The standards defined in this Article do

not, however, cover all aspects of the treatment of asylum-seekers in

large-scale influx situations.

2. It is therefore essential that asylum-seekers who have been temporarily

admitted pending arrangements for a durable solution should be treated in

accordance with the followingminimumbasic human standards:

(a) they should not be penalized or exposed to any unfavourable treatment

solely on the ground that their presence in the country is considered

unlawful; they should not be subjected to restrictions on theirmovements

other than those which are necessary in the interest of public health and

public order;

. . .

(h) family unity should be respected . . .74

IV. International standards and State responsibility

States party to the 1951 Convention and the 1967 Protocol undertake to
accord certain standards of treatment to refugees, and to guarantee to them certain

73 UNHCR, ‘Report of the 40th Session of the Executive Committee’, UN doc. A/AC.96/737, p. 23
(emphasis added).

74 UNHCR, ‘Report of the 32nd Session of the Executive Committee’, UN doc. A/AC.96/601, para.
57(2).
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rights including the benefit of a non-discriminatory application of the Convention
and the Protocol (Article 3), non-penalization in case of illegal entry or presence
(Article 31), and non-refoulement (Article 33: non-return, including non-rejection at
the frontier, to a territory in which the refugee’s life or freedom would be threat-
ened for reasons set out in Article 1).
States ratifying the 1951 Convention and/or the 1967 Protocol necessarily

undertake to implement those instruments in good faith (the principle of pacta sunt
servanda).75 The choice of means in implementing most of the provisions is left to
the States themselves; theymay select legislative incorporation, administrative reg-
ulation, informal and ad hoc procedures, or a combination thereof. In no case will
mere formal compliance itself suffice to discharge a State’s responsibility; the test is
whether, in the light of domestic law andpractice, including the exercise of admin-
istrative discretion, the State has attained the international standard of reasonable
efficacy and efficient implementation of the treaty provisions concerned.76

In circumstances in which a breach of duty is said to arise by reason of a general
policy, the question will be whether, ‘in the given case the system of administration
has produced a result which is compatiblewith the pertinent principle or standard
of international law’. Thus, responsibilitymay result in the case of ‘a radical failure
on the part of the legal system to provide a guarantee or service as required by the
relevant standard’.77

The responsibility of States party to the 1951 Convention and the 1967 Protocol
to treatpersons enteringor seeking toenter their territory irregularly inaccordance
with Article 31(1) of the 1951 Convention, and specifically to take account of their
claim to be a refugee entitled to its benefit, may be engaged either by a voluntary
act of the individual in making a claim for asylum/refugee status, or by an act of
the State, for example, in asserting jurisdiction over the individual with a view to
enforcing immigration-related measures of control (such as removal or refusal of
entry), or instituting immigration-related criminal proceedings (such as prosecu-
tion for the use of false travel documents).78

Although States may and do agree on the allocation of responsibility to deter-
mine claims, at the present stage of legal development, no duty is imposed on the
asylum seeker travelling irregularly or with false travel documents to lodge an asy-
lum application at any particular stage of the flight from danger.
If a State initiates actionwithin its territory, for example, to deal generally or in-

ternationally with the use of false travel documents, then that State, rather than

75 1969 Vienna Convention, 1155 UNTS 331; I. Brownlie, Basic Documents in International Law (5th
edn, Clarendon Press, Oxford, 2002), p. 270.

76 G. S. Goodwin-Gill, The Refugee in International Law (2nd edn, Clarendon Press, Oxford, 1996),
pp. 230–41.

77 I. Brownlie, Systemof the LawofNations. StateResponsibility (Part1) (ClarendonPress,Oxford,1983),
p. 150.

78 For adetailed assessmentof the scopeof State responsibility in asylummatters, see also theLegal
Opinion on the scope and content of the principle of non-refoulement by Sir E. Lauterpacht and
D. Bethlehem in Part 2.1 of this book.
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the State of intended destination assumes the responsibility of ensuring that the
refugee/asylum seeker benefits at least from those provisions of the 1951 Conven-
tion, such asArticles 31 and 33, or of applicable international human rights instru-
ments, such as Articles 3, 6, and 13 of the European Convention onHumanRights,
which are not dependent upon lawful presence or residence.
The above review shows that many States party to the 1951 Convention have no

legislativeprovision implementing theobligations acceptedunderArticle31of the
1951Convention. Instead, compliance is left tobeachieved throughthe (it ishoped)
judicious use of executive discretion.
Inmany instances, States also appear tohave ageneralpolicyofprosecutingusers

of false travel documentation without regard to the circumstances of individual
cases, and without allowing an opportunity for any claim for refugee status or asy-
lum to be considered by the responsible central authority.
A general policy and/or practice of prosecuting users of false travel documenta-

tion without regard to the circumstances of individual cases, and without allow-
ing an opportunity for any claim for refugee status or asylum to be considered by
the responsible central authority before prosecution, is a breach of Article 31 of the
1951 Convention. The intervention and exercise of jurisdiction over such asylum
seekers thereafter engages the responsibility of that State to treat them in accor-
dance with the said Article 31(1).
In brief, therefore, Article 31(1) of the 1951Convention should be interpreted as

follows:

1. ‘directly’ should not be strictly or literally construed, but depends rather
on the facts of the case, including the question of risk at various stages of
the journey;

2. ‘good cause’ is equally a matter of fact, and may be constituted by appre-
hension on the part of the refugee or asylum seeker, lack of knowledge
of procedures, or by actions undertaken on the instructions or advice of
a third party; and

3. ‘without delay’ is amatter of fact and degree aswell; it depends on the cir-
cumstances of the case, including the availability of advice, and whether
the State asserting jurisdiction over the refugee or asylum seeker is in ef-
fect a transit country.79

The refusal of the authorities to consider themerits of claims or their inability so
to do by reason of a general policy on prosecutions will almost inevitably lead the
State into a breach of its international obligations.

79 See also, UNHCR, ‘Revised Guidelines’, above n. 53. Given the special situation of asylum seek-
ers, a time limit cannot bemechanically applied or associatedwith the expression. In particular,
the asylum seekermay be suffering from the effects of trauma, language problems, lack of infor-
mation, previous experiences which often result in a suspicion of those in authority, feelings of
insecurity, and the fact that these and other circumstances may vary enormously from one asy-
lum seeker to another.
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V. Conclusions regarding Article 31(1)

In summary, the following conclusions regarding Article 31(1) can be
drawn:

1. States party to the 1951 Convention and the 1967 Protocol undertake to
accord certain standards of treatment to refugees, and to guarantee to
them certain rights. They necessarily undertake to implement those in-
struments in good faith.

2. States have a choice of means in implementing certain Convention pro-
visions, such as Article 31, and may elect to use legislative incorporation,
administrative regulation, informal and adhoc procedures, or a combina-
tion thereof.Mere formal compliance isnot in itself sufficient todischarge
aState’s responsibility; the test iswhether, in the lightofdomestic lawand
practice, including the exercise of administrative discretion, the State has
attained the international standardof reasonable efficacy andefficient im-
plementation of the treaty provisions concerned.

3. Particular attention needs to be paid to situationswhere the system of ad-
ministrationmay produce results incompatible with the applicable prin-
ciple or standard of international law.

4. Refugees are not required to have come directly from their country of ori-
gin. Article 31 was intended to apply, and has been interpreted to apply,
to persons who have briefly transited other countries, who are unable to
findprotection frompersecution in thefirst country or countries towhich
they flee, or who have ‘good cause’ for not applying in such country or
countries. The mere fact of UNHCR being operational in a certain coun-
try cannot be decisive as to the availability of effective protection in that
country.80 The real question iswhether effective protection is available for
that individual in that country. Thedrafters only intended that immunity
frompenalty shouldnot apply to refugeeswhohad settled, temporarily or
permanently, in another country.

5. To come directly from the country in which the claimant has a well-
founded fear of persecution is recognized in itself as ‘good cause’ for il-
legal entry. To ‘come directly’ from such a country via another country or
countries inwhichheor she is at riskor inwhichgenerally effectiveprotec-
tion is not available, is also accepted as ‘good cause’ for illegal entry. Other
factual circumstances, such as close family links in the country of refuge,
may also constitute ‘good cause’. The criterion of ‘good cause’ is flexible
enough to allow the elements of individual cases to be taken into account.

80 ‘SummaryConclusions onArticle31 of the1951ConventionRelating to the Status of Refugees’,
8–9Nov. 2001, para. 10(c).
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6. ‘Without delay’ is a matter of fact and degree; it depends on the circum-
stances of the case, including the availability of advice.

7. Although expressed in terms of the ‘refugee’, Article 31(1) applies also
to asylum seekers and ‘presumptive refugees’; consequently, such per-
sons are prima facie entitled to receive the provisional benefit of the ‘no
penalties obligation’ in Article 31(1) until they are found not to be in
need of international protection in a final decision following a fair pro-
cedure.

8. The practice of States as evidenced in their laws and in the decisions of tri-
bunals and courts confirms this interpretation of the 1951 Convention.
States have also formally acknowledged both that refugeeswill often have
good reason for moving on from countries of first refuge,81 and that cir-
cumstancesmay oblige them to use false documents.

9. The term ‘penalties’ is not defined in Article 31. It includes but is not nec-
essarily limited to prosecution, fine, and imprisonment.

10. Provisional detention is permitted if necessary for and limited to the
purposes of preliminary investigation. While administrative detention is
allowed under Article 31(2), it is equivalent, from the perspective of in-
ternational law, to a penal sanctionwhenever basic safeguards are lacking
(review, excessive duration, etc.).

11. Article 31(1) of the 1951 Convention obliges States Parties specifically to
take account of any claim to be a refugee entitled to its benefit. This re-
sponsibility can be engaged by a voluntary act of the individual in mak-
ing a claim for asylum/refugee status. It may also be engaged by an act of
the State, for example, in asserting jurisdiction over the individual with a
view to implementing immigration-related measures of control (such as
removal or refusal of entry), or instituting immigration-related criminal
proceedings (such as prosecution for the use of false travel documents).

12. Where aState leaves compliancewith international obligationswithin the
realmof executivediscretion, apolicy andpractice inconsistentwith those
obligations involves the international responsibility of the State. The pol-
icy of prosecuting or otherwise penalizing illegal entrants, those present
illegally, or those who use false travel documentation, without regard to
the circumstances of flight in individual cases, and the refusal to consider
the merits of an applicant’s claim, amount to a breach of a State’s obliga-
tions in international law.

13. As a matter of principle, it should also follow that a carrier should
not be penalized for bringing in an ‘undocumented’ passenger, where
that person is subsequently determined to be in need of international
protection.

81 See Executive Committee, ConclusionNo. 58, para. g, section III.E above.
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VI. Restrictions on freedom ofmovement under Article 31(2),
including detention

Several thousand refugees and asylum seekers are currently detained
throughout the world82 or their freedom of movement is restricted. Refugees and
asylum seekers can find themselves used for political ormilitary purposes and con-
fined in border camps or isolated from international access in ‘settlements’ for ex-
tended periods in conditions of hardship and danger. Some are detained as illegal
immigrants, and some among them will be able to obtain their release, once they
have shown the bonafide character of their asylumclaim, or if they canprovide suf-
ficient financial or other guarantees. In other cases, however, indefinite and unre-
viewable detentionmay follow, irrespective of thewell-foundedness of the claimor
the fact that illegal entry and presence are due exclusively to the necessity to find
refuge.
Detention and other restrictions on the freedom of movement of refugees and

asylum seekers continue to raise fundamental protection and human rights ques-
tions, both for UNHCR and the international community of States at large. In the
practice of States, some ofwhich is summarized in this paper, detention is seen as a
necessary response to actual or perceived abuses of the asylumprocess, or to similar
threats to the security of the State and the welfare of the community. The practice
of detaining refugees and asylumseekers also tends tomirror restrictive tendencies
towards refugees, which themselves reflect elements of xenophobia. Often, too, it
may result from lacunae in refugee law at the international andnational level, such
as the absence of rules governing responsibility for determining asylum claims, or
a failure to incorporate rules and standards accepted by treaty.
For present purposes, the word ‘detention’ is employed to signify confinement

in prison, closed camp, or other restricted area, such as a ‘reception’ or ‘holding’
centre.83 There is a qualitative difference between detention and other restrictions
on freedomofmovement, even if only amatter of degree and intensity,84 andmany
States have been able to manage their asylum systems and their immigration pro-
grammes without recourse to physical restraint, for example, through the use of
guarantors, security deposits or bonds, reporting requirements, or open reception

82 As long ago as 1977, the Executive Committee expressed its preoccupation with the fact that
refugees had been subject to ‘unjustified andunduly prolongedmeasures of detention’, ‘Report
of the 28th Session (1977)’, UN doc. A/AC.96/549, para. 53.5.

83 Cf. Shokuh v.TheNetherlands,HogeRaadderNederlanden (Netherlands SupremeCourt),9Dec.1988,
in which the court held further to Art. 5 of the European Convention onHuman Rights that an
alien who is not allowed to remain but is nevertheless on Netherlands territory may only be de-
tained as provided by law, and that holding in the transit zone of an airport constitutes depri-
vation of liberty within the meaning of that Article: Revue du droit des étrangers (RDDE), No. 52,
Jan.–Feb. 1989, p. 16.

84 See section III.C above, EuropeanCourt ofHumanRights, citing para. 43 of the judgment of the
European Court of Human Rights in Amuur v. France.
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centres whereby the asylum seeker’s movement is restricted to within the bounds
of the district in which the centre is located or where absence ofmore than twenty-
four hoursmust be approved.85

In a number of countries facing a mass influx, refugees who have been formally
admitted are accommodated in ‘settlements’ or ‘designated areas’. Such arrange-
ments are frequentlymade in order to provide solutions for rural refugees. Assign-
ment to such settlements is normally accompanied by various restrictions on free-
dom of movement. Refugees who disregard such restrictions and leave the camp
or settlement are often liable to penalties, including detention, or may be refused
readmission and be denied any assistance.

A. The scope of protection under the 1951 Convention and generally

The 1951 Convention recognizes that, in certain circumstances, States
may impose restrictions on freedom of movement; these provisions very much re-
flect the circumstances prevailingwhen the treatywas drafted. Article8 of the1951
Convention attempts to secure exemption for refugees from exceptional measures
whichmight affect themby reasonmerelyof theirnationality, butmanyStateshave
made reservations to this Article, of which some exclude entirely any obligation,
someaccept theArticle as a recommendationonly,while others expressly retain the
right to takemeasures based on nationality in the interests of national security.
Article 9 of the 1951 Convention was drafted specifically to cover situations of

war or other grave and exceptional emergency, and reflected the difficulty faced by
some States during the Second World War in distinguishing clearly and promptly
between refugees and enemy nationals. This provision thus maintains the right
of States to take ‘provisional measures’ against a particular person, ‘pending a
determination . . . that that person is in fact a refugee and that the continuance
of such measures is necessary . . . in the interests of national security’ (emphasis
added).
Article 26 of the 1951 Convention prescribes such freedom of movement for

refugees as is accorded to aliens generally in the same circumstances. Eight States
have made reservations, six of which expressly retain the right to designate places
of residence, either generally or on grounds of national security, public order (ordre
public), or the public interest. Several African countries have accepted Article 26,
provided refugees donot choose to reside in a regionbordering their country of ori-
gin; and that they refrain in any event, when exercising their right to move freely,
from any activity or incursion of a subversive nature with respect to the country of
which they are nationals. These reservations are reiterated in Articles II(6) and III

85 See Lawyers Committee for Human Rights, Preliminary Review, above n. 59. Refugees would be
free to come and go during the day, although there could be curfews overnight.
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of the 1969OAURefugee Convention,86 and are reflected also in Articles 7 and 8 of
the 1954 Caracas Convention on Territorial Asylum.87

Article 31(1) of the 1951 Convention has been examined above. One implication
of this provision is that, like the landing of those shipwrecked at sea or otherwise
victims of forcemajeure, the entry of refugees in flight frompersecution ought not to
be construed as an unlawful act. States retain considerable discretion, however, as
to the measures to be applied pending determination of status, and in relation to
the treatment of those who, for whatever reason, are considered not to fall within
the terms of the Article.
That States have the competence to detain non-nationals pending removal or

pending decisions on their entry is confirmed in judicial decisions and the practice
of States.88 From the international law perspective, however, the issue is whether,
in the case of refugees and asylum seekers, the power has been exercised lawfully,
in light of the standards governing its exercise and duration.
The 1951 Convention explicitly acknowledges that States retain the power to

limit the freedom of movement of refugees, for example, in exceptional circum-
stances, in the interests ofnational security, or if necessary after illegal entry.Article
31’s non-penalization provision applies in some but not all cases, but Article 31(2)
implies that, after any permissible initial period of detention, States may only
impose restrictions on movement which are ‘necessary’, for example, on security
grounds or in the special circumstances of a mass influx, although restrictions are
generally to be applied only until status is regularized or admission obtained into
another country.
Although State practice recognizes the power to detain in the immigration con-

text, human rights treaties affirm that no one shall be subject to arbitrary arrest or
detention.89 The first line of protection thus requires that all detentionmust be in
accordance with and authorized by law; the second, that detention should be re-
viewed as to its legality and necessity, according to the standard of what is reason-
able and necessary in a democratic society. ‘Arbitrary’ embraces not only what is
illegal, but also what is unjust.90

86 1969Organization of Africa Unity (OAU) ConventionGoverning the Specific Aspects of Refugee
Problems in Africa, 1001UNTS 45.

87 See above n. 30.
88 See, e.g., Attorney-General for Canada v. Cain, Judicial Committee of the Privy Council, [1906]

AC 542 (PC); Shaughnessy v.United States, ex rel. Mezei, US Supreme Court, 345US 206 (1953); and
Art. 5 of the European Convention onHuman Rights.

89 See, e.g., Art. 9 of the ICCPR; Art. 5 of the European Convention onHuman Rights; Art. 2 of the
ProtocolNo.4 to theEuropeanConventiononHumanRights,ETSNo.46;Art.7of theAmerican
ConventiononHumanRights;Art.6of the1981AfricanCharteronHumanandPeoples’Rights,
21 ILM, 1982, 58; also Art. 5 of the 1985 UN Declaration on the Human Rights of Individuals
Who Are Not Nationals of the Country in Which They Live, UNGA Res. 40/144, 13 Dec. 1985,
Annex.

90 This interpretation was adopted in the work of the Commission onHuman Rights on the right
of everyone to be free from arbitrary arrest, detention and exile; see UN doc. E/CN.4/826/Rev.1,
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Article 12 of the ICCPR applies to any person lawfully within a territory, but
the interpretation of the term ‘necessary’ is also of relevance for the applica-
tion of Article 31(2) of the 1951 Convention. Article 12(3) of the ICCPR stipu-
lates that freedom of movement ‘shall not be subject to any restrictions except
those which are provided by law, are necessary to protect national security, pub-
lic order (ordre public), public health or morals or the rights and freedoms of oth-
ers, and are consistent with the other rights recognized in the present Covenant’.
As Manfred Nowak remarks in his commentary to the ICCPR, the requirement
of ‘necessity’ is subject to objective criteria, the decisive criterion for evaluating
whether this standard has been observed in a given case being proportionality.
Every restriction thus requires a precise balancing between the right to freedom
of movement and those interests to be protected by the restriction. Consequently,
a restriction is ‘necessary’ when its severity and intensity are proportional to
one of the purposes listed in this Article and when it is related to one of these
purposes.91

The conditions of detention may also put in question a State’s compliance with
generally accepted standards of treatment, including the prohibition on cruel,
inhuman or degrading treatment, the special protection due to the family and
to children,92 and the general recognition given to basic procedural rights and
guarantees.93

Detention will often deprive the asylum seeker of an opportunity to present
his or her case, or to have the assistance of counsel; this is especially likely where
asylum seekers are held in remote locations, as is the case in Australia and often
in the United States. Detention is also expensive; for example, it was estimated
in 1999 that the costs of detaining some 24,000 individuals (asylum seekers and
other immigrants) in the United States in 2001 would be over US$500 million.94

Absent or inadequate representation can entail further costs for the host State;
poor decisions aremore likely to be overturned on appeal, while the process of case

paras. 23–30. See now the work of the Commission on Human Rights Working Group on Arbi-
trary Detention described below.

91 Nowak, CCPRCommentary, above n. 26, p. 211.
92 See D.D. and D.N. v. Etat belge, Ministre de l’interieur et Ministre de la santé publique, de l’environnment

et de l’intégration sociale, Tribunal civil (Réf.) Bruxelles, 25 Nov. 1993, No. 56.865, in which the
court found the detention of an asylum seeker and her newborn baby to be inhuman and
degrading, contrary to Arts. 3 and 8 of the European Convention on Human Rights, RDDE,
No. 76, Nov.–Dec. 1993, p. 604. See also, 1989 Convention on the Rights of the Child, UNGA
Res. 44/25, 20Dec. 1989.

93 Cf.UnitedStatesDiplomatic andConsular Staff inTehran,where the InternationalCourt of Justice ob-
served that, ‘[w]rongfully todeprivehumanbeings of their freedomand to subject themtophys-
ical constraint in conditions of hardship is in itself manifestly incompatible with the principles
of the Charter of the United Nations, as well as with the fundamental principles enunciated in
the Universal Declaration of Human Rights’: ICJ Reports 1980, p. 3 at p. 42, para. 91.

94 Lawyers Committee for Human Rights, ‘Refugees Behind Bars: The Imprisonment of Asylum
Seekers in theWake of the 1996 Immigration Act’, Aug. 1999, pp. 1 and 15, at http://www.lchr.
org/refugee/behindbars.htm.
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management is often needlessly prolonged by unreliable procedures at the front
end.95

B. International standards

1. Executive Committee/UNHCR

The detention of refugees and asylum seekers was fully considered by the UNHCR
Executive Committee at its 37th session in 1986. The sessional Working Group
reached consensus, and its report and conclusions were presented to and adopted
by the Executive Committee.96 Although not as progressive as some had hoped,97

andbynomeansas committed todetentionasexception,whichhadbeenUNHCR’s
goal, the Conclusions nevertheless accept the principle that ‘detention should nor-
mally be avoided’. The Executive Committee also adopted the language of ‘condi-
tional justification’, recognizing that

[i ]f necessary, detentionmay be resorted to only on grounds prescribed by law

to verify identity; to determine the elements onwhich the claim to refugee

status or asylum is based; to deal with cases where refugees or asylum-seekers

have destroyed their travel and/or identity documents or have used

fraudulent documents in order tomislead the authorities of the State in

which they intend to claim asylum; or to protect national security or public

order.98

Itnoted that ‘fair andexpeditiousprocedures’ fordeterminingrefugee statusarean
important protection against prolonged detention; and that ‘detention measures
taken in respect of refugees and asylum-seekers should be subject to judicial or ad-
ministrative review’. The linkage between deprivation of liberty and an identifi-
able (and lawful) object and purpose also seek to keep the practice under the rule
of law.

95 See also Amnesty International, ‘United States of America: Lost in the Labyrinth: Detention of
Asylum-Seekers’, Report, AMR51/51/99, Sept. 1999; this report identifies numerous problem
areas in current US law and practice, including inconsistent application, failure to distinguish
between asylum seekers and othermigrants, and inappropriate detention facilities.

96 ‘Report of the 37th Session (1986)’, UN doc. A/AC.96/688, para. 128.
97 See L. Takkenberg, ‘Detention and Other Restrictions of the Freedom ofMovement of Refugees

and Asylum Seekers: The European Perspective’, in Asylum Law and Practice in Europe and North
America: A Comparative Analysis (ed. J. Bhabha and G. Coll, Federal Publications,Washington DC,
1992), pp. 178 and 180–4.

98 Executive Committee ConclusionNo. 44 (XXXVII) 1986, para. b (emphasis added). In 1981, the
Executive Committee, acting on the recommendations of the Sub-Committee of the Whole on
International Protection, adopted a series of conclusions on the protection of asylum seekers in
situations of mass influx, ‘Report of the 32nd Session’, UN doc. A/AC.96/601, para. 57. These
embody some sixteen ‘basic human standards’, geared in particular to the objective of attaining
a lasting solution to the plight of those admitted.



Article 31: non-penalization, detention, and protection 225

In 1998, the UNHCRExecutive Committee stated that it

[d]eplores thatmany countries continue routinely to detain asylum-seekers

(includingminors) on an arbitrary basis, for unduly prolonged periods, and

without giving them adequate access to UNHCR and to fair procedures for

timely review of their detention status; notes that such detention practices

are inconsistent with established human rights standards and urges States to

exploremore actively all feasible alternatives to detention.99

The following year, UNHCR issued its revised ‘Guidelines on the Detention
of Asylum-Seekers’, which reaffirm that, ‘as a general principle, asylum-seekers
should not be detained’, and that ‘the use of detention is, in many instances,
contrary to the norms and principles of international law’.100 UNHCR empha-
sized the principles endorsed by the Executive Committee (and ‘reiterated’ also
by the UN General Assembly in Resolution 44/147, 15 December 1989) that,
while detention may be used in exceptional circumstances, consideration should
always be given first to all possible alternatives, including reporting and res-
idence requirements, guarantors, bail, and the use of open centres.101 There-
after, detention should be used only if it is reasonable and proportional and,
above all, necessary, to verify identity, to determine the elements on which the
asylum claim is based, in cases of destruction of documents or use of false
documents with intent to mislead, or to protect national security and public
order. The use of detention for the purposes of deterrence is therefore impermis-
sible.102

When detained, asylum seekers should benefit from fundamental procedural
safeguards, including:promptand full adviceof thedetentiondecisionand the rea-
sons for it, in a language and in termswhich they understand; advice of the right to
counsel and free legal assistance, wherever possible; automatic review of the deten-
tion decision by a judicial or administrative authority, and periodic reviews there-
after of the continuing necessity, if any, of the detention; an opportunity to chal-
lenge the necessity of detention; and the right to contact and to communicate with
UNHCR or other local refugee bodies and an advocate. In no case should detention

99 Executive Committee, ConclusionNo. 85 on International Protection (XLIX) 1998.
100 UNHCR, ‘Revised Guidelines’, above n. 53.
101 Ibid., Guideline 4: Alternatives to Detention. See also, Amnesty International, ‘Alternatives to

Mandatory Detention – Refugee Factsheet’, July 2001, which points out that alternative mod-
els of detention aim to: (1) lower the curbs on personal liberty of asylum seekers; (2) limit the
duration in detention; (3) ensure support services to respond to the special needs of asylum
seekers; and (4) train government and detention system staff to recognize the problems that
asylum seekers face.

102 See A. C. Helton, ‘The Detention of Refugees and Asylum-Seekers: A Misguided Threat to
Refuge Protection’, in Refugees and International Relations (eds. G. Loescher and L. Monahan,
OxfordUniversity Press,1989), p.135 at p.137: ‘Detention for purposes of deterrence is a form
of punishment, in that it deprives a personof their liberty for no other reason than their having
been forced into exile.’
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constituteanobstacle to theeffectivepursuitof anapplication forasylumorrefugee
status.
The UNHCR Guidelines also draw on general international law in regard to the

treatment to be accorded to minors, other vulnerable groups, and women, and to
the conditions of detention, which should be humane and respectful of the inher-
ent dignity of the person.103

As indicated above, comparatively few States have taken any formal steps to in-
corporate the exemption frompenalties required byArticle 31 of the 1951Conven-
tion. Evenwhere legislative provisions exist, however, refugees and asylum seekers
can still face loss of liberty. They are subject to the same law as is applied to non-
nationals generally, and are thus exposed to prosecution, punishment, and/or de-
tention,onaccountof illegal entry, entrywithoutdocuments,orentrywith falsified
documents. Detention may also be used where the applicant for asylum is consid-
ered likely to abscond or is viewed as a danger to the public or national security. In
some countries, particularly at certain times of national or international tension, a
claim to refugee statusmaymake the applicant politically suspect; in others, racial
origin, religious conviction, or fear of political problemswith neighbouring States
may be used to justify restrictions on liberty.
Where some review of detention is available, the actual powers of the reviewing

authority, court, or tribunalmay be limited to confirming that the detention is for-
mally lawful, either under the general lawor by the terms of emergency legislation.
Recourse to appeals and access to legal counsel, even if available in theory, are often
inhibited by costs. Release on bail, parole, or guarantee is sometimes available, but
is often conditional on unrealistic guarantees, or eligibility for resettlement else-
where. Despite the terms of Article 35 of the 1951 Convention, under which States
Parties undertake to cooperatewithUNHCR, only a few countries have any regular
procedure for informing the local UNHCR office of cases of detained refugees and
asylum seekers.

2. Further development of international standards

In its decision in A. v. Australia in 1997, theHumanRights Committee set out some
of the elementswhich it considered essential to avoid arbitrarydetention.104 Inpar-
ticular, it emphasized that everydetentiondecisionshouldbeopentoperiodic review,

103 On the detention of refugees and asylum seekers in South Africa, see Human Rights
Watch/Africa, ‘The Human Rights of UndocumentedMigrants, Asylum Seekers and Refugees
in South Africa’, Submission to the Green Paper Task Group, 11 April 1997, pp. 6–8; on mi-
gratory pressures, problems, and responses, see ‘Report byMr Glele-Ahanhanzo, Special Rap-
porteur on Contemporary Forms of Racism, Racial Discrimination, Xenophobia and Related
Intolerance’, UN doc. E/CN.4/1999/15/Add.1, 27 Jan. 1999.

104 A. v. Australia, CommunicationNo. 560/1993, Human Rights Committee, 3April 1997.
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so that the justifying grounds can be assessed.105 Detention should not continue be-
yond theperiod forwhich it canbeobjectively justified.TheCommitteenoted that:

the fact of illegal entrymay indicate a need for investigation and theremay be

other factors particular to the individual, such as the likelihood of absconding

and lack of cooperation, whichmay justify detention for a period.Without such

factors detentionmay be considered arbitrary, even if entry was illegal.106

TheCommitteealso stressed the importanceof effective, notmerely formal review,
and that:

[b]y stipulating that the courtmust have the power to order release ‘if the

detention is not lawful’, article 9, paragraph 4, [of the ICCPR] requires that the

court be empowered to order release, if the detention is incompatible with the

requirements in article 9, paragraph 1, or in other provisions of the Covenant.107

The Commission onHuman Rights has had the question of detention under re-
viewfor someyears.108AWorkingGrouponArbitraryDetentionwasestablishedby
Resolution 1991/42, and its mandate revised by Resolution 1997/50. Its role now
is to investigate cases of deprivation of liberty imposed arbitrarily, provided that
no final decision has been taken in such cases by local courts in conformity with
domestic law, with the standards set forth in the Universal Declaration of Human
Rights109 and with the relevant international instruments accepted by the States
concerned. This same resolution directed the Working Group to give attention
to the situation of immigrants and asylum seekers ‘who are allegedly being held
in prolonged administrative custody without the possibility of administrative or
judicial remedy’.110

105 Cf.R. v. SpecialAdjudicator, exparteB.,DivisionalCourt,UnitedKingdom,17Sept.1997, inwhich
the court took account of a change in the circumstances relating to a detained asylum seeker,
which swung the balance in favour of release. The Court found that the Secretary of State had
failed to follow his own policy, and that continued detention was unjustified, unlawful, and
irrational.

106 A. v. Australia, above n. 104, para. 9.4 (emphasis added).
107 Ibid., para. 9.5 (emphasis added).
108 The prohibition on the arbitrary arrest or detention of non-nationals has been re-affirmed in

Art. 5 of the 1985 UN Declaration on the Human Rights of Individuals Who Are Not Nation-
als of the Country inWhich They Live, above n. 89. See also the ‘UN StandardMinimumRules
for the Treatment of Prisoners’, Economic and Social Council Res. 663 C (XXIV), 31 July 1957
and 2076 (LXII), 13May 1977; the ‘Code of Conduct of LawEnforcementOfficials’, UNGARes.
34/169, 17Dec. 1979; and the ‘Principles ofMedical Ethics Relevant to the Role of Health Per-
sonnel, Particularly Physicians, in the Protection of Prisoners and Detainees Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment’, UNGA Res. 37/194, 18
Dec. 1982, all available on http://www.unhchr.ch/html/intlinst.htm.

109 UNGARes. 217A (III), 10Dec. 1948.
110 Commission on Human Rights, UN doc. E/CN.4/RES/1997/50, 15 April 1997. See also, ‘Re-

port of the Working Group’, UN docs. E/CN.4/1998/44, 19 Dec. 1997; E/CN.4/RES/1998/41,
17April 1998.
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In December 1998, theWorking Group set out criteria for determining whether
or not custody is arbitrary,111 and in the following year it adopted Deliberation
No. 5, developing those guidelines.112 TheWorkingGroup has approached the no-
tion of ‘arbitrary’ as involving detention which cannot be linked to any legal basis,
which is based on facts related to the exercise by the person concerned of his or her
fundamental human rights, and which is further based on or characterized by the
non-observance of international standards, for example, in relation to due process
or the conditions of treatment. TheWorking Group has also paid particular atten-
tion to the need for guarantees as to the competence, impartiality and indepen-
dence of the ‘judicial or other authority’ ordering or reviewing both the lawfulness
and the necessity of detention.
In principle, therefore, the power of the State to detain must be related to a rec-

ognized object or purpose, and there must be a reasonable relationship of propor-
tionality between the end and themeans. In the context ofmigrationmanagement
and refugee status determination, indefinite detention as part of a programme of
‘humane deterrence’ has proven generally inhumane and of little deterrent value.
International law also governs the conditions of detention, andminimum stan-

dards have been recommended by the Executive Committee andUNHCR.113

Limitations on rightsmust not only be prescribed by law (the first line of defence
against arbitrary treatment), butmustonlybe suchas arenecessary inademocratic soci-
ety, toprotect national security, public order, and the rights and freedomsof others.
Not only must legality be confirmed, but the particular situation of the individ-

ualmust also be examined in the light of such claim or right as he or shemay have.
This means determining whether the objective of deterrence is met or promoted
by individualmeasures of detention, or by policies consigning particular groups to
deprivation of liberty, or by a priori denying their cases consideration on the mer-
its. It means determining whether detention is in fact necessary, for example, to
implement deportation or removal, or to protect national security, or to prevent
absconding.
The balance of interests can require that alternatives to detention be fully

explored, such as fair, efficient, and expeditious procedures for the resolution
of claims. In certain situations, it is also the responsibility of the international

111 ‘Report of the Working Group’, UN doc. E/CN.4/1999/63, 18 Dec. 1999, para. 69 (fourteen
guarantees).

112 UN doc. E/CN.4/2000/4, 28 Dec. 1999, Annex, relating to the situation of immigrants and
asylum seekers and guarantees concerning persons held in custody. The Declaration has been
noted by the Commission on Human Rights in Resolutions 2001/40, 23 April 2001 and
2000/36, 20April 2000.

113 See Executive Committee, Conclusion No. 22 (XXXII) 1981, ‘Protection of Asylum Seekers in
Situations of Large-Scale Influx’; UNHCR, ‘Revised Guidelines’, above n. 53, Guideline 10,
‘Conditions of Detention’. See also Human Rights and Equal Opportunity Commission, Aus-
tralia, ‘Immigration Detention Guidelines’, March 2000; European Council on Refugees and
Exiles, ‘Position Paper on the Detention of Asylum Seekers’, April 1996, available on http://
www.ecre.org/positions/detain.shtml.
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community of States,working togetherwithUNHCR, to contribute to the solution
of refugee problems thereby removing any basis for continued detention.
Limitations in respect of detention need not mean that States are therefore

powerless to manage population movements, but the possibilities for interna-
tional cooperation in this field remain relatively unexplored. Repressive mea-
sures concentrated on refugees and asylum seekers are generally inappropriate,
however, and experience shows that they do not achieve objectives, such as the
deterrence of arrivals. They are, moreover, highly likely to violate fundamental
humanrights;where refugeemovements are involved, repressivemeasures concen-
tratedon individuals contribute little if anything to theultimateobjective,which is
solutions.

C. Incorporation or adoption of standards in national law

Implementation of the international standards described above depends
on a number of variables, including themethod of ‘reception’ of international law
locally, the extent to which national constitutional principles may incorporate, re-
flect, or improve on the rules and standards of international law, the existence and
terms of any implementing legislation, and the operation of policy at the execu-
tive level. Even in the absence of implementing legislation or adoption,many judg-
ments confirm the importance and applicability of certain basic standards in the
application of Article 31 of the 1951 Convention, and also in the regulation of the
State’s power to detain.
For example, in Zadvydas v. Immigration and Naturalization Service,114 the United

States Supreme Court laid down the principle that the detention of a non-citizen
in an immigration and control context should be limited to a period reasonably
necessary to bring about the person’s removal from the country, and that indefi-
nite detention was not permitted. The Court noted that a ‘reasonable time’ was to
be measured primarily in terms of the US statute’s purpose of assuring the non-
citizen’s presence at the moment of removal. If removal is not reasonably foresee-
able, and if the individual concerned shows good reason to believe that there is no
significant likelihood that it will happen, then it falls to the government to rebut
the presumption. The Court suggested that sixmonths would be an appropriately
reasonable time in many circumstances. The Court also stressed that the ‘liberty-
interest’ ofnon-citizenswasnotdiminishedby their lackof a legal right to live freely
in the country, for therewas a choice between imprisonment, on the one hand, and
supervision under release conditions, on the other. In United States constitutional
terms, that liberty interestwas strongenough to raise a serious constitutionalprob-
lemwith the notion of indefinite detention.

114 US Supreme Court, Case No. 99-7791, 28 June 2001.
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In New Zealand, the High Court has addressed the question of the detention
of asylum seekers in relation to a 2001 instruction providing for the detention
of all unauthorized arrivals. It took the view that in order to conform to Article
31(2), powers to detain refugees must be constrained by what is ‘necessary’, as set
out in that paragraph.115 Baragwanath J defined such necessity as ‘the minimum
required, on the facts as they appear to the immigration officer: (1) to allow the
Refugee Status Branch to be able to perform their functions; (2) to avoid real risk
of criminal offending; (3) to avoid real risk of absconding’. He emphasized, how-
ever, that the Refugee Status Branch was required ‘to act in a manner that is con-
sistent with New Zealand’s obligations under the Refugee Convention’ and noted
that it ‘would therefore be unusual that detention, which by Article 31.2 must be
limited to what is “necessary”, could be “necessary” to facilitate the work of the
Refugee Status Branch’.116 Discretion to detain, he added, ‘is not exercised once
and for all but is “iterative”: if the decision is to detain, that decisionmust be kept
under constant review with the necessity test continuously reapplied as evidence
emerges’.117

InMinister for Immigration andMulticultural Affairs v. Vadarlis,118 however, a major-
ity of the Federal Court of Australia held that actions of the Australian Govern-
ment did not amount to detention, such as to attract the remedy of habeas corpus
and an obligation to land the persons concerned on the Australian mainland. The
case arose out of the rescue by the Norwegian-registered vessel, the MV Tampa, of
some 433 asylum seekers in distress at sea. The rescue was carried out at the re-
quest of the Australian coastguard, but admission to the Australian territory of
Christmas Island and disembarkation of those rescuedwere refused. The vessel en-
tered Australian territorial waters and refused to leave because of the condition
of the passengers and safety concerns. The Australian Government sent troops to
take control of the ship and its passengers, and a dealwas subsequently struckwith
Nauru and New Zealand, which undertook to receive those rescued and to deter-
mine whether all or any of themwere entitled to refugee status.
Applications were filed claiming, among others, that those rescued were being

unlawfully detained by the government, and seeking writs of habeas corpus. The
writs were granted, release was ordered to the mainland, and the Minister ap-
pealed. On appeal, French J held that there was no ‘restraint’ attributable to the
Australian Government that might be subject to habeas corpus. The actions of
the Government had been incidental to preventing the rescued from landing on
Australian territory, ‘where they had no right to go’.

115 Refugee Council of New Zealand Inc. and the Human Rights Foundation of Aotearoa New Zealand Inc. and
D. v. Attorney-General, Case No. M1881-AS01, interim judgment of 31 May 2002 and supple-
mentary judgment of 27 June 2002.

116 Ibid., supplementary judgment, paras. 125–6.
117 Ibid., supplementary judgment, para. 203. 118 See above n. 65.
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213. . . . Their inability to go elsewhere derived from circumstances which did

not come from any action on the part of the Commonwealth. The presence

of . . . troops . . . did not itself or in combinationwith other factors constitute a

detention. It was incidental to the objective of preventing a landing and

maintaining as well the security of the ship. It also served the incidental

purpose of providingmedicine and food to the rescuees. The Nauru/NZ

arrangements of themselves provided the only practical exit from the

situation. Those arrangements did not constitute a restraint upon freedom

attributable to the Commonwealth given the fact that the Captain of the

Tampawould not sail out of Australia while the rescuees were on board.

Chief JusticeBlackdissented.On the issueofdetention,BlackCJdrewonauthor-
ity to show that ‘actual detention and complete loss of freedom’ is not necessary to
found the issue of thewrit of habeas corpus (paragraph 69). Furthermore, whether
a detainee had a right to enter was not relevant to the issue, which was to be an-
swered in light of whether there were reasonable means of egress open to the res-
cued people such that detention should not be held to exist (paragraph 79). In his
opinion, ‘viewed as a practical, realistic matter, the rescued people were unable to
leave the ship that rescued them’ (paragraph80).Moreover,whether theAustralian
Government was liable required taking account of the fact that ‘the Common-
wealth acted within a factual framework that involved the known intention of the
captain of the MV Tampa to proceed to Christmas Island . . . and his view that he
would not take his ship out of Australian waters while the rescued people were on
board’.
Froman international lawperspective, the ship and its crewandpassengerswere

within the jurisdictionofAustralia andunder the control of agents of theState.The
only factor which effectively brought about the end of such control was the offer
byNauru andNewZealand to disembark those rescued, and its subsequent imple-
mentation.Absent thisoranother international solution, those rescuedwouldhave
likely remained in the custody of the Australian State.

VII. Conclusions regarding Article 31(2)

In summary, the following conclusions regarding Article 31(2) can be
drawn:

1. Article14of theUniversalDeclarationofHumanRightsdeclares the right
of everyone to seek asylum from persecution, and the fundamental prin-
ciple of non-refoulement requires that States not return refugees to terri-
tories where their lives or freedom may be endangered. Yet between asy-
lum and non-refoulement stands a continuing practice inmany parts of the
world of imposing restrictions on the freedom of movement of refugees
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and asylum seekers, often indefinitely andwithout regard to their special
situation or to the need to find durable solutions to their plight.

2. For the purposes of Article 31(2), there is no distinction between restric-
tions on movement ordered or applied administratively, and those or-
dered or applied judicially. The power of the State to impose a restriction,
including detention, must be related to a recognized object or purpose,
and there must be a reasonable relationship of proportionality between
the end and themeans.

3. The purpose of restrictions on freedom of movement in the refugee con-
text may differ, depending on whether States face a mass influx or are
dealing with asylum seekers in individual asylum systems. Restrictions
onmovementmustnot be imposedunlawfully andarbitrarily, but should
be necessary and be applied only on an individual basis on grounds pre-
scribed by law and in accordance with international human rights law.

4. The detention of refugees and asylum seekers is an exceptional measure;
as such, it should be applied on an individual basis, where it has been de-
termined by the appropriate authority to be necessary in light of the cir-
cumstances of the case, on the basis of criteria established by law, in accor-
dance with international refugee and human rights law.

5. Entry in search of refuge and protection should not be considered an un-
lawful act; refugees ought not to be penalized solely by reason of such
entry, or because, in need of refuge and protection, they remain illegally
in a country.

6. There is a qualitative difference between detention and other restrictions
on freedom of movement, even if only a matter of degree and intensity,
andmany States have been able tomanage their asylum systems and their
immigration programmes without recourse to physical restraint.

7. The balance of interests requires that alternatives to detention should al-
ways be fully explored, such as fair, efficient, and expeditious procedures
for the resolution of claims. In certain situations, it is also the responsibil-
ity of the international community of States, working together with UN-
HCR, to contribute to the solutionof refugeeproblems, thereby removing
any basis for continued detention.

8. In addition, mechanisms including reporting and residency require-
ments, theprovisionof a guarantor or securitydeposits or bonds, commu-
nity supervision, or open centreswithhostel-like accommodation already
in use in many States, should be more fully explored, including with the
involvement of civil society.

9. Taking account of the principle of the best interests of the child, States
shouldnot generally detain asylum-seeking children, since it affects them
bothemotionally anddevelopmentally.Appropriatealternatives todeten-
tion such as guarantor requirements, supervised group accommodation,



Article 31: non-penalization, detention, and protection 233

or quality extra-familial care services through fostering or residential care
arrangements, should be fully explored.

10. Initial periods of administrative detention for the purposes of identify-
ing refugees and asylum seekers and of establishing their claim to asylum
should beminimized. In particular, detention should not be extended for
the purposes of punishment, or maintained where refugee status proce-
dures are protracted.

11. Apart from such initial periods of detention, refugees and asylum seek-
ers should not be detained unless necessary for the reasons outlined in Ex-
ecutive Committee Conclusion No. 44, in particular for the protection of
national security and public order (e.g. risk of absconding).

12. Therulesandstandardsof international lawandtheresponsibilitiesof the
State apply also within airports and other international or transit zones.

13. Procedures for thedeterminationof asylumor refugee status, or for deter-
mining that effective protection already exists, are an important element
in ensuring that refugees are not subject to arbitrary detention. States
should use their best endeavours to provide fair and expeditious proce-
dures, and should ensure that the principle of non-refoulement is scrupu-
lously observed.

14. In all cases, detained refugees and asylum seekers should be able to ob-
tain review of the legality and the necessity of detention. They should
be advised of their legal rights, have access to counsel and to national
courts and tribunals, andbe enabled to contactUNHCR.Appropriate pro-
cedures should be instituted to ensure that UNHCR is advised of all cases
of detained refugees. Provisional liberty, parole, or release on bail or other
guarantees should be available, without discrimination by reason of a de-
tainee’s status as refugee or asylum seeker.

15. Any detention should be limited to a period reasonably necessary to bring
about the purpose for which the refugee or asylum seeker has been de-
tained, taking into account the State’s international legal obligations in
regard to standards of treatment, including the prohibition on cruel, in-
human or degrading treatment, the special protection due to the family
and to children (e.g. under theConventionon theRights of theChild), and
the general recognition given to basic procedural rights and guarantees.

16. In no case should refugees or asylum seekers be detained for any reason of
deterrence.

17. Refugees and asylum seekers should not be detained on the ground of
their national, ethnic, racial, or religious origins.

18. States should ensure that refugees and asylum seekers who are law-
fully detained are treated in accordance with international standards.
They should also not be located in areas or facilities where their phys-
ical safety and well-being are endangered; the use of prisons should be
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avoided. Civil society should be involved in monitoring the conditions of
detention.

19. Minors, women, stateless persons, and other vulnerable groups of
refugees and asylum seekers should benefit from the UNHCRGuidelines
onApplicableCriteria andStandards relating to theDetentionofAsylum-
Seekers. Families and children, in particular, should be treated in accor-
dance with international standards, and children under eighteen ought
never to be detained. Families should in principle not be detained; where
this is the case, they should not be separated.

20. Detention is never a solution to the movements of refugees and asylum
seekers. It is the responsibility of States and of UNHCR to find perma-
nent solutions to the problems of refugees; the achievement of this goal
requires cooperation between States and a readiness to share the respon-
sibilities.

Annex 3.1 Incorporation of Article 31 of the 1951
Convention intomunicipal law: selected legislation119

1. Austria

Federal Law Concerning the Granting of Asylum (1997AsylumAct)
Date of entry into force: 1 January 1998

Section 3: Entry and residence of aliens seeking protection
Article 17: Entry
(1) Aliens arrivingvia anairport or arrivingdirectly (Article31of theGenevaCon-

vention on Refugees) from their country of origin who file an asylum application
or an asylum extension application at the time of the border control carried out at
a frontier crossing point shall be brought before the Federal AsylumAgency unless
they possess authorization to reside or their application is to be rejected by reason
of res judicata.
(2) Aliens who otherwise file an asylum application or an asylum extension ap-

plication at the time of a border control carried out at a frontier crossing point shall
(unless their entry is permissible under Section 2 of the Aliens Act) be refused en-
try and informed that they have the possibility either of seeking protection from
persecution in the country inwhich they are currently resident or of filing an appli-
cation for asylum with the competent Austrian diplomatic or consular authority.
If, however, such aliens request that their application for asylum be filed at the

119 Sources: UNHCR RefWorld (CD-ROM, 8th edn, 1999); and other primary sources.
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frontier, they shall be notified that in such event the asylum authorities will be in-
volved in thedecision concerning their entry and that theywill be required to await
thedecisionabroad.For thepurposeofmakinganasylumapplication in suchcases,
they shall beprovidedby theborder control authoritywith anapplication formand
questionnaire drawn up in a language understandable to them (Article 16, para-
graph (2)).
(3) Aliens who subsequently file an application for asylum with the border con-

trol authoritybymeansof anapplication formandquestionnaire shallbe furnished
with a certification of their application, which shall be worded in such a way that
it can be used in the country in which they currently reside as proof of the decision
which is still pending concerning their entry.Moreover, the border control author-
ity shallmake awritten record of the content of the documents submitted to it and
shall notify the alien of the date fixed for the final border control. The asylum ap-
plication shall be forwarded to the Federal AsylumAgency without delay.
(4) Aliens who have filed an application for asylum in accordance with para-

graph (3) above shall be permitted to enter Austria if the Federal Asylum Agency
has informed the border control authorities that it is not unlikely that they will
be granted asylum, in particular owing to the fact that their application is not to
be rejected as being inadmissible or dismissed as being manifestly unfounded. If
these requirements are not met, the border control authority shall notify the asy-
lum seeker accordingly and shall inform him that he may request that his case
be re-examined by the independent Federal Asylum Review Board (Unabhängiger
Bundesasylsenat); in such event, theFederalAsylumReviewBoard shall take thefinal
decision concerning the asylum seeker’s entry. If the asylum seeker’s entry is not
permitted, he shall be denied admittance.
(5) Decisions pursuant to paragraph (4) above shall be rendered within five

working days following submission of the asylum application. Aliens who file an
application for asylum may be denied admittance only after the matter has been
dealt with by the Federal Asylum Agency, unless it is clear that their application is
to be rejected by reason of res judicata.
. . .

Article 19: Provisional right of residence
(1) Asylum seekers who are in the federal territory, even if in connection with

their appearance before the Federal Asylum Agency after arriving via an airport or
after arriving directly from their country of origin (Article 17, paragraph (1)), shall
be provisionally entitled to reside unless their application is to be rejected by rea-
son of res judicata. Asylum seekers brought before the Federal Asylum Agencymay,
however, be required, as an expulsion securitymeasure, to remain at a specificplace
in the border control area or within the area of the Federal Asylum Agency during
the week following the border control; such asylum seekers shall nevertheless be
entitled to leave the country at any time.
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2. Belize

Refugees Act, 1991
Date of entry into force: 24August 1991 [official text]

10. Saving in respect of illegal entry by refugees
(1)Notwithstandingtheprovisionsof the ImmigrationAct, apersonoranymem-

ber of his family shall be deemed not to have committed the offence of illegal entry
under that Act or any regulationsmade thereunder:

(a) if such person applies in terms of Section 8 for recognition of his status as
a refugee, until a decision has been made on the application and, where
appropriate, such person has had an opportunity to exhaust his right of
appeal in terms of that section; or

(b) if such person has become a recognised refugee.

(2) An immigration officer or a police officer who is apprised of facts indicating
that a person in Belize may be eligible, and intends to apply, for recognition of his
status as a refugee pursuant to Section 8 shall refer that person to the Refugees
Office.

3. Canada

Immigration and Refugee Protection Act
Royal Assent: 1November 2001120

Division 6: Detention and release
Immigration Division

54. The Immigration Division is the competent Division of the Board with re-
spect to the review of reasons for detention under this Division.

Arrest and detention with warrant
55. (1) An officermay issue awarrant for the arrest and detention of a permanent

resident or a foreign national who the officer has reasonable grounds to believe is
inadmissible and is a danger to the public or is unlikely to appear for examination,
an admissibility hearing or removal fromCanada.
(2) An officer may, without a warrant, arrest and detain a foreign national, other

than a protected person,

(a) who the officer has reasonable grounds to believe is inadmissible and
is a danger to the public or is unlikely to appear for examination, an

120 Full text available on http://www.parl.gc.ca/PDF/37/1/parlbus/chambus/house/bills/
government/C-11 4.pdf.
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admissibility hearing, removal fromCanada, or at a proceeding that could
lead to the making of a removal order by the Minister under subsection
44(2); or

(b) if the officer is not satisfied of the identity of the foreign national in the
course of any procedure under this Act.

(3) A permanent resident or a foreign national may, on entry into Canada, be de-
tained if an officer,

(a) considers it necessary to do so in order for the examination to be com-
pleted; or

(b) has reasonable grounds to suspect that the permanent resident or the for-
eign national is inadmissible on grounds of security or for violating hu-
man or international rights.

(4) If a permanent resident or a foreignnational is taken intodetention, anofficer
shall without delay give notice to the Immigration Division.

Release – Officer
56. An officer may order the release from detention of a permanent resident or a

foreignnationalbefore thefirstdetentionreviewby the ImmigrationDivision if the
officer isof theopinionthat the reasons for thedetentionno longerexist.Theofficer
may impose any conditions, including the payment of a deposit or the posting of a
guarantee for compliance with the conditions, that the officer considers necessary.

Review of detention
57. (1) Within 48 hours after a permanent resident or a foreign national is taken

into detention, or without delay afterward, the Immigration Divisionmust review
the reasons for the continued detention.
(2) At least once during the seven days following the review under subsection (1),

and at least once during each30-day period following eachprevious review, the Im-
migration Divisionmust review the reasons for the continued detention.
(3) In a reviewunder subsection (1) or (2), anofficer shall bring thepermanent res-

ident or the foreignnational before the ImmigrationDivisionor to aplace specified
by it.

Release – Immigration Division
58 (1) The Immigration Division shall order the release of a permanent resident

or a foreign national unless it is satisfied, taking into account prescribed factors,
that

(a) they are a danger to the public;
(b) they are unlikely to appear for examination, an admissibility hearing,

removal from Canada, or at a proceeding that could lead to the making
of a removal order by theMinister under subsection 44(2);
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(c) the Minister is taking necessary steps to inquire into a reasonable suspi-
cion that they are inadmissible on grounds of security or for violating hu-
man or international rights; or

(d) theMinister is of the opinion that the identity of the foreign national has
notbeen,butmaybe, establishedand theyhavenot reasonably cooperated
with the Minister by providing relevant information for the purpose of
establishing their identity or theMinister is making reasonable efforts to
establish their identity.

(2) The Immigration Division may order the detention of a permanent resident
or a foreign national if it is satisfied that the permanent resident or the foreign na-
tional is the subject of an examination or an admissibility hearing or is subject to a
removal order and that the permanent resident or the foreign national is a danger
to the public or is unlikely to appear for examination, an admissibility hearing or
removal fromCanada.
(3) If the Immigration Division orders the release of a permanent resident or a

foreign national, it may impose any conditions that it considers necessary, includ-
ing the payment of a deposit or the posting of a guarantee for compliance with the
conditions.

. . .

Minor children
60. For the purposes of this Division, it is affirmed as a principle that a minor

child shall bedetainedonly as ameasureof last resort, taking into account theother
applicable grounds and criteria including the best interests of the child.

Regulations
61. The regulationsmay provide for the application of this Division, andmay in-

clude provisions respecting

(a) grounds for and conditions and criteria with respect to the release of per-
sons from detention;

(b) factors to be considered by an officer or the Immigration Division; and
(c) special considerations thatmayapply in relation to thedetentionofminor

children.

. . .

Part 3 Enforcement
Human Smuggling and Trafficking
Organizing entry into Canada

117. (1) No person shall knowingly organize, induce, aid or abet the coming into
Canada of one ormore personswho are not inpossession of a visa, passport or other
document required by this Act.
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(2) Apersonwhocontravenes subsection (1)with respect to fewer than10persons
is guilty of an offence and liable

(a) on conviction on indictment
(i) for a first offence, to a fine of not more than $500,000 or to a term of

imprisonment of notmore than 10 years, or to both, or
(ii) for a subsequent offence, to a fine of not more than $1,000,000 or to a

term of imprisonment of notmore than 14 years, or to both; and
(b) on summary conviction, to a fine of not more than $100,000 or to a term

of imprisonment of notmore than two years, or to both.

(3) A personwho contravenes subsection (1) with respect to a group of 10persons
or more is guilty of an offence and liable on conviction by way of indictment to a
fine of notmore than $1,000,000 or to life imprisonment, or to both.
(4) No proceedings for an offence under this sectionmay be instituted except by

or with the consent of the Attorney General of Canada.

Offence – trafficking in persons
118. (1) No person shall knowingly organize the coming into Canada of one or

more persons by means of abduction, fraud, deception or use or threat of force or
coercion.
(2) For the purpose of subsection (1), ‘organize’, with respect to persons, includes

their recruitment or transportation and, after their entry into Canada, the receipt
or harbouring of those persons.

Disembarking persons at sea
119. A person shall not disembark a person or groupof persons at sea for the pur-

pose of inducing, aiding or abetting them to come into Canada in contravention of
this Act.

Penalties
120.Apersonwhocontravenes section118or119 isguiltyof anoffenceand liable

on conviction by way of indictment to a fine of not more than $1,000,000 or to life
imprisonment, or to both.

Aggravating factors
121. (1) The court, in determining the penalty to be imposed under subsection

117(2) or (3) or section 120, shall take into account whether

(a) bodily harm or death occurred during the commission of the offence;
(b) the commission of the offence was for the benefit of, at the direction of or

in association with a criminal organization;
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(c) the commissionof theoffencewas forprofit,whether ornot anyprofitwas
realized; and

(d) a personwas subjected to humiliating or degrading treatment, including
with respect toworkorhealth conditions or sexual exploitation as a result
of the commission of the offence.

(2) For thepurposes ofparagraph (1)(b), ‘criminal organization’means anorgani-
zation that is believedon reasonable grounds to be or tohave been engaged in activ-
ity that is part of a pattern of criminal activity planned and organized by a number
of persons acting in concert in furtherance of the commission of an offence pun-
ishable under an Act of Parliament by way of indictment or in furtherance of the
commission of an offence outsideCanada that, if committed inCanada,would con-
stitute such an offence.

Offences Related to Documents
Documents

122. (1) No person shall, in order to contravene this Act,

(a) possess a passport, visa or other document, of Canadian or foreign ori-
gin, that purports to establish or that could be used to establish a person’s
identity;

(b) use such a document, including for the purpose of entering or remaining
in Canada; or

(c) import, export or deal in such a document.

(2) Proof of the matters referred to in subsection (1) in relation to a forged docu-
ment or a document that is blank, incomplete, altered or not genuine is, in the ab-
sence of evidence to the contrary, proof that the person intends to contravene this
Act.

Penalty
123. (1) Every personwho contravenes

(a) paragraph 122(1)(a) is guilty of an offence and liable on conviction on in-
dictment to a term of imprisonment of up to five years; and

(b) paragraph 122(1)(b) or (c) is guilty of an offence and liable on conviction
on indictment to a term of imprisonment of up to 14 years.

(2) The court, in determining the penalty to be imposed, shall take into account
whether

(a) the commission of the offence was for the benefit of, at the direction of
or in association with a criminal organization as defined in subsection
121(2); and
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(b) the commissionof theoffencewas forprofit,whether ornot anyprofitwas
realized.

. . .

Counsellingmisrepresentation
126. Every person who knowingly counsels, induces, aids or abets or attempts

to counsel, induce, aid or abet any person to directly or indirectly misrepresent or
withhold material facts relating to a relevant matter that induces or could induce
an error in the administration of this Act is guilty of an offence.

Misrepresentation
127. No person shall knowingly

(a) directly or indirectly misrepresent or withhold material facts relating to
a relevantmatter that induces or could induce an error in the administra-
tion of this Act;

(b) communicate, directly or indirectly, by anymeans, false ormisleading in-
formation or declarations with intent to induce or deter immigration to
Canada; or

(c) refuse to be sworn or to affirmor declare, as the casemay be, or to answer a
question put to the person at an examination or at a proceeding held un-
der this Act.

. . .

Prosecution of offences – Deferral
133. A person who has claimed refugee protection, and who came to Canada di-

rectly or indirectly from the country in respect of which the claim ismade,may not
be charged with an offence under section 122, paragraph 124(1)(a) or section 127
of this Act or under section 57, paragraph 340(c) or section[s] 354, 366, 368, 374
or 403 of the Criminal Code, in relation to the coming into Canada of the person,
pending disposition of their claim for refugee protection or if refugee protection is
conferred.

Defence – Incorporation by reference
134. Nopersonmaybe foundguilty of an offence or subjected to a penalty for the

contraventionof aprovisionof a regulation that incorporatesmaterial by reference,
unless it is proved that, at the time of the alleged contravention,

(a) thematerial was reasonably accessible to the person;
(b) reasonable steps had been taken to ensure that thematerial was accessible

to persons likely to be affected by the regulation; or
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(c) thematerial had been published in the Canada Gazette.

4. Finland

Aliens’ Act (378/91)
Date of entry into force: 1March 1991.
Note: This is an unofficial consolidated translation. The Act, No. 378/1991, was
passed inHelsinkion22February1991.Theamendments includedhereare the fol-
lowing Acts on Amending the Aliens’ Act, Nos. 639/1993, 28 June 1993; 640/1993,
28 June 1993; 154/1995, 3 February 1995; 606/1997, 19 June 1997; 1183/1997, 31
October 1997; and 1269/1997, 19December 1997.

Article 64b (28.6.1993/639) Arrangement of Illegal Entry
Whosoever in order to obtain financial benefit for himself or another

(1) brings or attempts to bring an alien into Finland, aware that the said alien
lacks the passport, visa or residence permit required for entry,

(2) arranges or provides transport for the alien referred to in the subpara-
graph above to Finland, or

(3) surrenders to another person a false or counterfeit passport, visa or resi-
dence permit for use in conjunction with entry,

shall be fined or sentenced to imprisonment for a maximum of two years for ar-
rangement of illegal entry.
A charge of arrangement of illegal entry need not be brought or punishment put

into effect if the actmay be considered pardonable, taking into account the circum-
stances leading to the crime and the intent of the perpetrator. In assessing the par-
donability of the crime,particular attentionmustbegiven to themotives of theper-
petrator and to the conditions affecting the security of the alien in his country of
origin or country of habitual residence.

5. Ghana

Refugee Law, 1992 (PNDCL 3305D)
Date of entry into force: 1992.
Note: This is the official text.

2. Illegal entry or presence in Ghana of a refugee
Notwithstanding any provision of the Aliens Act, 1953 (Act 160) but subject to the
provisions of this Law, a person claiming to be a refugeewithin themeaning of this
Law, who illegally enters Ghana or is illegally present in Ghana shall not—
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(a) be declared a prohibited immigrant;
(b) be detained; or
(c) be imprisoned or penalised in any other manner merely by reason of his

illegal entry or presence pending the determination of his application for
refugee status.

6. Lesotho

Refugee Act 1983
Date of entry into force: 15 January 1985.
Note: This is the official text as published in Supplement No. 6 to Gazette No. 58, 9
December1983.Thedateof entry into forcewasfixedby theMinisterof the Interior
in the Refugee Act 1983 (Commencement) Notice, published in Supplement No. 3
to Gazette No. 14, 8March 1984.

9. Illegal entry or presence
(1) Subject to Section 7, and notwithstanding anything contained in the Aliens

Control Act, 1966, a person claiming to be a refugeewithin themeaning of Section
3(1), who has illegally entered or is illegally present in Lesotho shall not,

(a) be declared a prohibited immigrant;
(b) be detained; or
(c) be imprisoned or penalised in any other way,

only by reason of his illegal entry or presence pending the determination of his
application for recognition as a refugee under Section 7.
(2) A person towhom sub-section (1) applies shall report to the nearest immigra-

tion officer or other authorised officerwithin fourteen days from the date of his en-
try andmay apply for recognition as a refugee: provided that where a person is ille-
gallypresent in the countryby reasonof expiry ofhis visa, he shall notbedenied the
opportunity to apply for recognition of his refugee statusmerely on the grounds of
his illegal presence.
(3) Where a person to whom this section applies,

(a) fails to report to the nearest authorised officer in accordance with sub-
section (2); and

(b) is subsequently recognised as a refugee,

his presence in Lesotho shall be lawful, unless there are grounds to warrant his ex-
pulsion pursuant to Section 12.
(4) Where an application made under sub-section (2) is rejected, the applicant

shall be granted reasonable time in which to seek legal admission to another
country.
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7. Liberia

Refugee Act 1993
Date of entry into force: 19 January 1994.
Note: This is the official text. This Act was approved on 1November 1993.

Section9: Cessationor stay of proceedings in respect of illegal entry by refugees and
protected persons
Notwithstanding the provisions of the Immigration Act, or any other relevant law,
no proceedings shall be instituted or continued against any person or any mem-
ber of his family in respect of his unlawful entry into or unlawful presence within
Liberia

(a) if suchpersonapplies in termsof section seven for recognitionofhis status
as a refugee, until a decision has been made on the application and such
person has had an opportunity to exhaust his right of appeal in terms of
that section; or

(b) if such person has become a recognized refugee.

8. Malawi

Refugee Act 1989
Date of entry into force: 8May 1989.
Note: This is the official text.

10. Prohibition of expulsion on return of refugees
(1) A refugee shall not be expelled or returned to the borders of a country where

his life or freedomwill be threatened on account of—

(a) his race, religion, nationality or membership of a particular social group
or political opinion; or

(b) external aggression, occupation, foreign domination or events seriously
disturbing the public order in either part or the whole of that country.

(2) A person claiming to be a refugee shall be permitted to enter and remain in
Malawi for suchperiod as theCommitteemay require to process his application for
refugee status.
(3) A person who presents himself to a competent officer at a border and applies

for admission intoMalawi for the purpose of proceeding to another countrywhere
he intends to seekasylumas a refugee shall bepermitted entry inMalawiuponsuch
conditions asmay be determined by the Committee either generally or specially.
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(4) A person who has illegally enteredMalawi for the purpose of seeking asylum
as a refugee shall present himself to a competent officer within twenty-four hours
of his entry or within such longer period as the competent officer may consider ac-
ceptable in the circumstances and such person shall not be detained, imprisoned,
declared a prohibited immigrant or otherwise penalized by reason only of his ille-
gal entry or presence inMalawi unless anduntil theCommittee has considered and
made a decision on his application for refugee status.
(5) A person who has legally enteredMalawi and wishes to remain inMalawi on

the ground that he is a refugee shall not be deported fromMalawi unless and until
he has found a third country of refuge willing to admit him.
(6) The benefit of this section shall not be claimable by a person in respect of

whomthere are reasonablegrounds for regardinghimoranyaspect of thematter as
a danger to the security ofMalawi orwho, having been convicted of a serious crime,
constitutes a real danger to the community ofMalawi.

9. Mozambique

Act No. 21/91of 31December 1991 (Refugee Act)
Date of entry into force: 31December 1991.
Note: This is an unofficial translation.

Article 11 [Offences connected with illegal entry]
(1) Where any criminal or administrative offence directly connected with illegal

entry into the Republic of Mozambique has been committed by the petitioner and
his family members and has given rise to criminal or administrative proceedings,
any such proceedings shall be suspended immediately upon the submission of the
petition.
(2) If the ruling is in favour of the grant of asylum, the suspended proceedings

shall be filed, provided that the offence or offences committedwere determined by
the same facts as those which warranted the grant of the petition for asylum.

Directiveof4December1986: Generalprinciples tobeobserved inaccording
refugee status
Note: This is an unofficial translation.

Offences arising in connection with illegal entry
(a) Where criminal or administrative offences related to illegal entry into the

People’s Republic of Mozambique may have been committed by the applicant and
members of his family and criminal or administrative proceedings have been in-
stituted, the proceedings shall be suspended when the application is submitted,
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particularly in regard to the absence of identification documents for the applicant
and themembers of his family;
(b) If asylumisgranted, theproceedings shall be set asideon thegrounds that the

offence or offences committed are the consequence of the circumstances justifying
the granting of asylum;
(c) For thepurposes of thepreceding sub-paragraph, theDirector of theNational

Directorate of Migration shall without delay inform the body or bodies which in-
stituted the criminal or other proceedings of the granting of asylum.

10. Nigeria

National Commission for Refugees, etc. Decree 1989
Date of entry into force: 29December 1989.
Note: This is the official text as published in the Official Gazette, No. 75, vol. 76, 29
December 1989.

10. Cessation of stay of proceedings in respect of illegal entry by refugees and pro-
tected persons
Notwithstanding theprovisions of theCustoms andExciseManagementAct1958,
as amended, no proceedings shall be instituted or continued against any person or
anymember of his family in respect of his unlawful entry into or unlawful presence
within Nigeria—

(a) if such person applies under section 8 of this Decree for the grant of a
refugee status, until a decision has been made on the application and,
where appropriate, until such person has had an opportunity of exhaust-
ing his right of appeal under that section; or

(b) if such person has been granted refugee status.

11. Switzerland

Loi sur l’asile/Law on Asylum
Date of entry into force: 1March 1988.

Article 23(3)
Whoever takes refuge in Switzerland is not punishable if the manner and the se-
riousness of the persecution to which he is exposed justifies illegal crossing of
the frontier; whoever assists him is equally not punishable if his motives are hon-
ourable. [Translation]
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12. Turkmenistan

Law on Refugees 1997
Date of entry into force: 6 July 1997.
Note:This is anunofficial translation.Theoriginal lawwas adoptedon12 June1997
and published in the Official Gazette on 26 June 1997.

Article 3Guarantees of a refugee’s rights
A refugee is free from the responsibility for the illegal entry or illegal stay in the
territory of Turkmenistan, if, on arriving directly from the territory where his life
or freedom was threatened by danger, specified in Article 1 of this Law, he him-
self comes immediately to the representatives of the government bodies of Turk-
menistan.
A refugee cannotbe returnedagainsthiswill to the countryhe left for the reasons

in Article 1 of this Law.
Decisions and actions of the government and administration bodies, the institu-

tionsof the local self-governmentandofficials infringinguponarefugee’s rights es-
tablished by the legislation of Turkmenistanmay be appealed against to the higher
bodies or the court.

13. United Kingdom

Immigration and AsylumAct 1999
Date of enactment: 11November 1999

Section 31Defences based on Article 31(1) of the Refugee Convention
(1) It is a defence for a refugee charged with an offence to which this section ap-

plies to show that, having come to the United Kingdom directly from a country
where his life or freedomwas threatened (within themeaning of the Refugee Con-
vention), he—

(a) presented himself to the authorities in the United Kingdom without
delay;

(b) showed good cause for his illegal entry or presence; and
(c) made a claim for asylum as soon aswas reasonably practicable after his ar-

rival in the United Kingdom.

(2) If, in coming from the country where his life or freedomwas threatened, the
refugee stopped in another country outside the United Kingdom, subsection (1)
applies only if he shows that he could not reasonably have expected to be given pro-
tection under the Refugee Convention in that other country.
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(3) In England andWales andNorthern Ireland the offences towhich this section
applies are any offence, and any attempt to commit an offence, under—

(a) Part I of the Forgery and Counterfeiting Act 1981 (forgery and connected
offences);

(b) section 24A of the 1971 [Immigration] Act (deception); or
(c) section 26(1)(d) of the 1971Act (falsification of documents).

(4) In Scotland, the offences to which this section applies are those—

(a) of fraud,
(b) of uttering a forged document,
(c) under section 24A of the 1971Act (deception), or
(d) under section 26(1)(d) of the 1971Act (falsification of documents),

and any attempt to commit any of those offences.
(5) A refugee who hasmade a claim for asylum is not entitled to the defence pro-

vided by subsection (1) in relation to any offence committed by him after making
that claim.
(6) ‘Refugee’ has the samemeaning as it has for the purposes of the Refugee Con-

vention.
(7) If the Secretary of State has refused to grant a claim for asylummade by a per-

sonwho claims that hehas a defence under subsection (1), that person is to be taken
not to be a refugee unless he shows that he is.
(8) A personwho—

(a) was convicted in England andWales or Northern Ireland of an offence to
which this section applies before the commencement of this section, but

(b) at no time during the proceedings for that offence argued that he had a
defence based on Article 31(1), may apply to the Criminal Cases Review
Commission with a view to his case being referred to the Court of Appeal
by theCommissionon theground thathewouldhavehadadefenceunder
this section had it been in force at thematerial time.

(9) A personwho—

(a) was convicted inScotlandof anoffence towhich this sectionappliesbefore
the commencement of this section, but

(b) at no timeduring theproceedings for that offence argued thathehadade-
fence based on Article 31(1), may apply to the Scottish Criminal Cases Re-
viewCommissionwith a view to his case being referred to theHigh Court
of Justiciary by the Commission on the ground that he would have had a
defence under this section had it been in force at thematerial time.

(10) TheSecretaryof Statemaybyorder amend (a) subsection (3), or (b) subsection
(4), by adding offences to those for the time being listed there.
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(11) Beforemaking an order under subsection (10)(b), the Secretary of Statemust
consult the ScottishMinisters.

14. United States

8Code of Federal Regulations121

8 USC 1101, 1103, and 1324c; Pub. L. 101-410, 104 Stat. 890, as amended by Pub.
L. 104-34, 110 Stat. 1321. Updated to 3April 2002.

Section 270.2 Enforcement procedures
(a) Procedures for the filing of complaints. Any person or entity having knowledge

of a violation or potential violation of section 274C of the [Immigration and
Nationality] Act [as amended] may submit a signed, written complaint to the
[Immigration and Naturalization] Service office having jurisdiction over the busi-
ness or residence of the potential violator or the location where the violation
occurred. The signed, written complaint must contain sufficient information to
identify both the complainant and the alleged violator, including their names and
addresses. The complaint should also contain detailed factual allegations relating
to the potential violation including thedate, time andplace of the alleged violation
and the specific act or conduct alleged to constitute a violation of the Act. Written
complaints may be delivered either by mail to the appropriate Service office or by
personally appearing before any immigration officer at a Service office.
(b) Investigation.When the Service receives complaints froma third party in accor-

dance with paragraph (a) of this section, it shall investigate only those complaints
which, on their face, have a substantial probability of validity. The Servicemay also
conduct investigations for violations on its own initiative, and without having re-
ceived awritten complaint. If it is determined after investigation that the person or
entity has violated section274Cof theAct, the Servicemay issue and serveupon the
alleged violator a Notice of Intent to Fine.
(c) Issuance of a subpoena. Service officers shall have reasonable access to examine

any relevant evidence of any person or entity being investigated. The Service may
issue subpoenas pursuant to its authority under sections 235(a) and 287 of the Act,
in accordance with the procedures set forth in 287.4 of this chapter.
(d)Notice of Intent to Fine. The proceeding to assess administrative penalties under

section 274C of the Act is commenced when the Service issues a Notice of Intent
to Fine. Service of this notice shall be accomplished by personal service pursuant
to 103.5a(a)(2) of this chapter. Service is effective upon receipt, as evidenced by the
certificate of service or the certified mail return receipt. The person or entity iden-
tified in the Notice of Intent to Fine shall be known as the respondent. The Notice

121 Available on http://www.ins.usdoj.gov/graphics/lawsregs/8cfr.htm.
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of Intent to Fine may be issued by an officer defined in 242.1 of this chapter or by
an INS port director designated by his or her district director.
(e) Contents of the Notice of Intent to Fine

(1) TheNoticeof Intent toFine shall contain thebasis for the charge(s) against
the respondent, the statutoryprovisionsallegedtohavebeenviolated, and
themonetary amount of the penalty the Service intends to impose.

(2) TheNotice of Intent to Fine shall provide the following advisals to the re-
spondent:
(i) That the person or entity has the right to representation by counsel of

his or her own choice at no expense to the government;
(ii) That any statement givenmay be used against the person or entity;
(iii) That the person or entity has the right to request a hearing before an

administrative law judge pursuant to 5 USC 554–557, and that such
request must be filed with INS within 60 days from the service of the
Notice of Intent to Fine; and

(iv) That if awritten request for ahearing isnot timelyfiled, theServicewill
issue a final order fromwhich there is no appeal.

(f) Request for hearing before an administrative law judge. If a respondent contests the
issuance of aNotice of Intent to Fine, the respondentmust filewith the INS,within
60 days of the Notice of Intent to Fine, a written request for a hearing before an
administrative law judge. Anywritten request for a hearing submitted in a foreign
language must be accompanied by an English language translation. A request for
hearing is deemedfiledwhen it is either received by the Service office designated in
the Notice of Intent to Fine, or addressed to such office, stamped with the proper
postage, and postmarked within the 60-day period. In computing the 60-day pe-
riod prescribed by this section, the day of service of the Notice of Intent to Fine
shall not be included. In the request for a hearing, the respondent may, but is not
required to, respond to each allegation listed in the Notice of Intent to Fine. A re-
spondent may waive the 60-day period in which to request a hearing before an ad-
ministrative law judge and ask that the INS issue a final order fromwhich there is
no appeal. Prior to execution of thewaiver, a respondentwho is not aUnited States
citizen will be advised that a waiver of a section 274C hearing will result in the is-
suanceof afinal order and that the respondentwill be excludable and/ordeportable
from the United States pursuant to the Act.
(g)Failure tofile a request for hearing. If the respondentdoesnotfile awritten request

for a hearing within 60 days of service of the Notice of Intent to Fine, the INS shall
issue a final order fromwhich there shall be no appeal.
(h) Issuance of the final order. A final order may be issued by an officer defined in

242.1 of this chapter, by an INS port director designated by his or her district direc-
tor, or by the Director of the INSNational Fines Office.
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(i) Service of the final order

(1) Generally. Service of the final order shall be accomplished by personal ser-
vice pursuant to section 103.5a(a)(2) of this chapter. Service is effective
upon receipt, as evidenced by the certificate of service or the certifiedmail
return receipt.

(2) Alternative provisions for service in a foreign country. When service is to be ef-
fecteduponaparty in a foreign country, it is sufficient if service of thefinal
order is made:
(i) in the manner prescribed by the law of the foreign country for service

in that country in an action in any of its courts of general jurisdiction;
or

(ii) as directed by the foreign authority in response to a letter rogatory,
when service in either case is reasonably calculated to give actual no-
tice; or

(iii) when applicable, pursuant to 103.5a(a)(2) of this chapter.
(3) Service is effective upon receipt of the final order. Proof of service may be

made as prescribed by the law of the foreign country, or, when service is
pursuant to 103.5a(a)(2) of this chapter, as evidenced by the certificate of
service or the certifiedmail return receipt.

(j)Declination to file charges for document fraud committed by refugees at the time of entry.
TheService shallnot issueaNoticeof Intent toFine for acts ofdocument fraudcom-
mitted by an alien pursuant to direct departure from a country in which the alien
has a well-founded fear of persecution or from which there is a significant danger
that the alienwould be returned to a country in which the alienwould have a well-
founded fear of persecution, provided that the alien has presented himself or her-
self without delay to an INS officer and shown good cause for his or her illegal en-
try or presence. Other acts of document fraud committed by such an alien may re-
sult in the issuance of a Notice of Intent to Fine and the imposition of civil money
penalties.

15. Zimbabwe

Refugee Act, 1983
Date of entry into force: 1983.
Note: This is the official text. This document includes only selected provisions.

9. Cessation or stay of proceedings in respect of illegal entry by refugees and pro-
tected persons
Notwithstanding the provisions of the Immigration Act, 1979 (No. 18 of 1979), or
section 16, subsection (1) of section 22, subsection (1) of section 23, subsection (1)
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of section 24 or subsection (1) of section 25 of the Customs and Excise Act [Chapter
177], no proceedings shall be instituted or continued against any person or any
member of his family in respect of his unlawful entry into or unlawful presence
within Zimbabwe—

(a) if suchpersonapplies in termsof section seven for recognitionofhis status
as a refugee, until a decision has beenmade on the application and,where
appropriate, such person has had an opportunity to exhaust his right of
appeal in terms of that section; or

(b) if such person has become a recognized refugee.

16. OAU

Guidelines for National Refugee Legislation and Commentary
Adopted byOAU/UNHCRWorkingGroup on Arusha Follow-up SecondMeetings,
Geneva, 4–5December 1980

Part IV: Prohibition of declaration of prohibited immigrant
(1) No person who has illegally entered or is illegally present in the country in

which he seeks asylum as a refugee shall be declared a prohibited immigrant, de-
tained, imprisoned or penalized in any other way merely by reason of his illegal
entry or presence, pending an examination of his application for refugee status.
(2) A person who has illegally entered or is illegally present in the country in

which he seeks asylum as a refugee shall present himself to the competent author-
ities without undue delay.



3.2 Summary Conclusions: Article 31 of the 1951
Convention

Expert Roundtable organized by the United Nations High Commissioner
for Refugees and the Graduate Institute of International Studies, Geneva,
Switzerland, 8–9November 2001

The discussion during the first day of the Geneva expert roundtable was
based on a background paper by Guy Goodwin-Gill, Professor of International
RefugeeLawat theUniversityofOxford, entitled ‘Article31of the1951Convention
Relating to theStatusofRefugees:Non-Penalization,DetentionandProtection’. In
addition, roundtable participants were provided with written contributions from
Michel Combarnous, International Association of Refugee Law Judges (IARLJ),
Frankie Jenkins, Human Rights Committee of South Africa, as well as the Refugee
and Immigration Legal Centre in Melbourne, Australia. Participants included
twenty-eight experts from eighteen countries, drawn from governments, NGOs,
academia, the judiciary, and the legal profession. Rachel Brett from the Quaker
United Nations Office in Geneva moderated the discussion.

The round table reviewed the extensive practice of States in regard to refugees
and asylum seekers entering or remaining illegally, many of whom fall within the
terms of Article 31 of the 1951 Convention. It took account of the origins of this
provision in the debates in the United Nations in 1950, and in the Conference of
Plenipotentiaries held in Geneva in 1951. It noted the intention of the drafters of
the Convention to lay down, among others, a principle of immunity from penalties
for refugees who, ‘coming directly from a territory where their life or freedom was
threatened in the sense of Article 1, enter or are present . . . without authorization,
provided they present themselves without delay to the authorities and show good
cause for their illegal entry or presence’.

The following summary conclusions do not necessarily represent the individual
views of participants or of UNHCR, but reflect broadly the understandings emerg-
ing from the discussion.

253
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General considerations

1. Article 31 of the 1951 Convention Relating to the Status of Refugees
presents particular challenges to States seeking to manage asylum appli-
cations effectively, while ensuring that specific international obligations
are fully implemented.

2. The interpretation and application of Article 31 requires that account be
taken both of the developing factual circumstances affecting the move-
ments of refugees and asylum seekers, and also of developments in inter-
national law, including the impact of regional and international human
rights instruments, the practice of treaty and other monitoring bodies,
and the provisions of related treaties, such as the Protocol to Prevent, Sup-
press and Punish Trafficking in Persons, Especially Women and Children,
and the Protocol Against the Smuggling of Migrants by Land, Sea and Air,
SupplementingtheUnitedNationsConventionagainstTransnationalOr-
ganized Crime.1

3. It was recalled that the UNHCR Executive Committee had acknowledged
that refugees will frequently have justifiable reasons for illegal entry or
irregularmovement, and that it had recommendedappropriate standards
of treatment in, among others, Conclusions Nos. 15, 22, 44, and 58.

4. It was also observed that for States Parties to the 1951 Convention and/or
1967Protocol,Article31 combinesobligationsof conduct andobligations
of result.

5. Thus, Article 31(1) specifically obliges States not to impose penalties on
refugees falling within its terms. Article 31(2) calls upon States not to
apply to the movements of refugees within the scope of paragraph 1,
restrictions other than those that are necessary, and only until their sta-
tus is regularized locally or they secure admission to another country.

6. The effective implementation of these obligations requires concrete steps
at the national level. In the light of experience and in view of the nature
of the obligations laid down in Article 31, States should take the necessary
steps to ensure that refugees and asylum seekers within its terms are not
subject to penalties. Specifically, States should ensure that refugees ben-
efiting from this provision are promptly identified, that no proceedings
or penalties for illegal entry or presence are applied pending the expedi-
tious determination of claims to refugee status and asylum, and that the
relevant criteria are interpreted in the light of the applicable international
law and standards.

7. In particular, while the relevant terms of Article 31 (‘coming directly’,
‘without delay’, ‘penalties’, ‘good cause’) must be applied at the national
level, full account must always be taken of the circumstances of each

1 Editorial note: UN doc. A/55/383, Nov. 2000.
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individual case if international obligations are to be observed. It was fur-
ther noted, on the basis of the practice of States, that these obligations are
implemented most effectively where accountable national mechanisms
are able to determine the applicability of Article 31, having regard to the
rule of law and due process, including advice and representation.

8. Steps are also required to ensure that the results laid down in Article 31(2)
are achieved. In particular, appropriate provision should be made at the
national level to ensure that only such restrictions are applied as areneces-
sary in the individual case, that they satisfy the other requirements of this
Article, andthat the relevant standards, inparticular internationalhuman
rights law, are taken into account.

9. The incorporation and elaboration of the standards of Article 31 in na-
tional legislation, including by providing judicial review in the case of de-
tention,wouldbean important step for thepromotionof compliancewith
Article 31 and related human rights provisions.

Specific considerations

10. In relation to Article 31(1):
(a) Article 31(1) requires that refugees shall not be penalized solely by rea-

son of unlawful entry or because, being in need of refuge and protec-
tion, they remain illegally in a country.

(b) Refugees are not required to have come directly from territories where
their life or freedom was threatened.

(c) Article 31(1) was intended to apply, and has been interpreted to apply,
topersonswhohavebriefly transitedother countries orwhoareunable
to find effective protection in the first country or countries to which
they flee. The drafters only intended that immunity from penalty
should not apply to refugees who found asylum, or who were set-
tled, temporarily or permanently, in another country. The mere fact of
UNHCR being operational in a certain country should not be used as
a decisive argument for the availability of effective protection in that
country.

(d) The intention of the asylum seeker to reach a particular country of des-
tination, for instance for family reunification purposes, is a factor to be
taken into account when assessing whether s/he transited through or
stayed in another country.

(e) Having a well-founded fear of persecution is recognized in itself as
‘good cause’ for illegal entry. To ‘come directly’ from such country via
another country or countries in which s/he is at risk or in which gener-
ally no protection is available, is also accepted as ‘good cause’ for illegal
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entry. There may, in addition, be other factual circumstances which
constitute ‘good cause’.

(f) ‘Withoutdelay’ is amatter of fact anddegree; it depends on the circum-
stances of the case, including the availability of advice. In this context
itwas acknowledged that refugees andasylumseekershaveobligations
arising out of Article 2 of the 1951 Convention.

(g) The effective implementation of Article31 requires that it apply also to
any person who claims to be in need of international protection; conse-
quently, thatperson ispresumptively entitled to receive theprovisional
benefit of the no penalties obligation in Article 31 until s/he is found
not to be in need of international protection in a final decision follow-
ing a fair procedure.

(h) The term ‘penalties’ includes, but is not necessarily limited to, prose-
cution, fine, and imprisonment.

(i) In principle, a carrier which brings in an ‘undocumented’ passenger
who is subsequently determined to be in need of international protec-
tion should not be subject to penalties.

11. In relation to Article 31(2):
(a) For thepurposesofArticle31(2), there isnodistinctionbetweenrestric-

tions on movement ordered or applied administratively, and those or-
dered or applied judicially. The power of the State to impose a restric-
tion must be related to a recognized object or purpose, and there must
be a reasonable relationship of proportionality between the end and
themeans.Restrictions onmovementmustnot be imposedunlawfully
and arbitrarily.

(b) The detention of refugees and asylum seekers is an exceptional mea-
sure and should only be applied in the individual case, where it has
been determined by the appropriate authority to be necessary in light
of the circumstances of the case and on the basis of criteria established
by law in line with international refugee and human rights law. As
such, it should not be applied unlawfully and arbitrarily and only
where it is necessary for the reasons outlined in Executive Commit-
tee Conclusion No. 44, in particular for the protection of national se-
curity and public order (e.g. risk of absconding). National law and
practice should take full account of the international obligations ac-
cepted by States, including through regional and universal human
rights treaties.

(c) Refugees and asylum seekers should not be detained on the ground of
their national, ethnic, racial, or religious origins, or for the purposes of
deterrence.

(d) Initial periods of administrative detention for the purposes of identi-
fying refugees and asylum seekers and of establishing the elements for
their claim to asylum should be minimized. In particular, detention
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shouldnotbe extended for thepurposes ofpunishment, ormaintained
where asylum procedures are protracted.

(e) Detention beyond the initial period must be justified on the basis of a
purpose indicated in 11(b) above.

(f) UNHCR Guidelines on Applicable Criteria and Standards Relating to
the Detention of Asylum Seekers provide important guidance. Fami-
lies and children, in particular, should be treated in accordance with
international standards and children under eighteen ought never to be
detained. Families should in principle not be detained; where this is
the case, they should not be separated.

(g) There is a qualitative difference between detention and other restric-
tions on freedom of movement. Many States have been able to manage
their asylum systems and their immigration programmes without re-
course to physical restraint. Before resorting to detention, alternatives
should always be considered in the individual case. Such alternatives
include reporting and residency requirements, bonds, community su-
pervision, or open centres. These may be explored with the involve-
ment of civil society.

(h) Access to fair and expeditious procedures for the determination of
refugee status, or for determining that effective protection already ex-
ists, is an important element in ensuring that refugees are not subject
to arbitrary or prolonged detention.

(i) In terms of procedural safeguards, at a minimum, there should be a
right to review the legality and the necessity of detention before an in-
dependent court or tribunal, in accordance with the rule of law and the
principles of due process. Refugees and asylum seekers should be ad-
vised of their legal rights, have access to counsel and to national courts
and tribunals, and be enabled to contact the Office of UNHCR.

(j) UNHCR should, upon request, be advised of, and allowed access to, all
cases of detained refugees and asylum seekers.

(k) Where detention is deemed necessary, States should ensure that
refugees and asylum seekers are treated in accordance with interna-
tional standards. They should not be located in areas or facilities where
their physical safety and well-being are endangered; the use of prisons
should be avoided. Civil society should be involved in monitoring the
conditions of detention.

Additional considerations

12. Non-legal strategies and necessary follow-up are also critical. These in-
clude the preparation and dissemination of instructions to relevant levels
of government and administration on the implementation of Article 31,
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training,andcapacitybuilding.Particularattentionshouldbegiventoen-
suring that strategies and actions taken by States do not serve to exacer-
bate racist or xenophobic perceptions, behaviour, or attitudes.

13. States should maintain accurate records of all cases where refugees and
asylum seekers are detained or where their movement is otherwise re-
stricted, should publish statistical data of such detention and restrictions
on movement, and should regularly inform UNHCR of cases of detained
refugees and asylum seekers pursuant to their obligation under Article35
of the Convention.
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I. Introduction

In recent years, the number and variety of refugee claims based on the
‘membership of a particular social group’ ground set out in the 1951 Conven-
tion Relating to the Status of Refugees1 have increased dramatically. The social
group cases have beenpushing the boundaries of refugee law, raising issues such as
domestic abuse,2 homosexuality,3 coercive family planning policies,4 female geni-
tal mutilation (FGM),5 and discrimination against the disabled.6

Invocation of the particular social group ground is not surprising. Its potential
breadthmakes it a plausible vehicle for refugee claims that do not easily fall under
the other grounds set out in Article 1A(2) of the 1951 Convention. This reads:

. . . [T]he term ‘refugee’ shall apply to any personwho . . . owing to

well-founded fear of being persecuted for reasons of race, religion,

nationality, membership of a particular social group or political opinion, is

outside the country of his nationality and is unable or, owing to such fear, is

unwilling to avail himself of the protection of that country . . .

Furthermore, since the usual materials consulted in the interpretation of inter-
national agreements provide little assistance on the question of membership of a
particular social group, adjudicators have adopted a range of (often conflicting)

1 189UNTS 150.
2 Islam v. Secretary of State for the Home Department and R. v. Immigration Appeal Tribunal and Secretary of
State for the Home Department, ex parte Shah, UK House of Lords, [1999] 2WLR 1015; [1999] INLR
144, also reprinted in 11 International Journal of Refugee Law, 1999, p. 496 (hereinafter ‘Islam and
Shah’).

3 See D. McGhee, ‘Persecution and Social Group Status: Homosexual Refugees in the 1990s’, 14
Journal of Refugee Studies, 2001, p. 20.

4 Applicant A. and Another v. Minister for Immigration and Ethnic Affairs and Another, High Court of
Australia, (1997) 190 CLR 225; 142ALR 331 (hereinafter ‘Applicant A.’).

5 InReKasinga, USBoard of ImmigrationAppeals (BIA), InterimDecisionNo. 3278, 1996, 21 I. &N.
Decisions 357 [1996].

6 A. Kanter and K. Dadey, ‘The Right of Asylum for People with Disabilities’, 73 Temple LawReview,
2000, p. 1117.
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constructions of the Convention language.7 Courts and administrative agencies
have at times announced a standard that adequately resolves the case before them
only later to conclude that the rulemust bemodifiedbecause of subsequent claims.
This paper provides a detailed analysis of the various legal approaches to the in-

terpretation of the term ‘membership of a particular social group’ and to specific
issues arising under the refugee definition. The analysis is guided by the underly-
ing premise that a sensible interpretation of the termmust be responsive to victims
ofpersecutionwithout so expanding the scopeof the1951Conventionas to impose
upon States obligations towhich they did not consent. In striking that delicate bal-
ance, it must be kept in mind that international refugee law bears a close relation-
ship to international human rights law8 – that refugees are persons whose human
rights have been violated andwhomerit international protection.
This paper has seven sections. After this introduction, Section II briefly surveys

the travaux préparatoires and UNHCR interpretations of the term ‘membership of
a particular social group’. Section III undertakes a detailed examination of State
jurisprudence in order to provide a basis for discussion of particular issues relating
to the definition of membership of a particular social group. In Section IV, inter-
pretive issues that have been of concern to adjudicative bodies are discussed. The
analysis of earlier sections paves theway for the discussion in Section V, which pro-
poses anadjudicatory standard for cases invokingmembershipof aparticular social
group as a ground for refugee status. Section VI briefly considers an issue that is
frequently important in social group cases – the so-called ‘nexus’ requirement that
persecution be ‘for reasons of’ one of the Convention grounds. The analysis is ap-
plied to several social groupclaims inSectionVII.A concluding section summarizes
themain points of the paper.

II. International standards

A. The 1951 Convention and the travaux préparatoires

As is well known, the term ‘membership of a particular social group’
was added near the end of the deliberations on the draft Convention. The travaux
are particularly unhelpful as a guide to interpretation. All that is recorded is

7 SeeMcHugh J in Applicant A., above n. 4, at 259:

Courts and jurists have takenwidely differing views as towhat constitutes ‘membership
of a particular social group’ for the purposes of the Convention. This is not surprising.
The phrase is indeterminate and lacks a detailed legislative history and debate. Not only
is it impossible to define the phrase exhaustively, it is pointless to attempt to do so.

8 Comparewith K. Daley andN. Kelley, ‘Particular Social Group: AHumanRights Based Approach
in Canadian Jurisprudence’, 12 International Journal of Refugee Law, 2000, p. 48.
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the Swedish delegate’s observation: ‘[E]xperience has shown that certain refugees
had been persecuted because they belonged to particular social groups. The draft
Convention made no provision for such cases, and one designed to cover them
should accordingly be included.’9 Accordingly, courts and scholars have generally
turned to the term’s associationwith theotherConventiongrounds– race, religion,
nationality, and political opinion – for interpretive guidance. That is, they have
sought to identify elements central to theothergrounds (suchas the ‘immutability’
or ‘fundamentality’ of the ground) and then to adopt an interpretation of partic-
ular social group consistent with the identified element. While this strategy may
provide a limiting principle, it is not compelled by theConvention or other author-
itative sources; it is possible that the term was adopted to cover an assortment of
groups whose need for protection was based on circumstances distinct from those
that provide the justification for inclusion under the other grounds.10

B. UNHCR interpretations

1. TheHandbook

The discussion of the term ‘membership of a social group’ in UNHCR’sHandbook11

is general and rather brief – reflecting, no doubt, the undeveloped nature of such
claims at the time of theHandbook’s writing. It reads, in its entirety:

77. A ‘particular social group’ normally comprises persons of similar

background, habits or social status. A claim to fear of persecution under this

headingmay frequently overlap with a claim to fear of persecution on other

grounds, i.e. race, religion or nationality.

78. Membership of such a particular social groupmay be at the root of

persecution because there is no confidence in the group’s loyalty to the

Government or because the political outlook, antecedents or economic

activity of its members, or the very existence of the social group as such, is

held to be an obstacle to the Government’s policies.

79. Meremembership of a particular social groupwill not normally be

enough to substantiate a claim to refugee status. Theremay, however, be

special circumstances wheremeremembership can be a sufficient ground to

fear persecution.

9 UNGA, ‘Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, Sum-
maryRecord of the ThirdMeeting held at the Palais desNations, Geneva, Tuesday 3 July 1951 at
10.30 a.m.’, UN doc. A/CONF.2/SR.3, 19Nov. 1951, at p. 14.

10 For example, State anti-discriminationprinciplesmay condemnclassificationsbasedon race, re-
ligion, age, disability, sexual orientation, andother characteristics on thegrounds these formsof
classificationare ‘unfair’– even if one can identifyno single element commontoall that accounts
for the conclusion of ‘unfairness’.

11 UNHCR,Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention
and the 1967 Protocol Relating to the Status of Refugees (Geneva, 1979, re-edited 1992) (hereinafter
‘Handbook’).
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2. The position taken in court cases

In a brief filed in Islam v. Secretary of State for theHomeDepartment andR. v. Immigration
Appeal Tribunal and Secretary of State for the Home Department, ex parte Shah,12 UNHCR
submitted the following:

The UNHCR’s position is as follows. Individuals who believe in or are

perceived to believe in values and standards at odds with the social mores of

the society in which they livemay, in principle, constitute a ‘particular social

group’ within themeaning of Article 1A(2) of the 1951 Convention. Such

persons do not always constitute a ‘particular social group’. In order to do so

the values at stakemust be of such a nature that the person concerned should

not be required to renounce them.

. . .

‘Particular social group’means a group of people who share some

characteristic which distinguishes them from society at large. That

characteristic must be unchangeable, either because it is innate or otherwise

impossible to change or because it would be wrong to require the individuals

to change it. Thus, where a person holds beliefs or has values such that

requiring them to renounce themwould contravene their fundamental

human rights, theymay in principle be part of a particular social groupmade

up of like-minded persons.

. . .

It is important to appreciate that UNHCR’s position does not entail

defining the particular social group by reference to the persecution suffered.

Indeed, the UNHCR agrees with the conclusion of the Court of Appeal in the

present cases that persecution alone cannot determine a groupwhere none

otherwise exists.

. . .

[I]t is not the reaction to the behaviour of such persons which is the

touchstone defining the group. However, the reactionmay provide evidence

in a particular case that a particular group exists.

It should be noted that there is arguably some tension – althoughnot necessarily
an inconsistency – between theHandbook’s language and theUNHCRbrief submit-
ted in the Islam and Shah appeal. The former is not keyed to the idea of a character-
istic that is unchangeable or fundamental.

3. Other guidance

In its 1985 Conclusion on refugee women and international protection, UNHCR’s
Executive Committee noted:

12 Islam and Shah, above n. 2.
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States, in the exercise of their sovereignty, are free to adopt the interpretation

that women asylum-seekers who face harsh or inhuman treatment due to

their having transgressed the social mores of the society in which they live

may be considered as a ‘particular social group’ within themeaning of [the

1951 Convention].13

III. State jurisprudence

The most detailed discussions of the ‘social group’ ground occur in cases
in common law jurisdictions. Accordingly, primary attention will be paid here to
decisions in Canada, Australia, the United Kingdom, the United States, and New
Zealand, although the jurisprudence of other countries is also briefly considered.
The cases display a number of approaches – even within the same jurisdiction,
jurists frequently adopt conflicting interpretations of the1951Convention anddo-
mestic law. Aswill be summarized at the conclusion of the next section, however, it
is possible to identify convergence among States on several issues. This sectionwill
also discuss ‘guidelines’ and other interpretive principles proposed or adopted by
non-judicial bodies in the relevant States.
To a surprising degree, courts in the common law countries tend to read and

analyze cases decided in other common law States. The courts of the United
States provide an exception, relying almost exclusively on domestic cases.14 Re-
cent proposed regulations by the United States Immigration and Naturalization
Service, however, take note of ‘social group’ cases decided by courts of other
countries.15

A. Canada

The Supreme Court of Canada offered an important discussion of mem-
bership of a particular social group in Canada (Attorney-General) v.Ward.16 The case
involved theclaimofa formermemberof the IrishNationalLiberationArmy (INLA)
who was sentenced to death by the INLA for assisting in the escape of hostages.
Ward asserted that he would be persecuted if returned to Northern Ireland based
on hismembership of the INLA.
The Supreme Court rejected an interpretation of the membership of a particu-

lar social group ground that would render it a ‘safety net to prevent any possible

13 Executive Committee, ConclusionNo. 39 (XXXVI), 1985, para. (k).
14 For a rare example of peering beyondUS borders, see the BIA’smention of Islam and Shah, above
n. 2, inMatter of R.A., BIA InterimDecisionNo. 3403, 11 June 1999.

15 SeeDepartment of Justice draft regulations on ‘particular social group’ (65Fed. Reg. 76588-98),
7Dec. 2000, below n. 55.

16 [1993] 2 SCR 689; (1993) 103DLR (4th) 1 (hereinafter ‘Ward ’).
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gap in the other four categories’.17 As La Forest J explained, such a broad reading
would make the other Convention grounds superfluous. Seeking a limiting prin-
ciple, La Forest J reasoned that the meaning of membership of a particular social
group should take into account ‘the general underlying themes of the defence of
human rights and anti-discrimination that form the basis for the international
refugeeprotection initiative’.18Accordingly,hedefinedmembershipof aparticular
social group as encompassing:

(1) groups defined by an innate or unchangeable characteristic [e.g. by

gender, linguistic background, sexual orientation];

(2) groups whosemembers voluntarily associate for reasons so fundamental

to their human dignity that they should not be forced to forsake the

association [e.g. human rights activists]; and

(3) groups associated by a former voluntary status, unalterable due to its

historical permanence.19

Applying the test, the Court determined that Ward could not meet the Conven-
tion definition.His feared persecutionwas not based on formermembership of the
INLA, nor did the INLA itself constitute a ‘particular social group’. Furthermore,
Ward could not establish the requisite nexus between a social group and a well-
founded fear of being persecuted. His membership of the INLA ‘placed him in the
circumstances that led to his fear, but the fear itself was based on his action, not his
affiliation’.20

The Ward standard is frequently referred to as an ‘immutability’ test, but it
plainly would recognize groups beyond those based on characteristics that are
unchangeable. The second category includes voluntary associations based on char-
acteristics that are fundamental to human dignity but perhaps changeable. One
example used by the Court is human rights activists. It is further important to
notice thatwhat is identified as thebasis for a social group in this category is not the

17 The Court identified this approach with the scholarship of, among others, I. Foighel, ‘The
Legal Status of the Boat-People’, 48Nordisk Tidsskrift for International Relations, 1993, p. 217; A. C.
Helton, ‘Persecution onAccount ofMembership of a Social Group as a Basis for Refugee Status’,
15 ColumbiaHumanRights LawReview, 1983, p. 39; G. S. Goodwin-Gill, The Refugee in International
Law (1st edn, Clarendon, Oxford, 1983), p. 30; M. Graves, ‘From Definition to Exploration: So-
cial Groups and Political Asylum Eligibility’, 26 San Diego Law Review, 1989, p. 739. This seems
to be an overly broad reading ofGoodwin-Gill’s interpretation. The second edition ofGoodwin-
Gill’s The Refugee in International Law (Clarendon, Oxford, 1996) examines the Ward decision at
pp. 360–2.

18 La Forest J here follows the approach of the US case,Matter of Acosta (described below, n. 45) and
J. C. Hathaway, The Law of Refugee Status (Butterworths, Toronto, 1991).

19 Ward, above n. 16, (1993) 103 DLR (4th) at 33–4. The Court notes that the third category is in-
cluded ‘more because of historical intentions’, but also comeswithin an anti-discrimination ap-
proach in that ‘one’s past is an immutable part of the person’.

20 Ibid., p.38. In another sectionof the opinion, theCourt concluded thatWardmight state a claim
for refugee status based on his political opinion.
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shared possession of a voluntarily assumed characteristic fundamental to human
dignity; rather, it is the voluntary association of groupmembers that it would be un-
fair to ask groupmembers to forsake because the association – not the characteristic –
is fundamental to their human dignity. The difference in practice between the two
mightbeslight,because it is likely thatadjudicatorswill conclude thatpersonshave
a right to associatewith others basedon characteristics fundamental tohumandig-
nity. For example, if the exercise of freedom of thought is a fundamental human
right, then arguably persons should not be compelled to forego associations with
like-minded persons. In other words, freedom of thought means more than the
right to believewhat onewants in the privacy of one’s home; it includes the right to
join with others who share the same views.
Because ‘immutability’ does not fully describe groups that would come within

theWard standards, the analysis will be labelled the ‘protected characteristics’ ap-
proach. This terminology embraces the groups defined by the Ward test and also
signals that the analysis primarily looks at ‘internal’ factors – that is, group defini-
tion will be based primarily on innate characteristics shared by a group of persons,
not on how the group is perceived in society.
Once it is recognized that the Ward test extends beyond immutable character-

istics, however, conceptual problems emerge. What, for instance, is the under-
lying principle that unites the categories identified in Ward? It is sometimes as-
serted that the concept of ‘discrimination’ is the key. On this basis, it is unjust
to discriminate against groups for characteristics which they cannot change or,
based on human rights principles, should not be compelled to change, assum-
ing here that compelling a person to forsake a voluntary association based on a
characteristic fundamental to human dignity violates human rights. But if this
is the justification, it cannot explain why groups must ‘voluntarily associate’ in
order to receive protection. That is, it would seem equally unjust to discriminate
against a group of persons who are a group because of a shared protected char-
acteristic whether or not the group members know each other or choose to asso-
ciate. An apt example would be persons who resist forced sterilization or abor-
tion. From a human rights perspective, persons should not be compelled to be
subjected to such procedures whether or not they have formed voluntary groups.
La Forest J followed the logic of Ward in this manner in concluding that Chinese
applicants resisting coercive family practices could constitute a particular social
group.21 But the reason that Ward does not go this far – and that other jurists
have rejected La Forest J’s conclusion – is that such an interpretation risks expand-
ing the social group ground to include all persons whose human rights might be
violated.

21 See Chan v. Canada (Minister of Employment and Immigration), [1995] 3 SCR 593 at 642–6. The ma-
jority in the case does not reach the same conclusion; and courts in other jurisdictions have
rejected La Forest J’s reasoning. See the discussion under the subheading ‘Social groups and
human rights violations’ below.
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In sum, the ‘voluntary association’ test of Ward’s second category appears in-
tended to ensure that the social group definition does not become a safety net.
Accepting the limitation makes it difficult, however, to construct a coherent prin-
ciple that underlies theWard categories.

B. Australia

The leadingdecision of theHighCourt of Australia,ApplicantA. v.Minister
for Immigration and Ethnic Affairs,22 involved applicants who asserted fears of forced
sterilizationbecauseof theirnon-acceptanceofChina’s ‘one-child’policy.Thecourt
adopted what might be termed a ‘social perception’ or ‘ordinary meaning’ ap-
proach, that is, to be a ‘particular social group’, a group must share a common,
uniting characteristic that sets its members apart in the society. As described by
McHugh J,what distinguishes themembers of a particular social group fromother
persons in their country ‘is a common attribute and a societal perception that they
standapart’.23Tothesameeffect,DawsonJviewedaparticular socialgroupas ‘a col-
lection of persons who share a certain characteristic or element which unites them
and enables them to be set apart from society at large. That is to say, not onlymust
such persons exhibit some common element, the element must unite them, mak-
ing those who share it a cognizable groupwithin their society.’24

The High Court made clear that its standard was not as inclusive as the ‘safety
net’ approach advocated by some scholars. The analysis of Applicant A., for exam-
ple, would not reach ‘statistical’ groups that may share a demographic factor but
neither recognize themselves as a group nor are perceived as a group in society. An
example, drawn from United States jurisprudence, is an asserted class of ‘young,
urbanmen subject to forced conscription and harassment in El Salvador’.25

Another limiting principle identified by theHigh Court is that the group not be
defined solely by the persecution inflicted; that is, the ‘uniting factor’ could not be
‘a common fear of persecution’.26 The rule is necessary to avoid tautological defi-
nitions of groups. As Dawson J notes: ‘There is more than a hint of circularity in
the view that a number of persons may be held to fear persecution by reason of
membership of a particular social group where what is said to unite those persons

22 See above n. 4. Claims arising out of China’s State family planning policies are common in other
jurisdictions aswell, as is described below in the text accompanying notes 162–4under the sub-
heading ‘Chinese coercive family practices’.

23 Applicant A., (1997) 190 CLR 225 at 265–6. See also ibid., p. 264: ‘[T]he existence of such a group
depends in most, perhaps all, cases on external perceptions of the group . . . [The term particu-
lar social group] connotes persons who are defined as a distinct social group by reason of some
characteristic, attribute, activity, belief, interest or goal that unites them.’

24 Ibid., p. 241 (footnote omitted).
25 Sanchez-Trujillo v. INS, 801 F 2d 1571 (9th Circuit), 1986.
26 Applicant A., (1997) 190 CLR 225 at 242 per Dawson J.
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into a particular social group is their common fear of persecution.’27 In other
jurisdictions, this well-established principle is described as requiring that the so-
cial group exist ‘dehors the persecution’.28

The analysis in Applicant A. stands in rather sharp contrast to the Canadian
Supreme Court’s reasoning in Ward. The Australian High Court’s approach is not
based on an analogy to anti-discrimination principles; it is more sociological. That
is, it looks to external factors – namely, whether the group is perceived as dis-
tinct in society – rather than identifying some protected characteristic that de-
fines the group (or a characteristic that group members should not be asked to
change).
Frequently these standardswill overlap.Both tests, for example, are likely to con-

clude that homosexuals and prior large landowners in communist States consti-
tute particular social groups. Another example arose in a subsequent High Court
case, Chen Shi Hai v. Minister for Immigration and Multicultural Affairs,29 where the
Australian-born applicant was the third child of a Chinese couple. TheHigh Court
found no error in the Refugee Review Tribunal’s conclusion that so-called ‘black
children’ – children born outside the family planning policies – constituted a
particular social group in China. That conclusion is justified under either the
Applicant A. or theWard standards because ‘black children’ are perceived and treated
as a distinct group inChina and because birth order is immutable.30 At times, how-
ever, the two standardsmayproducedifferent results inmembershipof aparticular
social group cases. Consider, for example, claims asserted by private entrepreneurs
in a socialist State, wealthy landowners targeted by guerrilla groups, or members
of a labour union. According to the facts of the particular society, eithermight con-
stitute a social group under the social perception approach; it would be far harder
to reach such a conclusion under the protected characteristics approach.
In Applicant A., the High Court did not sustain the claim. Arguably, the charac-

teristic that united the claimed social group was the members’ assertion of their
human right not to be subject to forced sterilization and their right to make fun-
damental choices about their family.31 A majority of the Court concluded, how-
ever, that the asserted group was too disparate, representing simply a collection
of persons located in China who objected to a general social policy.32 According

27 Ibid., p. 242. 28 Islam and Shah, above n. 2, p. 503.
29 Chen Shi Hai v.Minister for Immigration andMulticultural Affairs, (2000) 170ALR 553.
30 The central issue in Chen Shi Hai was not the social group definition, but rather whether the
targeting of ‘black children’ constituted the application of general laws and hence was non-
persecutory. The High Court rejected this reasoning, upholding the Refugee Review Tribunal’s
finding that the harmful treatment accorded ‘black children’ rose to the level of persecution and
is inflicted based on their membership of a particular social group, not based on their parent’s
failure to obey family planning policies.

31 Alternatively, the group might be described without reference to human rights. See Brennan
CJ in Applicant A., above n. 4: ‘The characteristic of being the parent of a child and not having
voluntarily adopted an approved birth-preventing mechanism distinguishes the appellants as
members of a social group that shares that characteristic.’

32 Applicant A., above n. 4, (1997) 190 CLR 225 at 247 per Dawson J; and at 269–70 perMcHugh J.
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to Dawson J, there was ‘no social attribute or characteristic linking the couples,
nothing external that would allow them to be perceived as a particular social group
for Convention purposes’.33 Furthermore, to recognize a class united solely by the
abuse of human rights would permit the persecution to define the class.34

C. United Kingdom

The recent joint decision by the House of Lords in Islam and Shah35 con-
sidered the claims of twomarried Pakistani women who were subjected to serious
physical abuse by their husbands and forced to leave their homes. The applicants
further asserted that the State would either be unable or unwilling to prevent fur-
ther abuse if they were returned to Pakistan.36 The case is of major significance. It
reaches important conclusions about gender-related asylumclaims and the issue of
non-State actors; and the judgment includes important discussion of the jurispru-
dence of other States. Furthermore, the careful reasoning of theHouse of Lords has
attracted attention from adjudicators in other common law jurisdictions.37

Counsel for thewomenclaimantsurged that the relevant social group for the case
should be defined aswomen in Pakistan accused of transgressing socialmores who
are unprotected by their husbands or other male relatives. UNHCR, as intervener,
suggested a definition – consistent with Executive Committee Conclusion No. 39,
quoted above – as ‘individuals who believe in or are perceived to believe in values
and standards at odds with the social mores of the society in which they live’.38

33 Ibid., p. 270.
34 See alsoMinister for Immigration andMulticultural Affairs v.Khawar, [2000] FCA 1130, 23Aug. 2000
(applying Applicant A., above n. 4, to a case involving a Pakistani woman beaten by her husband
andthe failureof theState topreventor stop theabuse; ‘particular social group’ tobedetermined
‘according to the perceptions of the society in question’). An appeal against this rulingwas later
dismissed by theHighCourt: seeMinister for Immigration andMulticultural Affairs v.Khawar, [2000]
FCA 14, 11April 2002.

35 Islam and Shah, above n. 2.
36 This paper will leave aside the ‘political opinion’ claim pressed in the Islam case.
37 The case has already received significant attention. See, e.g., G. S. Goodwin-Gill, ‘Judicial Rea-
soning and “Social Group” after Islam and Shah’, 11 International Journal of Refugee Law, 1999,
p. 537; M. Vidal, ‘“Membership of a Particular Social Group” and the Effect of Islam and Shah’,
11 International Journal of Refugee Law, 1999, p. 528.

38 See the quotation in the text above at n. 13. UNHCR’s position appears to ride two horses, per-
haps hoping that onewill cross the finishing line first. The statement quoted in the text above is
placed in bold in the brief, and appears to state the overall approach. (The brief elsewhere notes
that ‘[t]he distinguishing characteristicwhichdefines the group consists in a shared set of values
which are not shared by society at large or, conversely, a common decision to opt out of a set of
values shared by the rest of society.’) Alternatively, the brief favourably cites, and appears to rely
upon, the reasoning of the Acosta decision of the US BIA (discussed below in the text accompa-
nying n. 45). The brief therefore states: ‘It is UNHCR’s position that the relevant distinguishing
characteristicmay consist in any featurewhich is innate orunchangeable, either because it is im-
possible to change or because an individual should not be required to do so.’ Ibid., p. 16. While
these standards may frequently overlap, they represent precisely the difference between Ward,
above n. 16, and Acosta, below n. 45, on the one hand, and Applicant A., above n. 4, on the other.
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Amajority of their lordships concluded that the social groupcould appropriately
be defined as Pakistani women, although there was also support for the more lim-
iteddefinitionurgedby the claimants.39 TheHouseofLords agreedoncertainprin-
ciples, such as the now widely accepted views that the social group cannot be de-
fined solely by the persecution and that the definition of a group is not defeated
simply by showing that somemembers of the groupmay not be at risk. TheHouse
of Lords also rejected the part of theUSCourt of Appeals decision in Sanchez-Trujillo
(discussed below) which held that a social group must display ‘cohesiveness’ in
order tobe recognizedunder theConvention.Furthermore, amajorityof theHouse
of Lords identified an anti-discrimination principle as underlying the five grounds
mentioned in the Convention.
Yet the House of Lords indicated varying overall approaches to the definition

of the term membership of a particular social group. Lords Steyn and Hoffmann
largely relied upon the protected characteristics analysis of the Canadian Supreme
Court in Ward; Lords Hope of Craighead (with the majority) and Millett (in dis-
sent) adopted language closer to the social perception approach of the High Court
of Australia in Applicant A.40 There was no need for a choice between these views –
under the facts of the case, women in Pakistan met either test – and a majority of
theHouse of Lords accepted the broadest definition of the class (Pakistani women).
In an important decision following Islam and Shah, the Immigration Appeal

Tribunal (IAT) laidout the ‘mainprinciples that shouldgoverncasesbasedonmem-
bershipof aparticular social group’.41 TheTribunal understood theHouse of Lords
to have adopted a protected characteristics standard in Islam and Shah. It thus re-
ported the ‘basic principle’ that the unifying characteristic of the group ‘must be
one that is immutable or, put summarily, is beyond the power of the individual
to change except at the cost of renunciation of fundamental human rights’.42 The
IAT referred to the three-part analysis of Ward and in Matter of Acosta (discussed
below) – groups defined by (i) an immutable characteristic, (ii) voluntary associa-
tion for reasons fundamental to human dignity, or (iii) former voluntary status –
and held that the latter two categories should not be understood to expand the

39 Lords Steyn,Hoffmann, andHopeofCraighead adopted the broader class definition. Lord Steyn
also signed on to the more restricted definition and was joined by Lord Hutton. Islam and Shah,
above n. 2.

40 Ibid., per LordHope of Craighead:

In general terms, a social groupmay be said to exist when a group of people with a
particular characteristic is recognised as a distinct group by society . . . As social customs
and social attitudes differ from one country to another, the context for this inquiry is
the country of the person’s nationality. The phrase can thus accommodate particular
social groups whichmay be recognisable as such in one country but not in others or
which, in any given country, have not previously been recognised.

41 Montoya, Appeal No. CC/15806/2000, 27 April 2001. The IAT also cited a number of decisions
from other jurisdictions.

42 Ibid., p. 12.
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first; to do so would be to depart from ‘the underlying need for the Convention to
affordprotectionagainstdiscriminatorydenial of corehumanrights entitlements’.
Rather, they identify groups that voluntarily associate basedona characteristic that
is unchangeable or which persons should not be asked to change.43

Islam and Shah is also important because of its analysis of the ‘nexus’ element in
the refugee definition in a case involving persecution by a non-State actor. This as-
pect of the case will be discussed below in Section VI.

D. United States

For a number of years, there have been two distinct lines of analysis for
‘social group’ cases in theUnited States, owing to thepeculiar administrative struc-
ture of the United States system. Asylum cases are heard by Immigration and
Naturalization Service (INS) asylum officers; if not granted, they may be raised be-
fore immigration judges in a removal proceeding and then appealed to the Board
of Immigration Appeals (BIA). Both the judges and the BIA are located within the
Department of Justice. BIA decisions may be appealed to a federal circuit Court
of Appeals; the applicant files in the circuit in which his or her case originated.
The decisions of the Courts of Appeals are, by administrative practice, binding on
the BIA only for cases arising in that circuit. The Ninth Circuit Court of Appeals
(whichcoversCaliforniaandotherwesternUSstates)hearsmanymoreasylumcases
than any other circuit; hence its decisions play a crucial role in the development of
asylum law in the United States.
TheBIA and theNinthCircuit have constructeddifferent interpretations of ‘par-

ticular socialgroup’.Theother federal circuit courtsofappealshave largelyadopted
the BIA’s approach.44 Accordingly, asylum cases brought in the Ninth Circuit are
judged by one standard; cases heard by the BIA and appealed to other circuit courts
are judged by a different standard.
TheBIA’s approach,first announced in the1985 caseofMatterofAcosta,45 hasbeen

highly influential. It was cited with approval and largely followed in the Canadian
Supreme Court’sWard decision, and has been widely cited in cases arising in other
jurisdictions as well. The Board stated that a ‘particular social group’ refers to ‘a
group of persons all of whom share a common, immutable characteristic’. That

43 Ibid., pp. 13–15. In essence what the IAT appears to have done was to have taken the ‘shouldn’t
have to be changed’ element of category (ii) and read it into category (i) (immutability). It is not
apparent that this doctrinal move clarifies the categories or the analysis. It does, however, un-
derscore the IAT’s commitment to the protected characteristics approach and its concern that
the social group ground not be read in an overly broad fashion. This paper critiques the IAT’s
resolution of theMontoya case in Section V below.

44 See D. Anker, Law of Asylum in the United States (3rd edn, Refugee Law Center, Boston,MA, 1999),
pp. 382–3.

45 Matter of Acosta, InterimDecisionNo. 2986, 1985, 19 I. & N. Decisions 211, BIA, 1March 1985.
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characteristicmight be ‘an innate one such as sex, color, or kinship ties’ or ‘a shared
past experience such as former military leadership or land ownership’. Impor-
tantly, the common characteristic must be one that the members of the group ei-
ther cannot change, or should not be required to change because it is fundamen-
tal to their individual identities or consciences. Only when this is the case does the
mere fact of group membership become something comparable to the other four
grounds of persecution of the refugee definition.46

In Acosta, the BIA proceeded by identifying a common element in the other
four Convention grounds and then applying that element to the term ‘particular
social group’. (This form of reasoning – purportedly an application of the inter-
pretive principle of ejusdem generis – has also been adopted in cases arising in other
jurisdictions.47 Asdiscussed below, it is not clear that application of the principle is
appropriate in interpreting the ‘for reasons of’ grounds of the refugee definition.)
The Board identified that element as ‘immutability’, no doubt focusing on the
race and national origin aspects of the Convention definition and drawing par-
allels to US constitutional law and anti-discrimination principles. The focus on
‘immutability’ has appeal because immutable characteristics (such as gender and
ethnic background) have frequently been grounds for invidious treatment and be-
cause it provides a sensible way to limit a potentially very broad and ill-defined
category. As was apparent to the BIA, however, the ‘immutability’ standard can-
not be a basis for the ‘religion’ or ‘political opinion’ Convention grounds; hence,
the second aspect of the test was added (applying to characteristics so fundamental
that one should not be required to change them).
Under the Acosta standard, US cases have recognized that social groups can

be based, for example, on gender,48 tribal and clan membership,49 sexual
orientation,50 family,51 and past experiences.52 Other claims have been rejected,
such as those involving Chinese opposed to coercive family planning practices53

andwomen subjected to sexual and physical abuse.54 (The standards for this latter

46 Ibid., pp.233–4.Note that the formulation isnotquite the sameas that adoptedby theCanadian
Supreme Court inWard, above n. 16, because it states that the characteristic – not the voluntary
association based on the characteristic – must be so fundamental that an individual should not
be compelled to forsake it.

47 See Islam and Shah, aboven.2, at p.503; InReG.J.,NewZealandRefugeeStatusAppealsAuthority
(RSAA), Refugee Appeal No. 1312/93, 1NLR 387, 1995.

48 Fatin v. INS, 12 F 3d 1233 (3rd Circuit), 1993.
49 In Re Kasinga, above n. 5, In ReH., InterimDecision 3276, 1996.
50 Matter of Toboso-Alfonso, 20 I. & N. Decisions 819 (BIA), 1990.
51 Lwin v. INS, 144 F 3d 505 at 511–12 (7th Circuit), 1998 (parents of Burmese student dissidents);

Gebremichael v. INS, 10 F 3d 28 at 36 (1st Circuit), 1993; Iliev v. INS, 127 F 3d 638 at 642 and n. 4
(7th Circuit), 1997.

52 Matter of Fuentes, 19 I. & N. Decisions 658 (BIA), 1988, concerning a former member of the na-
tional police.

53 Matter of Chang, 20 I. & N. Decisions 38 (BIA), 1989.
54 In Re R.A. above n. 14; Gomez v. INS, 947 F 2d 660 (2nd Circuit), 1991 (rejecting a social group
claimwhere the group was defined as ‘women who have been previously battered and raped by
Salvadorean guerrillas’).
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category are evolving55 and require careful consideration beyond the scope of this
paper.) Acosta itself refused to recognize as a social group members of a taxi driver
collective.
TheNinthCircuit Court of Appeals’ analysis of social group contrasts rather dra-

matically with the BIA’s Acosta standard. In Sanchez-Trujillo v. INS,56 a case asserting
a social group of young, urban, working-class males of military age in El Salvador,
the court stated:

[t]he term [‘social group’] does not encompass every broadly defined segment

of a population, even if a certain demographic division does have some

statistical relevance. Instead, the phrase ‘particular social group’ implies a

collection of people closely affiliated with each other, who are actuated by

some common impulse or interest. Of central concern is the existence of a

voluntary associational relationship among the purportedmembers, which

imparts some common characteristic that is fundamental to their identity as

amember of that discrete group.57

The group claimed by the applicant did not come within this definition because it
was not a ‘cohesive, homogeneous group’.
The ‘voluntary association’ and ‘cohesiveness’ elements of the Sanchez-Trujillo

definition were no doubt crafted – like the protected characteristics standard – to
prevent a seemingly unlimited social group ground for refugee status. As the court
explained:

Major segments of a population of an embattled nation, even though

undoubtedly at some risk for general political violence, will rarely, if ever,

constitute a distinct ‘social group’ for the purposes of establishing refugee

status. To hold otherwise would be tantamount to extending refugee status

to every alien displaced by general conditions of unrest or violence in his or

her home country.58

The Sanchez-Trujillo analysis has been widely criticized59 and explicitly rejected
by courts in the United Kingdom60 and Australia.61 They are surely in signifi-
cant tension with the BIA’s protected characteristics standard,62 as can be seen by

55 The Department of Justice has not yet developed a consistent approach to these issues. On her
final day in office in Jan. 2001, Attorney-General J. Reno vacated the BIA’s decision in In Re R.A.,
aboven.14, andordered that the issuebe reconsideredonceproposedDepartmentof Justice reg-
ulations on ‘particular social group’ became final. It is far from clear whether or when proposed
rules issued on 7 Dec. 2000 (65 Fed. Reg. 76588-98) (see also above n. 15) will be promulgated
in final form by the Bush Administration. In addition, see Aguirre-Cervantes v. INS, 2001USApp.
Lexis 26170; 242 F 3d 1169 (9th Circuit), 2001, recognizing a claim brought by an abusedMex-
ican daughter based on a family group defined as social group. For amore detailed analysis, see
the subheading ‘Family-based claims’ below.

56 Sanchez-Trujillo v. INS, above n. 25. 57 Ibid., p. 1576. 58 Ibid., p. 1577.
59 See, for example, Anker, Law of Asylum in the United States, above n. 44, p. 382.
60 Islam and Shah, above n. 2, at pp. 501–2. 61 Applicant A., above n. 4, at p. 241.
62 See Lwin v. INS, above n. 51.
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considering how the approaches apply to claims brought by homosexuals or
women. Both these characteristics are either immutable or so fundamental that it
would be unjust to demand that they be changed; yet classes of gays and lesbians
or women are unlikely to be cohesive or homogenous or to display close affiliation
among members. (Interestingly, both approaches have been interpreted to cover
claims asserting a family-based group.)63

The Ninth Circuit, in a recent case, seems to have recognized the weaknesses
of the Sanchez-Trujillo standard. The case, Hernandez-Montiel v. INS,64 held that
Mexican ‘gay men with female sexual identities’ constituted a particular social
group – a group that fits within the Acosta standard but is hard to square with the
cohesive and associational test of Sanchez-Trujillo. The court acknowledged that it
was the only circuit to adopt a ‘voluntary associational relationship’ requirement
and that its standard conflictedwith the BIA’s rule in Acosta. It resolved the tension
by simply combining the conflicting standards:

We thus hold that a ‘particular social group’ is one united by a voluntary

association, including a former association, or by an innate characteristic that

is so fundamental to the identities or consciences of it members that

members either cannot or should not be required to change it.65

No theoretical justification is offered for this rather remarkable move.66 It appears
to be a capitulation to the Acosta standard without a willingness to admit
defeat.
The confusion that the competing standards and theHernandez-Montiel ‘solution’

have spawned is only compounded by proposed regulations issued by the INS in
December 2000.67 The INS rule would establish the following:

(c) Membership of a particular social group

(1) A particular social group is composed ofmembers who share a

common, immutable characteristic, such as sex, color, kinship ties, or past

experience, that amember either cannot change or that is so fundamental to

the identity or conscience of themember that he or she should not be

required to change it . . .

. . .

63 Sanchez-Trujillo itself, aboven.25, notes that ‘immediatemembers of a certain family’would con-
stitute a ‘prototypical’ social group embraced by the Convention’s language: 801 F 2d 1571 at
1576. See also Aguirre-Cervantes v. INS, above n. 55. For ‘immutable characteristics’ cases, see, for
example, Lwin v. INS, above n. 51; and Ananeh-Firempong v. INS, 766 F 2d 621 at 626 (1st Circuit),
1985.

64 Hernandez-Montiel v. INS, 225 F 3d 1084 (9th Circuit), 2000.
65 Ibid., p. 1093.
66 And, as is suggested below, it still fails to develop an appropriate standard.
67 See above n. 55.
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(3) Factors thatmay be considered in addition to the required factors . . .

but not necessarily determinative, in deciding whether a particular social

group exists include whether:

(i) themembers of the group are closely affiliated with each other;

(ii) themembers are driven by a commonmotive or interest;

(iii) a voluntary associational relationship exists among themembers;

(iv) the group is recognized to be a societal faction or is otherwise a

recognized segment of the population in the country in question;

(v) members view themselves asmembers of the group; and

(vi) the society in which the group exists distinguishesmembers of the

group for different treatment of status than is accorded to other

members of the society.

In explanatory notes to the proposed rule, the INS states that the identified
factors are drawn from administrative and judicial decisions that have been ‘sub-
ject to conflicting interpretations’. The proposed provision, it is argued, ‘resolves
those ambiguities by providing that, while these factors may be relevant in some
cases, they are not requirements for the existence of a particular social group’.68

The thoughtful reader of the proposed rulemight well think that the rule has pro-
ducedmore ambiguities than it has resolved. For instance, the opening paragraph
states that group members must share a ‘common, immutable characteristic’ that
either cannot be changed or that is so fundamental that he or she should not be re-
quired to change it. Yet if the characteristic must be immutable, then what sense
does it make to add that a person should not be required to change it? And what
purpose is served, for instance, by listing other factors thatmay be consulted if the
‘immutability’ elements are required? The INS formulation seeks to be inclusive
and responsive, but in the endmay provide rather little guidance to adjudicators.
The discussion so far has considered two alternative approaches expressly

adopted in the United States jurisprudence. There is a third approach, however,
that is hinted at in some of the sources, usually without the recognition that it is
providing a different analysis.69 For example, in Gomez v. INS, the Second Circuit
Court of Appeals, after quoting the familiar language from Sanchez-Trujillo, goes on
to state: ‘A particular social group is comprised of individuals who possess some
fundamental characteristic in commonwhichserves todistinguish themintheeyes
of a persecutor – or in the eyes of the outside world in general.’70 The proposed

68 65 Fed. Reg. at 76594.
69 SeeM. Fullerton, ‘A Comparative Look at Refugee Status Based on PersecutionDue toMember-
ship of a Particular Social Group’, 26 Cornell International Law Journal, 1993, pp. 505 and 560.

70 Gomez v. INS, above n. 54, 947 F 2d 660 at 664. This ‘externalist’ approach ismentioned, but not
givenmuchweight, ina footnote inSanchez-Trujillo, aboven.25: ‘Wedonotmeantosuggest thata
persecutor’s perception of a segment of a society as a “social group” will invariably be irrelevant
to [the] analysis. But neither would such an outside characterization be conclusive.’ 801 F 2d
1571 at 1576 n. 7.
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INS rules, quoted above, likewise state that external factors may play a role in the
definition of a social group.71 This third approach charts a route between the vol-
untary association and protected characteristics standards that have dominated
the United States cases. It looks in the direction of the ‘sociological’ approach of
Applicant A.

E. New Zealand

The concept of membership of a particular social group has been de-
veloped in the New Zealand case law largely through the careful and exhaustive
analysis of Rodger Haines, Chairman of the Refugee Status Appeals Authority
(RSAA). The New Zealand cases generally follow theWard/Acosta protected charac-
teristics approach, placing significant weight on anti-discrimination principles in
theConvention.72Under this test, theRSAAhas recognizedgroupsbasedon sexual
orientation73 and gender.74 The RSAA has suggested that a test that looks to exter-
nal social perceptions would be too encompassing. In ReG.J., it stated:

The difficulty with the ‘objective observer’ approach is that it enlarges the

social group category to an almostmeaningless degree. That is, bymaking

societal attitudes determinative of the existence of the social group, virtually

any group of persons in a society perceived as a group could be said to be a

particular social group.75

F. France

The French jurisprudence does not include detailed analyses of mem-
bership of a particular social group. A number of decisions by French authorities
have, however, approved social group claims, and the results are broadly similar to
the decisions of the common law countries. Thus, cases decided in the mid-1980s

71 See subpara. (iv): ‘The group is recognized to be a societal faction or is otherwise a recognized
segment of the population in the country in question’; and subpara. (vi): ‘The society in which
the group exists distinguishes members of the group for different treatment of status than is
accorded to othermembers of the society.’ These elements are said to follow from the BIA’s deci-
sion in In Re R.A., above n. 14, in which the Board had found it significant that the applicant had
not shown that the asserted group ‘is a group that is recognized and understood to be a societal
faction, or is otherwise a recognized segment of the population’, ibid., p. 15. See 65 Fed. Reg. at
76594.

72 See ReG.J., above n. 47. 73 Ibid.
74 ReM.N.,RefugeeAppealNo.2039/93,1996;RefugeeAppealNo.71427/99,2000, the latter avail-
able on http://www.refugeecaselaw.org/Refugee/guidelines2001.htm.

75 ReG.J., above n. 47, p. 24.
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recognized as refugees Cambodian asylum seekers fearing persecution by the
KhmersRouges on thebasis of theirmembershipof the ‘bourgeoisie commerçante’ and
their social origins.76

More recently, the Commission des recours des réfugiés (CRR) has affirmed that
women, under certain circumstances, may constitute a particular social group.
Thus, in 1991 it held that women who refuse to submit to FGMmay state a valid
claim to refugee status, although in the case under consideration refugee status
was denied because the applicant did not show that she was personally threatened
withFGM.77 In a casebroughtbyanAlgerianwoman,who returned toAlgeria after
having lived abroad for a number of years, the CRR stated that women who object
to generally applicable discriminatory legislation do not, by that fact alone, con-
stitute a particular social group. Nonetheless, in the particular case, the applicant
had shown that the authorities had tolerated threats against her by Islamic mili-
tants who sought to compel her to adopt a traditional lifestyle; thus, the claimwas
recognized.78

French adjudicators have also considered claims brought by Chinese applicants
based on a claim of threatened forced abortion and sterilization. The results in
the cases follow decisions in other jurisdictions that have held that persons who
oppose generally applied population policies do not constitute a particular social
group.79

A turning pointwas reached in the case ofOurbih, which found that transsexuals
may constitute a particular social group. Although the decision does not analyze
the issue in detail, the Conseil d’Etat has used language that suggests an underlying
approach. In 1997, it rejected the decision of the CRR to deny the claim of Ourbih,
an Algerian transsexual, finding that the Commission had not properly examined
the evidence to determine whether transsexuals were regarded as a social group in
Algeria ‘en raisondes caracteréristiques communesqui les définissent auxyeuxdes
autorités et de la société’.80 Upon reconsideration, the CRR held that transsexuals
in Algeria could constitute a particular social group because of a common charac-
teristic that set them apart and exposed them to persecution that was tolerated by
the authorities inAlgeria.81 The result here parallels theHernandez-Montieldecision
in theUnited States,82 although arguablyOurbih goes further if it purports to allow

76 International Association of Refugee Law Judges, ‘Interim Report on Membership of
a Particular Social Group’, Appendix I (‘French Jurisprudence’), Oct. 1998, available at
http://www.refugee.org.nz/Iarljfrench.htm.

77 Aminata Diop, CRR, DecisionNo. 164078, 18 Sept. 1991.
78 Elkebir, CRR, sections réunis (SR), DecisionNo. 237939, 22 July 1994.
79 Zhang, CRR, SR, DecisionNo. 228044, 8 June 1993;Wu, CRR, SR, DecisionNo. 218361, 19April

1994.
80 ‘By reason of the common characteristics which define them in the eyes of the authorities and of
society’ (author’s translation),Ourbih, Conseil d’Etat, SSR, DecisionNo. 171858, 23 June 1997.

81 Ourbih, CRR, SR, DecisionNo. 269875, 15May 1998. 82 See above n. 64.
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the fact of persecution to assist in thedefinition of the social group. Indeed, inmost
of these cases (with the exceptionof theChinese coercive familyplanning cases), the
fact that an applicant can show a specific risk of persecution seems to be amore im-
portant factor than definition of a particular social group.83

Since Ourbih, homosexuals have also been recognized as refugees in a series of
cases, including some concerning asylum seekers from countries where homosex-
uality has been decriminalized.84 In all these cases,membership of a social group is
only rarely specified as the ground for recognition, although it is the only possible
ground for doing so. Looking beyond cases concerning sexual orientation, theCRR
has also recognized an Afghan woman on the grounds that, as a woman, she was
exposed to serious discrimination by the Taliban due to her way of life, her desire
to study, and her decision not to practise religion.85

The first asylum case concerning FGMwas recognized in France inMarch 2001,
although the social group groundwas not specificallymentioned.86Most recently,
in late 2001, the CRR recognized as refugees a Somali woman and a Malian cou-
ple, who did not wish their daughters to be subjected to FGM. In the first case,
the CRR found that women in Somalia who refused to submit their daughters to
FGM risked their daughters’ forced infibulation, as well as persecution with the
consent of thegeneral population andof the factionswhich ruled the countrywith-
out it being possible for them to claim the protection of a legally constituted pub-
lic authority. The CRR also found a specific risk of persecution in that the woman
was a widow and her elder daughter had already died shortly after being forcibly
infibulated.87 As for the Malian couple, they were both found to be members of a
particular social group under the 1951Convention and to have awell-founded fear
ofpersecutionwhichwasvoluntarily toleratedby the authorities of their countryof
origin.88

83 Cf. T. A. Aleinikoff, ‘The Meaning of “Persecution” in US Asylum Law’, 3 International Journal of
Refugee Law, 1991, p. 5, suggesting that, once risk of harm is demonstrated, adjudicators should
be lenient in considering the Convention grounds.

84 Djellal, CRR, SR, Decision No. 328310, 12 May 1999 (Algerian asylum seeker); Elnov and
Tsypouchkine, both CRR, Decisions Nos. 318610 and 318611, 23 July 1999 (two asylum seekers
from Kazakhstan); Aourai, CRR, Decision No. 343157, 22 Feb. 2000 (Algerian asylum seeker);
Albu, CRR, Decision No. 347330, 3 April 2000 (Romanian asylum seeker); Mahmoudi Gharehjeh
Daghi, CRR, DecisionNo. 330627, 4Oct. 2000 (Iranian asylum seeker); Kulik, CRR, DecisionNo.
367645, 29 June 2001 (Ukrainian asylum seeker).

85 Berang, CRR, Decision No. 334606, 6 May 1999. Similar examples concern Algerian women
granted refugee status based on their Western way of life (Mme Benedir, CRR, Decision No.
364663, 18 April 2001;Mme Krour, CRR, Decision No. 364839, 2May 2001;Mlle Benarbia, CRR,
DecisionNo. 364301, 1 June 2001).

86 Mlle Kinda, CRR, DecisionNo. 366892, 19March 2001.
87 CRR, Decision No. 369776, 7 Dec. 2001 (no case name as applicant asked hearing to be held in
camera).

88 M. etMme Sissoko, CRR (SR), Decisions Nos. 361050 and 373077, 7Dec. 2001.
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G. Germany

Fullerton describes a number of German decisions in lower level courts.
She identifies twodifferent analyses inher1990 reviewofGerman jurisprudence.89

Some courts have looked for homogeneity among group members and some sort
of internal group structure; other courts have asked whether the alleged group is
perceived by the general population as a group and, if so, whether it is perceived in
strongly negative terms.
More recently, Judge Tiedemann of the Administrative Court in Frankfurt am

Main has reported that the German jurisprudence continues to be ‘very sparse’.90

The majority of the lower administrative courts follow the ruling of the Federal
Administrative Court (Bundesverwaltungsgericht) that ‘political persecution’ is re-
quired for recognition as a refugee under either Article 16a of the Basic Law (the
German Constitution) or section 51 of the Aliens’ Act (which incorporates the
phraseology of the 1951 Convention refugee definition into German law).91 Sim-
ilarly, in an earlier Federal Administrative Court ruling concerning an Iranian
homosexual, theCourt noted that the appeals court haddetermined that the appli-
cant’s homosexuality was fundamental to his emotional and sexual life and could
not expect to be relinquished as a personal act of will. This analysis is similar to
the ‘protected characteristics’ approach of some common law jurisdictions in cases
concerning membership of a particular social group. Nonetheless, the Court con-
cluded that theapplicantwaseligible for asylumbasedon the likelihoodofpolitical
persecution.92

As a result of the need to prove political persecution, there is a tendency to sub-
sume claims under another Convention ground. Where a particular social group
has been relieduponby the courts, this has tended tobewithout close analysis. Par-
ticular social groups recognized by the courts have nevertheless included women
from Iran not willing to observe the Islamic dress code93 and single women in

89 See above n. 69.
90 P. Tiedemann, ‘Protection Against Persecution Because of “Membership of a Particular So-
cial Group” in German Law’, in The Changing Nature of Persecution (International Association of
Refugee Law Judges, 4th Conference, Berne, Switzerland, Oct. 2000), pp. 340–50, available on
http://www.iarlj.nl/swiss/en/nature pdf/tiedemann.pdf.

91 German Federal Administrative Court, judgment of 18 Jan. 1994, 9 C 48.92, 95 BVerwGE 42.
92 German Federal Administrative Court, judgment of 15March 1988, 9 C 278.86, 79 BverwGE

143. A judgment more similar to other cases involving homosexuality was rendered by the Ad-
ministrative Court inWiesbaden in 1983, Case No. IV/1 E 06244/81, 26April 1983. In that case,
the court held that homosexuals in Iran constituted a social group based on a conclusion that
an objective observer in Iran would recognize that homosexuals are perceived as, and treated as
belonging to, a particular social group.

93 HessenHigher Administrative Court, Decision of 14Nov. 1988, 13TH 1094/87, InfAuslR 1998,
17.
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Afghanistan.94 Administrative courts have also recognized refugee status in cases
involvingFGM,but thishas eitherbeenonpoliticalpersecutiongroundsor the spe-
cific Convention ground has not been specified.95

H. TheNetherlands

Cases in the Netherlands have considered many of the kinds of social
group claims that have been adjudicated in other States, including those based on
gender, homosexuality, and Chinese coercive family planning policies.96 As stated
by Thomas Spijkerboer in a leading study of Netherlands refugee law:

In Dutch legal practice, just which of the five persecution grounds is related

to the (feared) persecution is virtually considered immaterial. Whether the

persecution is clearly discriminatory and not just random, however, is

critical. Once the discriminatory nature of the persecution has been

established, the particular rubric under which it falls is ‘of less importance’.

Withoutmuch ado, persecution on account of sexual orientation, on account

of the nationality or religion of the spouse, on account of descent, and on

account of transgression of the Chinese one-child policy have been brought

under the refugee concept. Only in the decision on sexual orientation was the

persecution ground actually specified (‘a reasonable interpretation of

persecution for reasons ofmembership of a particular social group can

include persecution for reason of sexual nature’).97

As to claimsbased ongender,Netherlands cases have recognized claimsbrought by
women persecuted due to the actions ofmale relatives, but the Convention ground
has not been specified.98 Spijkerboer reports that cases involving sexual abuse of

94 Frankfurt Administrative Court, Decision of 23 Oct. 1996, 5 E 33532/94.A(3), NVwZ-Beilage
6/1997, p. 46.

95 See Tiedemann, above n. 90, pp. 342–3; T. Spijkerboer, Gender and Refugee Status (Ashgate,
Aldershot, UK, 2000), pp. 118–19.

96 In the coercive family planning case, the Netherlands Council of State accepted the UNHCR po-
sition that family policies are not per se persecutory but may be implemented in a persecutory
manner. In the particular case, the Council rejected the asylum claimbecause of lack of evidence
that the applicant (a male) would be targeted upon return to China. Afdeling Bestuursrecht-
spraak van de Raad van State (Administrative LawDivision of the Council of State), 7Nov. 1996,
RV 1996, 6GV 18d–21 (China).

97 Spijkerboer,Gender andRefugee Status, n.95 above, p.115 (footnotes omitted). Spijkerboer further
notes, regarding claims brought bywomenwhohave objected to prevailing socialmores of their
society, that ‘[a]n early Dutch decision concerning an Iranian woman who had been removed
from the university on account of improper behavior held that, in the absence of authoritative
Council of State case law, women may be considered “a relevant persecution category”’. More
recently, however, social group appears to have given way to political opinion or religion as the
persecution ground inNetherlands social mores cases: ibid., p. 117 (footnotes omitted).

98 Ibid., p. 121.
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women which argue membership of a particular social group are rare.99 A ‘Work
Instruction’ on ‘Women in the Asylum Process’ issued by the Netherlands Immi-
gration and Naturalization Service states that in cases raising gender claims ‘con-
sideration should be given primarily to persecution for reasons of political opin-
ion’ (including imputed political opinion). Moreover, the Instruction specifically
declares:

Sex cannot be the sole ground to determinemembership of a ‘particular

social group’.Women in general are too diverse a group to constitute a

particular social group. In order to establishmembership of a particular

social group one should be put in an exceptional position compared to those

whose situation is similar. In addition, the persons should be targeted

individually.100

In sum, while the results in Netherlands cases are consistent with results in social
group cases elsewhere, theoretical anddoctrinal analysis of theConvention ground
remains underdeveloped in the country’s jurisprudence.

IV. Interpretive issues

A. General considerations

Despite the variety of approaches discussed above, there is some degree
of convergence among adjudicative bodies on several interpretive principles. The
overriding concern expressed in the legal sources is that some limiting principle
be identified to ensure that the ‘social group’ ground not be all-encompassing. An
overly broad interpretation is resisted for several reasons. First, it is stated that
the Convention was not intended to provide protection to all victims of persecu-
tion – only to those who come within one of the five Convention grounds. Thus,
to read the social group ground to include all other groups of persons who flee
across borders or suffer human rights abuses would conflict with the structure of
the Convention. Secondly, as amatter of legal logic, the social group cannot be read
so broadly that it renders the other Convention grounds superfluous. Thirdly, it
is argued that an overly broad definition of ‘particular social group’ would under-
mine the balance between protection and limited State obligations implicit in the
Convention.101

99 Ibid., p. 123.
100 Netherlands Immigration andNaturalization Service, Work Instruction No. 148, reprinted in

Spijkerboer,Gender and Refugee Status, n. 95 above, p. 231 (UNHCR translation).
101 Perhaps the broadest definition of ‘social group’ has been suggested byA. C.Helton.Hewould

include within the Convention’s purview ‘statistical groups’ that are victims of discrimina-
tion (such as persons with sickle cell anaemia), societal groups (people who share basic innate



286 Membership of a particular social group (Article 1A(2))

At amore particular level, adjudicative bodies have largely rejected the ‘cohesive-
ness’ standard of Sanchez-Trujillo.102 Indeed, with its recent decision in Hernandez-
Montiel, the Ninth Circuit itself has moved away from ‘cohesiveness’ as the central
test for the existence of a ‘particular social group’.
At a substantive level, various ‘social groups’ have received widespread recog-

nition. Of particular significance are cases in a number of States recognizing
homosexuals103 and women104 as groups eligible for protection. As is noted below
in Section VI, the gender category has generated some of the most difficult inter-
pretive issues for State adjudicators, particularly as to the establishment of ‘nexus’
between the persecution feared and the social groupmembership.

B. The role of ‘persecution’ in the definition of a particular social
group

The case law frequently asserts that a social group must exist indepen-
dently of the persecution imposed on members of the group. As explained by
Dawson J in Applicant A.:

[T]he characteristic or element which unites the group cannot be a common

fear of persecution. There is more than a hint of circularity in the view that a

number of personsmay be held to fear persecution by reason ofmembership

of a particular social groupwhere what is said to unite those persons into a

particular social group is their common fear of persecution.105

This view seems eminently sensible, but it can also be misapplied. An example
is provided by cases arising from the enforcement of generally applicable criminal
and regulatory statutes. Consider the common claim that enforcement of China’s
familyplanningpoliciespersecutes on thebasis of social group. It is sometimes said
that such claims cannot be allowed because it would be permitting the persecution
to define the social group.106 Again, here is the reasoning of Dawson J:

characteristics, such as race and gender), social groups (voluntary groups that interact socially,
such as friends, neighbours, audiences), and associational groups (groups of persons that self-
consciously pursue a shared goal or interest, such as trade unions and universities). Recogniz-
ing the breadth of the definition, Helton argues that it is the ‘only reasonable interpretation’
because ‘it is profoundly irrational to differentiate between the types of arbitrary and capri-
cious persecution that an oppressive regime may impose’. Helton, ‘Persecution on Account of
Membership of a Social Group’, above n. 17, pp. 39 and 59.

102 See Lord Hoffmann in Islam and Shah, above n. 2, pp. 502–3; Ward, above n. 16; Applicant A.,
above n. 4, p. 241.

103 The jurisprudence is summarized in ReG.J., above n. 47.
104 See, for example, Islam and Shah, above n. 2. 105 See Applicant A., above n. 4, p. 341.
106 Another frequent ground for rejecting such claims is that implementation of such policies is

not inherently persecutory. SeeMatter of Chang, above n. 53.
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[T]he reason the appellants fear persecution is not that they belong to any

group, since there is no evidence that being the parents of one child and not

accepting the limitations imposed by government policy is a characteristic

which, because it is shared with others, unites a collection of persons and sets

them apart from society at large. It is not an accurate response to say that the

government itself perceives such persons to be a group and persecutes

individuals because they belong to it. Rather, the persecution is carried out in

the enforcement of a policy which applies generally. The persecution feared

by the appellants is a result of the fact that, by their actions, they have

brought themselves within its terms.107

It may well be that the claim in Applicant A. properly failed because of a lack of
proof that those who violated the family planning policies were a group ‘set apart’
from society. Yet the careful words of Dawson J should not be taken to mean that
thosewhoopposeagenerally applicableStatepolicywill alwaysbe seeking todefine
a social group simply on the basis of the persecution theymight suffer.
Another example isprovidedbycases involvingabusedspouses, inwhich thedef-

inition of social group has been particularly difficult. Advocates have suggested a
number of approaches to defining the social group concerned, including ‘women’,
‘batteredwomen’, and ‘batteredwomenforwhomtheStatewillnotprovideprotec-
tion’. Cross-cutting concerns place the applicant on the horns of a dilemma. If the
group is defined too broadly, adjudicatorsmight conclude that fewmembers of the
group are likely to be subject to persecution and hence the group does not, in fact,
stand apart from society. If, however, the group is defined too narrowly, it is likely
to be seen as drawn simply for the purposes of the claim and not because it reflects
a group cognizable in the society at large. Lord Millett, in his dissent in Islam and
Shah, relied upon the latter ground in rejecting the asserted class (‘women in Pak-
istan who have been or who are liable to be accused of adultery or other conduct
transgressing social norms and who are unprotected by their husbands or other
male relatives’). He found:

Whether the social group is taken to be that contended for by the appellants

. . . or the wider one of Pakistani womenwho are perceived to have

transgressed social norms, the result is the same. No cognisable social group

exists independently of the social conditions onwhich the persecution is

founded. The social groupwhich the appellants identify is defined by the

persecution, ormore accurately (but just as fatally) by the discrimination

which founds the persecution. It is an artificial construct called into being to

meet the exigencies of the case.108

107 Applicant A., above n. 4, p. 243.
108 Islam and Shah, above n. 2, p. 525. See alsoMatter of R.A., above n. 14, finding that asserted class

was constructed for the purposes of the litigation.
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It is possible to agreewith LordMillett but still not reject the claim, if the appro-
priate social group is defined as ‘Pakistani women’, although LordMillett rejected
this definition as well because he concluded that there is insufficient evidence to
demonstrate that the claimants are being persecuted on this ground. With all re-
spect, it is difficult to see how the class of ‘Pakistani womenwho have transgressed
social norms’ is defined by the persecution suffered. Such a group might well be
seen in Pakistan as a pariah group, identified not by the persecution they suffer but
rather persecuted because of their conduct.
Furthermore, to say that the groupmust exist dehors the persecution is not to say

that persecutionmay not help define a group, both by giving the persons subject to
maltreatment a sense of ‘groupness’ and by creating societal perceptions that the
group stands apart. McHugh J put it this way:

[W]hile persecutory conduct cannot define the social group, the actions of the

persecutorsmay serve to identify or even cause the creation of a particular

social group in society. Left-handedmen are not a particular social group.

But, if they were persecuted because they were left-handed, they would no

doubt quickly become recognizable in their society as a particular social

group. Their persecution for being left-handedwould create a public

perception that they were a particular social group. But it would be the

attribute of being left-handed and not the persecutory acts that would

identify them as a particular social group.109

Under this reasoning, itwould appear that an applicantwouldhave a valid claim
if he or she could establish that persons asserting the human rights at issue were,
in fact, perceived by society at large as a distinct group.110

Importantly, there should be no requirement that an applicant prove that every
member of a particular social grouphas awell-founded fear of persecution in order
to establish a ‘social group’ within themeaning of the 1951Convention. Indeed, if
this were the test, the analysis would come perilously close tomandating that per-
secution define the class. Thus, homosexuals have been found to be a social group
in a number of States; yet not all members of the class may be at risk of persecu-
tion, depending, for instance, on how openly they express their sexual orientation
or whether they have allies in the government. Again, the well-founded fear ele-
ment of thedefinitionwill have to be brought to bear in each case. An applicantwill
not be able to establish refugee status simply because he or she belongs to a group
recognized as such by the society fromwhich he or she seeks protection.

109 Applicant A., above n. 4, (1997) 190 CLR 225 at 264.
110 See McHugh J: ‘There is no reason why persons “who, having only one child . . . do not accept

the limitations placed on them” andwho communicate that view to Chinese society could not
be a “particular social group” in some situations. If, for example, a large number of persons
with one child who wished to have another had publicly demonstrated against the govern-
ment’s policy, theymay have gained sufficient notoriety in China to be perceived as a particular
social group.’ Ibid., p. 269.
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The BIA’s Kasinga decision illustrates these points. The case involved a claim
brought by a young woman who feared being subjected to FGM by her tribal
group. The BIA, which sustained the claim, defined the social group as being
‘young women of the Tchamba-Kunsuntu Tribe who have not had FGM, as prac-
ticed by that tribe, and who oppose the practice’.111 It is far from clear, however,
why such an elaborate definition was necessary. Perhaps the Board was concerned
that some female members of the tribe consent to FGM, with the result that the
narrower definitionwas viewed as preferable in order tomakemore congruent the
social group and victimhood. This concern seemsmisplaced. The persecutory con-
duct is visited solely onwomen of the tribe; it is for that reason that the applicant, as a
femalememberof the tribe, is at risk.That otherwomenof the tribemaynot seek to
flee FGM is irrelevant both to the definition of the class and to the establishment of
‘nexus’. In sum, the definition of the class must describe a group that stands apart
in societywhere the shared characteristic of the group reflects the reason for the per-
secution. This is importantly different from saying that a defined class must only
include persons likely to be persecuted.

C. Ejusdem generis

It has sometimes been suggested that the principle of ejusdem generis
provides auseful interpretive limit onmembershipof aparticular social group.The
principle holds that a general term following in a list of particular terms should
be interpreted in a manner consistent with the general nature of the enumerated
items.112 So, for example, if a city ordinance prohibits ‘loud noise,motorized vehi-
cles, unleashed animals, and other conduct likely to disturb peaceful enjoyment of
public parks’, it would be appropriate to seek in the specific examples an underly-
ing concept thatmight be applied in interpreting the broader final phrase.
The five Convention grounds are not, however, written in a manner that makes

application of ejusdem generis appear appropriate. The Convention does not list four
grounds and then add a fifth such as ‘and all other grounds that are frequently
a basis for persecution’.113 The term ‘particular social group’ appears to define a
free-standing Convention ground of equal kind and status to the other identified
grounds. (To return to the city ordinance example, it would be analogous to an or-
dinance that prohibited ‘motorized vehicles, unleashed animals, and all conduct

111 Above n. 5.
112 See Black’s Law Dictionary (6th edn, West Publishing, St Paul, MN, 1990), p. 517: ‘[W]here gen-

eral words follow an enumeration of persons or things, by words of a particular and specific
meaning, such general words are not to be construed in their widest extent, but are to be held
as applyingonly to thosepersons or things of the samegeneral kindor class as those specifically
mentioned.’

113 This is also a ground for rejecting the ‘safety net’ interpretation of particular social group.
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that is excessively noisy’.) As stated by Kirby J in Applicant A., ‘it is difficult to find a
genus which links the categories of persecution unless it be persecution itself’.114

Indeed, an ejusdem generis reading of the five grounds, as Kirby J goes on to note,
would appear to violate the rule that the groupmust exist outside the persecution.
It would be a sensible interpretive guide only if the term ‘particular social group’
were intended to be a ‘safety net’ category – an interpretation widely rejected for
the reasons described above.115

The suggestion that ejusdem generis can play a useful interpretive role may be
based on a slightly different kind of argument that looks to the underlyingmotiva-
tion for the designation of particular categories. For example, one might attempt
to identify a norm of non-discrimination as crucial to the structure of the Conven-
tion, and thereby see the five Convention grounds as categories of persons likely to
be victims of persecution. This might then provide an argument that ‘particular
social group’ should be read, in the main, to cover groups that are discriminated
against.Whatever themerits of such an approach, it should be clear that it does not
rely on the principle of ejusdem generis, but rather on the underlying purposes of the
Convention.116

D. Anti-discrimination and the definition of ‘particular social group’

The search for a limiting principle has led adjudicators in a number of
States to identify anti-discrimination as an underlying norm of the 1951 Conven-
tion that can provide interpretive guidance. It is thus regularly noted117 that the
opening paragraph of the Convention declares:

114 Applicant A., above n. 4, (1997) 190 CLR 225 at 295. One possibility is that the list includes per-
sonal characteristics that are either immutable or so fundamental that it would be unjust to
compel persons to forsake them. As noted in the discussion inWard, above n. 16, it is not, how-
ever, clear what unifying concept underlies these separate considerations.

115 See Goodwin-Gill, ‘Judicial Reasoning’, above n. 37, pp. 537 and 541.
116 In a comment on the earlier version of this paper discussed at the expert roundtable, the INS

suggested that the noscitur a sociis rule of construction (themeaning of awordmay be knownby
words accompanying it) supports theprotected characteristic approach. It is argued that a com-
mon element to the other grounds is a protected or fundamental characteristic and thus this
should be read into the social group ground as well. This is not an implausible argument, but
it runs into difficulty because other common elements can be identified in the given grounds.
One, for example, might be ‘social cognizability’; another could be ‘traditional grounds for
disfavoured treatment’. Furthermore, the protected characteristics element itself is a bit arti-
ficial – it needs to reach beyond immutable characteristics in order to cover political opinion
and religion. (Note also that not all immutable characteristics are necessarily fundamental –
for example, height.) Once that conceptual move is made, it is not clear why an additional ele-
ment could not be added to extend to social group; so the common element could logically be
described as ‘immutable characteristic, fundamental characteristic or shared characteristic of
a group’.

117 ReG.J., above n. 47; Islam and Shah, above n. 2, pp. 510–11.
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Considering that the Charter of the United Nations and the Universal

Declaration of Human Rights approved on 10December 1948 by the General

Assembly have affirmed the principle that human beings shall enjoy

fundamental rights and freedomswithout discrimination . . . (emphasis added)

The anti-discrimination approach is said to supply a commonbasis for the enumer-
ated Convention grounds. That is, persons who are persecuted for reasons of race,
religion, nationality, membership of a particular social group, or political opinion
arepersonswhosehumanrights arebeingviolated fordiscriminatory reasons.Lord
Hoffmann, in Islam and Shah, states:

Inmy opinion, the concept of discrimination inmatters affecting

fundamental rights and freedoms is central to an understanding of the

Convention. It is concerned not with all cases of persecution, even if they

involve denials of human rights, but with persecution which is based on

discrimination. And in the context of a human rights instrument,

discriminationmeansmaking distinctions which principles of fundamental

human rights regard as inconsistent with the right of every human being to

equal treatment and respect . . . [T]he inclusion of ‘particular social group’

recognised that theremight be different criteria for discrimination, in pari

materiaewith discrimination on other grounds, which would be equally

offensive to principles of human rights . . . In choosing to use the general

term ‘particular social group’ rather than an enumeration of specific groups,

the framers of the Convention were inmy opinion intending to include

whatever groupsmight be regarded as comingwithin the

anti-discriminatory objectives of the Convention.118

The invocation of an anti-discrimination principle appears to accomplish four
goals. First, by defining a limiting principle, it resists a ‘safety net’ approach
to social group. Secondly, by stressing lack of State protection and marginaliza-
tion, it explains why persons fleeing natural disasters and civil war might not be
Convention refugees.119 Thirdly, it rejects the ‘cohesiveness’ and ‘voluntary associa-
tion’ analysis of Sanchez-Trujillo. Fourthly, itmakes easier the recognition ofwomen
as a social group, sincewomenare frequently thevictimsof serious societal discrim-
ination.
Despite these benefits of an anti-discrimination approach, there are significant

problemswith identifying it as the sole underlyingprinciple of thefiveConvention
grounds.120 The anti-discrimination principle is invoked primarily to drive home
the point that the Convention does not provide protection to all persons who are
victims of persecution. Yet one does not need an anti-discrimination approach to

118 Islam and Shah, above n. 2, p. 511.
119 See Hathaway, Law of Refugee Status, above n. 18, p. 137.
120 As Goodwin-Gill has noted, ‘it remains a gloss on the original words, of which advocates need

to be aware’. Goodwin-Gill, ‘Judicial Reasoning’, n. 37 above, p. 539.
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reach this result; it seemsplainon the faceof theConvention itself.That is, one could
say that a political dissident is being discriminated against because of the views
she holds, while other persons with views favoured by the regime are not being
persecuted. This would be true, however, of any person whose human rights were
being violated, as compared to all those in the particular society whose rights are
not being violated.121

Furthermore, an anti-discrimination analysis may suggest additional norms
that unduly restrict the scope of the Convention. It may lead adjudicators, for
example, inappropriately to import into refugee law concepts from domestic anti-
discrimination law, such as those relating to causation.More significantly, an anti-
discriminationunderstanding of theConventionmay lean towards an ‘immutabil-
ity’ approach for defining particular social group.122 This is so because domestic
anti-discrimination law inmany States typically defines protected groups as those
who share characteristics that ought to be irrelevant to State decisionmaking; and
frequently, immutable characteristics are so identified. For instance, it is seen as
unjust to distinguish people based on characteristics that they cannot alter, such
as race, gender, ethnicity, or caste. Finally, it appears that even those adjudicative
bodies that purport to adopt an anti-discrimination approach define it in a man-
ner that actually goes beyond it. For example, the New Zealand Refugee Status
Appeals Authority, which is firmly committed to an anti-discrimination/protected
characteristics analysis, states that under its approach ‘recognition is given to
the principle that refugee law ought to concern itself with actions which deny
human dignity in any key way’.123 While the conclusion may well be sensible, it
is far from clear what function the anti-discrimination norm ultimately has in the
analysis.

E. Social groups and human rights violations

The requirement that a particular social group exist outside of the alleged
persecution casts doubt on groups defined solely on the basis that their members’
human rights have been violated. For example, it is unlikely that an adjudicator
would recognize the claim of a victim of torture if the asserted social group is all
persons in the country who have been ormight become victims of torture.
It is this reasoning that has generally defeated the claims of Chinese applicants

alleging fear of forced sterilization and abortion. Although such acts would surely
violate fundamental human rights, adjudicators have been hesitant to recognize

121 Goodwin-Gill has suggested that ‘while it may be, and often is, possible to interpret persecu-
tion as some formof discriminatory denial of human rights, to think exclusively in these terms
may fail to reflect the social reality of oppression’. Ibid., p. 539.

122 See e.g., ReG.J., above n. 47.
123 Ibid., p. 26, citingHathaway, Law of Refugee Status, above n. 18, p. 108.
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such claims because they conclude that the only characteristic shared by the pur-
ported group is the alleged persecution.
LaForest J,who authored theWarddecision for theCanadian SupremeCourt, has

argued, however, that social group claims might be made out by a class of persons
whose fundamental human rights have been violated. In his dissenting opinion in
Chan v. Canada (Minister of Employment and Immigration),124 he stated that he would
amend the secondWard category (‘groups whosemembers voluntarily associate for
reasons so fundamental to their human dignity that they should not be forced to
forsake their association’) by deleting the ‘voluntary association’ requirement. The
relevant question, according to La Forest J, is whether the persecutor treats people
with a shared attribute as comprising a group – not whether the members of the
group voluntarily associate with each other.125 Thus, if an individual is associated
voluntarily with a status for reasons fundamental to human dignity, then a group
couldbe cognizable; itwouldexist ‘byvirtueof a commonattempt toexercise a fun-
damentalhumanright’.Under the facts of the case, LaForest Jwouldhaveheld that
personswho are persecuted for havingmore than one child can allegemembership
in a particular social group.126

Dawson J in Applicant A. takes issue with La Forest J’s conclusion, reasoning that
the group cannot simply be a random collection of persons across Chinawhose hu-
manrightshavebeenviolatedbycoercive familyplanningpractices.DawsonJadds,
however, that it would be appropriate to recognize a social group if the violation of
human rights gives rise to a self-perception or societal perception of a group:

A fundamental human right could only constitute a unifying characteristic if

persons associated with each other on the basis of the right or, it may be

added, if society regarded those persons as a group because of their common

wish to exercise the right. And in that situation, it would be the unifying

aspect of that element, and not its character as a fundamental human right,

which allowed it to delineate a particular social group.127

Following Dawson J’s logic, if persons across China united in ‘support’ groups
for families with more than one child, or if State policy coercing abortions pro-
duced a societal perception that persons resisting forced abortionswere social pari-
ahs, then a social group claim might be sustainable. This appears to be a sensible
approach that neither recognizes all human rights victims as members of a social
groupnordenies thepossibility thatvictimsof ‘generally applicable’policiesmight
be a cognizable social group. In sum, the fact that a group of persons has suffered
human rights abusesmay be a significant element in determining that a ‘particular

124 See above n. 21.
125 Ibid., p. 645. See also, A. Macklin, ‘Canada (Attorney-General) v.Ward: A Review Essay’, 6 Interna-

tional Journal of Refugee Law, 1994, pp. 362–81.
126 See also Daley and Kelley, ‘Particular Social Group’, above n. 8.
127 Applicant A., above n. 4, (1997) 190 CLR 225 at 246.
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social group’ exists to the extent such abuse is visited on persons who share an in-
dependent identifiable characteristic. This is so because such abuses may support
a finding that the group is perceived as a group in society in which it is located –
that is, it is identified as ‘persecutable’, or in fact attracts persecution, because of its
shared characteristic.

V. The core inquiry: protected characteristics and social
cognizability

As the examination of State jurisprudence in Section III showed, the de-
velopment of the social group ground for refugee status in common law countries
has occurred primarily – althoughnot exclusively – through adoption and applica-
tion of the protected characteristics approach. The results have been important in
extending protection to victims of serious human rights abuses and the cases have
been influential in other States. The Islam and Shah case is a particularly noteworthy
example. The protected characteristics approach has also received strong support
from noted scholars.128

The reasons for the success of the protected characteristics approach are appar-
ent. It provides a limiting principle for interpretation of ‘particular social group’
that resonates with a human rights perspective. That is, it might plausibly be
argued – as the protected characteristics approach purports to do – that each of
thefirst fourConventiongrounds arepredicatedonhumanrights conceptions, and
thus the ‘particular social group’ groundought also to be limited to groupsdefined
in human rights terms. A protected characteristics approach identifies groups that
we might generally believe merit protection: those who would suffer significant
harm if asked to give up their group affiliation, either because it would be virtually
impossible to give up an ‘immutable’ characteristic or because the basis of affilia-
tion is the exercise of a fundamental human right. The approach also provided an
important innovationas adjudicativebodies foundthe ‘voluntaryassociation’ anal-
ysis of Sanchez-Trujillo lacking. It has permitted recognitionof groups fullywarrant-
ing protection – such aswomen and homosexuals – that do not generally comprise
members who are closely affiliated with one another.
Balanced against these advantages, however, are disadvantages that need to be

assessed. Significantly, the protected characteristics test is arguably in tensionwith
a common sense meaning of the term ‘social group’. Nothing in the refugee def-
inition – and nothing in the travaux préparatoires – suggests that the immutabil-
ity or fundamentality of characteristics is the key to understanding the Conven-
tion grounds. Furthermore, although the States Parties’ jurisprudence displays a

128 Hathaway, in particular, has forcefully and thoughtfully advocated the Acosta approach to the
social group definition. See Hathaway, Law of Refugee Status, above n. 18, pp. 157–69.
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deep concern that the particular social group ground not be so broadly defined as
to swallow up the other Convention grounds or to make all victims of persecution
automatically refugees – a concern that is plainly consistent with the language,
and purposes of the Convention – this consideration alone cannot support limi-
tations that are not otherwise consistent with and reasonably inferable from the
Convention.129

Theprotected characteristics approachalso appears todeny refugeeprotection to
members of groups whomay well be targets of persecution based on their associa-
tions that are widely recognized in society.130 Examples could include such groups
as students, union members, professionals, refugee camp workers, or street chil-
dren. (To list these groups is not to assert that each is always entitled to recognition;
it is, however, to help the reader imagine cases in which recognizing such groups
might be justifiable.)
A notable example is the Montoya case decided by the Immigration Appeal

Tribunal (IAT) in the United Kingdom in 2001.131 The applicant, a manager at
his father’s coffee plantation in Colombia, alleged that he faced threats and ex-
tortion from a revolutionary group that the government was either unable or un-
willing to control. He asserted that his family was targeted because they were
wealthy landowners; he further stated that his uncle, who had run a coffee plan-
tation in the same village, had been similarly threatened andultimatelymurdered.
The IAT took note that in Colombia ‘the status of being an owner of land that is
worked for profit is an ostensible and significant social identifier with historical
overtones’; it also accepted that ‘another characteristic which private landowners
share is the fact that they are ineffectively protected’. Nonetheless, it concluded
that the applicant was not a member of a particular social group within the mean-
ing of the Convention because the alleged group was not based on a character-
istic that members of the group ‘cannot change, or should not be required to
change’.132 The IAT stated that the applicant could change his status as landowner
and could do so ‘without that having a fundamental impact on his identity or
conscience’.133

While the Tribunal’s conclusion that landownership is not immutable or fun-
damental to their self-identity is plausible, it is not obvious why this conclusion
should exhaust the analysis. Assuming the claimant could establish what he had
alleged, the case demonstrates a clear risk of serious human rights violations based

129 As stated by Brennan J in Applicant A.: ‘An attempt to confine the denotation of the term “a par-
ticular social group” in order to restrict the protection accorded by the Convention’ is inappro-
priatewhere the ‘object andpurpose of theConvention is theprotection so far as possible of the
equal enjoyment by every person of fundamental rights and freedoms’, above n. 4, (1997) 190
CLR 225 at 236.

130 Goodwin-Gill, Refugee in International Law (2nd edn, 1996), above n. 17, p. 365: ‘Clearly, there
are social groups other than those that share immutable characteristics, or which combine for
reasons fundamental to their human dignity.’

131 Montoya, above n. 41. 132 Ibid., p. 21. 133 Ibid., p. 22.
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solely on the applicant’s status – a risk he shared with other persons in a similar
situation. Following the ordinary meaning of the words, there is no reason why
landowners cannot constitute a social group; in many societies, they are clearly so
perceived, both by themselves and by others. Indeed, the IAT seemed to accept that
prosperous landowners in Colombia would be perceived as a social group. Yet the
protected characteristics approach – at least as applied by the IAT – ruled out recog-
nition of the claim. Why a Convention protecting human rights should be read in
such a fashion is far from clear.
Theprotectedcharacteristics testmightbestretchedto includeMontoya’sgroup,

as well as other groups referred to above. Landowning, it could be argued, is a fun-
damental aspect of one’s identity (although the IAT was not persuaded by such a
claim). JamesHathaway is willing to give amost generous reading to the protected
characteristics approach. Thus, he suggests that ‘[s]tudents are logically within
the social group category, since the pursuit of education is a basic international
human right’ that a person should not be compelled to forego.134 This seems to
strain the category for the sake of reaching an appropriate result in a manner that
wouldnotundermine theprotectedcharacteristics approach. It is interesting, then,
that the proposed INS regulations, by recognizing other factors relevant to a social
groupdetermination, appear to bepushing theUS jurisprudence beyond theAcosta
formulation.135

An alternative reading of the Convention language is suggested by the majority
opinions in the Australian High Court case of Applicant A. What constitutes a par-
ticular social group is ‘a commonattribute and a societal perception that they stand
apart’.136 The attribute must not only be shared, it must unite the group as a mat-
ter of self-perception or societal perception. That is to say, the shared characteristic
mustmake ‘those who share it a cognisable groupwithin their society’.137 To simi-
lar effect is language in the French Conseil d’Etat ’sOurbih judgment – thatmember-
ship of a particular social groupmust be examined from the perspective ofwhether
members of the group will risk persecution ‘en raison des caracteréristiques com-
munes qui les définissent aux yeux des autorités et de la société’.138 This approach
might best be labelled ‘common characteristic/social perception’, but the term
‘social perception’ will be used for shorthand.

134 Hathaway, Law of Refugee Status, above n. 18, p. 168.
135 From the foregoing discussion, it ought to be clear that an acceptable alternative is not the

‘cohesiveness’ and ‘voluntary association’ standards of Sanchez-Trujillo, above n. 25. As noted,
the Ninth Circuit itself has backed away from this test inHernandez-Montiel, above n. 64.

136 Applicant A., above n. 4, (1997) 190 CLR 225 at 265–6. See also ibid., p. 264:

[T]he existence of such a group depends inmost, perhaps all, cases on external
perceptions of the group . . . [The term ‘particular social group’] connotes persons who
are defined as a distinct social group by reason of some characteristic, attribute, activity,
belief, interest or goal that unites them.

137 Ibid., p. 241 (footnote omitted). 138 Ourbih, quoted above n. 80.
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This social perception interpretation ispresent– if unrecognized– in someof the
US sources, as described above, and is expresslymentioned in Islam and Shah. Thus,
LordHope of Craighead stated:

In general terms, a social groupmay be said to exist when a group of people

with a particular characteristic is recognised as a distinct group by society . . .

As social customs and social attitudes differ from one country to another, the

context for this inquiry is the country of the person’s nationality. The phrase

can thus accommodate particular social groups whichmay be recognisable as

such in one country but not in others or which, in any given country, have not

previously been recognised.139

Importantly, the social perception analysis would appear to encompass the
groups currently recognized under the protected characteristics approach. This is
primarily due to the fact that groups recognized under the protected characteris-
tics analysis are likely to be perceived as social groups. Why is this the case? It is
so because persons in groups that are the subject of persecutory, discriminatory
treatmentwill avoid the shared characteristic that defines the group if they are able
to; but groups defined by immutable characteristics cannot do so, and groups de-
fined by characteristics fundamental to human dignity often choose not to do so,
nor should they be required to do so.140 Thus, such groups are likely to maintain
theirmembership despite unfavourable treatment, and generally will be perceived
as social groups – defined by the characteristic for which the abuse is imposed. For
example, persons are likely to preserve deeply held religious and political convic-
tions even if they face harm in doing so because they may view such convictions as
core to their identities. Personswhomaintain these kinds of affiliations despite so-
cial pressure to change are likely to be perceived as social groups.
While most ‘protected characteristics’ groups are likely to be perceived as so-

cial groups, there may also be social groups perceived as such that are not based
on protected characteristics. A social perception approach, therefore, moves be-
yond protected characteristics by recognizing that external factors can be im-
portant to a proper social group definition. Asking whether a group has been
‘marked as other’141 is not to collapse the social group and persecution issues, but
rather to examine whether the group is a cognizable group in a particular cultural

139 Islam and Shah, above n. 2, p. 1038.
140 Note that this also explains why not all immutable characteristics define social groups – con-

sider height in this regard. Persons are generally not persecuted on this ground, and generally
not perceived as a social group. If theywere perceived as a social group and so persecuted, how-
ever, they ought to receive Convention recognition. By contrast, the immutable characteristics
approach cannot provide an explanation as to why some immutable characteristics establish
groups and others do not.

141 T. D. Parish, ‘Membership in a Particular Social Group under the Refugee Act of 1980: Social
Identity and the Legal Concept of the Refugee’, 92Columbia LawReview, 1992, pp. 923 and 946.
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context.142 Consider, again, theMontoya case, involving the Colombian landowner
targeted by guerrilla forces. Even if the applicant could not come within the pro-
tected characteristics analysis, it seems quite plausible to consider him part of a
group that the guerrillas have perceived as distinct andmarked for persecution.
The social perception approach could also reach claims advancedbypersonswho

believe in values at odds with the social mores of the societies in which they live.143

For example,womenwhoobject to FGMorwho refuse towear traditional dress are
likely tobeperceivedas constitutinga social groupbecause theyhave set themselves
against the cultural, religious, or political practices of the society. By contrast, it
may bemore difficult to recognize someof these claims – for instance, one based on
attire – under the protected characteristics approach.
As with the protected characteristics approach, the social perception test finds

support in the scholarly literature. Goodwin-Gill suggests that ‘[f]or the purposes
of the Convention definition, internal linking factors cannot be considered in iso-
lation, but only in conjunctionwith external defining factors, such as perceptions,
policies, practices and laws’.144 He would eschew a single principle (such as ‘im-
mutability’), examining instead a range of variables:

These would include, for example, (1) the fact of voluntary association, where

such association is equivalent to a certain value and notmerely the result of

accident or incident, unless that in turn is affected by [social perceptions];

(2) involuntary linkages, such as family, shared past experience, or innate,

unalterable characteristics; and (3) the perception of others.145

Goodwin-Gill recognizes that this interpretation might well embrace groups of
‘apparentlyunconnectedandunallied individuals’, suchasmothers,womenat risk
of domestic violence, capitalists, and homosexuals.146

In recognizing these arguments in favour of a social perception analysis, one
must not underestimate the difficulties. Exactly how, itmight be asked, is an adju-
dicator to determine the ‘social perceptions’ of other societies? Furthermore,whose
perceptions count? Should an adjudicator examine the views of the alleged perse-
cutors, a majority of the society, the views of ruling elites? A major benefit of the
protected characteristics approach is that it avoids some of these evidentiary prob-
lems: an adjudicator can make reasonable judgments about the immutability of a

142 SeeGoodwin-Gill,Refugee in InternationalLaw, aboven.17 (2ndedn,1996), p.362:while ‘victim-
ization’ alone is not enough to demonstrate a social group, persecutory laws and practicesmay
be ‘one facet of broader policies and perspectives, all of which contribute to the identification
of the group’.

143 Such claims are also frequently analyzed as political opinion or imputed political opinion
claims.

144 See Goodwin-Gill, Refugee in International Law, above n. 17 (2nd edn, 1996), p. 362.
145 Ibid., p. 366.
146 Ibid. See also the ‘sociological’ approach as suggested in Graves, ‘From Definition to Explo-

ration’, above n. 17.
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particular characteristic and can evaluate the testimony of the applicant as to the
fundamentality of a particular aspect of his or her identity. (Of course, under the
protected characteristics approach, an applicant must still show that the group to
which he or she belongs is at risk of persecution in the country to which he or she
would be returned.)
The evidentiary problems that accompany a social perception test are not insur-

mountable. There will be many cases where there is ample objective evidence that
particulargroupsareviewedaspariahgroupsor recognizedas standingapart in the
claimant’s home country. Discriminatory laws and policies, historical animosities,
press accounts and the like may frequently establish, to a fair degree of certainty,
that a particular group is perceived as ‘other’ in a particular society. Adjudicators
should have little difficulty, for example, concluding that women, homosexuals or
familymembers of targeted groups constitute social groups inmany countries.
Another objection to the social perception test might be that it would appear to

recognize groups no matter how trivial the shared characteristic is. Philatelists or
roller-bladers, for example, might be understood as constituting ‘social groups’ in
particular countries. In contrast, the protected characteristics approach adopts a
conceptual filter, ensuring that recognized groups be united by a truly important
trait. In sodoing, it preserves thepowerful palliative of international protection for
persons forwhomitwouldbeunfair todemand that they avoidor giveup their uni-
fying characteristic. As Hathaway has stated in a comment on a draft of this paper,
‘[s]urely it would be more reasonable to expect the roller-bladers to take off their
skates than to insist that they be granted a “trump card” on migration control to
enable them to continue to roll’.147

Aresponse to thisobjectionbeginsbynoting thatmost trivial associationsarenot
likely to attract persecutory acts; thus roller-bladers are quite unlikely to be recog-
nized as refugeeswhether ornot they constitute a ‘social group’. If suchgroupswere
seen as groups in a society, however, and personswere subject to persecution on the
basis ofmembership in the group, why should international protection be denied?
Whatever wemay think of philatelists or roller-bladers, clearly the persecutor sees
them as a group that constitutes a threat and should be suppressed, and he or she
is willing to inflict unjustifiable harm to accomplish the goal of suppression. The
Convention is aimed at preventing the infliction of serious abuses based on group
membership, not at preservingmembership in groups that are deemed important
or worthy. The triviality, or not, of the shared group characteristic therefore ought
not to be relevant for Convention purposes. Indeed, as noted above, in most civil
lawStates, the likelihood of persecution is a farmore significant element in refugee
status determinations than a particular Convention ground. It is thus not surpris-
ing that the Convention does not use the language ‘fundamental’ or ‘immutable’

147 J. C. Hathaway, ‘Professor Aleinikoff’s Paper on “Membership of a Particular Social Group”’,
p. 2 (on file with the author).
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to qualify ‘social group’. As human historymakes clear, persecutors choose groups
and victims for a variety of reasons, not simply based on the fundamentality of the
trait that defines the group.
Indeed, to adopt a ‘non-triviality’ requirement would be to give the persecutor

carte blanche for groups that associate for ‘non-fundamental’ reasons, that is, to per-
mit the persecutor to accomplish precisely what he or she wants – suppression of
the characteristic uponwhich the group is based. (It is conceivable that sadistic per-
secutors actually seek to inflict harm, but it ismore generally the case that persecu-
tors seek to get rid of the offending characteristic.) Such an approach puts things
backwards – imposing a burden onmembers of a group to change in order to avoid
persecution rather than providing protection to those at risk of serious unjustifi-
able harm.
A final concern with the social perception test might be that it creates too broad

an interpretation of social group, opening the floodgates to any number of groups
and claimants. Why might not the disabled, the poor, students, shopkeepers, ath-
letes, or entertainers qualify under the test? Yet, as long as adjudicators observe the
rule that the group must exist outside the persecution (properly understood), the
social group category will be significantly limited. Furthermore, other elements of
the refugee definition – for example, the requirements that ‘nexus’ be shown and
that the applicant’s fear be well-founded – supply additional limits.
Given theadvantages anddisadvantagesofboth theprotected characteristics and

social perception tests, which should the conscientious adjudicator adopt? In my
view, the social perception test is closer to themeaning and purpose of the Conven-
tion. It is alsomore inclusive; the protected characteristics analysis seems to cut off
plausible claims for the sole reason of identifying a limiting principle of analysis.
It must also be recognized, however, that the protected characteristics approach is
well entrenched in the jurisprudence of a number of States and, on the whole, has
produced results consistent with the Convention that manifestly further the pro-
tection of groups at risk of persecution.
My proposal is that, rather than viewing the two approaches as inconsistent

and competing analyses, one should conceptualize theprotected characteristics ap-
proach as the core of the social perception analysis. That is, groups that qualify
under the protected characteristics approach are virtually assured recognition
under the social perception test as well. This is so, as noted above, because im-
mutable characteristics generally produce social perceptions, particularly when
those characteristics have been used as reasons for the imposition of harms.
Similarly, groups based on non-immutable but nevertheless fundamental charac-
teristics that have been subject to serious harm are also likely to be socially cogniz-
able – otherwise, the groupmemberswouldhave foregone the conduct to avoid the
harm. Conceptualized in this fashion, one canmaintain the analysis and results of
the protected characteristics approach but also understand ‘membership of a par-
ticular social group’ as including other groups thatmeet the social perception test.
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The idea that protection can be afforded under differing analyses is not foreign
to human rights law. For example, norms prohibiting race discrimination may
condemn intentional discrimination as well as practices that unjustifiably impose
disproportionate harms, whether or not the imposition of harms is intentional.
Intent tests and effects tests ask different questions and require different kinds of
evidence, but adjudicators seem to have little difficulty in applying the tests to the
same claims.Nor is the application of two separate tests seen as contradictory; each
condemnspractices that fitwithin the broader category of discrimination. In a sim-
ilar fashion, adjudicators in States that currently use the protected characteristics
approachmight consider adoption of the social perception test in addition, testing
social group claims under both standards. That is, identification of a group under
theprotected characteristics approachwouldbe sufficient, but not necessary, for Con-
vention purposes.

VI. The ‘nexus’ requirement and non-State actors

Inmany social group cases, the difficult issue for the adjudicatormay not
be thedefinitionof thegroupsomuchas the ‘nexus’ requirement, that is, theperse-
cution be for reasons ofmembership in the group. A full analysis of the ‘nexus’ issue
is beyond the scopeof this paper,148 but several discrete issuesneed tobe considered
concomitant with a study of ‘particular social group’. These relate to the situation
where the agent of persecution is not the State.
Examples may be drawn from the cases: (i) a woman is abused by her spouse in a

State that takes no action against such abuse; (ii) a woman is threatened with FGM
by her tribal group in a State that prohibits, but cannot stop, the practice; (iii) a
criminal enterprise threatens the family of someone who owes it money. Difficul-
ties arise in such cases in deciding whether the conduct of the persecutor and/or
the failure of State protection is ‘for reasons of’ the victim’smembership of a social
group. For instance, inMatter of R.A., the BIA concluded that the applicant – who
had suffered very severe abuse – could not satisfy the nexus requirement because
she could not show that group membership was the motivation behind the abuse
by her husband.149 This was so, according to themajority, because there was no ev-
idence that the husband had or would target other members of the group.150 They
found: ‘On the basis of this record, we perceive that the husband’s focus was on the

148 For an in-depth analysis, see J. C. Hathaway, ‘TheMichigan Guidelines on Nexus to a Conven-
tionGround (2001)’, availableathttp://www.refugeecaselaw.org/Refugee/guidelines2001.htm.

149 In Re R.A., above n. 14, pp. 21–2. The Board of Immigration Appeals (BIA) also held that the
applicant had not shown that the government encouraged spouse abuse or failed to protect
womenwith the expectation that abuse would occur.

150 Ibid., p. 20: ‘If groupmembership were themotivation behind his abuse, one would expect to
see some evidence of it manifested in actions towards othermembers of the same group.’
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respondentbecause shewashiswife, notbecause shewas amemberof somebroader
collection of women, however defined, whom he believed warranted the infliction
of harm.’151

Thespecific reasoning inR.A. is open to seriousquestion.152 Indeed, theproposed
INS rules – formulated to provide ‘clarification’ of the Board’s reasoning – in fact
implicitlydisapproveof theBoard’s ‘nexus’ analysis.153Whetherornot thepersecu-
torhas actedagainstothers ina similar situationmaybeprobative, but it surely can-
not be a required element of the case, any more than a person who claims race dis-
crimination must show that the perpetrator has also discriminated against others
on the basis of race. The Convention requires a showing that her fear of persecution
is for reasons of a characteristic she possesses.
Even where it cannot be shown that the persecutor has acted ‘for reasons of’ one

of theConventiongrounds, there are circumstances inwhich a refugee claimmight
be recognized. Haines of the New Zealand Refugee Status Appeals Authority pro-
vides a persuasive account in Refugee Appeal No. 71427/99:

[T]he nexus between the Convention reason and the persecution can be

provided either by the serious harm limb or by the failure of the state

protection limb. Thismeans that if a refugee claimant is at real risk of serious

harm at the hands of a non-state actor (e.g., husband, partner or other

non-state agent) for reasons unrelated to any Convention grounds, but the

failure of state protection is for reason of a Convention ground, the nexus

requirement is satisfied. Conversely, if the risk of harm by the non-state agent

is Convention related, but the failure of state protection is not, the nexus

requirement is still satisfied. This is because ‘persecution’ is a construct of

two separate but essential elements, namely the risk of serious harm and

failure of protection.154

151 Ibid., p. 21.
152 See also the thoughtful dissenting BIA opinion authored by Board Chairman P. Schmidt, con-

cluding that itwas reasonable to believe that the harm inflicted on the applicantwasmotivated
on account of R.A.’s membership of a particular social group that is defined by her gender, her
relationship to her husband, and her opposition to domestic violence. The dissent further ar-
gues that R.A. is indistinguishable from Kasinga, above n. 5, an FGM case where membership
of a particular social group was established, because ‘[t]he gender-based characteristics shared
by the members of each group are immutable, the form of the abuse resisted in both cases
was considered culturally normative and was broadly sanctioned by the community, and the
persecution imposed occurred without possibility of state protection’, In Re R.A., above n. 14,
p. 37.

153 The explanatorymaterial to the proposed rules states that an applicant is not required to show
that a persecutor would be prone to harm othermembers of the defined social group. It reads:
‘Thus, it may be possible in some cases for a victim of domestic violence to satisfy the “on ac-
count of” requirement, even though social limitations and other factors result in the abuser
having the opportunity, and indeed themotivation, to harm only one of thewomenwho share
the characteristic, because only one of these women is in a domestic relationship with the
abuser.’ 65 Fed. Reg. at 76593.

154 See above n. 7, at para. 112.
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Inotherwords, the claimantmust showthat the fearedpersecution is ‘for reasons
of’ oneof theConventiongroundsandthat theStatedoesnotaffordprotection.The
Convention ground may be supplied either by the non-State persecutor (coupled
with a State that is unable or unwilling to afford protection) or by the State (when
it is unwilling to afford protection for one of the Convention reasons).155

This bifurcated analysis means that a social group claim may require separate
analysesofboththeconductof thenon-StateactorandtheState to see if either is act-
ing for reasons of the claimant’smembership of a particular social group. Consider
again the example of an abusive husband. A social group claimmay be established
either by showing (i) that the man’s actions are predicated on his spouse’s gender
and the State is unable (or unwilling) to provide protection against such conduct;
or (ii) that, whatever the reasons for the husband’s actions, the State is unwilling to
protect the spouse because of her gender.156

Importantly, this analysis does not suggest that every case of domestic abuse
establishes a refugee claim. First, the State may have an adequate legal process for
sanctioning abusers; thus the applicant would be unable to establish a lack of State
protection. Secondly, even where a particular applicant had been unable to secure
police protection, it might be – as explained by the Federal Court of Australia in
Khawar – that the failure was atypical, due to the attitude or ineptitude of a partic-
ular police officer, based on police inefficiency, or based on police reluctance to be-
come involved in domestic disputes. The claimant would have to show ‘something
more’ – a requirement that ‘would be satisfied at least by a sustained or systemic
absence of state protection formembers of a particular social group attributable to
a perception of them by the state as not deserving equal protection under the law
with othermembers of the society’.157

155 The Federal Court of Australia has suggested that the ‘State’s systemic failure to protect the
membersof theparticular social group’ fromanabusivehusbandmight itself constitute ‘perse-
cutory conduct’. SeeMinister for Immigration andMulticultural Affairs v.Khawar, above n. 34, para.
124, which reads: ‘The husband’s motivation would be irrelevant: his violence would not be
the persecutory conduct and would be relevant only as providing the occasion of an instance
of persecution by the state.’ See also P. Goldberg, ‘Anyplace but Home: Asylum in the United
States forWomen Fleeing Intimate Violence’, 26 Cornell International Law Journal, 1993, pp. 565
and 584–8.

156 Compare Islam and Shah, above n. 2.
157 Minister for ImmigrationandMulticulturalAffairsv.Khawar, aboven.34, judgmentof23Aug.2000,

para. 160. See also LordHoffmann in Islam and Shah, above n. 2, [1999] 2WLR 1015 at 1035:

[S]uppose the Nazi government in those early days did not actively organise violence
against Jews, but pursued a policy of not giving any protection to Jews subjected to
violence by neighbours. A Jewish shopkeeper is attacked by a gang organised by an
Aryan competitor who smash his shop, beat him up and threaten to do it again if he
remains in business. The competitor and his gang aremotivated by business rivalry and
a desire to settle old personal scores, but they would not have done what they did unless
they knew that the authorities would allow them to act with impunity. And the ground
uponwhich they enjoyed impunity was that the victimwas a Jew. Is he being persecuted
on grounds of race? . . . [I]nmy opinion, he is. An essential element in the persecution,
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VII. Applications

In this section, I apply theprevious analysis to several kinds of claimswith
which adjudicators are faced today. The analysis cannot be definitive, since cases
inevitably turn on the particular circumstances of the applicant and the country of
origin. Nevertheless, the discussion above should help to guide the examination of
such claims.

A. Sexual orientation

Mr A. is an openly homosexual male. He has been seriously beaten and
harassed by persons in his home town.His complaints to local police have been un-
availing.Healleges thathomosexuality is criminalized inhis country and that local
and State police either tolerate or encourage violence against homosexuals.
In a number of States, homosexuality has been recognized as a particular social

group within the meaning of the Convention.158 This result is likely to be reached
whether an adjudicator applies the protected characteristics test or the social per-
ception test. Sexual orientation is now generally understood as unchangeable or
so fundamental to human dignity that change should not be compelled. Further-
more, in many societies homosexuals are viewed as pariah groups. The lack of
‘cohesiveness’ among members of the class should not defeat the claim. To meet
the ‘nexus’ requirement a claimant would have to establish either that the perse-
cutor abused the claimant because of the claimant’s homosexuality (and the State
refused to act) or that theState failed toprovideprotectionbecauseof the claimant’s
homosexuality.

B. Family-based claims

1. Persecution by familymember based on victim’s membership in a family

Ms R. is an 18-year-old young woman whose father has physically and sexually
abused her and her three sisters for many years. Her father has threatened her

the failure of the authorities to provide protection, is based upon race. It is true that one
answer to the question ‘Whywas he attacked?’ would be ‘because a competitor wanted
to drive him out of business’. But another answer, and inmy view the right answer in
the context of the Convention, would be ‘he was attacked by a competitor who knew
that he would receive no protection because he was a Jew’.

158 SeeReG.J., aboven.47, andcases cited therein. Importantly, the reasoningof theHouseofLords
in Islam and Shah, above n. 2, also appears to cover sexual orientation. The case may therefore
by read as clearing up an ambiguity that had existed in lower court cases in the UK. See Vidal,
‘Membership of a Particular SocialGroup’, above n.37, pp.535–6. See also, AdHocCommittee
ofExperts on theLegalAspects ofTerritorial Asylum,Refugees andStateless Persons (CAHAR),
‘Replies to the Questionnaire on Gay and Lesbian Asylum Seekers’, 14March 2001.
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mother with death if she seeks to intervene. Complaints to the police have not pre-
vented the abuse.
Under all the approaches discussed above (including the Sanchez-Trujillo stan-

dard), the familyhasbeen identifiedas aplausibleparticular social group, although
the fact that the persecutor himself is a member of the family makes this perhaps
a novel use of the Convention ground in this instance. In an important decision
(Aguirre-Cervantes v. INS), a Court of Appeals in the United States has nevertheless
recognized the family as a social group in such circumstances.159 The definition of
the particular social group as ‘family’ avoids a number of difficult issues that are
raised when abuse claims are stated as persecution for reason of gender – for ex-
ample, because ‘nexus’ can be established by showing that the father has assaulted
members of his family, there is no need to show that the State acted ‘for reasons
of’ the applicant’smembership of a social group. Furthermore, the class definition
avoids the difficulty noted by the BIA in R.A. that the husband showed no inclina-
tion to abuse women other than his wife (thereby, according to the Board, under-
mining the definition of social group as ‘women’). In Aguirre-Cervantes there was a
close fit between the group and the victims of persecution – the abuser’s immediate
family.
Other courts and other jurisdictions may resist following the Aguirre-Cervantes

approach because it appears to transmute any domestic violence case that is not
prevented by the State into a refugee claim – irrespective of the reasons for the
failure of State protection. In abuse cases alleging a particular social group based
on gender, the applicant normally identifies social values and norms that toler-
ate abuse of women that underlie both the actions of the abuser and the lack of
protection by the State. That is, women as a class are devalued, deemed not en-
titled to equal protection by the State from violence. In Aguirre-Cervantes, how-
ever, it would be hard to conceive of proof that a society devalues family life.
Perhaps it is the social construction of family – with a male head who is free to
treat members of the family as he chooses without intervention from the State –
that is the key to the case. Thus, the court cited evidence that domestic violence
is widely condoned in Mexico, that the State is either unwilling or unable to
stop it, and that the State apparently gives ‘tacit approval of a certain measure of
abuse’.

2. Persecution by non-State actor who victimizes members of applicant’s
family

Mrs S. and her children have received death threats from criminals to whom her
husband owesmoney. The family lives in an areawhere the government cannot ex-
ercise effective control over criminal syndicates.

159 Compare Aguirre-Cervantes v. INS, above n. 55.
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As in the previous hypothetical example, the family may constitute a particular
social group. The interesting issue in this case is whether the family may assert a
valid claim even if the criminal group’s relationship with the husband is not re-
lated to one of the Convention grounds. Compare, for example, the classic case of a
State threatening a dissident’s family in order to deter the dissident’s activities.160

The Federal Court of Australia has found the family cognizable as a social group
in such circumstances, rejecting a lower court’s conclusion that the dispute was
personal because ‘the main target of the persecution falls outside the scope of the
Convention’.161 This seems a sensible result. It is the family as such that is being
targeted; it is a status that cannot be escaped, and the State is unable to provide pro-
tection from the persecution.

C. Chinese coercive family practices

Mr andMrs C. fled China after the birth of their second child. They assert
that they have been threatened with involuntary sterilization by local Chinese au-
thorities.
Applicants claiming refugee status based on a fear of coercive family practices

have generally been unsuccessful.162 The cases express a number of concerns. First,
while not condoning forced abortion or sterilization, courts and administrative
agencies have tended to view population control measures as permissible social
policies – that is, they are not inherently persecutory. Secondly, reports of actions
taken by local officials may be deemed to be isolated incidents. Thus, claims may
fail for not establishing awell-founded fear of persecution.163Nodoubt adjudicators
have also been influenced by the fact that themajority of applicants aremales from
regions in China that have traditionally sentmigrants abroad.
Most important for present purposes, adjudicators are hesitant to conclude that

persons who object to a general social policy constitute a particular social group.
Such persons are not affiliated as a group, nor – it is found – are they identified as

160 For a review of German cases on this point, seeM. Fullerton, ‘Persecution Due toMembership
in a Particular Social Group: Jurisprudence in the Federal Republic of Germany’, 4 Georgetown
Immigration Law Journal, 1990, pp. 381, 428–37.

161 Minister for Immigration and Multicultural Affairs v. Sarrazola, [1999] FCA 1134, 1999 Aust Fedct
Lexis 667. Compare the Netherlands decisions that grant refugee status in situations in which
harm is visited on family members to get at another family member. Spijkerboer, Gender and
Refugee Status, above n. 95, p. 120.

162 See Chang, above n. 53 (USA), Applicant A., above n. 4 (Australia). Compare Chan (Canada), above
n. 21. Importantly, however, the children of two-child families have been deemed to consti-
tute a particular social group. SeeChen ShiHai v.Minister for Immigration andMulticultural Affairs,
above n. 29 (so-called ‘black children’). Moreover, applicants may be able to establish claims
based on persecution for reasons of religion or political opinion.

163 Compare Chan, above n. 21, finding that a fear of forced sterilization was not objectively well-
founded.
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a group by society at large. The clear underlying concern here is that a rule not be
affirmed that would recognize ordinary criminals as a social group, who allegedly
might be deemed to be affiliated by their violation of general State policies.
Applicants have sought to distinguish ordinary criminals by noting that the co-

ercive family planning cases assert punishment for the exercise of fundamental hu-
man rights, such as the right to be free from egregious bodily intrusions and the
right to determine one’s family. This links upwith the secondWard/Acosta category
encompassing characteristics fundamental tohumandignity, that is, a social group
might be asserted as constituted by persons united in their assertion of fundamen-
tal human rights.164 The problem with this analysis, however, is that it would ap-
pear to replace the individual Convention groundswith a single groundprotecting
all persons whose human rights have been violated, designating a social group for
each right violated – or perhaps for all persons whose human rights are violated
in a particular society. This kind of general non-refoulement principle might well be
an admirable advance for human rights protection, but it clearly goes beyond the
intent and scope of the Convention.
Adjudicators should pause, however, before leaping to the conclusion that op-

ponents of China’s family planning practices may never constitute a social group.
Adoption of the approach suggested above would require examination of whether
persons who have had two children or who have asserted a human right to do so
have been perceived to be a social group in China. In this inquiry, the fact of per-
secution might support the recognition of a social group – without running foul
of the rule that the persecution cannot define the group. That is, coercive State ac-
tion may be perceived by the society at large as affirming the idea that those who
oppose the policy are enemies of the State. Indeed, the severity of the human rights
abuse underscores the statement being made by the State. It is as if the State were
saying: ‘These people’s conduct transgresses social norms to such an extent that it
is justifiable that we violate their fundamental human rights.’ (Even if the punish-
ment inflicted did not include forced abortion or sterilization, itmight still help to
identify violators as a pariah group in Chinese society.)
In sum, the relevantquestion in theChinese coercive familyplanningcasesought

to be whether those who oppose the policy are perceived to be a group apart in
China. This would be so whether or not the group is ‘cohesive’ or whether or not
the members of the group voluntarily affiliate with each other. It is sufficient that
the group is recognized as a group in society so that any personwith the character-
istic that defines the group is seen as amember of the group. If so, then action taken
against themthat violates fundamental human rights ought tobeunderstood tobe
persecution inflicted for reasons of their membership of a particular social group.
This example demonstrates the way in which the proposed approach charts

a middle course – neither concluding that all persons who suffer human rights

164 See La Forest J, dissenting in Chan, above n. 21, [1995] 3 SCR 593 at 642–6.
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abuses receive Convention protection on social group grounds nor automatically
ruling out claims brought by thosewho oppose general social policies. It avoids the
untoward consequences of a Sanchez-Trujillo approach, and also does not require a
stretched application of the protected characteristics test in order to provide pro-
tection appropriate under the Convention.

D. Spouse abuse

Mrs T., who had been beaten many times by her husband, told him that
shewants adivorce.Hehas thrownher out of thehouse and toldher thathewill not
consent to a divorce. Although they no longer live together, the husband continues
to harass the wife. Her appeals to the local authorities have brought no assistance;
under the social norms of the State, the husband is free to discipline awifewho has
abandoned the home.
No set of cases has tested the social group ground as much as claims involving

spouse abuse. Although domestic violence claims were virtually non-existent two
decadesago, theyarenowbroughtwith increasing frequency inmany jurisdictions.
These claims raise difficult issues of the interpretation of both the term ‘member-
ship of a particular social group’ and the nexus requirement. Adjudicators – aided
by officially promulgated guidelines relating to gender-based refugee claims165 –
have shown a general willingness to entertain such claims, but the reasoning of the
cases differs substantially across jurisdictions.
Theprecise definitionof the social grouphasbeen aparticular difficulty.166 Cases

have considered groups defined as women, married women, women who express
opposition to abuse, andwomenmarried to abusive husbands. The protected char-
acteristics and social perception approaches both might recognize women as the
appropriate group. Thiswas the conclusion of amajority of the Lords in the impor-
tant Islam and Shah decision. It might be objected that this definition fails because
not allmembers of thegroupare at risk.167However, as notedbyLordSteyn in Islam
and Shah, this would be an inappropriate limitation on the class; the relevant ques-
tion is not whether all members are subject to risk but whether themembership of
the applicant in the group is the basis for her fear of persecution. Another objection
to definition of the class as women could be based on the idea that an abuser might
well have targeted his wife for abuse not because she is awoman but rather because
she ismarried to him, or because he is simply an abusive person. But this reasoning
seems open to question, once the analysis is expanded to take into account social

165 See e.g., Australia, Canada, theNetherlands, theUK, and theUSA.Guidelines on the treatment
of particularly vulnerable asylum seekers (including those facing gender-related persecution)
are also being drafted by the Austrian Federal AsylumOffice.

166 See Goldberg, ‘Anyplace but Home’, above n. 155.
167 Thiswas the argument of counsel for the Secretary of State in Islam and Shah, above n. 2. See the

judgment of Lord Steyn at 504.
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norms. It may well be that broader norms in society, in essence, license abuse of
women by neither stigmatizing the persecutor nor insisting that the State take ac-
tion to prevent it. In such a case, the abuse suffered by the applicant seems plainly
to befall her because she is a woman.
Some adjudicators have been more comfortable with the category of married

women, perhaps because it more narrowly identifies the group of persons likely to
suffer abuse. That is, an abusive husband may not persecute women on the street,
butmight well abuse any woman to whomhe ismarried.
Under the proposed approach, it could be appropriate for adjudicators to iden-

tify eitherwomen ormarriedwomen as a particular social group – it is hard to imagine
a society in which these groups are not widely recognized as sharing a distinct and
socially relevant characteristic. Both groups would also likely be recognized under
theprotectedcharacteristics approach.Thequestionwould thenbewhether theap-
plicant could demonstrate that the persecutionwas suffered for reasons of belong-
ing to this group.As the ‘nexus’ discussionabovenoted, this couldbe established in
twoways.Either theapplicant could showthat theabuserpersecutedherbecauseof
hermembership of the particular social group, and that the Statewas either unable
or unwilling to prevent the abuse, or she could show that, whatever the motives of
the abuser, the State was unwilling to prevent the abuse because of hermembership
in the defined group.
Admittedly, this analysis is at odds with the BIA’s decision inMatter of R.A., but

that judgment seems open to serious question – as indicated by the proposed INS
rules and the ruling of the US Attorney-General vacating the Board’s decision and
remanding the case to the Board for reconsideration once the INS promulgates a
final rule. There is no justification for a requirement that an applicant prove that
her abuser would abuse all women (or all married women). Again, the issue for in-
vestigation iswhether the applicant is at risk because of circumstances she is in and
whether it is hermembership in a group that puts her at risk.

VIII. Conclusion

It would be wise to keep in mind the words of Sedley J, writing for the
Court of Appeal in the Islam and Shah case (and quoted by Lord Steyn in Islam and
Shah):

[A]djudication [of a particular social group claim] is not a conventional

lawyer’s exercise of applying a legal litmus test to ascertain facts; it is a global

appraisal of an individual’s past and prospective situation in a particular

cultural, social, political, and legal milieu, judged by a test which, though it

has legal and linguistic limits, has a broad humanitarian purpose.168

168 R. v. IAT and Secretary of State for the Home Department, ex parte Shah, English Court of Appeal,
[1997] ImmAR 145 at 153.
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Additionally, it is crucial to stress that social group determinations are fact- and
country-specific. That is, there is no a priori reason to assume that a group identi-
fied for Convention purposes as a social group in one countrywill qualify as a social
group in other countries.With these chastening considerations inmind, I offer the
following summary of the preceding discussion.
While the term ‘particular social group’ should not be artificially limited in its

application, so too it cannot be given a meaning that renders the other categories
superfluous. Importantly, a group cannot be defined simply based on the persecu-
tion that has been visited upon it. Two general analyses have been identified – the
protected characteristics approach and the social perception approach. I have ar-
gued that the socialperception test,whileoccasioning somedifficulties, is probably
the better reading of theConvention. The central issue for analysis in a social group
case, then, should be whether the alleged group is united by a common character-
istic by whichmembers identify themselves or are identified by the government or
society. Nonetheless, the two approaches can be seen as consistent if the protected
characteristics analysis is understood to define a core set of groups that are virtu-
ally ensured recognition under the social perception test. Understood in that fash-
ion, the protected characteristics test can be applied by adjudicators who find that
approach more suitable; such adjudicators can be safe in the knowledge that the
approach will identify the vast bulk of groups that should be afforded protection
under theConvention. I have argued, however, that they should bewilling to assess
claims that fail the protected characteristics test under the social perception test as
well.
Under either test, there is no requirement that a group be ‘cohesive’ in order to

be recognized as a ‘particular social group’ within themeaning of the Convention,
that is, there need be no showing that all members of a group know each other or
voluntarily associate together. The relevant issue iswhether or not groupmembers
share a common characteristic that defines a group. So too an applicant need not
demonstrate that every member of a group is at risk of persecution in order to es-
tablish that a particular social group exists. He or she need only demonstrate that a
fear of persecution is based on his or hermembership of the group.
While a ‘particular social group’ cannotbedefined solelyby the fact that allmem-

bers of the group suffer persecution nor by a common fear of persecution, perse-
cutory action towards a group may be a relevant factor in determining whether a
group is cognizable as such in a particular society. The fact that abuse is visited
on persons who share an independent identifiable characteristic may demonstrate
that the group is perceived as a group in the society in which it is located, that is, it
is identified as ‘persecutable’, or in fact attracts persecution, because of its shared
characteristic.
I have suggested that invocation of ejusdem generis or understanding the Conven-

tion primarily in ‘non-discrimination’ terms has only limited relevance for inter-
preting the term ‘particular social group’.
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As to the requirement of a nexus between membership of a social group and a
well-founded fear of persecution, where an applicant is harmed by a non-State ac-
tor, such harmmay constitute persecution for reasons ofmembership of a particu-
lar social group if (i) the harm is inflicted for reasons of such membership and the
State is unable or unwilling to prevent the harm; or (ii) the harm is inflicted and
the State, for reasons of the applicant’s membership of a particular social group, is
unwilling to prevent the harm.
It is worth recalling one final point. A conclusion that a particular social group

exists in an individual case does not, of course, establish that all members of the
group are entitled to recognition as refugees. An applicant would need to demon-
strate a well-founded fear of being persecuted for reasons of membership of that
group.



4.2 Summary Conclusions: membership of a particular
social group

Expert Roundtable organized by the United Nations High Commissioner
for Refugees and the International Institute of Humanitarian Law, San
Remo, Italy, 6–8 September 2001

The San Remo Expert Roundtable addressed the question of the mean-
ing of ‘membership of a particular social group’ in the refugee definition, as con-
tained in the 1951 Convention Relating to the Status of Refugees. The discussion
was based on a background paper by T. Alexander Aleinikoff, Migration Policy In-
stitute andUniversity of Georgetown, entitled ‘“Membership in a Particular Social
Group”: Analysis and Proposed Conclusions’. In addition, roundtable participants
were provided with written contributions from Justice Lory Rosenberg, United
States Board of Immigration Appeals, Deborah Anker, Harvard Law School, and
James C. Hathaway, University of Michigan, and subsequent comments were re-
ceived from the US Government, and Joan Fitzpatrick, University of Washington.
Participants included thirty-three experts from twenty-three countries, drawn
from governments, NGOs, academia, the judiciary, and the legal profession. Lee
Anne de la Hunt, from the University of Cape Town Legal Aid Clinic, moderated
the discussion.
The following summary conclusions do not represent the individual views of

each participant or necessarily of UNHCR, but reflect broadly the understandings
emerging from the discussion.

1. The membership of a particular social group ground is the Convention
ground with the least clarity. Varying interpretations have been given to
it in different jurisdictions, with two dominant approaches having been
developed in common law jurisdictions – those of protected characteris-
tics and social perception. In civil law jurisdictions, this ground is less de-
veloped, withmore focus placed on the interpretation of persecution and
on the other four grounds. The evolution of this ground has advanced the
understanding of the refugee definition as a whole.
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2. The ground must be given its proper meaning within the refugee defini-
tion, in linewith theobject andpurposeof theConvention. It is important
that its interpretation should not render the other Convention grounds
superfluous.

3. Depending on the circumstances of an individual case, one or more
grounds may overlap or may be equally applicable. This phenomenon is
not limited to the social group ground.

4. There is no requirement that a groupbe cohesive inorder tobe recognized
as a particular social groupwithin themeaning of the Convention, that is,
there need be no showing that all members of a group know each other or
associate together.

5. A particular social group is a group of persons who share a common char-
acteristic other than their risk of being persecuted, and which sets them
apart. The characteristicwill ordinarily be onewhich is innate, unchange-
able, or which is otherwise fundamental to human dignity.

6. While a particular social group cannot be defined solely by the fact that all
members of the group suffer persecution nor by a common fear of perse-
cution, nevertheless, persecutory action toward a groupmay be a relevant
factor in determining the visibility of a group in a particular society.

7. Anapplicantneednot establish that everymember is at riskofpersecution
to establish a well-founded fear of persecution.

8. Adjudicating refugee claims based on membership of a particular social
group involves a global appraisal of an individual’s past and prospec-
tive situation in a particular cultural, social, political, and legal context,
judged by a test which, though it has legal and linguistic limits, has a
broad humanitarian purpose.

9. Consideration could be given to the continued evolution of the member-
ship of a particular social group category in particular by exploring the
relevance of a ‘social perception’ test.
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I. Introduction

The principle of non-discrimination has been correctly described as fun-
damental to the conceptofhumanrights.1 It is specifically affirmed, for example, in
the Preamble to the UnitedNations Charter,2 the Universal Declaration of Human
Rights, 1948,3 the International Covenant onCivil and Political Rights, 1966,4 and
theConventionon theEliminationofAll FormsofDiscriminationAgainstWomen,
1979.5 The principle of equality and the prohibition of discrimination has been
reaffirmedand strengthened in amultitude of international human rights treaties.
Observance,however,hasbeen far fromexemplary and this isno less true in the case
of theConventionRelating to the Status ofRefugees,1951.6 Inparticular, it has not
always been recognized that women and the girl-child enjoy the equal protection
of the 1951 Convention.
Fromat least1985, however, a concerted effort has beenmadeby theOffice of the

UnitedNationsHighCommissioner forRefugees (UNHCR) to correct this inequity.
The Executive Committee of the High Commissioner’s Programme has similarly
calleduponStates to recognize that refugeewomenwhoare victimsof violence and
persecutionare inneedofprotectionunder the1951Convention.7Thus, inOctober
1995, the Executive Committee:

1 P. Sieghart, The International Law of Human Rights (Clarendon Press, Oxford, 1990), p. 75. See also,
M. Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary (NP Engel, Kehl am Rhein,
Germany, and Arlington, VA, USA, 1993), pp. 458 and 460: ‘Along with liberty, equality is the
most important principle imbuing and inspiring the concept of human rights’; ‘The principle of
equality and the prohibition of discrimination runs like a red thread through the [International
Covenant on Civil and Political Rights].’

2 TheUNCharter, 1945, also includes sex among the prohibited grounds of discrimination along-
side race, language, and religion, Art. 1(3).

3 Universal Declaration of Human Rights, UNGA Res. 217 A (III), 10 Dec. 1948 (hereinafter
‘Universal Declaration’), Arts. 2 and 7.

4 International Covenant on Civil and Political Rights, 1966, 999 UNTS 171, 6 ILM 368, 1967
(hereinafter ‘ICCPR’), Arts. 2(1), 3, and 26.

5 ConventionontheEliminationofAllFormsofDiscriminationAgainstWomen,1979,1249UNTS
13, Arts. 1–5.

6 Convention Relating to the Status of Refugees, 1951, 189 UNTS 150 (hereinafter ‘1951
Convention’). References to the 1951 Convention in this paper should be read as including the
Protocol Relating to the Status of Refugees, 1967, 606UNTS 267.

7 See e.g., Executive Committee, Conclusion No. 39 (XXXVI) 1985, Refugee Women and Interna-
tional Protection, paras. b and k, which welcomed the recommendations regarding the situation
of refugee and displaced women adopted by the World Conference to Review and Appraise the
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call[ed] upon theHigh Commissioner to support and promote efforts by

States towards the development and implementation of criteria and

guidelines on responses to persecution specifically aimed at women . . . In

accordance with the principle that women’s rights are human rights, these

guidelines should recognize as refugees womenwhose claim to refugee

status is based uponwell-founded fear of persecution for reasons enumerated

in the 1951 Convention and 1967 Protocol, including persecution through

sexual violence or gender-related persecution.8

The result has been an increasingly comprehensive set of guidelines and position
papers on gender-related persecution issued by UNHCR and others.9 At the same
time, the analysis and understanding of sex and gender in the refugee context
has advanced substantially in the case law,10 in State practice,11 and in academic

8 ExecutiveCommittee,ConclusionNo.77 (XLVI)1995,GeneralConclusionon InternationalPro-
tection, para. g, UN doc. A/AC.96/878, IIIA.1. See generally, UNHCR, Division of International
Protection, ‘Gender-Related Persecution: An Analysis of Recent Trends’, International Journal of
Refugee Law, special issue, 1997, pp. 79–113. See also, ‘Report of the Fourth World Conference
onWomen, Platform for Action’, UN doc. A/CONF.177/20, 17Oct. 1995, Annex II, particularly
para.136which acknowledges thatwomen ‘may . . . be forced toflee as a result of awell-founded
fear of persecution for reasons enumerated in the 1951 Convention . . . including persecution
through sexual violence or other gender-related persecution’.

9 These include UNHCR, ‘Guidelines on the Protection of Refugee Women’, July 1991;
UNHCR, ‘Sexual Violence Against Refugees: Guidelines on Prevention and Response’, 1995;
the Symposium on Gender-Based Persecution held in Geneva, 22–23 Feb. 1996 (reported in
International Journal of Refugee Law, special issue, 1997, pp. 1–251), andUNHCR, ‘Gender-Related
Persecution’, UNHCR Position Paper, Jan. 2000 (hereinafter ‘UNHCR, 2000 Position Paper on
Gender-Related Persecution’).

10 See e.g., InReKasinga, USBoard of ImmigrationAppeals (BIA), InterimDecisionNo. 3278, 1996,
[1996] I. & N. Decisions 357; Islam v. Secretary of State for the HomeDepartment and R. v. Immigration
Appeal Tribunal and Secretary of State for the Home Department, ex parte Shah, UK House of Lords,
[1999] 2WLR 1015; [1999] INLR 144; [1999] 2AC 629, and 11 International Journal of Refugee Law,
1999, pp.496–527 (hereinafter ‘Islamand Shah’);Minister for ImmigrationandMulticulturalAffairsv.
Khawar,HighCourtofAustralia, (2002)187ALR574, and [2000]HCA14,11April2002; Refugee
AppealNo. 71427/99, NewZealandRefugee Status Appeals Authority (NZRSAA), [2000] NZAR
545; [2000] INLR 608. These decisions are discussed inter alia in D. E. Anker, ‘Refugee Status
and Violence Against Women in the “Domestic” Sphere: The Non-State Actor Question?’, 15
Georgetown Immigration Law Journal, 2001, p. 391.

11 See e.g., Immigration andNaturalization Service (INS), ‘Gender Guidelines: Considerations for
Asylum: Considerations for Asylum Officers Adjudicating Asylum Claims from Women’, 26
May 1995 (USA); Department of Immigration andMulticultural Affairs, ‘Guidelines onGender
Issues for Decision Makers’, July 1996 (Australia); Immigration and Refugee Board, ‘Guide-
line 4:WomenRefugee Claimants FearingGender-Related Persecution’, 25Nov. 1996 (Canada);
Immigration and Naturalization Service, ‘Work Instruction No. 148 (Netherlands): Women
in the Asylum Procedure’, 1997 (Netherlands); and Immigration Appellate Authority (IAA),
‘Asylum Gender Guidelines’, Nov. 2000 (UK) (hereinafter ‘IAA, Asylum Gender Guidelines’).
For recent developments in the USA, see ‘INS Issues Proposed Rule on Gender and Domestic
Violence-Based AsylumClaims’, 77 Interpreter Releases 1737, 18Dec. 2000. The Refugee Act 1996
(Ireland), section 1(1), defines ‘membership of a particular social group’ so as to include mem-
bership of a group of persons whose defining characteristic is their belonging to the female or
themale sex. The Swedish legislature inserted a specific provision in the Aliens Act in 1997 that
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writing.12 This relates not least to a greater appreciation of the differences between
sex, as an indicator of biological difference, andgender, as the relationshipbetween
women and men based on socially-defined roles that are assigned to one sex or
another.13

These developments have run parallel to, and have been assisted by, devel-
opments in international human rights law and in international humanitarian
law – including in particular the jurisprudence of the International Criminal
Tribunal for the former Yugoslavia and the International Criminal Tribunal for
Rwanda.14 The Rome Statute of the International Criminal Court has also been
significant in explicitly recognizing sexual violence as able to constitute a crime
against humanity and a war crime.15 As in other aspects of the refugee definition,
State practice in relation to sex and gender issues in the refugee context varies
but overall demonstrates convergence on the principle of a gender-inclusive and
gender-sensitive interpretation of the 1951 Convention.16

Experience has shown that a gender-inclusive and gender-sensitive interpreta-
tion of the 1951 Convention does not lead inexorably to the consequence that all
female asylum seekers are automatically entitled to refugee status.17 The asylum

people persecuted on account of their gender are entitled to a humanitarian residence permit.
A 1998 amendment to the Swiss AsylumAct stipulates that gender-specific flightmotives must
be taken into account and the agreement constituting the basis for the new German Govern-
ment in 1998 also contains specific rules with regard to gender persecution: see T. Spijkerboer,
Gender and Refugee Status (Ashgate, Aldershot, 2000), p. 3. The Austrian Federal Asylum Office is
currently in the process of elaborating guidelines on the treatment of particularly vulnerable
asylum seekers, including separated children, traumatized asylum seekers and cases of gender
based persecution.

12 For two recent and notable examples, see Spijkerboer, Gender and Refugee Status, above n. 11,
and H. Crawley, Refugees and Gender: Law and Process (Jordans, Bristol, 2001). For a discussion of
US law, see D. E. Anker, Law of Asylum in the United States (3rd edn, Refugee Law Center, 1999),
pp. 252–66, 365–76, and 388–93; and P. Goldberg, ‘Analytical Approaches in Search of Consis-
tent Application: A Comparative Analysis of the SecondCircuit Decisions AddressingGender in
the Asylum LawContext’, 66 Brooklyn LawReview, 2000, p. 309.

13 For amore detailed discussion of this particular issue, see the subheading ‘Sex andgender an in-
tegral element of refugee enquiry’ below. Crawley, Refugees andGender, above n. 12, p. 6; Refugee
Women’s Legal Group (RWLG), ‘Gender Guidelines for the Determination of Asylum Claims
in the UK’, July 1998, para. 1.8; UNHCR, 2000 Position Paper on Gender-Related Persecution,
above n. 9, p. 1.

14 For further details, see the subheading ‘War, civil war, and civil unrest’ below; andE.Møse, ‘The
Criminality Perspective’, 15Georgetown Immigration Law Journal, 2001, p. 463.

15 RomeStatute of the International Criminal Court, UNdoc. A/CONF.183/9, 17 July 1998, Arts. 7
and 8. Art. 6 also includes in its definition of genocide ‘imposingmeasures intended to prevent
births within the group’.

16 See, e.g., A. Leiss and R. Boesjes, Female Asylum-Seekers: A Comparative Study Concerning Policy and
Jurisprudence in the Netherlands, Germany, France, the United Kingdom, also Dealing Summarily with
Belgium and Canada (Dutch Refugee Council, Amsterdam, April 1994), p. 94; J. Bissland and
K. Lawand, ‘Report of the UNHCR Symposium on Gender-Based Persecution’, International
Journal of Refugee Law, special issue, 1997, pp. 13 and 28.

17 C. Bernier, ‘The IRBGuidelines onWomenRefugeeClaimants FearingGender-Related Persecu-
tion’, International Journal of Refugee Law, special issue, 1997, pp. 167 and 168. Canada, which has
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seeker must still establish that the fear of persecution is well founded, that the na-
ture of the harm anticipated rises to the level of serious harm, that there would be
a failure of State protection if he or she were returned, and that the well-founded
fear of being persecuted is for reasons of race, religion, nationality, membership of
a particular social group, or political opinion. The refugee status inquiry is always
individual; it is always particularized.
The purpose of this paper is to propose a way of interpreting the refugee

definition in a gender-sensitive manner. Section II briefly examines general issues
relating to the interpretation of Article 1A(2) of the 1951 Convention, which pre-
scribes an inquiry into whether the refugee claimant is a personwho:

owing to well-founded fear of being persecuted for reasons of race, religion,

nationality, membership of a particular social group or political opinion, is

outside the country of his nationality and is unable or, owing to such fear, is

unwilling to avail himself of the protection of that country. . . .

The subsequent sections III–V analyze the different elements of the words
‘persecution’, ‘well-founded’ and ‘for reasons of’ contained in the refugee defini-
tion. They show that the different elements of this definition all need to bemet for
a person to be recognized as a refugee.While gender is not specifically referred to in
the definition, it can influence or even dictate the type of persecution or harm suf-
fered and the reasons for this treatment. SectionVI examines thefivedifferentCon-
vention grounds qualifying for refugee status from a gender perspective. Finally,
section VII briefly identifies a few of the most significant procedural issues which
may arise and which require a gender-sensitive response. While the primary focus
of this analysis is on the particular situation of women and girls, it is of course true
thatmen and boys can also face gender-related persecution.

II. The interpretation of Article 1A(2)

Neither the refugee definition nor the 1951 Convention in general refers
to sex or gender.18 This omission is, however, without significance. The ordinary
meaning of Article 1A(2) of the 1951 Convention in its context and in the light
of the object and purpose of the Convention requires the conclusion that the
Convention protects both women and men and that it must therefore be given a

oneof the longest experienceswithguidelines onwomenrefugee claimantshasnotdetected any
noticeable effect on the number of gender-related claims in Canada. The experience of the USA
has been similar. See D. E. Anker, Law of Asylum in the United States (3rd edn, Refugee Law Center,
Washington DC, 1999), p. 254, n. 405.

18 The non-discrimination provision of the 1951 Convention, namely, Art. 3, refers only to race,
religion and country of origin as prohibited grounds of discrimination.
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gender-inclusive and gender-sensitive interpretation.19 In addition, Article 26 of
the ICCPR confers an independent right to equality before the law and to the equal
protection of the law, over and above the accessory prohibition of discrimination in
Article 2 of the ICCPR.20

A. Universal access to the refugee protection regime

As canbe seen fromthe face of the text, the refugeedefinition applies to all
personswithoutdistinctionas to sex, age,disability, sexualorientation,marital sta-
tus, family status, race, religiousbelief, ethnicornationalorigins,politicalopinion,
or any other status or characteristic. The only categories of persons who are not in-
cluded in the definition are those described in the cessationprovisions ofArticle1C
and the exclusion provisions of Articles 1D, 1E, and 1F. Even then, none of these
provisionsmakes any distinction between individuals on the basis, for example, of
their sex, age, disability, sexual orientation,marital or family status, race, political
opinion, or religious or ethical belief.
The intention to provide universal access to the refugee regime is expressly af-

firmed by the first and second recitals in the Preamble to the 1951 Convention:

Considering that the Charter of the United Nations and the Universal

Declaration of Human Rights approved on 10December 1948 by the General

Assembly have affirmed the principle that human beings shall enjoy

fundamental rights and freedomswithout discrimination,

Considering that the United Nations has, on various occasions, manifested

its profound concern for refugees and endeavoured to assure refugees the

widest possible exercise of these fundamental rights and freedoms . . .

19 Vienna Convention on the Law of Treaties, 1969, 1155 UNTS 331, Art. 31, which provides: ‘A
treaty shall be interpreted in good faith and in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose.’ See
also, Applicant A. v.Minister for Immigration and Ethnic Affairs, High Court of Australia, (1997) 190
CLR 225, perMcHugh J;UNHCR, ‘InterpretingArticle 1 of the 1951ConventionRelating to the
Status of Refugees’, April 2001, paras. 2–6.

20 Nowak, CCPRCommentary, above n. 1, p. 465. Art. 26 of the ICCPR provides:

All persons are equal before the law and are entitled without any discrimination to the
equal protection of the law. In this respect, the law shall prohibit any discrimination
and guarantee to all persons equal and effective protection against discrimination on
any ground such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.
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B. The focus of the inquiry is on the specific characteristics
and circumstances of the claimant

While access to the refugee protection regime is universal, the refugee
definition is strict and requires a highly specific examination of the particular char-
acteristics and circumstances of the refugee claimant. Itmust bedemonstrated that
the individualhas awell-founded fearofbeingpersecutedand that that fear is for at
least one of the five ‘reasons’ enumerated in the definition. Inmore general terms,
the inquiry is into who the individual is or what he or she believes and the reason
why that person is unable or unwilling to avail him or herself of the protection of
the country of origin. Both sex and gender are an inherent aspect of the question
whether the claimantmeets the refugee definition.

C. Sex and gender are integral elements of the refugee inquiry

The purpose of the 1951Convention is to provide surrogate protection to
men,women, and children frompersecution. Sincemen,women, and children can
be persecuted in differentways and sinceArticle 1A(2) demands an inquiry into the
specific characteristics and circumstances of the individual claimant, the sex and/or
age of the refugee claimant are integral elements of the refugee inquiry.
Equally integral are the power structures in the country of origin and in particu-

lar the civil, political, social, and economic position of the refugee claimant. In this
context, as has been explained byHeaven Crawley and others:

The term ‘gender’ . . . refers to the social construction of power relations

betweenwomen andmen, and the implications of these relations for

women’s (andmen’s) identity, status, roles and responsibilities (in other

words, the social organization of sexual difference). Gender is not static or

innate but acquires socially and culturally constructedmeaning because it is

a primary way of signifying relations of power. Gender relations and gender

differences are therefore historically, geographically and culturally specific,

so that what it is to be a ‘woman’ or ‘man’ varies through space and over time.

Any analysis of the way in which gender (as opposed to biological sex) shapes

the experiences of asylum-seeking womenmust therefore contextualise

those experiences.21

Indeed, as the Refugee Women’s Legal Group in the United Kingdom has further
clarified:

21 Crawley, Refugees and Gender, above n. 12, pp. 6–7. See also, Refugee Women’s Legal Group
(RWLG), ‘Gender Guidelines for the Determination of Asylum Claims in the UK’, July 1998,
paras. 1.8–1.15 (hereinafter ‘RWLG, Gender Guidelines’); UNHCR, 2000 Position Paper on
Gender-Related Persecution, above n. 9, p. 1.
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Gender is a social relation that enters into, and partly constitutes, all other

social relations and identities. Women’s experiences of persecution, and of

the process of asylum determination, will also be shaped by differences of

race, class, sexuality, age, marital status, sexual history and so on. Looking at

gender, as opposed to sex enables an approach [to the refugee definition]

which can accommodate specificity, diversity and heterogeneity.22

Gender-related persecution refers to the experiences of women who are per-
secuted because they are women, that is, because of their identity and status as
women. Gender-specific persecution refers to forms of serious harmwhich are spe-
cific to women.23 The reasons for such persecution and the form it takesmay, how-
ever, overlap. The former will be discussed in the context of the ‘for reasons of’
and ‘Convention grounds’ elements. The latter will be discussed in the section on
‘Persecution’.

D. The importance of the 1967 Protocol

The 1967 Protocol to the 1951 Convention not only removed the 1 Jan-
uary 1951 dateline and the geographic limitation, it fundamentally transformed
the 1951 Convention from a document fixed in a specific moment in history into
a human rights instrument which addresses contemporary forms of human rights
abuses which are properly called persecution.24

E. Sex and gender are already included in the 1951 Convention

The text, object, and purpose of the 1951 Convention require a gender-
inclusive and gender-sensitive interpretation. Sex and gender are already included
in the refugee definition. If sight of this fact is lost, a misconceived interpretation
can reflect and reinforce gender biases leading to themarginalization of women in
the refugee context.25 It hasbeen suggested that ‘sex’ or ‘gender’ be addedas a sixth
ground to the 1951 Convention. Quite apart from the fact that there is no realistic
prospect of the Convention being expanded in this way, the argument in favour of
a sixth ground may have the unintended effect of further marginalizing women

22 RWLG, ‘Gender Guidelines’, above n. 21, para. 1.10.
23 Crawley, Refugees andGender, above n. 12, p. 7.
24 Vienna Convention on the Law of Treaties, above n. 19, Art. 31(3)(a), specifically provides that

there shall be taken into account, togetherwith the context, any subsequent agreement between
the parties regarding the interpretation of the treaty or the application of its provisions.

25 Crawley, Refugees and Gender, above n. 12, pp. 4–5; UNHCR, 2000 Position Paper on Gender-
Related Persecution, above n. 9, p. 2.
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if misinterpreted as an implicit concession that sex and gender have no place in
refugee law at the present.26

The failure of decision makers to recognize and respond appropriately to the
experiences of women stems not from the fact that the 1951 Convention does
not refer specifically to persecution on the basis of sex or gender, but rather be-
cause it has often been approached from a partial perspective and interpreted
through a framework of male experiences.27 The main problem facing women as
asylum seekers is the failure of decision makers to incorporate the gender-related
claims ofwomen into their interpretation of the existing enumerated grounds and
their failure to recognize the political nature of seemingly private acts of harm to
women.28

III. Understanding themeaning of ‘persecution’

Underlying the 1951 Convention is the international community’s com-
mitment to the assurance of basic human rights without discrimination.29 The
Convention does not, however, protect persons against any and all forms of even
serious harm.30 There must be a risk of a type of harm that would be inconsis-
tent with the basic duty of protection owed by a State to its own population.31 The
dominant view is that refugee law ought to concern itself with actions which deny
human dignity in any key way, and that the sustained or systemic denial of core
human rights is the appropriate standard.32 Persecution is most appropriately de-
fined as the sustained or systemic failure of State protection in relation to one of the
core entitlements recognized by the international community.33

The relevant corehuman rights are those contained in the so-called international
bill of rights, comprising theUniversalDeclarationofHumanRights and, by virtue
of their almost universal accession, the ICCPR and the International Covenant on

26 T. Spijkerboer,Women and Refugee Status: Beyond the Public/Private Distinction (Emancipation Coun-
cil, TheHague, Sept. 1994), p. 68; UNHCR, ‘Interpreting Article 1’, above n. 19, para. 19.

27 Crawley, Refugees andGender, above n. 12, p. 35. 28 Ibid.
29 Preamble (first and second recitals) to the 1951 Convention; Canada (Attorney-General) v. Ward,

Supreme Court, Canada, [1993] 2 SCR 689 at 733; (1993) 103DLR (4th) 1 (hereinafter ‘Ward’).
30 J. C. Hathaway, The Law of Refugee Status (Butterworths, Toronto, 1991), p. 103.
31 Ibid., pp. 103–4.
32 Ibid., p. 108, approved inWard, above n. 29, [1993] 2 SCR 689 at 733.
33 Hathaway, LawofRefugee Status, above n. 30, pp. 104–5 and 112, approved inHorvath v. Secretary of

State for the HomeDepartment, UKHouse of Lords, [2001] 1AC 489 at 495F, 501C, 512F and 517D
(hereinafter ‘Horvath’) and by Kirby J inMinister for Immigration andMulticultural Affairs v. Khawar,
High Court of Australia, (2002) 187 ALR 574, and [2002] HCA 14, 11 April 2002, at para. 111.
See also, Refugee Appeal No. 71427/99, above n. 10, at para. 51; Crawley, Refugees and Gender,
above n. 12, pp. 40–2; RWLG, ‘GenderGuidelines’, above n. 21, para. 1.17; IAA, ‘AsylumGender
Guidelines’, above n. 11, para. 2.3.
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Economic, Social and Cultural Rights, 1966.34 To these must be added the Con-
vention on the Elimination of All Forms of Racial Discrimination, 1965,35 the
Convention on the Elimination of All Forms of Discrimination Against Women,
1979,36 and the Convention on the Rights of the Child, 1989.37

Fourdistinct typesofobligationhavebeen identified.First are those rights stated
in theUDHRandtranslated into immediatelybinding forminthe ICCPR,andfrom
whichnoderogationwhatsoever is permitted, even in times of compellingnational
emergency. These include: freedom from arbitrary deprivation of life; protection
against torture or cruel, inhumanor degradingpunishment or treatment; freedom
from slavery; the right to recognition as a person in law; and freedom of thought,
conscience, and religion.38

Second are those rights enunciated in the Universal Declaration and translated
into binding and enforceable form in the ICCPR, but fromwhich States may dero-
gate during a public emergency which threatens the life of the nation and the ex-
istence of which is officially proclaimed.39 These include: freedom from arbitrary
arrest or detention; equal protection of the law; fair criminal proceedings; personal
and family privacy and integrity; freedom of internal movement; the right to leave
and return; freedomof opinion, expression, assembly, and association; the right to
form and join trade unions; the ability to partake in government; access to public
employment without discrimination; and the right to vote.40

Third are those rights contained in the Universal Declaration and carried for-
ward into the ICESCR. In contrast to the ICCPR, the ICESCR does not impose
absolute and immediately binding standards of attainment, but rather requires
States to take steps to the maximum of their available resources progressively
to realize rights in a non-discriminatory way. Examples of this third category of
rights are the right to work, the right to food, clothing, housing, medical care, so-
cial security, and basic education; and protection of the family, particularly chil-
dren and mothers. While the standard of protection is less absolute than that

34 International Covenant on Economic, Social and Cultural Rights, UNGA Res. 220 A (XXI), 16
Dec. 1966, 993 UNTS 3 (hereinafter ‘ICESCR’). See generally, Hathaway, Law of Refugee Status,
above n. 30, pp. 108–12.

35 Convention on the Elimination of All Forms of Racial Discrimination, 1965, 660UNTS 195.
36 Above n. 5.
37 Convention on the Rights of the Child, 1989, UNGA Res. 44/25, 20 Dec. 1989. See also gener-

ally, J. C.Hathaway, ‘The Relationship BetweenHumanRights andRefugee Law:What Refugee
Law Judges Can Contribute’, in The Realities of RefugeeDetermination on the Eve of aNewMillennium:
The Role of the Judiciary (Proceedings of the 1998 Conference of the International Association of
Refugee Law Judges, Oct. 1998), pp. 80 and 85–90; Refugee Appeal No. 71427/99, above n. 10,
at para. 51.

38 Hathaway, Law of Refugee Status, above n. 30, p. 109; Crawley, Refugees and Gender, above n. 12,
p. 40; RWLG, ‘Gender Guidelines’, above n. 21, para. 1.20; IAA, ‘Asylum Gender Guidelines’,
above n. 11, para. 2A.4.

39 Hathaway, Law of Refugee Status, above n. 30, p. 109.
40 Ibid., pp. 109–10; Crawley, Refugees and Gender, above n. 12, p. 40; IAA, ‘Asylum Gender Guide-

lines’, above n. 11, para. 2A.4.



Gender-related persecution 329

which applies to the first two categories of rights, the State is in breach of its
basic obligationswhere it either ignores these interests, notwithstanding the fiscal
ability to respond, or where it excludes a minority of its population from their
enjoyment.41 Moreover, the deprivation of certain of the socio-economic rights,
such as the ability to earn a living or the entitlement to food, shelter, or health
care will, at a certain level, be tantamount to the deprivation of life or cruel, in-
human or degrading treatment, andwill unquestionably constitute persecution.42

Economic, social, and cultural rights have particular impact on standards of living
and are directly relevant in the context of refugee claims bywomen and children.43

It cannot be assumed that because these rights are third category rights they
are of any less significance in the refugee inquiry than first and second category
rights.
Fourth are the rights recognized in theUniversal Declaration but not codified in

either of the1966Covenants. These rights include the right toprivate property and
protection against unemployment.44

Whether the anticipated harm rises to the level of persecution depends not on a
rigidormechanical applicationof the categories of rights, but onanassessment of a
complexsetof factorswhich includenotonly thenatureof the right threatened,but
also the nature of the threat or restriction and the seriousness of the harm threat-
ened. Itmust alsobe remembered that all humanrights and fundamental freedoms
are universal, indivisible, interdependent, and interrelated.45

A. Persecution = serious harm+ the failure of State protection

Whether an individual faces a riskofpersecution requires identificationof
the seriousharm faced in the country of origin and an assessment of the State’s abil-
ity andwillingness to respond effectively to that risk.46 Persecution is the construct
of two separate but essential elements, namely risk of serious harm and failure of

41 Hathaway, Law of Refugee Status, above n. 30, pp. 110–11.
42 Ibid., p. 111. See further also the discussion by R. Higgins, Problems and Process: International Law

andHowWeUse It (Clarendon, Oxford, 1995), pp. 100–1.
43 H. J. Steiner and P. Alston, International Human Rights in Context: Law, Politics, Morals – Text and

Materials (2nd edn, Oxford University Press, 2000), p. 163.
44 Hathaway, Law of Refugee Status, above n. 30, p. 111; Crawley, Refugees and Gender, above n. 12,

p. 40.
45 ‘Vienna Declaration and Programme of Action adopted at the World Conference on Human

Rights’, UN doc. A/CONF.157/24, 25 June 1993, ch. 1, para. 5; and the ‘Platform for Action’
adopted at the 1995 Fourth World Conference on Women, above n. 8, ch. 1, para. 2. Reference
may also be made to the General Comments of the Human Rights Committee, the Committee
on Economic, Social and Cultural Rights, the Committee Against Torture, and the General Rec-
ommendations of the Committee on the Elimination of All Forms of Discrimination Against
Women and of the Committee on the Elimination of Racial Discrimination.

46 Hathaway, Law of Refugee Status, above n. 30, p. 125.
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protection. This can be expressed in the formula: persecution = serious harm +
the failure of State protection.47

B. Serious harm

Women often experience persecution differently from men.48 In partic-
ular, they may be persecuted through sexual violence or other gender-specific or
gender-related persecution.49 Such violence must be given a broad interpretation
andmay be defined as any act of gender-related violence that results in, or is likely
to result in, physical, sexual, or psychological harm or suffering towomen, includ-
ing threats of such acts, coercion, or arbitrary deprivation of liberty,whether occur-
ring in public or in private life.50 Violence against women is to be understood to
encompass, but not be limited to:51

1. physical, sexual, and psychological violence occurring in the family, in-
cluding battering, sexual abuse of female children in the household,
dowry-related violence,marital rape, female genitalmutilation and other
traditional practices harmful to women, non-spousal violence, and vio-
lence related to exploitation;

2. physical, sexual, and psychological violence occurring within the general
community, including rape, sexual abuse, sexual harassment, and intim-
idation at work, in educational institutions and elsewhere, trafficking in
women, and forced prostitution;52 and

47 RWLG, ‘Gender Guidelines’, above n. 21, para. 1.17, approved in Islam and Shah, above n. 10,
[1999] 2 AC 629 at, 653F; Horvath, above n. 33, [2001] 1 AC 489 at 515H; Refugee Appeal No.
71427/99, above n. 10, at para. 67; andMinister for Immigration andMulticultural Affairs v. Khawar,
High Court of Australia, above n. 10, at paras. 31 and 118. See also, Anker, ‘Refugee Status and
Violence AgainstWomen in the “Domestic” Sphere’, above n. 10, p. 391.

48 Executive Committee, ConclusionNo. 73 (XLIV) 1993, Refugee Protection and Sexual Violence,
paras. d and e.

49 Executive Committee, Conclusion No. 77 (XLVI) 1995, General, para. g; Executive Commit-
tee, Conclusion No. 79 (XLVII) 1996, General Conclusion on International Protection, para. o;
Executive Committee, Conclusion No. 81 (XLVIII) 1997, General Conclusion on International
Protection, para. t; Executive Committee, Conclusion No. 87 (L) 1999, General Conclusion on
International Protection, para. n.

50 UN General Assembly, ‘Declaration on the Elimination of Violence Against Women’, 20 Dec.
1993, UN doc. A/RES/48/104, 23 Feb. 1994, Art. 1. It is well established that persecution may
involve physical or mental ill-treatment. See e.g., R. v. Secretary of State for the Home Department,
ex parte Sasitharan, English High Court (Queen’s Bench Division), [1998] ImmAR 487 at 489–90
per Sedley J; Abdulaziz Faraj v. Secretary of State for the Home Department, English Court of Appeal,
[1999] INLR 451 at 456; Khawar v.Minister for Immigration andMulticultural Affairs, Federal Court
of Australia, (1999) 168 ALR 190, para. 37, upheld on appeal in Minister for Immigration and
Multicultural Affairs v. Khawar, above n. 10.

51 UNGA, ‘Declaration on the Elimination of Violence Against Women’, above n. 50, Art. 2;
UNHCR, 2000 Position Paper on Gender-Related Persecution, above n. 9, pp. 4–5.

52 For a definition of trafficking, see the Protocol to Prevent, Suppress and Punish Trafficking in
Persons, EspeciallyWomen andChildren, Supplementing theUNConventionAgainst Transna-
tional Organized Crime, Nov. 2000, UN doc. A/55/383, Art. 3.
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3. physical, sexual, and psychological violence perpetrated or condoned by
the State, wherever it occurs.

C. Discrimination

Differences in the treatmentofvariousgroupsdoexist toagreateror lesser
extent in many societies. Persons who receive less favourable treatment as a re-
sult of such differences are not necessarily victims of persecution. Discrimination
on its own is not enough to establish a case for refugee status. A distinction must
be drawn between a breach of human rights and persecution. Not every breach of
a refugee claimant’s human rights constitutes persecution.53 It is only in certain
circumstances that discrimination will amount to persecution. This would be so
if measures of discrimination lead to consequences of a substantially prejudicial
nature for the person concerned.54 Discrimination can, however, affect individu-
als to different degrees and it is necessary to recognize and give proper weight to
the impact of discriminatory measures on women. Various acts of discrimination,
in their cumulative effect, candenyhumandignity inkeyways and shouldproperly
be recognized as persecution for the purposes of the 1951 Convention.55

Discrimination againstwomen, asdefined in theConvention for theElimination
of Discrimination AgainstWomen,means:

any distinction, exclusion or restrictionmade on the basis of sex which has

the effect or purpose of impairing or nullifying the recognition, enjoyment or

exercise by women, irrespective of their marital status, on a basis of equality

ofmen andwomen, of human rights and fundamental freedoms in the

political, economic, social, cultural, civil or any other field.56

As the Committee on the Elimination of Discrimination Against Women has
noted:

Gender-based violence, which impairs or nullifies the enjoyment by women

of human rights and fundamental freedoms under general international law

or under human rights conventions, is discrimination within themeaning

of . . . the Convention [for the Elimination of Discrimination Against

Women].57

53 Hathaway, Law of Refugee Status, above n. 30, pp. 103–4.
54 UNHCR,Handbook on Procedures and Criteria for Determining Refugee Status (Geneva, 1979, re-edited

1992), at para. 54 (hereinafter ‘UNHCR, Handbook’); UNHCR, ‘Interpreting Article 1’, above n.
19, para. 17.

55 Refugee Appeal No. 71427/99, above n. 10, at para. 51.
56 ConventionontheEliminationofAllFormsofDiscriminationAgainstWomen,aboven.5,Art.1.
57 Committee on the Elimination of Discrimination Against Women, ‘Violence Against Women’,

General RecommendationNo. 19, 1992, para. 7, available on http://www.un.org/womenwatch/
daw/cedaw/recomm.htm. This Recommendation states that the definition of discrimination in
Art. 1 of the Convention on the Elimination of all Forms of Discrimination Against Women
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D. The failure of State protection

Whilepersecutionmaybedefinedas the sustainedor systemic violationof
basic human rights demonstrative of a failure of State protection, the refugee defi-
nition does not require that the State itself be the agent of harm. Persecution at the
hands of ‘private’ or non-State agents of persecution equally falls within the defi-
nition. The State’s inability to protect the individual from persecution constitutes
failure of local protection.58 There are four situations in which it can be said that
there is a failure of State protection:

1. persecution committed by the State concerned;
2. persecution condoned by the State concerned;
3. persecution tolerated by the State concerned; and
4. persecution not condoned or not tolerated by the State concerned but

nevertheless present because the State either refuses or is unable to offer
adequate protection.

State complicity in persecution is not a prerequisite to a valid refugee claim.59

E. The standard of State protection

The refugee inquiry is not an inquiry into blame.60 Rather the purpose of
refugee law is to identify those who have a well-founded fear of persecution for

includes gender-based violence, that is, violence that is directed against a woman because she
is a woman or that affects women disproportionately. It includes acts that inflict physical, men-
tal, or sexual harm or suffering, threats of such acts, coercion, and other deprivations of liberty.
Gender-based violence may breach specific provisions of the Convention, regardless of whether
those provisions expresslymention violence. SeeGeneral RecommendationNo. 19, para. 6. The
text of the Recommendation is reproduced in S. Joseph, J. Shultz, and M. Castan, The Inter-
national Covenant on Civil and Political Rights: Cases, Materials, and Commentary (Oxford University
Press, 2000), p. 564.

58 Ward, aboven.29, [1993]2 SCR689 at709 and716–17;UNHCR,2000PositionPaper onGender-
Related Persecution, above n. 9, p. 5; UNHCR, ‘Interpreting Article 1’, above n. 19, para. 19.

59 UNHCR,Handbook, above n. 54, para. 65; UNHCR, ‘AnOverview of Protection Issues inWestern
Europe: Legislative Trends and Positions Taken by UNHCR’, European Series, vol. 1, No. 3, Sept.
1995, pp. 27–30; Adan v. Secretary of State for theHomeDepartment, UKHouse of Lords, [1999] 1AC
293 at 306A; R. v. Secretary of State for the HomeDepartment, ex parte Adan, R. v. Secretary of State for the
Home Department, ex parte Aitseguer (conjoined appeals), House of Lords, [2001] 2WLR 143 at 147F,
156–7, and168; Islam and Shah, aboven.10;Horvath, aboven.33;Minister for ImmigrationandMul-
ticultural Affairs v. Khawar, High Court of Australia, above n. 10; W. Kälin, ‘Non-State Agents of
Persecution and the Inability of the State to Protect’,15Georgetown ImmigrationLaw Journal,2001,
p.415; andR.Marx, ‘TheNotionof PersecutionbyNon-StateAgents inGerman Jurisprudence’,
15Georgetown Immigration Law Journal, 2001, p. 447.

60 This is reflected in the wish expressed in the Preamble to the 1951 Convention that ‘all States,
recognizing the social and humanitarian nature of the problem of refugees, will do everything
within their power to prevent this problem from becoming a cause of tension between States’.
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a Convention reason. The level of protection provided by a State should be such
as to reduce the risk to a refugee claimant to the point where the fear of perse-
cution could be said to be no longer well-founded. Otherwise an individual who
holds a well-founded fear of being persecuted for one of the five reasons stated
in the 1951 Convention will be expelled or returned to the frontiers of territories
wherehis orher life or freedomwouldbe threatened inbreachof thenon-refoulement
obligation.61

Arefugee claimant isnot required to riskhis orher life seeking ineffectiveprotec-
tionofaState,merely todemonstrate that ineffectiveness.62Theproperapproachto
the question of State protection is to enquirewhether the protection available from
theStatewill reduce the riskof seriousharmtobelowthe level ofwell-foundedness.
The duty of the State is not, however, to eliminate all risk of harm,63 but before
it can be said that the refugee claimant can access State protection, that protec-
tionmust bemeaningful, accessible, effective, and available to all regardless of sex,
race, ethnicity, sexual orientation, disability, religion, class, age, occupation, or any
other aspect of identity. In some cases, theremay be protection in theory, but not in
actual practice.64

F. Cultural relativism

Suffering and abuse are not culturally authentic values and cannot be
justified in the name of cultural relativism.65 Whether the harm threatened is suf-
ficiently serious to be described as ‘persecution’must bemeasured against the core
human rights entitlements recognized by the international community. Breaches
of human rights cannot be ignored, discounted, or explained away on the basis of
culture, tradition, or religion.
TheDeclarationon theEliminationofViolenceAgainstWomen,1994, stipulates

that States ‘should not invoke any custom, tradition or religious consideration
to avoid their obligations with respect to [the] elimination [of violence against
women]’.66 The Convention on the Elimination of All Forms of Discrimination

61 1951 Convention, Art. 33(1).
62 Ward, above n. 29, [1993] 2 SCR 689 at 724; Refugee Appeal No. 71427/99, above n. 10, at paras.

62–7. ContrastHorvath, above n. 33.
63 Hathaway, Law of Refugee Status, above n. 30, p. 105.
64 RWLG, ‘Gender Guidelines’, above n. 21, para. 3.3; IAA, ‘Asylum Gender Guidelines’, above n.

11, para. 2B.3.
65 J. J. Shestack, ‘The Philosophical Foundations of Human Rights’, in Human Rights: Concept and

Standards (ed. J. Symonides, Ashgate, Aldershot, 2000), pp. 31 and 59.
66 Declaration on the Elimination of Violence Against Women, above n. 50, Art. 4. See

generally, ‘Preliminary Report Submitted by the Special Rapporteur on Violence Against
Women, its Causes and Consequences, Ms Radhika Coomaraswamy, in Accordance with
Commission on Human Rights Resolution 1994/45’, UN doc. E/CN.4/1995/42, 22 Nov.
1994, paras. 63–9, available at http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/
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Against Women requires States parties to take all appropriate measures ‘[t]o mod-
ify the social and cultural patterns of conduct of men and women, with a view
to achieving the elimination of prejudices and customary and all other practices
which are based on the idea of the inferiority or the superiority of either of the sexes
or on stereotyped roles for men andwomen’.67 TheHuman Rights Committee has
stated that States parties to the ICCPR should ensure that traditional, historical,
religious, or cultural attitudes are not to be used to justify violations of women’s
right to equality before the law and to equal enjoyment of all rights under the
Covenant.68

Implicit in these requirements is an obligation to protect women from practices
premised on assumptions of inferiority or traditional stereotypes. Practices such
as female genital mutilation,69 suttee,70 bride burnings, forced marriages, rape,
and domestic violence are not only a violation of liberty and security of the per-
son, they are clearly dangerous and degrading to women and an expression of the
inherently inferior standing which women hold in many societies.71 The right to
safety, dignity of life, and freedom from cruel, inhuman or degrading treatment or
punishment is not culturally derived, but stems from the commonhumanity of the
individual.72

G. Domestic violence

Physical and mental violence and ill-treatment within the family are a
widespread and often gender-specific form of harm. The fact that such treatment
occurs within the family context does not mean that it will not constitute ‘serious

75ccfd797b0712d08025670b005c9a7d?Opendocument, and ‘Report of the Special Rappor-
teur on Violence Against Women, its Causes and Consequences, Ms Radhika Coomaraswamy,
Submitted in Accordance with Commission on Human Rights Resolution 1995/85’, UN doc.
E/CN.4/1996/53, 6 Feb. 1996, paras. 100–15, available at http://www.unhchr.ch/Huridocda/
Huridoca.nsf/TestFrame/c41d8f479a2e9757802566d6004c72ab?Opendocument.

67 Convention on the Elimination of All Forms of Discrimination Against Women, above n. 5,
Art. 5(a).

68 Human Rights Committee, ‘Equality of Rights Between Men and Women’, General Comment
No. 28, 2000, para. 5.

69 See e.g., World Health Organization/UN Children’s Fund (UNICEF)/UN Fund for Population
Activities (UNFPA), ‘Joint Statement on Female Genital Mutilation’, 1997, which concluded
that female genital mutilation is an infringement on the physical and psychosexual integrity of
women and girls, is a form of violence against them, and is therefore universally unacceptable.

70 The former Hindu custom whereby a widow burnt herself to death on her husband’s funeral
pyre.

71 N. Valji and L. A. De LaHunt, ‘Gender Guidelines for AsylumDetermination’, National Consor-
tium on Refugee Affairs, 1999, p. 18 (South Africa); Aguirre-Cervantes v. INS, 242 F 3d 1169 (9th
Circuit), 2001.

72 Valji and De La Hunt, ‘Gender Guidelines for Asylum Determination’, above n. 71, p. 8;
R. Higgins, Problems and Process, above n. 42, pp. 96–7.
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harm’. Treatment which would constitute serious harm if it occurred outside the
familywill also constitute serious harm if it occurswithin the family. Aswith other
forms of harm, whether it constitutes persecution within themeaning of the 1951
Convention should be assessed on the basis of internationally recognized human
rights standards and on the issue of causation. This issue is addressed below in sec-
tion V, ‘Understanding themeaning of “for reason of”’.73

H. Gender-based discrimination enforced through law

Gender-based discrimination is often enforced through law as well as
through social practices.74 Awoman’s claimto refugee status cannotbebased solely
on the fact that she is subject to a national policy or law towhich she objects.75 The
claimant will need to establish that:

1. the policy or law is inherently persecutory; or

2. the policy or law is used as ameans of persecution for one of the

Convention reasons; or

3. the policy or law, although having legitimate goals, is administered

through persecutorymeans; or

4. the penalty for non-compliance with the policy or law is

disproportionately severe.76

I. War, civil war, and civil unrest

The role of women in the biological and social reproduction of group
identity places them in a position of particular vulnerability during war, civil war,
and civil unrest. This vulnerability and the political significance of gender during
periods of war and civil unrest must be specifically recognized.77 Women may be
direct participants as fighters or theymay perform supportive roles such as intelli-
gence gathering, providing food, and nursing the wounded. This may place them

73 IAA, ‘Asylum Gender Guidelines’, above n. 11, para. 2A.23; Crawley, Refugees and Gender, above
n. 12, p. 129; UNHCR, ‘Interpreting Article 1’, above n. 19, para. 31.

74 Crawley, Refugees andGender, above n. 12, p. 51.
75 UNHCR,Handbook, above n. 54, para. 65; UNHCR, 2000 Position Paper on Gender-Related Per-

secution, above n. 9, p. 4; UNHCR, ‘Interpreting Article 1’, above n. 19, para. 18; Immigration
and Refugee Board, ‘Women Refugee Claimants’, above n. 11, p. 11.

76 UNHCR,Handbook, above n. 54, paras. 57–60; UNHCR, 2000 Position Paper onGender-Related
Persecution, above n. 9, pp. 4–6; UNHCR, ‘Interpreting Article 1’, above n. 19, para. 18; Immi-
gration andRefugeeBoard, ‘WomenRefugeeClaimants’, aboven.11, p.11; Crawley,Refugees and
Gender, above n. 12, p. 51.

77 Ibid., p. 88.
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at risk of persecution for a Convention reason. Many women may be targeted for
persecution because of their race, nationality, clan membership, or association. In
addition, women may be targeted because, as women, they have a particular sym-
bolic status.78

Womenare particularly vulnerable to persecutionby sexual violence as aweapon
of war.79 As Crawley has noted:

[W]omen are specifically targeted for violence because of the symbolism of

gender roles. The violation of women’s bodies acts as a symbol of the

violation of the country (or equally a given political, ethnic or national group)

. . . During war, women’s bodies become highly symbolic and the physical

territory for a broader political struggle in which sexual violence including

rape is used as amilitary strategy to humiliate and demoralise an opponent;

women’s bodies become the battleground for ‘pay backs’, they symbolize the

dominance of one group over another . . . It is important to recognise that

sexual violence and rapemay be an actualweapon or a strategy of war itself,

rather than just an expression or consequence. In the context of armed

conflict or civil war, the rape of women is also about gaining control over

othermen and the group (national, ethnic, political) of which they are a

part.80

J. Internal protection

Refugee law was formulated to serve as a back-up to the protection one
expects from the State of which an individual is a national. It was meant to come
into play only in situations when that protection is unavailable.81 Where the risk
of persecution stems from actions of a State agent or non-State agent that can and
will be effectively suppressed by the national government, there is no need for this
surrogate international protection. As a result many countries take into account
whether the claimant can avail himorherself of a safe place in the country of origin.

78 Ibid., p. 89. 79 Ibid.
80 Ibid., pp. 89–90. Sexual violence is prohibited by common Article 3 to the Geneva Con-

ventions of 1949 and by the two Additional Protocols of 1977. The Rome Statute of the
International Criminal Court, Arts. 7 and 8, defines ‘crimes against humanity’ and ‘war
crimes’ as including rape, sexual slavery, enforced prostitution, forced pregnancy, enforced
sterilization, or any other form of sexual violence of comparable gravity. See also, Inter-
national Criminal Tribunal for Rwanda, Prosecutor v. Jean-Paul Akayesu, 2 Sept. 1998, Case
No. ICTR-96-4-T, available at http://www.ictr.org, which defines rape in international law
and holds that rape can constitute genocide and, more recently, the International Criminal
Tribunal for the former Yugoslavia, Prosecutor v. Kunarac, Kovac and Vukovic, 22 Feb. 2001, at
www.un.org/icty/foca/trialc2/judgement/index.htm.

81 Ward, above n. 29, [1993] 2 SCR 689 at 709;Horvath, above n. 33, [2001] 1 AC 489 at 495C, 501C,
and 517D; Minister for Immigration and Multicultural Affairs v. Khawar, High Court of Australia,
above n. 10, at paras. 20 and 113.



Gender-related persecution 337

This is sometimes called the internal protection, internal relocation, or internal
flight alternative.
The protection analysis requires an objective and forward-looking assessment

of the situation in the part or parts of the country proposed as alternative or safe
locations.82 Before refugee status can be denied on the grounds that the refugee
claimant has an internal protection alternative available allowing him or her to
relocate, itmust be possible to say that he or she can genuinely access domestic pro-
tection which is meaningful. Four minimum conditions must be satisfied. First,
the proposed site of internal protection must be safely and practicably accessible.
Secondly, the proposed site of internal protectionmust eliminate thewell-founded
fear of persecution, that is, the place in questionmust be one in which the refugee
claimant is not at risk of persecution for a Convention reason. Thirdly, in the pro-
posed site of internal protection the individual must not be exposed to a risk of
other forms of Convention or non-Convention-related serious harm, even if not
rising to the level of persecution. Fourthly, meaningful domestic protection im-
plies not just the absence of risk of harm, it requires also the provision of basic
norms of civil, political, and socio-economic rights.83

The first condition means that a woman cannot be required to put her or her
children’s personal safety at risk. It alsomeans that,where it is a requirement of the
society in the country of origin that she travel in the company of amale relative but
no such relative is available, the proposed site is not practicably accessible. Where
thewoman is responsible for the care of children, the proposed site of internal pro-
tectionmustbe safelyandpracticablyaccessibleby thegroup.Thesecondcondition
is largely self-explanatory.
It is the third and fourth conditionswhich have particular application to refugee

claimsbywomen. Inmanysocietieswomendonotenjoyequal rightsorequalaccess
to rights. It may be that women cannot access accommodation and other funda-
mental necessities or cannot do so unless accompanied by a husband or a male
relative. Inmanyflight situations thismaynotbepossible.Equally,womenontheir
own, particularly if accompanied by children, may suffer discrimination in all as-
pects of life due to custom, religion, or socially constructed roles. These features
can be exacerbated by the rupturing of the social fabric which often accompanies
armedconflict, civil unrest, orpersecution.Theabilityofwomentoaccess for them-
selves andtheir familiesbasic civil, political, andsocio-economic rights isof thefirst

82 UNHCR Position Paper, ‘Relocating Internally as a Reasonable Alternative to Seeking Asylum
(The So-Called “Internal Flight Alternative” or “Relocation Principle”)’, Feb. 1999, para. 13.

83 Hathaway, Law of Refugee Status, above n. 30, p. 134, approved and applied in Butler v. Attorney-
General, New Zealand Court of Appeal, [1999] NZAR 205 and Al-Amidi v. Minister for Immigra-
tion and Multicultural Affairs, Federal Court of Australia, (2000) 177 ALR 506; Refugee Appeal
No. 71684/99, NZ RSAA, [2000] INLR 165 at paras. 55–79; Canaj v. Secretary of State for the Home
Department, English Court of Appeal, [2001] INLR 342 at para. 31; ‘Michigan Guidelines on the
Internal Protection Alternative’, 21 Michigan Journal of International Law, April 1999, 131 and at
http://www.refugeecaselaw.org/refugee/guidelines.htm.
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importance. They must be able to provide the family with enough to eat, to main-
tain the household, to take care of the children and, inmany cases, to support their
spouse or partner. It must also be remembered that in some circumstances women
face particular problems as their difficulties can stem not only from their religion,
race, ethnicity, or otherminority status, but also because of their sex or gender. The
denial of refugee status on the basis that an internal protection alternative exists in
the country of origin cannot be premised on the implicit assumption that awoman
must tolerate the denial of her basic human rights.

IV. Understanding themeaning of ‘well-founded’

The requirement that the refugee claimant hold a ‘well-founded’ fear of
being persecuted if returned to the country of origin requires a forward-looking
assessment of the prospective risk of harm. That assessment must be made by the
decisionmaker at the date of the decision on the refugee claim.84

The requirement that the fear of being persecuted be well-founded requires an
objectiveassessmentof the riskofpersecution facedby theclaimant.85This require-
ment can present substantial difficulty where little is known of the true conditions
in the country of origin. As the UNHCRHandbook indicates:

[W]hile the burden of proof in principle lies on the refugee claimant, the duty

to ascertain and evaluate all the relevant facts is shared between the claimant

and the examiner. Indeed, in some cases, it may be for the examiner to use all

themeans at his disposal to produce the necessary evidence in support of the

application. Even such independent researchmay not, however, always be

successful and theremay also be statements that are not susceptible of proof.

In such cases, if the applicant’s account appears credible, he should, unless

there are good reasons to the contrary, be given the benefit of the doubt.

The requirement of evidence should thus not be too strictly applied in view

of the difficulty of proof inherent in the special situation in which an

applicant for refugee status finds himself.86

84 For a discussion of the French, German, and Swiss law, seeW. Kälin, ‘Well-Founded Fear of Per-
secution: A European Perspective’ inAsylumLawandPractice in Europe andNorthAmerica: ACompar-
ative Analysis (ed. J. Bhabha and G. Coll, 1st edn, Federal Publications, Washington DC, 1992),
p. 21. For a discussion of Canadian and US law, see B. Jackman, ‘Well-Founded Fear of Persecu-
tion andOther Standards ofDecision-Making:ANorthAmericanPerspective’, inAsylumLawand
Practice in Europe andNorth America: A Comparative Analysis (ed. J. Bhabha andG. Coll, 1st edn, Fed-
eral Publications, Washington DC, 1992), p. 37. For a more recent comparative study, see J.-Y.
Carlier, D. Vanheule, P. Galiano, and K. Hullmann (eds.),Who is a Refugee? A Comparative Case Law
Study (Kluwer, The Hague, 1997). For a summary of Australian and New Zealand case law, see
Re C., Appeal No. 70366/96, NZ RSAA, [1997] 4HKC 236 at 264.

85 UNHCR,Handbook, above n. 54, para. 38.
86 UNHCR,Handbook, above n. 54, paras. 196–7.
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Women in particular may face difficulty in establishing their claim to refugee
status. Many may come from countries where they have been denied meaningful
or even any education andmay be illiterate. Manymay come from countries where
they have been deniedmeaningful participation in life andmay be inarticulate. In
some countries, women live in seclusion. Little may be known about them or their
status and treatment, both in their society at large and in the home. Most impor-
tantly, theremay be little information as to their ability to accessmeaningful State
protection. The shared responsibility of the decisionmaker to ascertain all the rele-
vant facts in cases of this kindmust be givenmeaningful effect, asmust the benefit
of the doubt principle.

V. Understanding themeaning of ‘for reasons of’

In amove to establish howbest to conceive the causal linkage or nexus be-
tween theConventiongroundand the riskofbeingpersecuted, a colloquiumelabo-
rated in2001 the ‘MichiganGuidelinesonNexus toaConventionGround’.87 These
state as follows:

1. . . . The risk faced by the applicantmust be causally linked to at least one

of the five grounds enumerated in the Convention – race, religion,

nationality, membership of a particular social group, or political opinion.

2. Inmany states, the requisite causal linkage is explicitly addressed . . .

[while] in other states causation is not treated as a free-standing definitional

requirement, but rather is subsumedwithin the analysis of other Convention

requirements . . .

3. It is not the duty of the applicant accurately to identify the reason

that he or she has a well-founded fear of being persecuted. The state

assessing the claim to refugee statusmust decide which, if any, Convention

ground is relevant to the applicant’s well-founded fear of being

persecuted.

4. The risk of being persecutedmay sometimes arise only when two or

more Convention grounds combine in the same person, in which case the

combination of such grounds defines the causal connection to the

well-founded fear of being persecuted.

5. An individual shall not be expected to deny his or her protected identity

or beliefs in order to avoid coming to the attention of the State or

non-governmental agent of persecution.

87 ‘Michigan Guidelines on Nexus to a Convention Ground’, 25 March 2001, 23 Michigan Journal
of International Law, 2002, p. 210; also available at http://www.refugeecaselaw.org/refugee/
guidelines2001.htm.
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Nature of the required causal link

6. The causal connection required is between a Convention ground and the

applicant’s well-founded fear of ‘being persecuted’ . . . The focus [is] on the

applicant’s predicament . . .

7. Because it is the applicant’s predicament whichmust be causally linked

to a Convention ground, the fact that his or her subjective fear is based on a

Convention ground is insufficient to justify recognition of refugee status.

8. The causal link between the applicant’s predicament and a Convention

groundwill be revealed by evidence of the reasons which led either to the

infliction or threat of a relevant harm orwhich cause the applicant’s country

of origin to withhold effective protection in the face of a privately inflicted

risk . . .88

As stated by the New Zealand Refugee Appeals Authority:

Accepting as we do that Persecution = Serious Harm+ The Failure of State

Protection, the nexus between the Convention reason and the persecution

can be provided either by the serious harm limb or by the failure of the state

protection limb. Thismeans that if a refugee claimant is at real risk of serious

harm at the hands of a non-state agent (e.g. husband, partner or other

non-state agent) for reasons unrelated to any of the Convention grounds, but

the failure of state protection is for reason of a Convention ground, the nexus

requirement is satisfied. Conversely, if the risk of harm by the non-state agent

is Convention related, but the failure of state protection is not, the nexus

requirement is still satisfied. In either case the persecution is for reason of the

admitted Convention reason. This is because ‘persecution’ is a construct of

two separate but essential elements, namely risk of serious harm and failure

of protection. Logically, if either of the two constitutive elements is ‘for

reason of’ a Convention ground, the summative construct is itself for reason

of a Convention ground. 89

TheMichigan Guidelines continue:

8. . . . Attribution of the Convention ground to the applicant by the state or

non-governmental agent of persecution is sufficient to establish the required

causal connection.

9. A causal linkmay be established whether or not there is evidence of

particularized enmity, malignity or animus on the part of the person or group

88 Ibid., paras. 1–8 (emphasis added).
89 Refugee Appeal No. 71427/99, above n. 10, at para. 112 (emphasis added). This passage was

adopted and applied byKirby J inMinister for Immigration andMulticultural Affairs v.Khawar, High
Court ofAustralia, aboven.10, at para.120 and see also,GleesonCJ atparas.29–31 andMcHugh
andGunmow JJ at paras.79–80. See also, Islam and Shah, above n.10, at646C–D,648C,653E–G,
and 654D.
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responsible for the infliction or threat of a relevant harm, or on the part of a

State which withholds its protection from persons at risk of relevant privately

inflicted harm.

10. The causal linkmay also be established in the absence of any evidence of

intention to harm or to withhold protection, so long as it is established that

the Convention ground contributes to the applicant’s exposure to the risk of

being persecuted.

Standard of causation

11. Standards of causation developed in other branches of international or

domestic law ought not to be assumed to have relevance to the recognition of

refugee status. Because refugee status determination is both

protection-oriented and forward-looking, it is unlikely that pertinent

guidance can be gleaned from standards of causation shaped by

considerations relevant to the assessment of civil or criminal liability, or

which are directed solely to the analysis of past events.

12. The standard of causationmust also take account of the practical

realities of refugee status determination, in particular the complex

combinations of circumstances whichmay give rise to the risk of being

persecuted, the prevalence of evidentiary gaps, and the difficulty of eliciting

evidence across linguistic and cultural divides.

13. In view of the unique objects and purposes of refugee status

determination, and taking account of the practical challenges of refugee

status determination, the Convention ground need not be shown to be the

sole, or even the dominant, cause of the risk of being persecuted. It need only

be a contributing factor to the risk of being persecuted. If, however, the

Convention ground is remote to the point of irrelevance, refugee status need

not be recognized.

Evidence of causation

14. The requisite causal connection between the risk of being persecuted

and a Convention groundmay be established by either direct or

circumstantial evidence.

15. A fear of being persecuted is for reasons of a Convention ground

whether it is experienced as an individual, or as part of a group. Thus,

evidence that persons who share the applicant’s race, religion, nationality,

membership of a particular social group, or political opinion aremore at risk

of being persecuted than others in the home country is a sufficient form of

circumstantial evidence that a Convention ground is a contributing factor to

the risk of being persecuted.

16. There is, however, no requirement that an applicant for asylumbemore

at risk than other persons or groups in his or her country of origin. The

relevant question is instead whether the Convention ground is causally

connected to the applicant’s predicament, irrespective of whether other
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individuals or groups also face a well-founded fear of being persecuted for the

same or a different Convention ground.

17. No special rule governs application of the causal nexus standard in the

case of refugees who come from a country in which there is a risk of war or

other large-scale violence or oppression. Applicants who come from such a

country are not automatically Convention refugees. They are nonetheless

entitled to be recognized as refugees if their race, religion, nationality,

membership of a particular social group or political opinion is a contributing

factor to their well-founded fear of being persecuted in such circumstances.

For example, persons in flight fromwarmay be Convention refugees where

either the reason for the war or the way in which the war is conducted

demonstrates a causal link between a Convention ground and the risk of

being persecuted.90

VI. The five Convention grounds

Gender is a relevant and at times highly significant factor and character-
istic which must be taken into account when deciding whether the well-founded
fear of being persecuted is for a Convention reason.Gendermust inform the assess-
ment of race, religion, nationality, membership of a particular social group, or po-
litical opinion. ‘Religion’ and ‘political opinion’ in particular need to be properly
interpreted to include women’s experiences. In some cases, ‘women’ (or some sub-
category thereof) may qualify as a ‘particular social group’.91

TheUK Immigration Appellate Authority has noted:

Womenmay face persecution because of a Refugee Convention groundwhich

is attributed or imputed to them. Inmany societies a woman’s political views,

race, nationality, religion and social affiliations are often seen as alignedwith

relatives or associates or with those of her community. It is therefore

important to consider whether a woman is persecuted because of a

Convention groundwhich has been attributed or imputed to her.92

A. Race

On this Convention ground, the UK Refugee Women’s Legal Group has
noted:

90 ‘TheMichigan Guidelines onNexus to a Convention Ground’, above n. 87, paras. 8–17.
91 RWLG, ‘Gender Guidelines’, above n. 21, para. 4.1; Islam and Shah, above n. 10; Refugee Appeal

No. 71427/99, above n. 10; andMinister for Immigration and Multicultural Affairs v. Khawar, High
Court of Australia, above n. 10.

92 IAA, ‘Asylum Gender Guidelines’, above n. 11, para. 3.3; Spijkerboer,Women and Refugee Status,
above n. 26, pp. 47–53.
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Whilst actual or attributed racial identity is not specific to women, it may

operate in tandemwith gender to explain why a woman fears persecution.

For example, whilst the destruction of ethnic identity and/or prosperity of a

racial groupmay be through killing, maiming or incarceratingmen, women

may be viewed as propagating ethnic identity through their reproductive

role, andmay be persecuted through, for example, sexual violence or control

of reproduction.93

B. Religion

A woman may face harm for her adherence to, or rejection of, a religious
belief or practice or for her decision to adhere to a religious belief or practice in a
manner different to that prescribed.94

Religion includes but is not limited to:

(a) freedom to hold a belief system of one’s choice or not to hold a particular

belief system;

(b) freedom to practise a religion of one’s choice or not to practice a

prescribed religion; and

(c) freedom to practise a religion in themanner of one’s choice.95

To cite the UK Immigration Appellate Authority’s ‘AsylumGender Guidelines’:

Where the religion assigns particular roles or behavioural codes to women, a

womanwho refuses or fails to fulfil her assigned role or abide by the codes

may have a well-founded fear of persecution on the ground of religion.

Failure to abide by the behavioural codes set out for womenmay be

perceived as evidence that a woman holds unacceptable religious opinions

regardless of what she actually believes about religion.96

There is often overlap between religious and political persecution. The political
nature of oppression of women in the context of religious laws and ritualization

93 RWLG, ‘Gender Guidelines’, above n. 21, para. 4.6. See also, UNHCR, 2000 Position Paper on
Gender-Related Persecution, above n. 9, p. 7; IAA, ‘Asylum Gender Guidelines’, above n. 11,
para. 3.6. The Convention on the Elimination of All Forms of Racial Discrimination, above n.
35, Art. 1, gives a broad definition to the term ‘racial discrimination’. It means ‘any distinction,
exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin’.
The broad interpretation given to race and national or ethnic origins is confirmed by King-Ansell
v. Police, New Zealand Court of Appeal, [1979] 2NZLR 531; andMandla v. Dowell Lee, UK House
of Lords, [1983] 2AC 548; UNHCR, ‘Interpreting Article 1’, above n. 19, para. 26.

94 RWLG, ‘Gender Guidelines’, above n. 21, para. 4.9; IAA, ‘Asylum Gender Guidelines’, above n.
11, para. 3.11.

95 RWLG, ‘Gender Guidelines’, above n. 21, para. 4.9; IAA, ‘Asylum Gender Guidelines’, above n.
11, para. 3.12. See e.g.,Matter of S.A., InterimDecisionNo. 3433 (BIA) 2000, p. 11–12.

96 IAA, ‘AsylumGender Guidelines’, above n. 11, paras. 3.13 and 3.14.
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mustbe recognized.Where religious tenets require certainkindsofbehaviour from
awoman, contrarybehaviourmaybeperceivedasevidenceof anunacceptablepolit-
ical opinion regardless of what a woman herself actually believes.97 As the Refugee
Women’s LegalGrouphas also noted: ‘Awoman’s religious identitymay be aligned
with that of other members of her family or community. Imputed or attributed
religious identitymay therefore be important.’98

C. Nationality

Nationality should be understood not simply as citizenship but, in its
broadest sense, to include membership of an ethnic or linguistic group and may
overlap with the terms ‘race’, ‘religion’, and ‘political opinion’.99

D. Membership of a particular social group

Underlying the 1951 Convention is the principle that serious harm can-
not be inflicted for reasons of personal status.100 The Preamble to the Convention
refers explicitly to the principle of non-discrimination enshrined in the Universal
Declaration, Article 2 of which states:

Everyone is entitled to all the rights and freedoms set forth in this

Declaration, without distinction of any kind, such as race, colour, sex,

language, religion, political or other opinion, national or social origin,

property, birth or other status . . . (emphasis added)

Article 26 of the ICCPR is in similar terms and requires that

. . . the law shall prohibit any discrimination and guarantee to all persons

equal and effective protection against discrimination on any ground such as

race, colour, sex, language, religion, political or other opinion, national or

social origin, property, birth or other status. (emphasis added)101

97 UNHCR, 2000 Position Paper on Gender-Related Persecution, above n. 9, p. 7; RWLG, ‘Gen-
der Guidelines’, above n. 21, para. 4.10; IAA, ‘Asylum Gender Guidelines’, above n. 11,
para. 3.15; Refugee Appeal No. 2039-93 Re M.N., NZ RSAA, 12 Feb. 1996, p. 41, available at
http://www.refugee.org.nz/rsaa/text/docs/2039-93.htm; Refugee Appeal No. 71427/99, above
n. 10, at paras. 86–7.

98 RWLG, ‘GenderGuidelines’, aboven.21, para.4.11. See also, IAA, ‘AsylumGenderGuidelines’,
above n. 11, para. 3.16.

99 RWLG, ‘Gender Guidelines’, above n. 21, para. 4.7; IAA, ‘Asylum Gender Guidelines’, above
n. 11, para. 3.8. See also, above n. 93.

100 D. J. Steinbock, ‘The Refugee Definition as Law: Issues of Interpretation’ in Refugee Rights and
Realities: Evolving International Concepts and Regimes (ed. F. Nicholson and P. Twomey, Cambridge
University Press, 1999), p. 13, at pp. 20–3. At p. 20, the author states that the aims of the
refugee definition concern the two great paradigms of the post-war period: the rights of non-
discrimination and of free expression. They thereby serve to safeguard two essential attributes
of the human personality.

101 Art. 26 is quoted in full above at n. 20.
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Neither of these instruments attempts to list comprehensively the characteristics
uponwhich discriminationmight be based. Rather, they recognize that an exhaus-
tive definition is impossible.
Likewise the social group ground in the 1951 Convention is an open-ended cat-

egory which does not admit of a finite list of applications. There is nevertheless an
inherent limitation involved in thewords ‘particular social group’.Membership of
a particular social group is one of only five categories. It is not an all-encompassing
category. Not every association bound by a common thread is included.102 In ad-
dition, in common law jurisdictions at least, there can only be a particular social
group if the group exists independently of, and is not defined by, the persecution.
Nevertheless,while persecutory conduct cannotdefine the social group, the actions
of the persecutorsmay serve to identify or even cause the creation of a particular so-
cial group in society.103

Cohesiveness is not a requirement for the existence of a particular social group.
While this may be helpful in proving the existence of a social group, the meaning
of ‘particular social group’ should not be limited by requiring cohesiveness.104

The other four Convention grounds (race, religion, nationality, and political
opinion) describe a characteristic or status which is either beyond the power of an
individual to change, or so fundamental to individual identity or conscience that
it ought not be required to be changed. Applying this core concept of protection
against the infliction of harmon the basis of difference in personal status or charac-
teristics, three possible categories of ‘particular social group’ have been identified:

(a) groups defined by an innate or unchangeable characteristic;

(b) groups whosemembers voluntarily associate for reasons so fundamental

to their human dignity that they should not be forced to forsake the

association; and

(c) groups associated by a former voluntary status, unalterable due to its

historical permanence.105

The first category would embrace individuals fearing persecution on such bases
as sex, linguistic background, and sexual orientation, while the second would en-
compass, for example, human rights activists. Excluded are groups defined by a

102 For amore detailed investigation of the Convention ground ‘membership of a social group’ see
the paper by T. A. Aleinikoff in Part 4.1 of this book; Ward, above n. 29, [1993] 2 SCR 689 at
728–32;ApplicantA., above n.19, at (1997)190CLR225 at242 and260; Islam and Shah, above n.
10, at [1999] 2 AC 629 at 643B–C, 656D, and 658H; UNHCR, 2000 Position Paper on Gender-
Related Persecution, above n. 9, p. 7.

103 Ward, above n. 29, [1993] 2 SCR 689 at 729; Applicant A., above n. 19, (1997) 190CLR 225 at 242,
263–4, and 285–6; Islam and Shah, above n. 10, [1999] 2AC 629 at 639G–H, 645E, 656G, 658H,
and 662B. See also, UNHCR, ‘2000 Position Paper onGender-Related Persecution’, above n. 9,
p. 7.

104 Ward, above n. 29, [1993] 2 SCR 689 at 739; Islam and Shah, above n. 10, [1999] 2 AC 629 at
642A–643G, 651G, 657F, 658H, and 661D; UNHCR, 2000 Position Paper on Gender-Related
Persecution, above n. 9, p. 8.

105 Ward, above n. 29, [1993] 2 SCR 689 at 739; Hathaway, Law of Refugee Status, above n. 30, p. 161.
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characteristic which is changeable or from which dissociation is possible, so long
as neither option requires renunciation of basic human rights.
Sex-based groups are clear examples of social groups defined by an innate

and immutable characteristic. Thus, while sex is not a separately enumerated
ground in the Convention, it is properly within the ambit of the social group
category.106

Womenwho behave in amanner at oddswith prevailing social or culturalmores
can also constitute a particular social group.107 The group ties derive from shared
attitudes and value systems intrinsic to the nature of the persons concerned which
go to their identity or status. In this context, external factors beyond thegroup’s in-
ternally unifying characteristics are also relevant in associating persons as a social
group. For example, while discrimination alone does not create the particular so-
cial group, it may help to give it more definition, by setting persons aside from the
broader tolerated segments of society. This approachwould recognize the proposi-
tion that womenwho choose to live outside the framework of accepted social codes
and who are at risk of severe punishment because of their choice fall within the
Convention.108 In this regard, more than one Convention reason may be relevant,
including not only social group membership but also actual or imputed political
opinion or religion.109

Family or kin associations may define a particular social group. There are cases
wherewomenarepersecutedsolelybecauseof their familyorkinshiprelationships.
For example, a woman may be persecuted as a means of demoralizing or punish-
ingmembers of her family or community, or in order to pressure her into revealing
information.110

E. Political opinion

The1951Conventiondefinition refers to ‘political opinion’ rather than to
‘political activity’. There is no requirement that a claimant have acted upon his or
her beliefs prior to departure fromhis or her country in order to qualify for refugee
status.111 Political opinion should be understood in the broad sense, to incorporate
anyopiniononanymatter inwhich themachineryof State, government, andpolicy

106 Hathaway, Law of Refugee Status, above n. 30, p. 162; Islam and Shah, above n. 10, [1999] 2AC 629
at 644D and 652C; Refugee Appeal No. 71427/99, above n. 10, at para. 106; UNHCR, 2000 Po-
sitionPaper onGender-RelatedPersecution, aboven.9, p.8; ExecutiveCommittee, Conclusion
No. 39 (XXXVI) 1985, RefugeeWomen and International Protection, para. k; Crawley, Refugees
andGender, above n. 12, p. 70.

107 Islam and Shah, above n. 10.
108 Refugee AppealNo. 2039/93ReM.N., 12Feb. 1996; Refugee AppealNo. 71427/99, above n. 10.
109 Ibid. 110 RWLG, ‘Gender Guidelines’, above n. 21, para. 4.26.
111 Hathaway, Law of Refugee Status, above n. 30, p. 149.
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may be engaged.112 This may include opinion as to gender roles. Political opinion
as a basis for a well-founded fear of persecution has been defined quite simply as
persecution of persons on the ground that they are alleged or known to hold opin-
ions contrary to, or critical of, thepolicies of thegovernmentor rulingparty.113 This
broad construction must also be applied where the agent of persecution is not the
State, but a non-State agent of persecution or private actor.
As stated in paragraph 80 of the UNHCR Handbook: ‘Holding political opinions

different from those of the agent of persecution is not in itself a ground for claim-
ing refugee status, and an applicant must show that he or she has a well-founded
fear of being persecuted for reason of holding such opinions.’ As the refugee def-
inition requires a forward-looking assessment of a risk of harm anticipated in the
future,however, anapplicant claiming fearofpersecutionbecauseofpolitical opin-
ionneednot show that the agent of persecution in the country of originknewof the
opinions before the applicant left the country. He or she may have concealed any
political opinion and never have suffered any discrimination or persecution. The
mere fact, however, of refusing to avail him or herself of the protection of the gov-
ernment, or a refusal to return may disclose the applicant’s true state of mind and
give rise to a risk of persecution. ‘In such circumstances’, as stated in paragraph 83
of theHandbook, ‘the test of well-founded fear would be based on an assessment of
the consequences that anapplicanthavingcertainpoliticaldispositionswouldhave
to face if he [or she] returned’.114

In some societies, overt demonstration of political opinion by women may not
be possible as women are not allowed formally to participate in political life. Fur-
thermore, the fact that awomanmay challenge particular social conventions about
themanner in which women should behavemay be considered political by the au-
thorities and may attract persecutory treatment on that basis.115 In some case law,
private sphere activities are seen as inherently non-political, but there is no such
thing as an inherently political or inherently non-political activity.Whether or not
activities are political depends on their context; whether or not they can give rise to
legitimate claims to refugee status depends on the reaction of the agent of persecu-
tion and/or of the authorities in the country of origin of the claimant.116 What is a

112 G. S. Goodwin-Gill, The Refugee in International Law (2nd edn, Clarendon Press, Oxford, 1996)
p. 49, approved inWard, above n. 29, [1993] 2 SCR 689 at 746. See also, Hathaway, Law of Refugee
Status, above n. 30, p. 154: ‘Essentially any action which is perceived to be a challenge to gov-
ernmental authority is therefore appropriately considered to be the expression of a political
opinion.’

113 A. Grahl-Madsen, The Status of Refugees in International Law, (A. W. Sijthoff, Leyden, 1966), vol. I,
p. 220, approved inWard, above n. 29, [1993] 2 SCR 689 at 746.

114 UNHCR,Handbook, above n. 54, para. 83.
115 Department of Immigration and Multicultural Affairs, Guidelines on Gender Issues for Decision-

Makers, July1996 (Australia),para.4.25, reproduced in International JournalofRefugeeLaw, special
issue, 1997, pp. 195 and 210.

116 Spijkerboer,Women and Refugee Status, above n. 26, p. 58.
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political opinion is not a matter of definition but depends entirely on the context
of the case.117

‘Private’ issues commonly associated with women are not inherently less politi-
cal than those taking place in the ‘public’ sphere. Conflicts concerning the demar-
cation of privacy (for example, freedom to choose to wear the veil or not, to have an
education or undertake certain work, to be sexually active or not, to choose one’s
partner, to be free from male domination and violence, to exercise reproductive
rights, or to reject female genital mutilation) can be viewed as conflicts of a polit-
ical nature.118

Where the refugee claimant isnotdirectly involved inpolitical activity in the con-
ventional sense, a claim for refugee status requires that political opinion be prop-
erly understood to include an opinion regarding the treatment or status of women
within the claimant’s country, culture, or social, religious, or ethnic group.119 As
the RefugeeWomen’s Legal Group has noted:

Awomanwho opposes institutionalised discrimination against women or

expresses views of independence from the social or cultural norms of society

may sustain or fear harm because of her actual political opinion or a political

opinion that has been or will be imputed to her. She is perceived within the

established political/social structure as expressing politically antagonistic

views through her actions or failure to act. If a woman resists gendered

oppression, her resistance is political.

Where a woman does not directly or intentionally challenge

institutionalised norms or behaviour shemay nonetheless be imputed (i.e.

attributed) with a political opinion. This can be seen, for example, in the

characterisation of a rapedwoman as adulterous, in the social ostracism of an

unmarried, separated, divorced, widowed or lesbian woman, and in the

politicisation of (unintentional) violations of dress codes.120

117 Spijkerboer,Women and Refugee Status, above n. 26, p. 58:

Private talk in itself can be subversive, and therefore a political act, as in Orwell’s 1984.
In the context of refugee law, cooking will normally be a private act, and therefore
irrelevant. Thismay change, however, if the food is given to a political opponent of the
authorities, or if the cooking is done communally by relatives of ‘disappeared’ persons.
There is political talk and private talk – as we know. But there is also private cooking
and political cooking.
Therefore, an analysis of refugee law that uses the public/private distinction has to be

on its guard. Public and private are not aspects of acts. They are aspects of analyses, be it
by the authorities of the country of origin of an applicant (whomay find cooking
political), be it by an asylum adjudicator (whomay find cooking inherently private).

118 Spijkerboer, Women and Refugee Status, above n. 26, p. 46; RWLG, ‘Gender Guidelines’, above
n. 21, para. 4.16.

119 Crawley, Refugees andGender, above n. 12, p. 69.
120 RWLG, ‘Gender Guidelines’, above n. 21, paras. 4.17–4.18. See also, IAA, ‘Asylum Gender

Guidelines’, above n. 11, paras. 3.25–3.26.
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Women’s opinions on social and economic issues and their activities in these
spheres may be interpreted by the authorities in the country of origin as political
opinions. Social and economic rightsmay be violated for political reasons.

VII. Procedural issues

Protection of refugee women not only requires a gender-sensitive inter-
pretation of the refugee definition, but also a gender-sensitive refugee determina-
tion procedure.121 Procedures for refugee determination are critical and must be
made responsive to the experiences of women refugee claimants.122 Decisionmak-
ersmust be aware of, and respond to, the procedural and evidential difficulties that
women face.
Among the more significant issues identified by the Refugee Women’s Legal

Group is the fact that:

somewomen asylum seekers arrive alone. Others arrive as part of a family

unit and are sometimes not interviewed about their experiences evenwhen it

is possible that they, rather than, or as well as, their male relatives, face a risk

of being persecuted.Male relatives or associatesmay not raise relevant issues

because they are unaware of the details, or their importance, or are ashamed

to report them.

It is important not to assume that a woman’s status is derivative; a woman’s

claim to refugee statusmay in some cases be as strong as, or stronger than,

that of hermale relative or associate.123

It has also been noted that as a matter of routine, women should be given the op-
portunity to submit an independent refugee application.124 Indeed, the Refugee
Women’s Legal Group has pointed out: ‘Women face particular difficulties in

121 UNHCR, 2000 Position Paper on Gender-Related Persecution, above n. 9, p. 8; UNHCR,
‘Guidelines on the Protection of Refugee Women’, July 1991, paras. 57–76 and in particular
the gender-sensitive techniques for interviewing women refugees (para. 72) and country con-
ditions affectingwomen (para. 73); UNHCR, ‘Sexual Violence Against Refugees: Guidelines on
Prevention and Response’, 1995, para. 4.3; Spijkerboer,Women and Refugee Status, above n. 26,
ch. 6; Crawley,Refugees andGender, above n. 12, ch. 10; RWLG, ‘GenderGuidelines’, above n. 21,
section 5; Immigration and Refugee Board, ‘Women Refugee Claimants’, above n. 11, section
D; Department of Immigration and Multicultural Affairs (Australia), ‘Guidelines on Gender
Issues for Decision-Makers’, July 1996, section 3; IAA, ‘Asylum Gender Guidelines’, above
n. 11, section 5; G. Hinshelwood, ‘Interviewing Female Asylum Seekers’, International Journal
of Refugee Law, special issue, 1997, p. 159;W.Kälin, ‘Gender-Related Persecution’, in Switzerland
and the International Protection of Refugees (ed. V. Chetail and V. Gowlland-Debbas, Kluwer, The
Hague, 2002), p. 111.

122 ExecutiveCommittee,ConclusionNo.73 (XLIV)1993, RefugeeProtectionandSexualViolence,
para. g.

123 RWLG, ‘Gender Guidelines’, above n. 21, paras. 5.2–5.3.
124 Spijkerboer,Women and Refugee Status, above n. 26, para. 6.2.
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making their case to the authorities, especially when they have had experiences
that are difficult and/or painful to describe. The interview should be non-confront-
ational and exploratory.’125 As a result, it is important that women should not be
interviewed in the presence of male relatives, unless they specifically otherwise
request.126 For their part, ‘interviewers and decision makers should familiarise
themselveswith the role, status and treatmentofwomen in the country fromwhich
a woman has fled’.127 It is therefore necessary to train all those involved in the
refugee determination process so that they are sensitive to gender issues. In par-
ticular, women refugee applicants should have access to a woman interviewer and
interpreter who have received appropriate training.128

VIII. Conclusion

In conclusion, developments in international human rights law and in-
ternational humanitarian law, including international jurisprudence, as well as
substantial advancements in State practice, in case law, and in academic writing,
have seen progress towards a gender-sensitive interpretation of the provisions of
the 1951 Convention in many jurisdictions. State practice, while variable, demon-
strates a convergence of understanding that the refugee definition, properly inter-
preted, can encompass gender-related claims. It has also strengthened the ability
of women claimants in particular to access gender-sensitive asylum procedures,
and to have their claims interpreted beyond the narrow confines of a framework of
male experiences. The text, object, and purpose of the 1951Convention, including
the principle of non-discrimination, require a gender-inclusive and gender-
sensitive interpretation, without which gender biases can be reinforced. In this re-
spect, there is no need to add a sixth ground to those already enumerated in the
1951 Convention itself.

125 RWLG, ‘Gender Guidelines’, above n. 21, para. 5.8.
126 Spijkerboer,WomenandRefugee Status, above n. 26, para. 6.2; RWLG, ‘GenderGuidelines’, above

n. 21, paras. 5.10–5.16.
127 RWLG, ‘Gender Guidelines’, above n. 21, para. 5.43. See also, Spijkerboer, Women and Refugee

Status, above n. 26, para. 6.4.
128 Spijkerboer,WomenandRefugee Status, above n. 26, para. 6.3; RWLG, ‘GenderGuidelines’, above

n. 21, para. 5.21.



5.2 Summary Conclusions: gender-related persecution

Expert roundtable organized by the United Nations High Commissioner for
Refugees and the International Institute of Humanitarian Law, San Remo,
Italy, 6–8 September 2001

The San Remo expert roundtable addressed the question of gender-
related persecution and the 1951 Convention Relating to the Status of Refugees,
basing the discussion on a background paper by Rodger Haines QC, Refugee Sta-
tus Appeals Authority of New Zealand, entitled ‘Gender-Related Persecution’. In
addition, roundtable participants were provided with written contributions from
Justice Catherine Branson, Federal Court of Australia, Deborah Anker, Harvard
Law School, Karen Musalo and Stephen M. Knight, Hastings College of Law,
University of California, and theWorldOrganizationAgainst Torture. Participants
included thirty-three experts from twenty-three countries, drawn from govern-
ments, NGOs, academia, the judiciary, and the legal profession. Deborah Anker,
fromHarvard Law School, moderated the discussion.
The following summary conclusions do not represent the individual views of

each participant or necessarily of UNHCR, but reflect broadly the understandings
emerging from the discussion.
The Convention is, inter alia, founded on the principle that human beings shall

enjoy fundamental rights and freedoms without discrimination. Because men,
women, and children can experience persecution in different ways, Article 1A(2)
demands an inquiry into the specific characteristics and circumstances of the indi-
vidual claimant. Accordingly, the below understandings follow:

1. The refugee definition, properly interpreted, can encompass gender-
related claims. The text, object, and purpose of the Refugee Convention
require a gender-inclusive and gender-sensitive interpretation. As such,
there would be no need to add an additional ground to the Convention
definition.

2. Gender refers to the social construction of power relations between
women andmen and the implications of these relations for women’s and
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men’s identity, status, roles, and responsibilities. Sex is biologically deter-
mined.

3. Even though gender is not specifically referenced to in the refugee defini-
tion, it is clear – and thus accepted – that it can influence, or dictate, the
type of persecution or harm suffered and the reasons for this treatment.

4. Ensuring that a gender-sensitive interpretation is given to each of the
Convention grounds can prove very important in determining whether
a particular applicant has a well-founded fear of persecution on account
of one of the Convention grounds. The main problem facing women asy-
lum seekers is the failure of decision makers to incorporate the gender-
related claims of women into their interpretation of the existing enumer-
ated grounds and their failure to recognize the political nature of seem-
ingly private acts of harm to women.

5. It follows that sex can properly be within the ambit of the social group
category, with women being a clear example of a social subset defined by
innate and immutable characteristics, andwho are frequently treated dif-
ferently tomen.

6. In cases where there is a real risk of serious harm at the hands of a non-
State actor (e.g. husband, partner, or othernon-State actor) for reasonsun-
related to any Convention ground, and the lack of State protection is for
reason of a Convention ground, it is generally recognized that the nexus
requirement is satisfied. Conversely, if the risk of harm by the non-State
actor is Convention-related, but the failure of State protection is not, the
nexus requirement is satisfied as well.

7. Where individualwomendonotmeet the requirementsof the refugeedef-
inition of the 1951 Convention, their expulsionmay nevertheless be pro-
hibited under other applicable human rights instruments.

8. Protection of refugee women not only requires a gender-sensitive inter-
pretationof the refugeedefinition, but also a gender-sensitive refugee sta-
tus determination procedure.
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I. Introduction

In many jurisdictions around the world,1 the possibility of an ‘inter-
nal flight alternative’ (IFA) (often referred to as ‘internal relocation alternative’)

∗ M. Kagan JD (Michigan, 2000) prepared a careful synthesis of background materials upon which
this study draws heavily. I am indebted to the insights on this issue provided by participants in
the First University of Michigan Colloquium on Challenges in International Refugee Law in April
1999 in which the understanding of an ‘internal protection alternative’ relied upon here was re-
fined; and to the contributors to the expert roundtable convened at San Remo, Italy, in Sept. 2001
to discuss this paper. This paper generally takes account of legal developments up to 1 Jan. 2002.

1 Such a test has no relevance in State Parties to the 1969 Organization of African Unity Convention
Governing the Specific Aspects of Refugee Problems in Africa, 1001 UNTS 45, entered into force
20 June 1974. Under Art. I(2) of this regional arrangement, the definition of a refugee includes

every person who, owing to external aggression, occupation, foreign domination or
events seriously disturbing public order in either part or the whole of his country of origin or
nationality, is compelled to leave his place of habitual residence in order to seek refuge in
another place outside his country of origin or nationality.

Emphasis added.
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is invoked to deny refugee status to persons at risk of being persecuted for a
Convention2 reason in part, but not all, of their country of origin.3 In this, as in
so many areas of refugee law and policy, the viability of a universal commitment to
protection is challenged by divergence in State practice. The goals of this paper are
therefore, first, briefly to review the origins and development of the practice of con-
sidering IFA as an aspect of the refugee status determination process; secondly, to
identify key protection concerns in leading formulations of the IFA rule; and,
thirdly, to propose relevant substantive and procedural standards which recognize
the legal plausibility in some circumstances of considering internal protection al-
ternatives, but which we believe avoid most of the protection pitfalls of current
practice and doctrine.

For the sake of clarity, we refer to the ‘best standard’ approach proposed in this
paper as the ‘internal protection alternative’ (IPA), a form of words which more pre-
cisely captures the essence of the permissible range of State discretion. In short, we
believe that refugee status may not lawfully be denied simply because the asylum
seeker ought first to have attempted to flee within his or her own State, nor even on
the grounds that it would presently be possible for the applicant to secure ‘safety’
in the home country by relocating internally. Where an asylum seeker is shown to
have access to true internal protection inside his or her own country, however, refugee
status need not be recognized. This is because international refugee law is designed
only to provide a back-up source of protection to seriously at-risk persons. Its pur-
pose is not to displace the primary rule that individuals should look to their State of
nationality for protection, but simply to provide a safety net in the event a State fails

2 1951 Convention Relating to the Status of Refugees, 189 UNTS 150 (hereinafter ‘1951 Conven-
tion’).

3 This was the conclusion of the authors of a review of State practice in eighteen jurisdictions: see
European Legal Network on Asylum (ELENA), ‘The Application of the Concept of Internal Pro-
tection Alternative’ (research paper, European Council on Refugees and Exiles (ECRE), London,
1998, updated 2000) (hereinafter ‘ELENA Research Paper’), p. 65: ‘Today, however, there is no
doubt that the concept is firmly established in the national jurisprudence of State parties to
the 1951 Refugee Convention.’ For example, the 1996 European Union’s Joint Position inter-
preting the refugee definition includes reference to the internal protection alternative: see ‘Joint
Position Defined by the Council of the European Union on the Basis of Article K.3 of the European
Union Treaty on the Harmonized Application of the Definition of the Term “Refugee” in
Article 1 of the 1951 Geneva Convention Relating to the Status of Refugees’, 4 March 1996,
OJ 1996 L63/2 (hereinafter ‘EU Joint Position’). Reference to the concept has also been recently
codified in US asylum law via amended regulations: see Code of Federal Regulations (CFR),
Title 8, Immigration and Nationality Regulations, s. 208.13 (hereinafter ‘US Regulations’), which
provide that the presumption of entitlement to refugee status that flows from a showing of past
persecution does not extend to those applicants who ‘could avoid future persecution by relo-
cating to another part of the applicant’s country of nationality . . . and under all the circum-
stances, it would be reasonable to expect the applicant to do so’ (s. 208.13(1)(i)(B)). Further, the
regulations provide that an applicant ‘does not have a well-founded fear of persecution if the
applicant could avoid persecution by relocating to another part of the applicant’s country of na-
tionality . . . if under all the circumstances it would be reasonable to expect the applicant to do so’.
(s. 208.13 (2)(C)(ii)).
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to meet its basic protective responsibilities.4 As observed by the Supreme Court of
Canada:

The international community was meant to be a forum of second resort for

the persecuted, a ‘surrogate’, approachable upon failure of local protection.

The rationale upon which international refugee law rests is not simply the

need to give shelter to those persecuted by the state, but, more widely, to

provide refuge to those whose home state cannot or does not afford them

protection from persecution.5

It follows logically that persons who face even egregious risks, but who can
secure meaningful protection from their own government, are not eligible for
1951 Convention refugee status. Thus, courts in most countries have sensibly re-
quired asylum seekers to exhaust reasonable domestic protection possibilities as
a prerequisite for the recognition of refugee status. Where, for example, the risk of
being persecuted stems from actions of a deviant local authority or non-State entity
(such as a paramilitary group, or vigilante gang) that can and will be effectively sup-
pressed by the national government, there is no need for surrogate international
protection.

The common scepticism of advocates about – and frequently outright rejection
of6 – the routine canvassing of internal protection alternatives is primarily a func-
tion of two factors. First, even though refugee law is generally understood as sur-
rogate protection, State practice traditionally assumed that proof of a sufficiently
serious risk in one part of the home country was all that was required. An individ-
ual ordinarily qualified for refugee status if there was a ‘well-founded fear of being
persecuted for reasons of race, religion, nationality, membership of a particular so-
cial group or political opinion’7 in the applicant’s city or region of origin. Until the
mid-1980s, there was no practice of routinely denying asylum on the grounds that
protection against an acknowledged risk could be secured in another part of the
applicant’s State of origin.

To some extent, the traditional failure to explore the possibility of internal pro-
tection simply reflected the predisposition of Western asylum States to respond
generously (for political and ideological reasons) to the then-dominant stream
of refugees from communism arriving at their borders. With the arrival during

4 J. C. Hathaway, The Law of Refugee Status (Butterworths, Toronto, 1991) (hereinafter ‘Hathaway,
Refugee Status’), quotes at pp. 127–8, the French Conseil d’Etat in a decision of May 1983: ‘[T]he
existence and the authority of the State are conceived and justified on the grounds that it is the
means by which members of the national community are protected from aggression, whether at
the hands of fellow citizens, or from forces external to the State’ (unofficial translation).

5 Canada (Attorney-General) v.Ward, [1993] 2 SCR 689 at 716.
6 See e.g., B. Frelick, ‘Down the Rabbit Hole: The Strange Logic of Internal Flight Alternative’,

in World Refugee Survey (US Committee for Refugees, Washington DC, 1999), p. 22 (hereinafter
‘Frelick’).

7 1951 Convention, Art. 1A(2).
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the 1980s of increasing numbers of refugees from countries that were politically,
racially, and culturally ‘different’ from Western asylum countries, the historical
openness of the developed world to refugee flows was replaced by a new commit-
ment to exploit legal and other means to avoid the legal duty to admit refugees.8

The IFA inquiry emerged from this context and has played a major role in justify-
ing negative assessments of refugee status.

In addition to concerns about its inauspicious origins, the propriety of consid-
ering internal alternatives to asylum has been called into question by the lack
of clarity about why such considerations are an inherent part of the status deter-
mination process. Neither the United Nations High Commissioner for Refugees
(UNHCR) nor most States have been consistent and clear in elaborating the legal
basis for undertaking such an assessment. As the analysis in Sections II and III of
this paper demonstrates, the apparently simple formulation of the IFA principle
masks a huge range of variation between and even within States. The doctrinal con-
fusion produces widely inconsistent results for refugee applicants and constitutes
a source of unpredictability in refugee decision making.

These legitimate concerns notwithstanding, it must be conceded that the move
to embrace IFA rules in recent years may also be explained by the growing number
of persons seeking asylum since the late 1980s who are fleeing largely regionalized
threats (including many internal armed conflicts) rather than monolithic aggressor
States. The changing nature of the circumstances precipitating flight may have al-
lowed the consideration of the possibility of securing protection within one’s own
State in a way not previously available when the aggressor was usually a central gov-
ernment. If international refugee law is surrogate protection, and if national pro-
tection can (given the regionalized nature of many refugee-producing phenomena)
be delivered in some, but not all, parts of the State of origin, then it follows logically
that refugee law should be applied in a way that recognizes the extant realities and
possibilities for individuals and groups to benefit from the protection of their own
country, but which does not compromise access to asylum for those not in a position
to avail themselves of national protection.

Defining this balance was the task set for the University of Michigan’s first Col-
loquium on Challenges in International Refugee Law held in April 1999. Draw-
ing on a framework prepared by the lead co-author of this paper in conjunction
with the European Council on Refugees and Exiles (ECRE), a group of nine senior
Michigan law students undertook a comprehensive review of the relevant jurispru-
dence of leading asylum countries. They synthesized their collective research by
substantive sub-topics, and framed a series of critical legal and policy concerns.
These were shared with a distinguished group of leading refugee law academics

8 See J. C. Hathaway, ‘The Emerging Politics of Non-Entrée’, 91 Refugees, 1992, pp. 40–l; also pub-
lished as ‘L’émergence d’une politique de non-entrée’, in Frontières du droit, Frontières des droits
(ed. F. Julien-Laferrière, L’Harmattan, Paris, 1993), pp. 65–7.
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from around the world, each of whom contributed a brief response paper. The
students and academics then worked collaboratively for three days in Ann Arbor,
Michigan, on 9–11 April 1999, to refine an analytical framework for adjudicating
internal protection concerns in consonance with general duties under the 1951
Convention. The result of that effort is the ‘Michigan Guidelines on the Internal
Protection Alternative’.9 The Guidelines have been shared with policymakers, de-
cision makers, and advocates around the world, including with all members of
the International Association of Refugee Law Judges. The first formal adoption of
the Guidelines was by the New Zealand Refugee Status Appeals Authority, in its
Decision No. 71684/99 of 29 October 1999.10 The recommendations of this paper
(detailed in Sections IV–VI) draw heavily on the Guidelines, though with some dif-
ferences of emphasis.

In sum, whatever the precise reasons for its development and proliferation in the
jurisprudence of many States, the aim of this paper is neither to engage in debates
as to IFA’s suspect origins, nor to argue for its rejection on this basis. Rather, this
study undertakes a consideration of the legal basis for the asserted right to deny
refugee status on internal protection grounds and seeks to articulate the legitimate
scope of rules to govern its application in practice.

II. Conceptual evolution of the IFA inquiry

The precise origins of the IFA test are not clear. However, the source most
often referred to as encapsulating the classic formulation of the principle is para-
graph 91 of the UNHCRHandbook, which provides:

The fear of being persecuted need not always extend to thewhole territory of

the refugee’s country of nationality. Thus in ethnic clashes or in cases of grave

disturbances involving civil war conditions, persecution of a specific ethnic or

national group may occur in only one part of the country. In such situations,

a person will not be excluded from refugee status merely because he could

have sought refuge in another part of the same country, if under all the

circumstances it would not have been reasonable to expect him to do so.11

While there is little doubt that UNHCR hoped that paragraph 91 would deter
States from excluding persons from refugee status ‘merely’ because they could have
sought internal refuge, three salient features of this formulation have, in practice,

9 See J. C. Hathaway, ‘The Michigan Guidelines on the Internal Protection Alternative’, 21(1)
Michigan Journal of International Law, 1999, p. 131 and available on http://www.refugeecaselaw.
org/Refugee/guidelines.htm (hereinafter ‘Michigan Guidelines’).

10 [2000] INLR 165; this decision is also reported at www.refugee.org.nz/index.htm.
11 UNHCR,Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention
and the 1967 Protocol Relating to the Status of Refugees (Geneva, 1979, re-edited 1992) (hereinafter
‘Handbook’), at para. 91 (emphasis in original).
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frequently led to unwarranted denials of protection. First, the phrasing of para-
graph 91 implies that exclusion from refugee status may be justified if the appli-
cant failed to seek refuge in a part of the country of nationality, thus introducing a
legitimate basis for the application of such a test. Secondly, it engages language that
suggests a retrospective analysis, that is, an inquiry into whether the refugee ‘could
have sought refuge in another part of the same country’ (emphasis added). Rather
than focusing on the predicament that the applicant faces at the time of assessment,
theHandbook’s formulation appears to require an evaluation of the appropriateness
of the applicant’s pre-flight behaviour, a notion embodied in the shorthand phrase
‘internal flight’. Thirdly, it introduces the concept of ‘reasonableness’ into the as-
sessment, a phrase not derived from the 1951 Convention itself, nor elaborated
upon in the Handbook. This formulation has a punitive connotation: if the failure
to seek internal refuge is not adjudged to have been ‘reasonable’, then the person
should be excluded from protection. This is of course difficult to reconcile with
the explicit and closely circumscribed exclusion provisions contained in the 1951
Convention.

Although the Handbook was issued in 1979, the notion of IFA remained largely
dormant until the mid-1980s when northern States began to explore legal options
for restricting the application and scope of the1951 Convention. IFA jurisprudence
can be said to have begun in 1983–4 when the German Higher Administrative
Court, in an approach endorsed by the Federal Constitutional Court in 1989, es-
tablished a two-stage test that closely mirrored the framework set out in paragraph
91.12 Importantly, however, the Court did not adopt the retrospective quality of the
Handbook’s framework, but provided instead that an applicant could be denied pro-
tection if able to find safety in an alternative region in his or her home country, pro-
viding that the proposed region is free from other dangers or disadvantages that
would be tantamount to persecution. The gist of this approach was soon embraced
by leading common law jurisdictions,13 although the second element of the test
was altered to incorporate the ‘reasonableness’ language of the UNHCRHandbook.
As appellate courts began routinely to endorse the legitimacy of the IFA rule and

12 Judgment of 10 Nov. 1989, German Federal Constitutional Court, 2 BvR 403/84, 2 BvR 1501/84,
Entscheidungssammlung zumAusländer- und Asylrecht (EZAR) 203 No. 5.

13 In two early cases, courts in the UK and the US adopted the IFA doctrine, although they did not
engage in substantive analysis of its parameters. In R. v. Immigration Appeal Tribunal (IAT), ex parte
Jonah, [1985] Imm AR 7, the English High Court of Justice (Queen’s Bench Division) (QBD) sug-
gested that a trade unionist from Ghana who faced persecution in his previous home might be
denied refugee status if he could live safely in a distant village. The Court ultimately granted
asylum because relocation would have forced him to be separated from his wife (an early ap-
plication of the reasonableness test). InMatter of Acosta, 19 I&N Decisions 211, the US Board of
Immigration Appeals (BIA) in 1985 rejected an appeal by a Salvadorean man partly on the ba-
sis that ‘the facts do not show that this threat existed in other cities in El Salvador. It may be
that the respondent could have avoided persecution by moving to another city in that country’
(at 235–6).
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to articulate its components,14 the incidence of reliance on IFA considerations in-
creased significantly throughout the 1990s.

The Handbook’s formulation did not explicitly set out the textual basis for IFA
analysis. However, further guidance as to the appropriate application of IFA analy-
sis was provided by the UNHCR in March 1995 in an ‘Information Note on Article 1
of the 1951 Convention’, wherein it observed that the ‘underlying assumption’ for
the application of the doctrine is ‘a regionalized failure of the State to protect its
citizens from persecution’. It explained:

Under such circumstances, it is assured that the State authorities are willing

to protect a person against persecution by non-State agents, but they have

been prevented, or otherwise are unable to assure, such protection in certain

areas of the country.15

An important feature of the 1995 UNHCR formulation is that, despite continu-
ing to use the language of ‘internal flight alternative’ and continuing to suggest at
least a partly retrospective analysis,16 the UNHCR acknowledged that the proper
focus of the inquiry is on the ability and/or willingness of the State of nationality to
provide protection. Emphasis was placed on the need for an ‘effective internal flight
alternative’,17 which would exist only where the proposed region is ‘accessible in
safety and durable in character’ andwhere the conditions in the region correspond
to major human rights instruments.

This protection-focused approach was even more clearly highlighted in an
overview published later in the same year by the UNHCR Regional Bureau for

14 In 1990, the US Court of Appeals (Third Circuit) held that a refugee applicant’s prima facie case
for asylum must include an allegation that ‘he would be persecuted beyond the local vicinity of
his hometown’:Etugh v. Immigration andNaturalization Service (INS), 921 F 2d 36 at 39. In 1991, the
English High Court (QBD) quoted para. 91 verbatim, and relied upon it to reject an asylum ap-
plication: R. v. Secretary of State for the HomeDepartment, ex parte Gunes, [1991] Imm AR 278. Also in
1991, the Canadian Federal Court of Appeal endorsed a para.91-style, two-pronged test, namely,
that the decision maker must be satisfied that ‘there is no serious possibility of the claimant be-
ing persecuted in the part of the country in which it finds an IFA exists’ and that the conditions
in the IFA must be such ‘that it would not be unreasonable, in all the circumstances, includ-
ing those particular to the claimant, for him to seek refuge there’: Rasaratnam v. Canada (Minister
of Employment and Immigration), [1992] 1 FCJ 706 at 710. In 1994, the Full Court of the Federal
Court of Australia handed down an influential decision in Randhawa v. Minister for Immigration
Local Government and Ethnic Affairs, (1994) 124 ALR 265, 19 May 1994, in which it rejected a claim
by a Punjabi Sikh who feared Hindu militants would kill him for belonging to the Akali Party
on internal flight grounds.

15 UNHCR, ‘Information Note on Article 1 of the 1951 Convention’, March 1995 (hereinafter
‘UNHCR 1995 Information Note’), at section 6.

16 Ibid., section 6 states: ‘The possibility to find safety in other parts of the country must have ex-
isted at the time of flight and continue to be available when the eligibility decision is taken and
the return to the country of origin is implemented.’

17 Ibid.
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Europe.18 This document emphasized that ‘[p]rotection must actually be available
for the person in question in the alternative location’ and that the ‘[p]rotection
must be meaningful’.19 While continuing to endorse the Handbook’s notion of
‘reasonableness’ as part of a protection-based IFA standard, UNHCR for the first
time provided some concrete guidance on the essential elements of a ‘reasonable-
ness’ assessment.20 The reasonableness test was said to include factors such as the
provision of basic civil, political, and socio-economic human rights, the subjec-
tive circumstances of the applicant, and even the ‘depth and quality of the fear
itself’.21

UNHCR’s most recent analysis of the IFA concept is set out in a 1999 Position
Paper entitled ‘Relocating Internally as a Reasonable Alternative to Seeking
Asylum’. This document impliedly reverses the conceptual thinking of the 1995
papers (in which IFA was conceived as relevant to the question of the willingness
and capacity of the State of nationality to provide protection). Instead, IFA was said
to be relevant to whether or not an applicant’s fear iswell-founded:

The judgement to be made in cases where relocation is an issue is whether the

risk of persecution that an individual experiences in one part of the country

can be successfully avoided by living in another part of the country. If it can,

and if such a relocation is both possible and reasonable for that individual,

this has a direct bearing on decisions related to the well-foundedness of the fear. In the

event that there is a part of the country where it is both safe and reasonable

for the asylum-seeker to live, the ‘well-founded fear’ criterionmay not be fulfilled.

The analysis about possible internal relocation can be a legitimate part of the

holistic analysis of whether the asylum-seeker’s fear of persecution is in fact

well-founded.22

In addition to introducing the important conceptual shift from an analysis based
on protection to one based on well-founded fear, it is evident from the above pas-
sage that the 1999 Position Paper also engaged the language of ‘relocation’, reflect-
ing some State practice that had attempted to move away from a focus on ‘flight’
to a prospective analysis of relocation alternatives.23 The 1999 Position Paper sug-
gested that two key points should be addressed: first, whether the alternative site is
a safe location (an analysis of whether the proposed site is free of the relevant risk

18 UNHCR, Regional Bureau for Europe, An Overview of Protection Issues in Western Europe: Legisla-
tive Trends and Positions Taken by UNHCR, European Series, vol. 1, No. 3 (Sept. 1995) (hereinafter
‘UNHCR 1995 Overview’).

19 Ibid., p. 32. 20 Ibid. 21 Ibid.
22 UNHCR, ‘Relocating Internally as a Reasonable Alternative to Seeking Asylum – The So-Called

“Internal Flight Alternative” or “Relocation Principle”’, 1999 (hereinafter ‘UNHCR 1999 Posi-
tion Paper’), at para. 9 (emphasis added).

23 This approach has been particularly favoured in New Zealand case law, although more recently
the approach of the Michigan Guidelines (see above n. 9) has been explicitly adopted. For a
survey of the approach of the New Zealand authorities, see Decision No. 71684/99, New Zealand
Refugee Status Appeals Authority (RSAA), above n. 10.
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and is generally habitable, stable, and accessible); and, secondly, whether it would
be reasonable for this asylum seeker to seek safety in that location (which would in-
clude reference to a non-exhaustive list of factors set out in the Position Paper such
as age, sex, health, family situation and relationships, language abilities, and so-
cial or other vulnerabilities). As will be explained below, basing an inquiry on these
two notions is problematic.24 While UNHCR’s important shift in understanding
the correct ‘textual home’ for IFA analysis was supported by some State practice, it
is nonetheless vital that we consider as a preliminary matter whether viewing the
IFA inquiry as directed to the existence of a well-founded fear is justified as a matter
of international law.

III. The conceptual basis for analysis of internal alternatives
to asylum

The leading cases concerning the IFA principle have generally noted that
the refugee definition in Article 1A(2) of the 1951 Convention includes two key
clauses: the well-founded fear clause (‘owing to a well-founded fear of being per-
secuted for reasons of race, religion, nationality, membership of a particular social
group or political opinion’) and the protection clause (‘is outside the country of
his nationality and is unable, or owing to such fear, is unwilling to avail himself
of the protection of that country’). While courts have frequently recognized that
the clearest textual home for IFA is in the protection clause,25 the elements of the
two clauses are sometimes conflated, with the result that IFA is said to be relevant to
both prongs. For example, in Randhawa v.Minister for Immigration, Local Government
and Ethnic Affairs, Black CJ explained:

Although it is true that the Convention definition of refugee does not refer to

parts or regions of a country, that provides no warrant for construing the

definition so that it would give refugee status to those who, although having

a well-founded fear of persecution in their home region, could nevertheless

avail themselves of the real protection of their country of nationality

elsewhere within that country. The focus of the Convention definition is not

upon the protection that the country of nationality might be able to provide

in some particular region, but upon a more general notion of protection by

that country. If it were otherwise, the anomalous situation would exist that

the international community would be under an obligation to provide

protection outside the borders of the country of nationality even though real

protection could be found within those borders . . . In the present case the

24 See text below at nn. 85–111.
25 See e.g. Thirunavukkarasu v. Canada (Minister of Employment and Immigration), Canadian Federal

Court of Appeal, [1994] 1 FC 589; Re S., Decision No. 11/91, New Zealand RSAA, 5 Sept. 1991;
and Randhawa, above n. 14.
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delegate correctly asked whether the appellant’s fear was well-founded in

relation to the country of nationality, not simply the region in which he

lived.26

Clearly, the elements of ‘well-founded fear’ and ‘protection’ are to some extent
intertwined. Indeed, in assessing whether a person has a well-founded fear of be-
ing persecuted in any region in the country, the decision maker, in addition to iden-
tifying the serious harm that may be inflicted for a Convention reason, must also
scrutinize the State’s ability and willingness effectively to respond to the risk.27 As
succinctly framed by the House of Lords in R. v. Immigration Appeal Tribunal, ex parte
Shah and Islam, ‘Persecution = Serious Harm + The Failure of State Protection’.28

If the State can effectively suppress the risk of serious harm in the claimant’s place
of origin, then the person does not have a well-founded fear of being persecuted.

It is crucial to understand, however, that the analysis shifts significantly once it
has already been established that a person has a well-founded fear of being perse-
cuted in his or her home area (region ‘A’), which of course implies that the State is
unable or unwilling to protect the person in that region.29 Once this is established,

26 Randhawa, above n. 14, pp. 268–9.
27 Hathaway, Refugee Status, above n. 4, p. 125. This formulation has been adopted in e.g. R. v. IAT
andAnother, exparteShah; Islamv.SecretaryofState for theHomeDepartment,UKHouseofLords, [1999]
2 AC 629;Horvath v. Secretary of State for theHomeDepartment, House of Lords, [2000] 3 All ER 577;
andCanada (Attorney-General) v.Ward, above n. 5. InMinister for Immigration andMulticultural Affairs
v. Khawar and Others, [2002] HCA 14, McHugh and Gummow JJ of the High Court of Australia
took the view that the absence of domestic protection is not relevant to the meaning of ‘perse-
cution’: paras. 66–72. However the other two judges comprising the majority disagreed. Kirby J
explicitly affirmed the general common law view that failure of State protection is an essential
element of ‘being persecuted’: paras. 106–18. Gleeson CJ also accepted that ‘failure of the state
to intervene to protect the victim [of persecution] may be relevant to whether the victim’s fear of
continuing persecution is well-founded’ (para. 29), and also appeared to accept the ‘bifurcated’
approach to persecution in stating that ‘[w]here persecution consists of two elements, the crimi-
nal conduct of private citizens, and the toleration or condonation of such conduct by the state
or agents of the state, resulting in the withholding of protection which the victims are enti-
tled to expect, then the requirement that the persecution be for reason of one of the Conven-
tion grounds may be satisfied by the motivation of either the criminals or the state’ (para. 31).
Callinan J (in dissent) did not address the issue.

28 R. v. IAT and Another, ex parte Shah; Islam v. Secretary of State for the HomeDepartment, above n. 27, per
Lord Hoffmann. Lord Hoffmann explained, at p. 653, that the relevant persecution comprised
two elements:

First, there is the threat of violence to Mrs Islam by her husband and his political
friends and to Mrs Shah by her husband. This is a personal affair, directed against them
as individuals. Secondly, there is the inability or unwillingness of the State to do
anything to protect them . . . These two elements have to be combined to constitute
persecution within the meaning of the Convention.

29 H. Storey has recently questioned the logic of what he refers to as the ‘home test’, that being the
assumption that a refugee claim should in the first instance be assessed in relation to the ap-
plicant’s place of origin. His essential point is that this approach unjustifiably imports a domi-
cile test into refugee law, treating as legally irrelevant risks which might accrue in other parts
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it is neither logical nor realistic to find that the fact that the State can protect the
person in some other region of the country (region ‘B’) means that she no longer
has a well-founded fear of being persecuted in region A.30 The well-founded fear
of being persecuted in region A has not been negated or removed by the provision
of national protection in region B, just as the risk would not be removed or negated
by the availability of protection in a country of second nationality or in an asylum
State. In all of these cases, the refugee continues to face a well-founded fear of being
persecuted in region A of his or her country of origin, but is able to avail him or her-
self of countervailing national protection. To hold otherwise is to construct a legal
fiction fundamentally at odds with common sense.

Indeed, the text of the 1951 Convention itself envisages that the possibility of
national protection will not necessarily allay the well-founded fear, as was well
explained by Sedley LJ in the seminal Karanakaran decision:

[B]oth the special adjudicator and the tribunal failed to approach the

Convention methodically. They treated the availability of internal

[protection] as a reason for holding that the fear of persecution was not

well-founded. There may possibly be countries where a fear of persecution,

albeit genuine, can so readily be allayed in a particular case by moving to

another part of the country that it can be said that the fear is either

non-existent or not well-founded, or that it is not ‘owing to’ the fear that the

applicant is here. But a clear limit is placed on this means of negating an

asylum claim by the subsequent provision of the Article that the

asylum-seeker must be, if not unable, then unwilling because of ‘such fear’ –

ex hypothesi his well-founded fear of persecution – to avail himself of his home

of the applicant’s country of origin. ‘Risk of this kind may be more or less real or more or less
remote, but never purely academic’: H. Storey, ‘The Internal Flight/Protection Alternative – Key
Issues’, July 2001, at p. 15 (on file with authors). On balance, however, there seems little rea-
son to depart from the accepted practice of focusing the inquiry on circumstances in the asylum
seeker’s home area. As an evidentiary matter, an applicant who believes that risks in another re-
gion may have an impact on the home region is in no sense foreclosed from adducing evidence
to that effect. Since refugee status is forward-looking and requires only demonstration of a ‘real
chance’ or ‘serious possibility’ of being persecuted, the fact that the harm has not already ac-
crued in the home region is in no sense dispositive of the claim. On the other hand, if there is
no such evidence, it is difficult to see why refugee status needs to be recognized. There is also a
slippery slope argument to be made: any move away from an initial focus on the circumstances
in the region most familiar to the applicant is likely to make it difficult for him or her to dis-
charge the shared duty of fact-finding (seeHandbook, above n. 11, at para. 196) and suggests the
logic of a requirement to demonstrate a country-wide risk of being persecuted (see text below at
nn. 32–9).

30 According to G. de Moffarts, ‘Refugee Status and the Internal Flight or Protection Alternative’
(remarks delivered to the meeting of the International Association of Refugee Law Judges, ‘The
1951 Convention at Fifty: The Way Forward’, Pretoria, South Africa, 12–15 July 2001) (here-
inafter ‘de Moffarts’): ‘The Internal Flight Alternative is a consequence of the surrogate nature of
international protection. The Convention definition itself limits refugee status to a person who
can demonstrate inability or legitimate unwillingness to “avail himself of the protection of (the
home) state”.’
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state’s protection. If the simple availability of protection in some part of the

home state destroyed the foundation of the fear or its causative effect, this

provision would never be reached.31

Lest it be thought that this is merely a semantic debate, it is important to elu-
cidate the negative practical consequences of anchoring IFA analysis in the well-
founded fear language of the 1951 Convention.

First, it has led some States and courts to assert a requirement that the applicant
establish ‘country-wide persecution’.32 If an applicant’s fear is said not to be well
founded if it is objectively reasonable for him or her to relocate to a part of his or
her own country, it is not illogical to insist that the applicant establish not only a
well-founded fear in his or her own locality, but also that this fear extends to every
other city, town, and village in the country of origin. For example, in InReC.A.L., the
US Board of Immigration Appeals rejected a Guatemalan man’s claim for refugee
status on the basis, inter alia, that:

[H]e has not provided any convincing evidence to suggest that his fear of

persecution would exist throughout Guatemala. This Board has found that

an alien seeking to meet the definition of a refugee must do more than show

a well-founded fear of persecution in a particular place within a country.He

must show that the threat of persecution exists for him country-wide. (emphasis

added)33

31 Karanakaran v. Secretary of State for the Home Department, English Court of Appeal, [2000] 3 All ER
449 at 473–4.

32 This approach has led to criticism from UNHCR: ‘An ongoing practice was the restrictive in-
terpretation in some countries of various elements of the refugee definition . . . coupled with
the requirement that applicants for refugee status satisfy an excessively stringent burden and
standard of proof. For example, a handful of countries rejected asylum-seekers on the grounds
that, although they demonstrated a well-founded fear of persecution, they could not prove that
said fear extended to the whole of the territory of their country of origin’: UN Doc. E/1991/85,
30 May 1991, p. 5. Interestingly, despite this official position, a UNHCR official has recently
argued that there should be a three-step approach to IFA determination, with the first ques-
tion being whether the asylum-seeker has ‘prove[n] a reasonable possibility of being perse-
cuted throughout the country of origin’. If so, ‘this proves that his or her fear is well-founded’:
H. Massey, ‘Reasonableness Rescued? The Michigan Guidelines on the “Internal Protection Al-
ternative” and UNHCR’s Position on “Relocating Internally as a Reasonable Alternative to Seek-
ing Asylum”’ (draft working manuscript dated May 2001) (hereinafter ‘Massey’), p. 4 (on file
with authors).

33 Decision No. A70-684-022, BIA, 21 Feb. 1997, at p. 5. See also, Matter of R., Interim Decision
No. 3195, BIA, 15 Dec. 1992, wherein the Board stated that ‘while it is not always necessary to
demonstrate a country-wide fear, it is the exception rather than the rule that one can qualify as a
refugee without such a showing’; and InReA.E.M., BIA, Interim Decision No. 3338, 20 Feb. 1998,
in which the BIA held that ‘in light of the country conditions . . . [revealing] that the Shining Path
operates in only a few areas of Peru, the respondents have not provided any evidence to suggest
that their fear of persecution from the Shining Path would exist throughout that country’. See
also, US Regulations, above n. 3. The IAT in the UK has taken a similar approach in interpret-
ing a rule incorporating para. 91 of theHandbook into domestic regulations, which provide that
‘a successful asylum claim require[s] the applicant to establish persecution in all parts of the
country to which it was “practical” to return’:Dupovac, Decision No. R11846, IAT, 8 Feb. 1995.
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Similarly, the US Court of Appeals for the Third Circuit affirmed the rejection of
a Nigerian man’s appeal, holding that the appellant had erred in his application be-
fore the Board of Immigration Appeals in failing to allege that he would be unable
to live safely in another part of the country. The Court concluded:

[I]n this case the Board correctly decided Etugh had not made out a prima

facie case for asylum. Etugh failed to allege he would be persecuted beyond

the local vicinity of his hometown, Akirika . . . The scope of persecution

Etugh alleges is not national and does not sustain his motion to reopen.34

This approach is not justified by the text of the 1951 Convention; rather it
requires additional restrictive words to be read into the Convention definition
such that it reads ‘well-founded fear of being persecuted throughout the country of
nationality’.35 Moreover, it imposes an extremely onerous burden on refugee ap-
plicants, a burden that is exacerbated by the many practical restrictions applicants
often suffer in being able to obtain access to sufficiently precise and comprehen-
sive country information. UNHCR has consistently criticized the country-wide per-
secution notion,36 describing this requirement as ‘an impossible burden and one
which is patently at odds with the refugee definition, the key criterion of which is
that the asylum seeker show that he or she has a well-founded fear of being per-
secuted for a Convention reason’.37 Indeed, it is in direct conflict with the well-
established approach to distributing the burden of proof in refugee cases, which
UNHCR explains as follows:

[W]hile the burden of proof in principle rests on the applicant, the duty

to ascertain and evaluate all the facts is shared between the applicant and

the examiner. Indeed, in some cases, it may be for the examiner to use all the

means at his disposal to produce the necessary evidence in support of the

application.38

The ‘country-wide persecution’ approach also tends to produce a wide-ranging
fishing expedition into potential alternative protection regions, and risks ‘the
conflation of issues’ and a ‘consequent lack of focused analysis’.39

34 Etugh v. INS, above n. 14.
35 See H. Storey, ‘The Internal Flight Alternative Test: The Jurisprudence Re-examined’, 10
International Journal of Refugee Law, 1998, p. 499 at p. 524. Interestingly, this is the approach im-
pliedly embraced by the Massey paper, above n. 32, where he cites the ‘Michigan Guidelines’ as
referring to a well-founded fear of being persecuted in one region or at least part of the coun-
try of origin. He then says that ‘[t]his phraseology begs the question whether, according to the
Guidelines, proving a risk of persecution in one part of the country of origin actually proves that
the asylum-seeker’s fear is overall well-founded within the meaning of the refugee definition or
establishes only a presumption to this effect’: p. 4.

36 Concern with this notion can be traced back to at least the 1991 statement, above n. 32.
37 UNHCR, ‘Interpreting Article 1 of the 1951 Convention Relating to the Status of Refugees’,

April 2001 (hereinafter ‘UNHCR 2001 Note on Interpreting Article 1’), at n. 28.
38 Handbook, above n. 11, at para. 196.
39 Karanakaran v. Secretary of State for the HomeDepartment, above n. 31, p. 476, per Sedley LJ.
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By contrast, analyzing the IFA as a protection alternative provides structure to
the determination exercise and encourages a logical, methodical approach to the
determination process.40 It is thus of considerable assistance to decision makers as
well as to applicants. A protection-based understanding of IFA reinforces the fact
that once the applicant has established a well-founded fear in one location, she is
entitled to the full weight of the establishment of a prima facie case. In this way, the
IFA analysis is understood as akin to an exclusion inquiry such that the evidentiary
burden is then on the party asserting an IFA to establish that it exists.

A second major practical concern is that conceiving the IFA issue as part of the
initial inquiry into the existence of a well-founded fear of being persecuted encour-
ages decision makers to pre-empt the analysis of well-founded fear in the first re-
gion by moving directly to the question of an IFA. Although UNHCR emphasizes
that it is wrong to use IFA analysis to deny access to refugee status determination41

or as an ‘easy answer’ or ‘short-cut’ to bypass refugee status determination,42 situ-
ating the issue as part of the well-founded fear analysis tends to produce precisely
this result. There are many examples of decision makers relying upon the exis-
tence of an IFA to dismiss a claim without considering the conditions giving rise
to the well-founded fear in the region of origin.43 For example, in Syan v. Refugee
Review Tribunal and Another, the Australian Federal Court held that, ‘having found
against the appellant on the question of internal flight, it was not necessary to de-
termine whether the applicant had a well-founded fear of persecution based on a
Convention reason’.44 This affirmed the existing practice of the Refugee Review
Tribunal, which has dismissed a number of cases on the preliminary issue of IFA
without even considering the particulars of the applicant’s well-founded fear of
being persecuted.45 Similarly, inR. v. Secretary of State for theHomeDepartment, ex parte

40 The four steps in IPA assessment are set out in the text below at notes 112–85 and summarized
in the Michigan Guidelines, above n. 9.

41 UNHCR, ‘1999 Position Paper’, above n. 22, at para. 2. See also, UNHCR ‘1995 Information
Note’, above n. 15, at section 6, where it is emphasized that ‘[d]ue to the complexity of the is-
sues involved, the concept of internal flight alternative should not be applied in the framework
of accelerated procedures’.

42 UNHCR, ‘1999 Position Paper’, above n. 22, at para. 18.
43 See e.g., the decision in R. v. IAT, ex parte Probakaran, [1996] Imm AR 603, wherein the English

High Court (QBD) stated: ‘It seems to me that if there is a safe place, from a Convention point of
view, to which a person can be returned within his own country, it may in a number of cases be
unimportant whether he would be at risk of persecution for a Convention reason in the part of
that country from which he had come. The only relevance of whether there might be a risk of per-
secution for a Convention reason would be whether that risk established the question of whether
it was shown to be unreasonable to require that the asylum seeker go back to the safe part of his
country’:p.604. Seealso,R.v. IAT, exparteMahendran, EnglishCourtofAppeal,Decisionof13 July
1999 (unreported decision on file with authors), holding that, even when an adjudicator errs on
a credibility finding, an appeal can be dismissed because IFA can be an independent stand-alone
inquiry.

44 (1995) 61 FCR 284 at 288, per Beazley J.
45 See e.g. Decision No. V98/08482, Australian Refugee Review Tribunal (RRT), 31 March 1999: ‘As

the Tribunal has found that internal flight is a viable option . . . the Tribunal has not proceeded
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Singh, the English High Court of Justice (Queen’s Bench Division) held that ‘the al-
ternative flight option is a point that, on its own, would conclude this application
against the applicant’.46

This approach is a dangerous one, since an analysis of an IFA requires ‘an in-
depth examination to establish whether the persecution faced by the applicant is
clearly limited to a specific area and that effective protection is available in other
parts of the country’.47 This concern is well exemplified in R. v. Secretary of State for
the Home Department, ex parte Akar, in which a Kurdish woman claiming asylum on
the basis that she and her family had supported the Kurdish separatist PKK was
denied asylum by the adjudicator on IFA grounds alone and in the absence of an
evaluation of all the evidence relating to the extent and nature of her well-founded
fear of persecution. On an application for judicial review, the English High Court
of Justice (Queen’s Bench Division) dismissed her submissions, approving the use
of IFA as a threshold inquiry as follows:

The third matter is that the Applicant contends that there were various errors

of fact and that various items of background documentation were ignored. In

my judgment, the Special Adjudicator was entitled, in the circumstances of

this case, to focus as he did on the circumstances in Istanbul, on the existence

of the two brothers in Istanbul, and to conclude from all the matters before

him that there was no reason why this lady could not safely and reasonably

live in Istanbul with them, particularly as the personal persecution of which

she had experience related to life in the village.48

This decision must be open to question given the allegations of the applicant
as to the basis of her well-founded fear. It is inherent in the notion of an internal
alternative that the decision maker first understands the conditions to which the
safe region is said to be a suitable alternative. On the one hand, by commencing
the inquiry with an assessment of the well-founded fear in the region from which
the person fled before moving to the protection question, the decision maker has a
clear benchmark against which to assess the sufficiency of the internal protection
available to the applicant. To locate the analysis within the well-founded fear cri-
terion, on the other hand, allows the decision maker to avoid this careful analysis,
and raises a substantial risk that legitimate claims will be dismissed following only
cursory consideration of the relevant circumstances.

to determine whether the applicant otherwise satisfied the Convention definition of a refugee’;
and Decision No. V98/08414, RRT, May 1999, in which it was held that ‘[i]t is not necessary for
theTribunal todeterminewhether there is awell-founded fearofpersecution inpartof a country
before a relocation may be considered’.

46 Decision No. CO/2696/98, English High Court (QBD), 3 March 1999, per Scott Baker J (unre-
ported decision on file with authors).

47 Decision No. 70951/98, New Zealand RSAA, 5 Aug. 1998.
48 Decision No. CO/1789/99, English High Court (QBD), 17 Sept. 1999 (unreported decision on file

with authors).
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In summary, to hold that the availability of alternative internal protection re-
moves the well-founded fear of being persecuted involves a legal fiction which
has concrete detrimental ramifications for refugee applicants. It is both more log-
ical and linguistically satisfactory to view IFA analysis as relevant to the question
whether national protection is available to counter the well-founded fear.49 This
language of the 1951 Convention naturally supports such a conceptualization of an
IFA, which is moreover consistent with the well-established view of refugee law as
surrogate protection.50 Indeed, to collapse protection considerations into the well-
founded fear element makes the protection aspect of the definition largely super-
fluous.

The main objection51 that has been raised to an understanding of IFA rooted in
the1951Convention’s protection clause is that it impermissibly extends the notion

49 According to the EU Joint Position, above n. 3, at section. 8:

Where it appears that persecution is clearly confined to a specific part of a country’s
territory, it may be necessary, in order to check that the condition laid down in Article
1A of the Geneva Convention has been fulfilled, namely that the person concerned ‘is
unable or, owing to such fear (of persecution), is unwilling to avail himself of the
protection of that country’, to ascertain whether the person concerned cannot find
effective protection in another part of his own country, to which he may be reasonably
expected to move.

50 Hathaway, Refugee Status, above n. 4, p. 133. This understanding has been endorsed in Applicant
A. and Another v.Minister for Immigration and Ethnic Affairs and Another, (1997) 190 CLR 225 at 248,
where Dawson J held that it is a ‘well-accepted fact that international refugee law was meant to
serve as a “substitute” for national protection where the latter was not provided due to discrim-
ination against persons on grounds of either civil or political status’; Canada (Attorney-General) v.
Ward, above n. 5, p. 731 per La Forest J: ‘[I]nternational refugee law was meant to serve as a “sub-
stitute” for national protection where the latter was not provided’;Horvath v. Secretary of State for
theHomeDepartment, above n. 27, p. 581 per Lord Hope: ‘The general purpose of the Convention
is to enable a person who no longer has the benefit of protection against persecution for a Con-
vention reason in his own country to turn for protection to the international community’; at
p. 589 per Lord Lloyd: ‘Thus the principle of surrogate protection finds its proper place in the
second half of article 1A(2). If there is a failure of protection by the country of origin, the appli-
cant will be unable to avail himself of that country’s protection’; at p. 594 per Lord Clyde. But
two judges of the High Court of Australia have recently challenged this view, finding that the
notion of refugee law as surrogate protection ‘add[s] a layer of complexity . . . which is an un-
necessary distraction’:Minister for Immigration andMulticultural Affairs v. Khawar andOthers, above
n. 27, at para. 73, per McHugh and Gummow JJ.

51 It has been argued that a second concern is that there is no ‘protection clause’ in the portion of
the refugee definition which addresses the claims to refugee status made by stateless persons.
A stateless person need only show that he or she ‘is unable or, owing to such fear, is unwilling
to return to [the country of former habitual residence]’. If the ‘protection clause’ contained in
the portion of the refugee definition applicable to persons with a nationality is the sole basis
to engage in analysis of the internal protection alternative, it would not be possible to canvass
internal protection alternatives in relation to a stateless person. Yet this result may well make
sense. The right to internal freedom of movement within a state does not inhere in all persons,
but only in persons ‘lawfully within the territory of a State’: International Covenant on Civil and
Political Rights, 999 UNTS 171, entered into force 23 March 1976 (hereinafter ‘ICCPR’), at Art.
12(1). Indeed, the right to re-enter a State cannot even be asserted as a matter of international
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of ‘protection’ beyond that intended by the framers of the 1951 Convention. It has
been argued by Antonio Fortı́n that historical evidence suggests that the concept of
‘protection’ in the definition was intended to refer solely to diplomatic protection,
rather than to internal national protection.52 This leads him to conclude that, in
light of the stipulation of the 1969 Vienna Convention on the Law of Treaties that
‘special meaning shall be given to a term [of a treaty] if it is established that the par-
ties so intended’,53 the reference to ‘protection’ in the refugee definition should be
read as ‘diplomatic protection’. The argument is that refugee status is dependent
upon whether or not a person can avail him or herself of the diplomatic protection
of his or her country of nationality, the implication being that availability of this ex-
ternal protection obviates the need for surrogate protection, regardless of the risks
that await an individual in the country of origin.

There are a number of significant problems with this analysis. First and most ob-
viously, the extended term ‘diplomatic protection’ does not appear in the text of
the 1951 Convention itself. Taking account of both the ordinary meaning of the

legal entitlement by non-citizens: ICCPR, Art. 12(4). Thus, because only a citizen is by definition
both entitled to re-enter his or her country and to move and establish residence in any part of
that State, there are good grounds not to engage in an internal protection analysis with respect
to stateless persons. Such an inquiry is predicated on a legal right to re-enter both the State and
a given region thereof, neither of which may be presumed in the case of a stateless person.

52 A. Fortı́n, ‘The Meaning of “Protection” in the Refugee Definition’, 12(4) International Journal of
Refugee Law, 2000, p. 548 at p. 551 (hereinafter ‘Fortı́n’). Two judges in the majority of a recent
decision of the High Court of Australia,Minister for Immigration andMulticultural Affairs v. Khawar
andOthers, above n.27, have relied upon this historical interpretation. While Gleeson CJ accepted
that the historical meaning of ‘protection’ was diplomatic or consular protection, he also consid-
ered that there is a broader sense in which the term ‘protection’ is used in the Convention (para.
17), citing in support, inter alia, the judgment of Lord Hope of Craighead inHorvath v. Secretary of
State for the HomeDepartment in which his Lordship explained that ‘in the case of an allegation of
persecution by non-state agents the failure of the state to provide the protection is nevertheless
an essential element’ (para. 19). Gleeson CJ explained that the ‘broader sense of protection’ may
be of significance in interpreting various aspects of the Convention today, explaining: ‘on the
questions whether persecution is a threat, (which usually involves consideration of what has oc-
curred in the past as a basis for looking at the future), and whether such persecution is by reason
of one of the Convention grounds, and whether fear of persecution is well-founded, the obliga-
tion of a state to protect the fundamental rights and freedoms of those who are entitled to its
protection may be of significance’ (para. 24). In applying this analysis, he appeared to accept the
‘bifurcated’ approachto themeaningof ‘beingpersecuted’ (para.31), citedaboven.27.Yet,while
arguing that the historical meaning of protection was external protection, Kälin acknowledges
that ‘the very cornerstone of the regime of international refugee protection’ is ‘surrogate protec-
tion created by modern international refugee law’: Kälin, below n. 59, p. 431. Moreover, Kälin
recognizes that, ‘in international law, the “historical” interpretation of international treaties is
only a supplementary means of determining the content of a treaty provision’ and he provides
‘strong reasons’ for supporting a contemporary interpretation of the1951Convention that gives
the protection clause ‘an extended meaning that also covers internal protection’ (ibid., at pp.
427–8). This is consistent with the general approach to interpretation of the 1951 Convention.
As Kirby J of the High Court of Australia has explained: ‘[l]ike the language itself, the Conven-
tion moves with the times’: Chen Shi Hai v.Minister for Immigration andMulticultural Affairs, (2000)
201 CLR 293 at 312.

53 1969 Vienna Convention on the Law of Treaties, 1155 UNTS 331, Art. 31(4).
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notion of ‘protection’54 and the ways in which the term ‘protection’ is used else-
where in the 1951 Convention, the Fortı́n position is anomalous. In particular, the
Preamble refers to the intention of the parties to ‘revise and consolidate previous
international agreements relating to the status of refugees and to extend the scope
of and the protection afforded by such instruments’, and to the importance of coor-
dinated measures to facilitate UNHCR’s task of ‘supervising international conven-
tions providing for the protection of refugees’.55 Clearly, ‘protection’ as referred to
in the Preamble cannot mean only ‘diplomatic protection’, since the Convention is
concerned nearly exclusively with the provision of ‘protection’ understood in the
sense of human rights protection.

Secondly, the isolated historical references that can be located do not justify the
conclusion that the framers of the 1951 Convention clearly had this highly special-
ized understanding of ‘protection’ in mind. During the early phases of the drafting
process, the goal had been to draft a single convention to govern the status of both
refugees and stateless persons. Statements were therefore made during the early
debates of the Ad Hoc Committee which appear to support Fortı́n’s position, but
only because they were addressed to the circumstances in which a stateless person
(not a refugee) could be deemed not to require international protection.56 In the
case of a stateless person – but not for a refugee – the willingness of a country’s
diplomatic personnel to enfranchise him or her by the provision of, for example,

54 Protection is defined as ‘the act or an instance of protecting, the state of being protected’; while
‘protect’ is defined as ‘keep safe; defend; guard’: Concise Oxford Dictionary (9th edn, Oxford Uni-
versity Press,1995). See also LayKonTji v.Minister for ImmigrationandEthnicAffairs, (1998)158ALR
681, where Finkelstein J of the Federal Court of Australia surveyed the various forms of ‘protec-
tion’ which comprise the enjoyment of ‘effective nationality’ in the context of an application for
refugee status by a dual national, noting that ‘protection of the subject operates at two levels,
viz., the domestic and the international’ (at p. 690).

55 1951 Convention, Preamble.
56 The Ad Hoc Committee debated during its first session in Jan. and Feb. 1950 the question

whether the 1951 Convention should deal with the problem of statelessness, ultimately decid-
ing that the 1951 Convention should deal only with refugees. To the extent that the references
cited are to discussions which occurred before the issue of statelessness was excluded from the
1951 Convention, they are of questionable value in shedding light on the goals of the 1951 Con-
vention. For example, Fortı́n states that the Secretary-General ‘postulated the need to establish
an organization to provide to refugees the diplomatic protection that they lacked’: Fortı́n, above
n. 52, p. 560. However the supporting quote of the Secretary-General states: ‘The conferment
of a status is not sufficient in itself to regularize the standing of stateless persons and to bring
them into the orbit of the law; they must also be linked to an independent organ which would
to some extent make up for the absence of national protection and render them certain services
which the authorities of a country of origin render to their nationals abroad’: Fortı́n, above n.52,
p. 560 (emphasis added). Similarly, Fortı́n argues that the Director-General of the International
Refugee Organization recalled that refugees are ‘unprotected aliens’ insofar as they lack the pro-
tection which States grant to their nationals abroad, Fortı́n, above n. 52, p. 560. However the ac-
tual quote cited by Fortı́n states: ‘The refugee who enjoys no nationality is placed in an abnormal
and inferior position which not only reduces his social value, but destroys his self-confidence’
(emphasis added).
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a passport or entry visa might well be taken as indicative of a resolution to that per-
son’s dilemma, and hence logically inform the question of whether international
protection is required. It is striking that once the decision to draft a separate con-
vention on statelessness was made, there were only a few references made to the
legal significanceof ‘diplomaticprotection’,57 and in fact very littlediscussiondedi-
cated to themeaningof the ‘protection’ aspectof thedefinitionatall.58 There is sim-
ply too little historical evidence59 to justify the conclusion that the authors of the
1951 Convention ‘specifically assigned to the term “protection” the special mean-
ing of “diplomatic protection”’.60 Moreover, it is possible to locate references in the
travaux préparatoires that support a flexible and open-ended definition of ‘protec-
tion’. For example, in discussing the proposed Article1C(3), Mr Hoare, the delegate
of the United Kingdom, argued that ‘it would be better to say “enjoys the protec-
tion of the country of his new nationality”, for that would leave the State concerned
to decide whether the refugee in fact enjoyed such protection, and how the phrase
should be interpreted’.61

Thirdly, even if it were somehow shown that the special meaning of ‘diplomatic
protection’ should inform the1951Convention’s general references to ‘protection’,
the Fortı́n view misinterprets the notion of diplomatic protection under interna-
tional law. The well-established meaning of ‘diplomatic protection’ in interna-
tional law is that it is ‘action taken by a State against another State in respect of an
injury to the person or property of a national caused by an internationally wrongful
act or omission attributable to the latter State’.62 This is a considerably narrower

57 Fortı́n cites the views of the US representative, Mr Henkin, who viewed protection as a ‘term
of art’ (Fortı́n, above n. 52, p. 562), as well as the less direct statements by the Acting President
of the Conference of Plenipotentiaries, Mr Humphrey (p. 563), and the representative of Israel,
Mr Robinson (p. 561).

58 It is clear from reading the travaux préparatoires that the important and controversial issues in re-
lation to Art. 1 were the temporal and geographical restrictions imposed in the1951 Convention
and the issue of how closely to define the Convention grounds. There was no extensive discussion
of the meaning of ‘protection’.

59 Apart from the three quotes from the travaux referred to above at n.56, Fortı́n bases his assertions
largely on secondary sources. W. Kälin, also a proponent of the view that the historical meaning
of protection was ‘diplomatic protection’, makes reference to the record of the Ad Hoc Commit-
tee in which it is stated that ‘unable’ referred to refugees possessing a nationality who are re-
fused passports ‘or other protection by their own government’, W. Kälin, ‘Non-State Agents of
Persecution and the Inability of the State to Protect’, 15Georgetown ImmigrationLaw Journal, 2001,
p. 415 at p. 425. Yet this reference hardly seems dispositive, since the reference to ‘other protec-
tion’ is clearly open-ended.

60 Fortı́n, above n. 52, p. 551.
61 UN General Assembly, ‘Summary Record of the Twenty-Third Meeting Held at the Palais des

Nations, Geneva, on Monday, 16 July 1951’, UN doc. A/Conf.2/SR.23, p. 19.
62 See J. Dugard, Special Rapporteur, ‘First Report on Diplomatic Protection’, 52nd Session of

the International Law Commission (ILC), UN doc. A/CN.4/506, 7 March 2000, at Art. 1. It
is important to note that this Article is not an example of progressive development on the
part of the ILC, but rather a codification of existing international law: see M. Bennouna,
Special Rapporteur, ‘Preliminary Report on Diplomatic Protection’, 50th Session of the ILC,
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concept than that advocated by proponents of the ‘protection equals diplomatic
protection’ view in the refugee context. The precise outer parameters of the con-
structed notion of diplomatic protection are not clear, although it is said to in-
clude the provision of administrative assistance such as the issuance of passports
and other documents. Thus, not only do proponents of this view seek to read ad-
ditional words into the Convention text, but they also substitute the precise and
well-established understanding of the term created by the addition of these words
withamodifiedandexpandedversionof this termofart in international law.63 This
analysis simply cannot be maintained as a matter of treaty interpretation.

Fourthly, it is difficult to justify the ‘diplomatic protection’ interpretation as
being consistent with the object and purpose of the 1951 Convention (a primary re-
quirement of treaty interpretation), since its relevance to refugee status is not clear.
As theright toexercisediplomaticprotection isawhollydiscretionary rightbelong-
ing to the State, which is exercised to ensure that international laws are observed,64

UN doc. A/CN.4/484, 4 Feb. 1998, at para. 5. The most frequently cited case as authority for the
well-established narrow definition of diplomatic protection in international law isMavrommatis
Palestine Concessions, Permanent Court of International Justice, Series A, No. 2, 30 Aug. 1924.

63 See Report of the ILC on the Work of its 49th Session, 12 May–18 July 1997, UN doc. A/52/10,
at para. 178, where ‘diplomatic protection’ is described as a ‘term of art’ within the meaning set
out inMavrommatis, above n. 62. Yet Fortı́n, above n. 52, p. 554, argues:

It is generally agreed that, in addition to what has been described above [i.e. the true
meaning of diplomatic protection], it encompasses certain actions that diplomatic and
consular representatives may undertake in order to ensure better standards of
treatment for the nationals of the country abroad, as well as the provision of so-called
‘administrative assistance’ to nationals abroad, meaning the issuance and
authentication of certificates, the issuance and renewal of passports and so forth.

There is no case law cited in support of the general agreement adverted to and the position is
entirely at odds with the work of the ILC in this area. Fortı́n quotes an ILC report in support of
his proposition; however the passage cited contradicts rather than supports his understanding of
the meaning of ‘diplomatic protection’. The passage quoted distinguishes between diplomatic
protection ‘properly so called, that is to say a formal claim made by a State in respect of an injury to
one of its nationals which has not been redressed through local remedies’ (emphasis added) and
other diplomatic functions: see Fortı́n, above n. 52, p. 555. The passage is taken from the
Report of the ILC on the Work of its 49th Session, and is followed, in the ILC report, by a clear
exposition of the narrow basis of diplomatic protection at international law: ibid., paras. 182–3.
Indeed, in a subsequent report (Bennouna, above n. 62), the ILC noted: ‘However, as noted by the
Commission’s working group, diplomatic protection strictu sensu is very different from the diplo-
matic mission or consular functions exercised by the sending State in order to assist its nationals
or protect their interests in the receiving country’ (at para. 12).

64 See, Mavrommatis Palestine Concessions Case, above n. 62, p. 12, where the Permanent Court of
International Justice stated:

It is an elementary principle of international law that a State is entitled to protect its
subjects, when injured by acts contrary to international law committed by another
State, from whom they have been unable to obtain satisfaction through the ordinary
channels. By taking up the case of one of its subjects and by resorting to diplomatic
action or international judicial proceedings on his behalf, a State is in reality asserting
its own rights – its right to ensure, in the person of its subjects, respect for the rules of
international law.
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the decision of a State not to exercise diplomatic protection in relation to one of its
nationals may have no bearing whatever on whether it could provide internal pro-
tection to the national.65 Rather, the decision whether or not to exercise diplomatic
protectionmayreflect considerationsofdomesticor internationalpolitics thathave
no relationship to the ability of a State to protect its nationals internally. Thus, ar-
guing that refugee status should turn upon the willingness or ability of the State to
exercise diplomatic protection is illogical.

Fifthly, the availability of diplomatic protection does not necessarily bear any re-
lationship whatsoever to the question of whether a State would wish to protect an
individual against a well-founded fear of being persecuted.66 As Grahl-Madsen has
succinctly explained:

It is entirely conceivable that a person may have well-founded fear of being

persecuted upon his eventual return to the country of his nationality, yet he

may have nothing to fear at the hands of the members of the foreign service of

that country. The Convention would, in fact, be rendered meaningless if a

person’s claim to refugee status should depend on whether the diplomats or

As Bennouna, above n. 62, at para. 19, explained:

In the traditional view [of diplomatic protection], the endorsement of a claim is a
discretionary right of the State of nationality, which has complete latitude to accept or
reject it ‘without being required to justify its decision in any way whatsoever’ e.g.,
without having to rely on the unfounded nature of the claim or on its foreign policy
needs.

See also Dugard, above n. 62, ILC draft Article 3 and commentary at paras. 61–74. While the
traditional view that diplomatic protection is a right of the State has been subject to criticism in
recent years, it clearly remains the position in international law (ibid.).

65 This point was recognized by the Federal Court of Australia in Lay Kon Tji v.Minister for Immigra-
tion and Ethnic Affairs, above n. 54. In that case, Finkelstein J found that the potential inability of
Portugal to provide diplomatic protection would not render it a State that is incapable of provid-
ing effective nationality such that it ought not to be deemed a country of second nationality pur-
suant to Art. 1A(2) of the 1951 Convention. This was because: ‘[A] national does not have a right
to diplomatic protection from his or her State; that is, it is not a right of nationality. Diplomatic
protection is the right of the State to intervene on behalf of its nationals. The State has complete
discretion whether to exercise this right and is not in any way bound to protect its nationals’
(at p. 693). See also, N. Nathwami, ‘The Purpose of Asylum’, 12(3) International Journal of Refugee
Law, 2000, p. 354 at p. 359.

66 Indeed, this point is acknowledged by one of the proponents of the historical view of protection
as ‘diplomatic protection’:

Conceptually, it is conceivable that a victim of persecution by non-state actors [which]
cannot be stopped by the authorities may be forced to leave his or her country of origin
but is able and willing to live abroad as an alien enjoying full external protection by his
country. In such cases he or she would be in a situation similar to that of many migrants
who are forced to go abroad in order to survive economically but are not in need of
surrogate international protection.

Kälin, above n. 59, p. 426.
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consular officers of his home country were likely to persecute him should he

ever ask them for protection or assistance.67

Indeed, the diplomatic protection thesis allows the unilateral action of the State
of nationality to remove the refugee’s right to protection, a position irreconcilable
with Article 1C(1) which denies status only where the refugee voluntary re-avails
him or herself of the protection by the State of nationality.68

Sixthly, the 1969 Vienna Convention specifically directs attention to subsequent
practice in the application of a treaty which establishes agreement of the parties re-
garding its interpretation. Accordingly, reference to the leading cases in common
law jurisdictions reveals that the narrow ‘diplomatic protection’ approach is in-
consistent with a growing body of jurisprudence that recognizes that the object of
the 1951 Convention is ‘surely to afford protection and fair treatment to those for
whom neither is available in their own country’.69 Whatever the historical origins
of the protection clause, the concept of refugee law as providing surrogate or sub-
stitute protection is now accepted by most senior courts in the common law world,
having been described as a ‘well-accepted fact’.70 In the specific context of IFA anal-
ysis, there is also growing consensus that the ‘protection’ aspect of the definition
is the appropriate place for situating the analysis of internal alternative national
protection. As framed by Lee J of the Australian Federal Court:

To put it [the IPA question] in the terms of the Convention definition, if the

applicant is outside the country of his nationality because of a well-founded

fear of persecution, is he unable to avail himself of the protection of that

country? That . . . question . . . involves consideration of the applicant’s

circumstances as they are now and his ability to return to his country of

nationality and obtain protection.71

67 A. Grahl-Madsen, The Status of Refugees in International Law (A. W. Sijthoff, Leyden, 1966), vol. I,
p. 257.

68 This is because diplomatic protection is not a right of the individual; therefore the individual
‘cannot renounce it effectively’ (Nathwami, above n. 65, p. 358). Rather, the right to exercise
diplomatic protection is a right of the State: see above n. 64. Nathwami explains: ‘If diplomatic
protection were a crucial criterion for determining refugee status, the State of origin might grant
diplomatic protection over the head of the refugee and, thus, obstruct the grant of asylum to the
refugee’ (ibid.).While it is true that thekindsof considerationsnormally referred to in relation to
Art. 1C(1) relate to ‘external’ protection (such as consular assistance), this does not suggest that
protectionmeansexternalprotectionalone.AsG.S.Goodwin-Gill argues, there isnoreasonwhy
protection cannot refer both to diplomatic protection and internal protection, depending on the
context: G. S. Goodwin-Gill, The Refugee in International Law (2nd edn, Clarendon, Oxford, 1996),
pp. 15–16 and 79.

69 R. v. Secretary of State for the HomeDepartment, ex parte Sivakumaran, House of Lords, [1988] 1 All ER
193 at 196 per Lord Keith of Kinkel. See Vienna Convention, above n. 53, Art. 31(3)(b).

70 Applicant A. and Another v. Minister for Immigration and Ethnic Affairs and Another, above n. 50, per
Dawson J. See generally the cases cited above in nn. 50 and 52.

71 Al-Amidi v.Minister for Immigration and Multicultural Affairs, (2000) 177 ALR 506 at 510. See also,
Randhawa v. Minister for Immigration, Local Government and Ethnic Affairs, above n. 14, pp. 268–9;
Butler v. Attorney-General, New Zealand Court of Appeal, [1999] NZAR 205; Karanakaran v.
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Finally, the assertion that ‘protection’ should be understood as ‘diplomatic pro-
tection’ is also out of step with most72 contemporary pronouncements of UNHCR
as manifested in its official documents,73 outreach materials,74 and interventions

Secretaryof State for theHomeDepartment, above n.31;Adanv. Secretaryof State for theHomeDepartment,
English Court of Appeal, [1997] 2 All ER 723; Islam v. Minister for Immigration and Multicultural
Affairs, Federal Court of Australia, (2000) 171 ALR 267. The same view is adopted in the EU Joint
Position, above n. 3, at section 8 (cited above n. 49).

72 In one recent statement, UNHCR has unfortunately endorsed the diplomatic protection ap-
proach on the basis that ‘[u]nwillingness to avail oneself of this external [diplomatic] protection
is understood to mean unwillingness to expose oneself to the possibility of being returned to the
country of nationality where the feared persecution could occur’: UNHCR, ‘2001 Note on Inter-
preting Article 1’, above n. 37, at para. 35. Yet because the availability of diplomatic protection
similarly has no bearing on the question of removeability, this explanation for the ‘diplomatic
protection’ position does not withstand scrutiny.

73 It is argued by Fortı́n, above n. 52, and more recently by Massey, above n. 32, p. 4 (relying on
Fortı́n) that the diplomatic protection thesis is the UNHCR’s ‘long-held understanding’ of the
meaning of protection, and that any inconsistency with this approach was ‘temporary’: Massey,
above n. 32, at n. 18. This assertion is not accurate. For example, the UNHCR Handbook, above
n. 11, takes a flexible approach to the definition of ‘protection’. In para. 65, the discussion of
agents of persecution strongly suggests that protection means internal protection: ‘Where se-
rious discriminatory or other offensive acts are committed by the local populace, they can be
considered as persecution if they are knowingly tolerated by the authorities, or if the authori-
ties refuse, or prove unable, to offer effective protection.’ The protection phrase is specifically
considered at paras. 97–100, and while ‘external’ protection is envisaged as being encompassed
within the phrase, it is by no means said to be confined to external protection. For example,
para. 99 states:

What constitutes a refusal of protection must be determined according to the
circumstances of the case. If it appears that the applicant has been denied services
(e.g., refusal of a national passport or extension of its validity, or denial of admittance to
the home territory) normally accorded to his co-nationals, this may constitute a refusal
of protection within the definition.

To the same effect, see UNHCR, ‘1995 Information Note’, above n. 15, at section 5, in which
UNHCR states: ‘The essential issue in establishing the basis and justification for the extension
of international protection is the fact of an absence of national protection against persecution,
whether or not this deficiency can be attributed to an affirmative intention to harm on the part
of the State.’ In its 1995 Overview, above n. 18, pp. 28–9, UNHCR stated that:

the decisive criterion for refugee status is that an individual having a well-founded fear
of persecution is unable or, owing to such fear, is unwilling to avail himself of the protection of his
country of origin. Thus the essential element for the extension of international
protection is the absence of national protection against persecution, irrespective of
whether this absence can be attributed to an affirmative intention to harm on the part of
the state. A situation in which the state is incapable of providing national protection
against persecution by non-government agents clearly renders the individual unable to
avail himself of the protection of his country of origin.

Thus, at least from 1979 to 1995, UNHCR appears to have favoured a broader understanding of
‘protection’.

74 For example, in a segment answering ‘frequently asked questions’ on the UNHCR website, the
question, ‘What is protection?’ is answered as follows:

Governments normally protect their citizens, assuring them their right to life, freedom
and physical security. When governments are unable or unwilling to do so and
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in domestic adjudication.75 In all these contexts, UNHCR insists that ‘protection’
in the Convention sense corresponds with the ordinary meaning of that word, not
with ‘diplomatic protection’. As explained in the 1994 Note on International Pro-
tection submitted by the High Commissioner to the Executive Committee:

Unlike most other people who leave their country, refugees seek admission to

another country not out of choice but out of absolute necessity, to escape

threats to their most fundamental human rights from which the authorities

of their home country cannot or will not protect them. Left unprotected by

their own Government, refugees must seek the protection that every human

being requires from the authorities of a country of refuge and from the

international community. It is this vital need for international protection

that most clearly distinguishes refugees from other aliens.76

In sum, there is simply no compelling reason to force a narrow, decontextualized
reading of ‘protection’onto the 1951 Convention. Giving the term ‘protection’its
ordinary meaning is consistent with the UNHCR’s traditional view that the
terms of the 1951 Convention and 1967 Protocol should be interpreted consistently
with

individual human rights are violated, people are forced to flee to another country. Since
by definition, refugees are protected by their governments, the international
community steps in to ensure the individual’s rights and physical safety.

‘The 1951 Convention: Lasting Cornerstone of Refugee Protection’, accessed in Aug. 2001 at
http://www.unhcr.org

In another section on the UNHCR website, it is said:

What sets refugees apart from other people who may be in need of humanitarian aid is
their need for international protection. Most people can look to their own government
and state institutions to protect their rights and physical security, even if imperfectly.
Refugees cannot. In many cases, they are fleeing in terror from abuses perpetrated by
the state. In other instances, they are escaping from oppression that the state is
powerless to prevent, because it has lost control of territory or otherwise ceased to
function in an effective way. By definition, refugees cannot benefit from the protection
of their own government.

‘Issues: Asylum and Protection’ accessed in Aug. 2001 at http://www.unhcr.org.
75 See e.g.Canada (Attorney-General) v.Ward, above n. 5, p. 711, in which UNHCR intervened to

argue that:

the distinction between ‘unable’and ‘unwilling’is irrelevant to this appeal, that there is
no requirement for state complicity in the definition, and that the proper focus should
be on whether the claimant, because of the state’s inability to protect, is ‘unable’or
‘unwilling’to seek the protection of the authorities in his or her home state. The High
Commissioner also endorses the position of the Board that the absence of protection
may create a sufficient evidentiary basis for a presumption of a well-founded fear by the
claimant.

Emphasis in original.
76 UNHCR, ‘Note on International Protection Submitted by the High Commissioner’, Executive

Committee of the High Commissioner’s Programme, 45th Session, UN doc. A/AC.96/830,
7 Sept. 1994,atpara. 8. See also, paras. 1, 10, 11, and 22.
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‘the generous spirit in which they were conceived’, so as to have an inclusive rather
than restrictive meaning.77

IV. The logic of a shift to ‘internal protection alternative’

To this point we have established that, as a matter of principle, an under-
standing of refugee law as surrogate protection compels the view that if national
protection can be delivered in some, but not all, parts of the State of origin, then
refugee lawshouldbeapplied inawaythat recognizes theextant realities andpossi-
bilities for individuals and groups to benefit from the protection of their own coun-
try. While the existence of an internal alternative to asylum has sometimes been
argued to defeat the existence of a well-founded fear of being persecuted, we have
shown the dangers of such an approach – in particular, the tendency of States tak-
ing this view to impose a nearly impossible affirmative duty on asylum applicants to
demonstrate a country-wide risk of being persecuted, and the implied legitimation
of using the IFA inquiry to short-circuit a careful consideration of the affirmative el-
ements of the refugee claim. In contrast, for the reasons set out in Section III, it is
both more logical and linguistically satisfactory to view IFA analysis as relevant to
the question whether national protection is available to counter the well-founded
fear shown to exist in the applicant’s region of origin.

The question remains, however, why we view it as important not only to clarify
the appropriate textual home for the analysis of internal options to asylum, but
also to propose a decisive shift in nomenclature and substantive focus – discard-
ing the ‘internal flight alternative’ and ‘internal relocation alternative’ labels in
favour of the notion of an ‘internal protection alternative’ (IPA), and rejecting the
current UNHCR recommendation to analyze whether it is ‘reasonable’ to require
the claimant to avail himself or herself of ‘safety’ in the proposed internal destina-
tion in favour of a commitment to assess the sufficiency of the protection which is
accessible to the asylum seeker there. We set out our thinking on these points in this
Part.

First, the use of the phrase ‘internal flight’ connotes a misconceived conceptual
framework, suggesting as it does that the inquiry is to some extent retrospective.78

77 UNHCR, ‘Report of the United Nations High Commissioner for Refugees’, UN doc. E/1995/52,
25 April 1995, p. 9.

78 According to H. Storey, above n. 29, p. 3: ‘Some leading cases still cited . . . treat the IFA/IPA test
as one of past flight. It would be useful to put paid to this misconception once and for all . . .
[The] [c]entral focus must . . . be on the question of whether upon return a person would be able
to relocate to another part of the country of nationality.’ But see R. Marx, ‘Comments on James
C. Hathaway and Michelle Foster, Internal Protection/Relocation/Flight as an Aspect of Refugee
Status Determination’,31Aug.2001 (on file with authors). Marx argues that the phrase ‘internal
flight alternative’ is to be preferred precisely because it restricts application of the principle to
persons who had an internal option at the time they entered the asylum State. Protection options
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As adverted to in Section III, there is no justification in the Convention text for an
implied exclusion or punitive provision based upon a failure to explore internal op-
tions before seeking asylum.79 Moreover, such an approach is inconsistent with the
well-accepted notion that refugee analysis is concerned with future risk of perse-
cution, and thus with assessment of risk at the date of determination.80 Although
the current UNHCR formulation and most State practice now assume a prospective
analysis, the continued use of the phrase ‘internal flight’ is dangerous.81 For exam-
ple, some States have used the notion as an aspect of findings on credibility, arguing
that, as the refugee claimant did not ‘flee’ internally, his or her claim for asylum
abroad is not genuine.82 Phrasing the question as whether a person can ‘relocate’
within his or her country of nationality, while constituting a significant improve-
ment on the notion of ‘internal flight,’ also conceptualizes the inquiry in an incor-
rect manner. The legally relevant issue is not the ability of the refugee applicant
physically to move, but rather the degree of protection she or he will receive upon

which have arisen subsequent to that time, he argues, are relevant to the denial of refugee status
only if they allow the cessation criteria of Art. 1C(5) of the 1951 Convention to be met. A key
concern raised by this approach is the risk that refugee status could be denied to persons who
had a protection option at the time of arrival, but who by the time of status determination may
no longer have such an option. And while Marx is clearly correct that the declaratory nature of
refugee status argues against allowing governments to invoke IPA grounds which have emerged
during delays in processing refugee claims, in practice courts have resisted application of Art.
1C(5) criteria to even long-delayed initial status assessments. In the decision of Penate v. Canada
(Minister of Employment and Immigration), Trial Division, [1994] 3 FC 79 at 94, Reed J of the Federal
Court of Canada observed that Art. 1C(5) speaks to:

the revoking of status after it has been granted and with respect to which . . . the
[government] and not the individual has the burden of proof. In my view, in the context
of the initial determination as to whether or not status will be granted, the question is a
different one. The question is not what type of changed country conditions are
necessary to justify the revoking of status. The question is whether the particular
changed circumstances are relevant to the applicant’s claim and how they relate
thereto.

79 See text above at nn. 11–12.
80 See e.g.,Minister for Immigration andMulticultural Affairs v. Jama, Full Court of the Federal Court of

Australia, [1999] FCA 1680, 3 Dec. 1999, at para. 24:

[T]he objective facts to be considered in reaching a determination as to whether the
applicant’s fear is well-founded are not confined to those which induced the fear. A
judgement must be made as to whatmay happen in the future, including any change in
current circumstances . . . There may be no current risk of persecution . . . yet a change
in circumstances may readily be foreseen that would create a significant risk of
persecution.

81 Despite emphasizing the prospective nature of the analysis, UNHCR continues to refer to the
principle as an ‘alternative to flight’: see UNHCR, ‘1999 Position Paper’, above n. 22, at para. 11.

82 ECRE, ‘Position on the Interpretation of Article 1 of the Refugee Convention’, Sept. 2000. Con-
versely, Portuguese and Spanish authorities consider that the fact that an asylum seeker tried to
find a safe area before leaving the country of origin can be considered an indication of the well-
foundedness of the asylum claim: ELENA Research Paper, n. 3, pp. 48–50.
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arrival in the alternative site.83 As neatly summarized by the New Zealand Refugee
Status Appeal Authority:

[T]o pose any question postulated on ‘internal flight alternative’ is to ask the

wrong question. Rather, the question is one of protection and is to be

approached fairly and squarely in terms of the refugee definition, namely

whether the applicant ‘. . . is unable or, owing to such fear, is unwilling to

avail himself of the protection of that country’.84

Secondly, since the focus is on protection, a term found in the Convention text
and an inherent part of the analysis of a claim to refugee status, additional terms
such as ‘safety’ and ‘reasonableness’ should not be made part of the test. These
terms are vague and open to vastly divergent subjective interpretation. Most im-
portantly, reliance on the notion of ‘safety’ has produced highly questionable re-
sults inparticular cases, as ithasbeen interpretedasmeaningconsiderably less than
‘protection’. For example, the Netherlands Rechtseenheidskamer takes the view that
northern Iraq constitutes an IFA85 even though UNHCR advises that the Kurdish
enclave in northern Iraq is ‘volatile and may change at any time’, the territory re-
mains a part of Iraq, and NATO generals have conceded that they are not equipped
to prevent Saddam Hussein’s entry into the zone.86 Yet an analysis that asks only
whether an internal site is ‘safe’ is open to such a finding, since the question of
present and immediate safety may be construed to present a very low threshold. By
contrast, a protection inquiry is forward-looking and, as will become evident below,
is concerned with the durability of affirmative protection, rather than simply the
immediate (and possibly short-term) ability to avoid persecution.87

The other key problem with the focus on the ability of an asylum seeker to find
‘safety’ in the country of origin is that it may be understood to impose an effective

83 According to Linden J of the Federal Court of Canada, ‘A Brief Reaction to Hathaway’s Paper’,
Sept. 2001 (on file with the authors): ‘The advice to change the label of principles in this area
to Internal Protection Alternative is particularly helpful, for it will focus our attention on the
true issue that is involved here – whether protection can be obtained elsewhere in the coun-
try’; and L. D. Rosenberg of the US Board of Immigration Appeals, ‘Commentary on Internal
Flight/Protection Alternative’, Sept. 2001 (on file with the authors):

It is desirable to use ‘internal protection’ because that language emphasizes the fact
that it is protection that is at the center of the inquiry as to whether there should be
surrogate protection afforded by the receiving state. It is in determining whether
internal protection is available that we can conclude whether a refugee is in need, now,
of protection.

84 Re R.S., New Zealand RSAA, Decision No. 135/92, 18 June 1993.
85 See ELENA Research Paper, above n. 3, pp. 40–1.
86 UNHCR, ‘Action Plan on the Influx of Iraqi Asylum-Seekers: UNHCR Observations’, memo to

the K4 Committee of the Council of the European Union, Brussels, 21 April 1998, as cited in
Frelick, above n. 6, p. 26. See generally, Frelick, above n. 6, pp. 24–7.

87 See text below at n. 120, and at nn. 157–85.
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duty on the applicant to hide or ‘go underground’ in order to avoid detection.88 In
otherwords,UNHCR’s rather fungible safety standardcanbe interpretedasasking,
‘Is it somehow possible for the asylum seeker to avoid domestic harm?’ rather than
‘Can the individual secure access to domestic protection?’89 This approach is evi-
dent in cases that view as decisive the fact that an asylum seeker has somehow man-
aged to avoid persecution for a short period before fleeing his or her home State.
For example, in R. v. Immigration Appeal Tribunal, ex parte Guang, the applicant had
incurred a fine for breaching the one-child policy in China and had subsequently
displayed a poster in his village expressing the view that the government imposed
lighter penalties on well-connected people. A warrant was issued for his arrest and
he fled to Shanghai where he stayed with a friend for two months before escaping
to the United Kingdom. A UK court rejected his claim for asylum on the basis that
he did not suffer persecution during the two months he hid in Shanghai.90

More generally, an emphasis on ‘safety’ alone runs a significant risk of encourag-
ing a view that it is incumbent upon the asylum seeker to avoid persecution in the
proposed internal destination by suppressing his or her political or religious beliefs
in order to avoid detection by the relevant authorities. There are a number of wor-
rying examples of courts apparently taking such an approach by reference to the
safety standard, particularly in cases involving opponents of the one-child policy in
China.91 In one decision of the Australian Federal Court involving a medical practi-
tioner who was involved in political activity directed at opposition to the one-child
policy, including frequently writing angry letters to government officials objecting

88 For example, in Ahmed v. Canada (Minister of Employment and Immigration), [1993] FCJ 718, the
Canadian Federal Court of Appeal considered the claim of a Bangladeshi member of the Awami
League who had been able to avoid harm in his country for fourteen months by going into vir-
tual hiding with a family in a distant town, working as their private cook, and rarely leaving
the home. As the Court concluded: ‘The mere fact that the appellant lived a certain time with-
out significant problems in Chittagong, away from his home and half in hiding, is obviously not
sufficient to conclude that he could rely on state protection in his country.’

89 Indeed, UNHCR’s 1999 elaboration of this issue regrettably suggests that the relevant question
is ‘whether the risk of persecution that an individual experiences in one part of the country canbe
successfully avoidedby living in another part of the country’: UNHCR, ‘1999 Position Paper’, above
n. 22, at para. 9 (emphasis added).

90 R. v. IAT, ex parte Guang, English High Court (QBD), Decision No. CO/3029/98, 1 Sept. 1999.
91 E.g., inR. v. IAT, ex parte Sui Rong Suen, [1997] Imm AR 355, the English High Court (QBD) upheld

the rejection (by the tribunal below) of the claim of a 16-year-old Chinese girl who fled to the
UK after throwing a rock at police who were brutalizing her mother for violating the one-child
policy. She first went to her grandmother’s home, but stayed only a few days because the police
were looking for her there. She then went to a friend’s place one-and-a-half hours away from her
village. After a week, her father advised her to leave the country, and bribed an official to obtain a
passport for her. The IAT, with very little analysis, found internal flight to be viable because there
was no evidence that authorities had pursued her outside her province. The High Court (QBD)
affirmed the decision since, ‘[o]n the findings of fact of the adjudicator it is clear that there would
be no persecution, in his view, in any part of China other than the Fujian Province’ (at p. 363).
This decision implies that the fact that she was able to avoid the authorities by hiding precluded
the recognition of refugee status.



Internal protection/relocation/flight alternative 385

to the one-child policy, the Court found an internal flight alternative to exist since
there was evidence that ‘the applicant had, in fact, been able to restrain herself from
expressing her opinions on the question of the one-child policy between 1992 and
1996’.92

This ‘duty of restraint’ is inconsistent with the very premise of the 1951 Conven-
tion, that is, that individuals have a right to be free of persecution for reasons of
their political beliefs (and other grounds), which presupposes a freedom to express
and act upon those political beliefs. It can never be acceptable for decision makers to
require asylum seekers to avoid persecution by denying their fundamental civil and
political rights suchas freedomofexpressionofopinionandofassociationandfree-
dom to express and practise religious beliefs.93 Given the Preamble’s affirmation
that the refugee regime is premised on ‘the principle that human beings shall enjoy
fundamental rights and freedoms without discrimination’, refugee status may not
be refused simply because an applicant could live in safety by declining to exercise
his or her fundamental beliefs. As the Full Court of the Federal Court of Australia
has recognized in a different case:

[A]n assumption that a person with a strongly held religious belief should act

reasonably, and compromise that belief to avoid persecution, would be

contrary to the humanitarian objects of the Convention.94

An approach which looks not merely to ‘safety’, but instead to the sufficiency of
(affirmative) protection, ensures that such concerns do not arise.

Beyond its insistence on an analysis of protection rather than safety, the IPA stan-
dard also differs from UNHCR’s traditional formulation by the fact that the duty
to seek internal protection is not predicated on an assessment of whether or not
it would be ‘reasonable’ for the asylum seeker to accept internal protection. While
superficially liberal, the ‘reasonableness’ test in practice allows decision makers to
assess the asylum seeker’s alternatives in light of their own view of what constitutes
‘reasonable’ behaviour. As Frelick rightly observes:

92 YeHong v.Minister for Immigration andMulticultural Affairs, [1998] FCA 1356, 2 Oct. 1998.
93 Indeed, it is recognized that persons at risk because they are members of ‘groups whose members

voluntarily associate for reasons so fundamental to their human dignity that they should not be
forced to forsake the association’ are entitled to refugee status on grounds of membership of a
particular social group:Ward, above n. 5, p. 739. The importance of not requiring applicants to
abdicate their religious beliefs in order to remain inside their country was recognized, for ex-
ample, in a German case concerning Turkish citizens of the Yezidi religion. The Federal Consti-
tutional Court held that there was no IPA in existence in Turkey for practising Yezidis fleeing
religious persecution. By continuing to practise their religion they would be faced with severe
financial hardship and they could not be expected to compromise their religious beliefs in order
to avail themselves of safety. See ELENA Research Paper, above n. 3, p. 34.

94 Wang v. Minister for Immigration and Multicultural Affairs, [2000] FCA 1599, at para. 85, where
Merkel J paraphrases and adopts the previous decision of the Full Court of the Federal Court
of Australia in Omar v.Minister for Immigration and Multicultural Affairs, [2000] FCA 1430 at para.
42. Merkel J helpfully summarizes the authority for this proposition: see generally paras.82–91.
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Reasonableness, as Alice no doubt would observe, depends on which side of

the looking glass one is standing. Viewed from the host country perspective,

the risks and dangers to asylum seekers back in their far away countries may

appear less threatening than they do from the perspective of persons who

have directly experienced those conditions up close and who fear being sent

back through the looking glass to experience them again.95

Even UNHCR’s 1999 position paper suggests only an open-ended list of possible
menu items that States may choose to consider in assessing reasonableness.96 Deci-
sion makers are thus required to make their own individual assessments as to what
is ‘reasonable’ in a particular case. Such an amorphous test is not amenable to struc-
ture or guidance by appellate courts. Storey has remarked on the situation in the
United Kingdom that, ‘despite seeing the IFA as an essential element of the 1951
Convention scheme, there has been little sign that UK judges have either welcomed
or seen the necessity for decision makers either to analyse it or apply it themselves
within a clear or settled framework of analysis’.97

This inherent lack of analytical clarity produces wide inconsistency between
jurisdictions. For example, while decisions in Denmark, the Netherlands, and the
United Kingdom have generally held that the presence of family in the proposed
internal destination is not necessary, other decisions, particularly in jurisdictions
such as Canada, Finland, Switzerland, and New Zealand, have insisted on the rele-
vance of family and other social networks. A similar divergence is evident in respect
of other factors comprising the ‘reasonableness’ test. For example, the Nether-
lands Council of State has held that the prospect of the deterioration of an asylum
seeker’s socio-economic status will not prevent an IFA from being recognized,98 the
Danish Refugee Appeals Board is unlikely to take account of socio-economic factors
in deciding whether an internal option is reasonable,99 and the Canadian Federal
Court has denied the relevance of the potential for economic prosperity in assessing
the viability of an IFA.100 On the other hand, German101 and Swiss102 courts have

95 Frelick, above n. 6, p. 23.
96 It is said that the claimant’s personal profile will be important and that factors to be considered

might include but are not limited to age, sex, health, family situation and relationships, ethnic
and cultural group, political and social links and compatibility, social or other vulnerabilities,
language abilities, educational, professional, and work background, and any past persecution
suffered and its psychological effects: UNHCR, ‘1999 Position Paper’, above n. 22, at para. 16.

97 H. Storey, ‘United Kingdom Case Law on “Internal Flight Alternative”’, 11(2) Immigration and
Nationality Law and Practice, 1997, p. 57 at p. 58.

98 Decision No. A-2.0273, Netherlands Council of State, 1980.
99 See ELENA Research Paper, above n. 3, p. 30.

100 Singhv.Canada (Minister of EmploymentandImmigration), FederalCourtofCanada (TrialDivision),
[1993] FCJ 630, 23 June 1993.

101 See e.g., the decision of the Bavarian Administrative Court, AN 12 K 89.39598, 30 May 1990,
and the decision of the Bavarian Higher Administrative Court, Az. 24 BZ 87.30943, 15 Nov.
1991.

102 In a decision of the Swiss Asylum Appeal Board (French-speaking division), 6 Dec. 1994, 2nd
Ch., No. 175287, it was held that there was no IPA for the Yezidis in the entire Turkish territory
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sometimes argued for the relevance of economic or financial hardship in assessing
the adequacy of an IFA. A similar divergence can be seen in relation to language
skills. While decision makers in New Zealand have held that an absence of rele-
vant language skills does not rule out internal relocation, courts in Switzerland and
Canada have held that the ability to speak the language of the relocation alternative
is highly relevant. We agree with de Moffarts’ conclusion that ‘[t]he reasonableness
approach tends to an eclectic or ad hoc jurisprudence concerning claimants from
the same countries and in similar situations’.103

Indeed, application of the ‘reasonableness’ standard may even produce inconsis-
tent results within the same jurisdiction. This is exemplified in a series of cases
before the Canadian Federal Court involving consideration of the possibility of
relocation to Colombo by older Sri Lankan Tamils. On the one hand, the Court
considered internal relocation a reasonable alternative for an 82-year-old Tamil,
confined to a wheelchair, impoverished and isolated from family.104 On the other,
the Court rejected the possibility of requiring relocation to Colombo for a 75-year-
old Tamil woman who had no family there,105 and remanded another case because
the tribunal panel had failed to consider that the applicant was a widow in her six-
ties with no family support or connections in Colombo and with no knowledge of
English or Sinhalese.106 This analysis makes plain that the ‘reasonableness’ of an
IFA is essentially in the eye of the beholder.

Not only is the reasonableness standard prone to arbitrariness, but it involves
an unfocused and open-ended inquiry which is not anchored in the language or
object of the 1951 Convention. Many of the factors frequently taken into account
by decision makers in this context have more relevance to immigration law-based
humanitarian applications than to determinations under the Convention defini-
tion. For example, where applicants have a low level of education, do not speak
the dominant language of the proposed destination, and have limited employment
experience, decision makers are more likely to reject a submission that an inter-
nal relocation alternative is available to the applicant. As an Australian tribunal
held:

The applicant has lived in the Jaffna area all his life. He has never lived or

worked in Colombo (with the exception of four months before his departure

to Australia). He does not speak Sinhalese and has never had a job. He has

limited education. As an inarticulate, elderly person from the north who

where, following the emigration of a large part of their population, they no longer had a socio-
economic network.

103 De Moffarts, above n. 30.
104 Periyathamby v. Canada (Minister of Citizenship and Immigration), Canadian Federal Court (Trial

Division), (1995) 26 Imm LR (2d) 179.
105 Ramanathan v. Canada (Minister of Citizenship and Immigration), Canadian Federal Court (Trial

Division), Decision No. IMM-5091-97 (1998); 1998 Fed. Ct. Trial Lexis 1017.
106 Jayabalasingham v. Canada (Minister of Citizenship and Immigration), Canadian Federal Court (Trial

Division), Decision No. IMM-140-98 (1998); 1998 Fed. Ct. Trial Lexis 1283.
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speaks no Sinhalese, the applicant would be particularly vulnerable . . . I am

satisfied that it would not be reasonable to require him to relocate to

Colombo where there are continuing large-scale round-ups of Tamils,

arbitrary detention of Tamils, and continuing human rights abuses on the

part of the [Sri Lankan security forces].107

The difficulty with such cases is that decision makers do not explain why edu-
cated, employable people are less at risk of suffering from ‘continuing large-scale
round-ups of Tamils, arbitrary detention of Tamils, and continuing human rights
abuses’ than uneducated claimants. These cases tend to conflate the considerations
relevant to refugee status with those more relevant to an application for entry on
humanitarian or compassionate grounds. Indeed, the humanitarian nature of the
inquiry has been explicitly acknowledged by some adjudicators.108 Yet it is difficult
to understand why an extra-legal discretion, by application of the humanitarian-
based reasonableness test, should reside in decision makers in respect of only this
aspect of the 1951 Convention. If it is justified in this context, then one might won-
der why it is not equally justified in respect of other aspects of the definition. For ex-
ample, where serious harm in respect of which a person is at risk does not amount
to ‘persecution’, why should decision makers not consider whether it is nonethe-
less unreasonable to expect the applicant to endure it on return to his or her home
country?

This objection is not merely a theoretical one; rather, it is this very lack of justifi-
cation for the reasonableness test in the Convention text that makes it an unwieldy
basisuponwhichtoanchor theassessmentofan internalalternative toasylum.This
point is well exemplified in the judgment of the New Zealand Court of Appeal in
Butler v. Attorney-General:

[T]he various references to and tests for ‘reasonableness’ or ‘undue

harshness’ . . . must be seen in context or, to borrow [the English Court of

Appeal’s] metaphor, ‘against the backcloth that the issue is whether the

claimant is entitled to the status of refugee’. It is not a stand alone test,

authorising an unconfined inquiry into all the social, economic and political

circumstances of the application including the circumstances of members of

the family . . .

Rather than being seen as free standing . . . the reasonableness test must be

related to the primary obligation of the country of nationality to protect the

claimant . . . The reasonableness element must be tied back to the definition

107 Decision No. V96/05239, Australian RRT, 11 March 1997.
108 For example, in Jayabalasingham, above n.106, Richard J held that, when the tribunal had stated

that the reasonableness of the IPA requires ‘some additional or extraordinary hardship’, it had
erred by bringing the threshold of the test beyond humanitarian and compassionate consider-
ations. See also Ramanathan, above n. 105, in which Hugessen J held that it is incorrect to ex-
clude humanitarian and compassionate grounds when considering the possibility of internal
protection.
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of ‘refugee’ set out in the Convention and to the Convention’s purposes of

original protection or surrogate protection for the avoidance of

persecution.109

The risk of continuing to insist on this approach therefore is that any care-
ful interpreter of the 1951 Convention will eventually be drawn to the posi-
tion articulated by the UK Immigration Appeals Tribunal in Ashokanathan that
‘reasonableness’ is simply a kind of ‘humanitarian gloss’ on strictly legal treaty
obligations.110 Indeed, Canadian courts now set ‘a very high threshold for the un-
reasonableness test’.111 By contrast, an analysis focused on the sufficiency of pro-
tection has the distinct advantage of being a standard actually derived from a treaty
that States have formally agreed to be binding on them. In addition, it provides a
focused and principled framework of analysis, based on the aims and objects of the
1951 Convention.

V. Steps for assessment of an internal protection alternative

In order to determine whether a claim to refugee status may lawfully be
denied on grounds of an internal protection alternative (IPA), four criteria must be
considered. First, is the proposed IPA accessible to the individual – meaning access
that ispractical, safe, and legal?Secondly,does the IPAofferan ‘antidote’ to thewell-
founded fear of being persecuted shown to exist in the applicant’s place of origin –
that is, does it present less than a ‘real chance’ or ‘serious possibility’ of the origi-
nal risk? Thirdly, is it clear that there are no new risks of being persecuted in the
IPA, or of direct or indirect refoulement back to the place of origin? And, fourthly,
is at least the minimum standard of affirmative State protection available in the
proposed IPA?

In this section, we outline the considerations relevant to the application of each
of these four analytical steps. As we hope to make clear, far from being a radical
departure from prior practice, the IPA approach merely draws together the ‘best

109 Butler v. Attorney-General, above n. 71, p. 218.
110 Ashokanathan, Decision No. 13294, UK IAT. According to C. Yeo, ‘The “Internal Flight Alterna-

tive”: Counter-Arguments’, 15(1) Immigration, Asylum andNationality Law, 2001, p. 9 at p. 16:

Looking to the future, the approach to an internal protection alternative advocated in
the Michigan Guidelines on IPA and adopted in New Zealand seems preferable to the
current UK position. Uncertainty would also be reduced and the approach is more
readily compatible with the text of the Convention. It might also lead to a higher
success rate in asylum applications. While the Michigan approach may appear to restrict
positive discretion, Adjudicators might prove to be more amenable to accepting IFA
counter-arguments if such arguments were more firmly based on a logical foundation.

111 Canada (Minister of Citizenship and Immigration) v. Ranganathan, Canadian Federal Court of
Appeal, Decision No. A-348-99, 21 Dec. 2000.
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practice’ of State Parties in a legal framework directly derived from the 1951 Con-
vention itself. For this reason, the IPA approach is neither inherently more liberal
nor more conservative than earlier formulations; it is simply a framework explic-
itly designed to identify persons who do not require the surrogate protection at the
heart of refugee law because they already have access to the protection of their own
State.

A. Step 1: accessibility

Since IPA analysis is concerned with the possibility of a present source of
alternative internal protection, the first question is whether the asylum seeker can
in fact gain access to the region proposed as an IPA. This notion that the IPA must
not be ‘merely theoretical or abstract’112 is already a well-accepted proposition in
the jurisprudence of States Parties:113

[N]otwithstanding that real protection from persecution may be available

elsewhere within the country of nationality . . . [IPA does not apply] if, as a

practical matter, the part of the country in which protection is available is not

reasonably accessible to that person. In the context of refugee law, the

practical realities facing a person who claims to be a refugee must be carefully

considered.114

Closely related to the question of practical accessibility is the duty to assess the
physical risks entailed in the process of travel to or entry into the IPA. This has also
been well recognized in State practice.115 For example, inDirshe v. Canada (Minister
of Citizenship and Immigration), the Canadian Federal Court emphasized this concern
in a case where travel to the proposed IPA involved passage through an area in which
violent gangs and roving militia were present:

112 Decision No. N94/03786, Australian RRT, 1995.
113 For example, the US Court of Appeals for the Third Circuit held inEtugh, above n. 14, that there

was an IPA for the Nigerian claimant because the deportation procedure could be effected with-
out the applicant having to re-enter his hometown (where a clear risk existed). Applying the
converseproposition, theUKIATinBaglan (DecisionNo.12620) granted theappealof aTurkish
Kurd on the grounds that the Home Office proposed to deport him not to the identified ‘safe
enclave’, but rather to Istanbul (where he was found to face the risk of persecution). As Linden
J stated in Thirunavukkarasu v. Canada, above n. 25, p. 598, ‘[a]n IFA cannot be speculative or
theoretical only; it must be a realistic, attainable option’.

114 Randhawa, above n.14, p.270. The principle has more recently been reiterated by the Full Court
of the Federal Court of Australia inPerampalamv.Minister for ImmigrationandMulticulturalAffairs,
(1999) 84 FCR 274, at 288 per Moore J.

115 The US BIA held inMatter of H. (BIA, Decision No. 3276, 1996) that it would be prepared to give
weight to the government’s contention that an internal protected area existed for the Somali
claimant only if first provided with clarification of just how the government would propose to
deport the individual to the protected area (in view of the dangers between Mogadishu – where
access was possible – and the allegedly safe area).
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The Tribunal erred in law in its assessment of the applicant’s fear of gangs

and roving militia in relation to the [IPA]. In order for an [IPA] to be viable, it

must be physically possible for the applicant to get there. This involves an

assessment of how the applicant is to get there. If it is dangerous for the

applicant to get to the safe area, it cannot be said that the [IPA] is a practical

possibility.116

The final aspect – legal accessibility – has two dimensions. First, it is impera-
tive that an asylum seeker not be returned to an IPA where return requires passage
through an intermediate State which will not legally permit the asylum seeker’s
entry. For example, a Kurd could not be returned to northern Iraq via Turkey if
Turkey will not grant a visa to permit entry into Turkey. This was emphasized by
the Federal Court of Australia inAl-Amidi v.Minister for Immigration andMulticultural
Affairs:

The Tribunal was satisfied that the applicant could not enter Iran or Syria and

was likely to be satisfied on the evidence before it that he could not enter

Turkey. There was nothing before the Tribunal to allow it to be satisfied that

the applicant would be given travel documents, and, if returned from

Australia, that he would be able to enter northern Iraq. Indeed, the Tribunal

did not consider that question. That represented a fundamental flaw in the

decision-making process and one which meant that the task set for the

Tribunal by the Act was not carried out.117

Secondly, since the rationale of internal alternative protection is that refugee sta-
tus is not required to be granted where the applicant’s own government is able to
protect him or her in at least part of the country of origin, it would make little sense
to deny asylum on the basis of an internal option that the national government has
formally made unavailable to the applicant.118 As was well explained by the Cana-
dian Federal Court in Sathananthan v.Canada, in refusing to recognize the existence
of an IPA for a Tamil in Sri Lanka:

[T]he applicant’s evidence was that he was ordered by the police in Colombo

to go North within 48 hours – a place where . . . the applicant had a

116 Dirshe v.Canada (Minister ofCitizenship and Immigration), Federal Court of Canada (Trial Division),
Decision No. IMM-2124-96 (1997), 1997 Fed. Ct. Trial Lexis 521.

117 Al-Amidi v.Minister for Immigration andMulticultural Affairs, above n. 71, pp. 510–11. See also, the
decision of the Bavarian Higher Administrative Court, which held that a Kurdish asylum seeker
could not be expected to return to northern Iraq as he did not possess any valid travel docu-
ments, without which he would be unable to access the territory of northern Iraq via Syria,
Turkey, or Iran and there would be no other legal way of entering northern Iraq, Decision
No. 23 B 99.32990, 23 March 2000, cited in ELENA Research Paper, above n. 3, p. 35.

118 For example, the UK IAT correctly held in Yang (Decision No. 13952, 1996) that no relocation
alternative existed for the Chinese applicant in that case, since ‘[o]n the background evidence
available to us it seems that China administratively controls where its citizens may live and
there is therefore no freedom of internal movement without consent’.
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well-founded fear of persecution . . . [The] finding [of internal protection] is

grounded in faulty analysis . . . based . . . [inter alia] on a contradiction (one can

stay in Colombo but if one does one will be breaking the law and will be

arrested).119

Once practical, safe, and legal accessibility to the proposed IPA has been estab-
lished, the inquiry turns to an assessment of the quality of protection available
in the IPA. This in turn involves a threefold analysis: does the IPA constitute an
‘antidote’ to the original risk of being persecuted; are there new risks of being per-
secuted, or of refoulement to the region of origin; and is the level of affirmative pro-
tection available in the IPA consistent with the minimum acceptable standard?

B. Step 2: antidote

An IPA can obviously be said to exist only in a place where the applicant
does not face a well founded fear of being persecuted. It is not, however, suffi-
cient simply to find that the original agent of persecution has not yet established
a presence in the proposed site of internal protection. Rather, there must be rea-
son to believe that the reach of the agent of persecution is likely to remain localized
outside the designated place of internal protection. For example, a German court
found that a Lebanese asylum seeker could not avail himself of an IPA as Syrian
troops, who perceived the applicant to be an opponent of the Baath party in power
inSyria,were in theprocessof expandingtheir alreadyextensive controlovera large
part of Lebanon. The Court thus held that ‘it was . . . not certain that the applicant
would be safe from persecution by the Syrian military for a considerable period of
time’.120

The method of measuring the degree of risk in the IPA is the usual ‘well-founded
fear’ test, that is, whether there is a ‘reasonable possibility’, ‘reasonable chance’, or
‘real chance’ of being persecuted in the IPA. On the one hand, a fear of being perse-
cuted is well founded even if there is not a clear probability that the individual will
be persecuted. On the other hand, the mere chance or remote possibility of being
persecuted is an insufficient basis for the recognition of refugee status. The relevant
inquiry is whether there is a significant risk that the individual may be persecuted
in the IPA in the foreseeable future.

Clearly, an inquiry into the potential for an IPA to provide an antidote to the per-
secution feared in the localized region presupposes an initial assessment of the na-
ture and degree of the well-founded fear in the applicant’s region of origin. This
is because the antidote required will vary considerably according to the risk of

119 Sathananthan v. Canada (Minister of Citizenship and Immigration), Federal Court of Canada (Trial
Division), Decision No. IMM-5152-98 (1999); 1999 Fed. Ct. Trial Lexis 1149.

120 Higher Administrative Court (Hessen), Decision No. UE 1568/84, 2 May 1990.
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persecution faced in the first region. Thus, protection that is meaningful and ef-
fective in one case may not be so in another. For example, while a man who fears
guerrillas requires protection from a strong government military that can confine
the threat to localized regions, a strong military that can suppress guerrilla activity
may be meaningless for a woman fleeing domestic violence who needs assertive po-
liceprotection.Thisagainserves tohighlight the importanceofapproachingthe in-
quiry in a methodical manner, beginning with an assessment of well-founded fear
before proceeding to the protection assessment. An analysis that conceives of IPA
as part of the initial well-founded fear assessment obscures the importance of this
two-stage assessment and runs the risk of producing an inadequate assessment of
continuing risk in the intended IPA.

In practical terms, a decision regarding the existence of an IPA is a function of (a)
the ability of the agent of persecution to be present in the IPA;121 and (b) the like-
lihood of pursuit in the IPA. A Canadian decision illustrates the interplay of these
two essential elements in the inquiry:

[In rejecting the claimant’s application, the Immigration and Refugee Board]

failed to address the applicant’s evidence that the applicant’s husband is a

sophisticated, vindictive and obsessed individual and that, based on his past

conduct, he would be able to track down the applicant anywhere in Peru,

even without his political connections [to the Shining Path].

Inter alia, the Board suggested that a reasonable [IPA] existed outside Lima,

as the applicant could find employment as a teacher. However, it did not deal

with the submission that the applicant’s husband could trace her through the

Ministry of Education. Further, despite finding state protection had been

refused in the past, the Board offered no substantive reason to justify that the

applicant would be safe outside Lima.122

In this decision, the Court appropriately considered the fact that the husband
was sophisticated and well connected in the government and the Shining Path (that
is, capable of pursuit) and that he was obsessed (that is, likely to pursue).

The frequent concernof courtswithwhether theasylumseeker is aprominentac-
tivist or relatively anonymous should similarly be understood to inform the issue

121 E.g., the Federal Court of Canada found that an Argentinian claimant opposed to mandatory
union dues and a member of the Radical Civic Union party (UCR), faced the risk of beatings
by trade unionists. But the court found a valid IPA because ‘there are municipal and provin-
cial jurisdictions controlled by political opponents of the Justicialista (Peronist) Party and its
trade union allies . . . [T]he claimant could live safely in provinces of Argentina controlled by
the UCR’:Vidal v.Canada (Minister of Employmentand Immigration), Federal Court of Canada (Trial
Division), Decision No. A-644-92 (1997); Fed. Ct. Trial Lexis 408. Similarly, in New Zealand
RSAA, Decision No. 1613/93, the tribunal found that a low caste Indian could find internal
protection ‘by relocating either to Uttar Pradesh or Bihar [where] the appellant would be able
to take advantage of the lower caste governments there in power’.

122 Gonzales-Cambana v. Canada (Minister of Citizenship and Immigration), Federal Court of Canada
(Trial Division), Decision No. IMM-933-96 (1997); 1997 Fed. Ct. Trial Lexis 689.
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of the likelihood of pursuit by the agent of persecution into the proposed IPA.123

However, as emphasized above, it is vital that adjudicators be careful to avoid trans-
forming this analysis into a duty on behalf of claimants to become anonymous by
suppressing their political or religious views or by hiding from the agents of perse-
cution in the new site.124 As the Australian Refugee Review Tribunal held in a case
rejecting the possibility of an IPA for a person at risk because of strong religious
convictions, ‘[t]he issue of internal flight is not a significant one when one takes the
approach of considering the likely conduct of the applicant upon return, for one
may expect that this conduct would be the same whatever part of the country he
returned to’.125

Perhaps the most important and controversial issue that arises under this el-
ement of the IPA analytical framework is whether there can ever be an effective
antidote inside the applicant’s country of origin where the agent of persecution
is the government itself. In short, is the very idea of an IPA in the face of a risk
of being directly persecuted by the government logically inconsistent, given that
the 1951 Convention conceives of the national government as the source of legally
relevant protection (‘. . . unable or . . . unwilling to avail himself of the protection
of that country . . .’)? Comparative jurisprudence reveals divergent answers to this
question.

At one extreme, some decision makers have taken the view that whether or not
the persecutor is the State is completely irrelevant to the analysis.126 However, these

123 For example, the Administrative Court of Austria found that well-known Kurdish opposition
figures in Iraq could not find protection in the ‘safe’ Kurdish zone because ‘Kurdish authori-
ties in the autonomous safety zone are not in a situation to protect the applicant from danger
of persecution by Iraqi authorities. The evidence presented showing general instability lets us
believe that, absent concrete proof to the contrary, it would not be improbable that the Iraqi se-
cret police could undertake activities directed against known opposition fighters in the safety
zone of Northern Iraq, without effective hindrance from the Kurdish authorities. Therefore
there is no [IPA] available for the applicant’: Decision No. 95/20/0284, 12 Sept. 1996 (unofficial
translation).

124 See the text above at nn. 88–90. For example, in In Re C.A.L., above n. 33, the US BIA inappro-
priately relied on a lack of notoriety to reject a Guatemalan man’s asylum claim on the basis of
an IPA, finding (inter alia) that ‘[w]e do not consider the respondent to be a high profile victim
of harassment by the guerrillas’ (p. 5). This was significant given that:

[t]he Department of State country conditions report on Guatemala states that the
numbers of guerrillas have declined through the years, the guerrillas are concentrated
in remote areas with large Indian populations not easily accessible to government
control, and the threat to the general population has decreased.

Ibid., p. 5.
125 Decision No. V96/04931, Australian RRT, 25 Nov. 1996.
126 For example, inMatter of R., above n. 33, the US BIA held that:

[a]ssuming, arguendo, that he previously suffered persecution in Punjab, on the
evidence of the record before us, we do not find it unreasonable to expect him to have
sought refuge elsewhere in India. In view of the unrebutted opinion of the Department
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decisions tend to be problematic, as they often ignore the superior capacity of the
State to pursue the applicant into alternative regions or impose an effective obliga-
tion on the applicant to hide from the State in an alternative location.

At the other extreme, some courts have taken the view that if the agent of per-
secution is the government an IPA can never exist.127 This approach has the advan-
tage of ensuring that the benefit of any doubt regarding the government’s potential
for continued persecution in the alternative region is resolved in favour of the asy-
lum seeker. In addition, it is consistent with the general position in international
human rights law.128 However, it may also be too simplistic, as it fails to consider
the different types of government entities and their varying capacity for nationwide
persecution.

We recommend a middle ground approach which takes into account the differ-
ences between levels of government, as well as divergences in the degree of govern-
mental implication in the risk of being persecuted. The most straightforward type
of case, where the application of an IPA test is most obviously appropriate, is one in
which the State is not the agent or sponsor of the persecution, but is simply unable
to respond to the risk posed by non-State agents in a particular region. In such cases
there is no reason to assume that the government cannot be trusted elsewhere in the
country. Thus, these cases should be analyzed as standard IPA claims, without any
particular presumption as to outcome. Decision makers should nonetheless care-
fully consider all relevant factors, including whether the State is truly willing but
unable to provide protection in the applicant’s home region, whether the persecut-
ing group’s activities (or the government’s inability to control the group’s activities)
are truly limited to one region, and whether in the IPA the government effectively
protects similarly situated persons.

On the other hand, the least logical situation in which to find an IPA is where the
agent of persecution is the national government itself. Where, for example, harm is
threatened by the police or military of a country, or where the national government

of State . . . we find that a preponderance of the evidence establishes that conditions in
India, outside Punjab, are not such that the applicant would have a well-founded fear of
returning to that country.

127 In decisions involving Tamils from Sri Lanka and Kurds from Turkey, the Netherlands Council
of State has refused even to consider internal relocation, holding in effect that internal reloca-
tion is excluded if the national authorities are the agent of persecution (A.R.R. v. S. (1982); R.V.
(1982);A.R.R. v. S. (1988) andR.V. (1994)). The Swiss Asylum Appeal Board (French-speaking di-
vision), 21 April 1993, 4th Ch., No. 138356, has held that there is no possibility of internal pro-
tection where the asylum seeker is directly persecuted by the central authorities. In that case the
Board recognized the claim to asylum of a member of the Turkish Communist Party/Marxist-
Leninist who had been labelled an ‘undesirable person’ by the Turkish authorities.

128 For example, in Alan v. Switzerland, UN Doc. CAT/C/16/D/21/1995, 8 May 1996, the Commit-
tee Against Torture addressed the claim of a rejected Kurdish asylum seeker from Turkey. The
Committee, concerned that the agent of persecution was the Turkish State itself, found that
there was no safe area for the applicant inside Turkey.
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actively sponsors or supports the persecutory activities of a theoretically indepen-
dent agent, there should be a strong presumption against finding an IPA.129 In-
deed, the presumption against IPA in such circumstances may logically be defined
as verging on irrefutable.130 This is consistent with the view of UNHCR that, ‘in the
overwhelming majority of cases involving a fear of State agents of persecution, the
availability of a safe internal alternative will not be a relevant consideration’.131 A
nationalgovernmentpresumablyhas thecapacity topursueanywherewithin its ju-
risdiction. When the State has itself threatened a person in his or her home region,
even a small chance that the government will pursue the person logically amounts
to a genuine risk of harm.132 As explained by the US Court of Appeals for the Ninth
Circuit in Singh v.Moschorak:

All that is required for refugee status to be recognized is a ‘real chance’, a

‘serious possibility’ of persecution. Even if the national government

presently sees no reason to persecute a particular group in a particular place,

it has already demonstrated its willingness to persecute elsewhere. Surely

this alone – unless there has been a fundamental change of government – is

129 Recently promulgated US regulations establish a presumption that internal relocation is not
reasonable where the persecutor is a government or is government-sponsored, unless the INS
‘establishes by a preponderance of the evidence that, under all the circumstances, it would be
reasonable for the applicant to relocate’ (US Regulations, above n. 3).

130 For example, the US Court of Appeals for the Ninth Circuit observed that ‘it has never been
thought that there are safe places within a nation when it is the nation’s government that has
engaged in the acts of punishing opinion that have driven the victim to leave the country’: Singh
v. Moschorak, 53 F 3d 1031 at 1034 (9th Circuit), 1995; Chanchavac v. INS, 2000 US App. Lexis
5066 (9th Circuit), 27 March 2000.

131 UNHCR, ‘1999 Position Paper’, above n. 22, pp. 1–3.
132 This approach has also been taken by the European Court of Human Rights in interpreting

Art. 3 of the 1950 European Convention for the Protection of Human Rights and Fundamental
Freedoms, ETS No. 5. In Chahal v. United Kingdom (Decision No. 70/1995/576/662, 1996), the
Court was concerned with an application for asylum in the UK of a Sikh separatist, who alleged
persecution in the Punjab region of India. The UK offered to send him to another part of India,
claiming that only the local Punjabi police posed a real risk, which had lessened in recent years
in any event. Chahal introduced evidence that Sikh separatists are at risk of disappearance, ar-
rest, extrajudicial execution, and torture anywhere in India. The Court essentially accepted
Chahal’s evidence and rejected the possibility of an IPA:

Although the Court is of the opinion that Mr Chahal, if returned to India, would be
most at risk from the Punjab security forces acting either within or outside State
boundaries, it also attaches significance to the fact that attested allegations of serious
human rights violations have been levelled at the police elsewhere in India.

Ibid., para. 104.
In a more recent decision, the European Court of Human Rights in Hilal v. United Kingdom,

Decision No. 45276/99, 6 March 2001, rejected the UK Government’s argument that an ‘inter-
nal flight’ option existed in mainland Tanzania for an applicant fleeing persecution in Zanz-
ibar. The Court explained that ‘[t]he police in mainland Tanzania may be regarded as linked
institutionally to the police in Zanzibar as part of the Union and cannot be relied on as a safe-
guard against arbitrary action’ (at para. 67).
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enough to meet the ‘real chance’, ‘serious possibility’ standard throughout

the country over which that government has authority.133

The logic of avoiding consideration of IPA when an official organ of the national
State is the direct or indirect agent of persecution is well illustrated in the recent
decision of the Federal Court of Australia in Minister for Immigration and Multicul-
tural Affairs v. Jang, a case in which internal protection was assessed in relation to
a Christian woman fearing persecution on religious grounds in China as a result of
the enforcement of a national law restricting religious practices. One of the issues
to be considered by the Court was whether the tribunal below had erred in failing to
consider the IPA option since the enforcement of the national law varied between
regions. The Court rejected the notion that the possibility of internal protection
was an appropriate consideration in such a case:

However, where the feared persecution arises out of action taken by

government officials to enforce the law of the country of nationality, or to

implement a policy adopted by the government of that country, it will be

much more difficult for [a] . . . decision maker to reach satisfaction that there

is no real risk of the refugee applicant being persecuted if returned to that

country. In such a case, if there is a safe area, this must be because the

responsible officials have failed to discharge their duty to enforce the relevant

law or policy . . . That situation might change overnight, either because of the

appointment of one or more new officials or insistence on enforcement by

superior offices. There will often (perhaps usually) be a ‘real risk’ of that

happening.134

It should be emphasized that this extreme caution against considering IPA ap-
plies both in cases where the national government is the direct persecutor and
where the national government is the sponsor of persecution by other State or non-
State agents. As has usually been recognized, this is because there is no greater rea-
son to entrust an applicant’s protection to a government which persecutes indi-
rectly than to one which persecutes directly.

Whenmight itbepossible to rebut theextremely strongpresumptionagainst IPA
where the national government is the direct or indirect agent of persecution? The
assertion that a person can be safe in an alternative region of the country when the
national government is the agent or sponsor of persecution, absent the imposition

133 Singh v.Moschorak, above n. 130. See also,Damaize-Job v. INS, 787 F 2d 1332 at 1336 (9th Circuit),
1986, where the Court said, in relation to the contention that the Nicaraguan government per-
secuted Miskito Indians only on the Atlantic Coast:

[T]he record does not indicate any clear intent on the part of the Sandinistas to limit
their persecution to any one geographical area, and Damaize testified that he can be
readily identified as a Miskito wherever he goes.

134 Minister for Immigration andMulticultural Affairs v. Jang, (2000) 175 ALR 752 at 758–9.
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of a requirement that the person hide from the government, essentially presumes
that relocation will fundamentally alter the person’s relationship with the national
government. This suggests an analogy to the Convention’s cessation clause that al-
lows refugee status to be withdrawn when ‘the circumstances in connection with
which he has been recognized as a refugee have ceased to exist’.135 The test of
whether a change of circumstances has taken place is an onerous one: the change
must be proven to be substantial, truly effective, and durable.136 A comparably high
burden should rest on the asylum State seeking to establish that a person who faces
the risk of being persecuted by a national government can be said to be protected
by that same government in the proposed IPA.137 In particular, once the national
government has displayed an interest in persecuting an individual, it cannot be as-
sumed that periods of non-persecution, even in a different location, are sufficient
evidence that the government no longer intends to harm the applicant. This was
recognized by a New Zealand tribunal in a case concerning a claim by a member of
the All India Sikh Student Federation who had been tortured by Indian police:

It is common in such cases for police activity to be unpredictable and

spasmodic, though their interest remains constant. It is a common feature of

cases heard by the Authority that police will visit at irregular intervals. On

occasion those intervals are closely spaced, on other occasions they are widely

spaced. For that reason care must be taken to ensure that inferences are

drawn not only from the regularity of the visits, but also from the equally

fundamental factor, namely the suspicions held by the police.138

There are, however, two ‘intermediate categories’ in which it is appropriate to
apply a presumption against IPA, but not a nearly insurmountable presumption of
the kind befitting situations of direct or indirect national government persecution.

The first intermediate category consists of cases where the threat is one that em-
anates from local governmental authorities. Because local governments operate
under the authority of the national government, an IPA should be found to exist

135 1951 Convention, Art. 1C(5).
136 UNHCR, Executive Committee, Conclusion No. 69 (XLIII) 1992, opines that the change in cir-

cumstances must be ‘fundamental, stable and durable’.
137 US courts have generally recognized that the burden rests on the party seeking to rebut the

presumption in cases involving State persecution. In a case involving a Coptic Christian from
the Sudan whose family had been terrorized by government forces on religious grounds, the
Court of Appeals for the 5th Circuit held that:

[w]hen a party seeking asylum demonstrates that a national government is the
‘persecutor’, the burden should fall upon the INS to show that this government’s
persecutive actions are truly limited to a clearly delineated and limited locality and
situation, so that the applicant for asylum therefore need not fear a likelihood of
persecution elsewhere in the nation.

Abdel-Masieh v. INS, 73 F 3d 579 at 587 (5th Circuit), 1996.
138 Re R.S., New Zealand RSAA, above n. 84.
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only very rarely in such a case. In principle, a national government that fails to in-
tervene to prevent persecution by local authorities is highly unlikely to be a solid
guardian of those who were victimized in that locality. Only if there is clear evi-
dence that the persecuting authority has no sway outside its own region and that
there were particularly extenuating circumstances to explain the national govern-
ment’s failure to counteract localized harms in the region of origin (of a kind not
relevant to the proposed IPA) might it be possible to consider an IPA in such circum-
stances. A case in which the presumption may have been properly rebutted (but was
not in fact considered) is RakeshMaini, a recent decision of the US Court of Appeals
for the Ninth Circuit.139 The decision involved the claim of a mixed Sikh-Hindu
couple who were attacked by local Marxist party (CPM) operatives in Calcutta. As
the CPM has no power in most other parts of India, the Court might reasonably
have inquired into the possibility of internal protection.

On the whole, however, courts have properly taken a cautious approach to allega-
tions that persecution is localized because the relevant action is by local authorities.
For example, inMirza v. Canada (Minister of Citizenship and Immigration), a Pakistani
man applied for asylum in Canada because he feared persecution by local police
based on his political activities. The police had raided a political meeting he had
organized, and a local court issued an arrest warrant for him. The tribunal denied
refugee status on internal protection grounds, finding that ‘even if the arrest war-
rants were indeed valid, the panel, in light of the current country conditions, finds
that the arrest warrants would not be acted upon’. The Federal Court overturned
this finding, emphasizing that the arrest warrants could be executed anywhere in
Pakistan, even if issued only by a local court.140

The second ‘intermediate’ category for which IPA may be relevant comprises
cases where the national government has not supported the non-State agent of
harm, but has simply tolerated its actions. While also operating under a presump-
tion against the existence of an IPA, such cases may be more open to a rebuttal of
the presumption since the conditions forming the basis of the government’s deci-
sion to tolerate persecution in one region may not pertain to other regions of the
country. For example, the extent of ethnic tension in a particular region may be
so high that government intervention to protect an oppressed minority from vigi-
lante thugs could legitimately be said to pose the risk of exacerbating widespread
violence. In such circumstances, a government may decide that it has no practical
option but to tolerate the abuse of a minority by non-State actors in a particular
region at a particular moment. It may, however, be willing and able to protect that
same minority in a different region in the country. Nonetheless, the instance of tol-
erance of privately inflicted persecution requires a careful inquiry as to the reasons

139 RakeshMaini v. INS, 212 F 3d 1167 (9th Circuit), 2000.
140 Canadian Federal Court Trial Division, Decision No. IMM-4618-98 (1999); 1999 Fed. Ct. Trial

Lexis 842.
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for the government’s actions, and suggests that caution should be exercised before
finding the presumption rebutted.

C. Step 3: no new risk of being persecuted, or of refoulement, to the
region of origin

The third step in IPA analysis is to ensure that, by returning a person to an
alternative region of their country of origin, the returning State is not simply sub-
stituting one predicament for another. The proposed IPA would clearly not offer
protection if the risk of one form of persecution were obviated only to be replaced
by a different risk of persecution for a Convention reason in the IPA. What of the sit-
uation, however, where there exists a risk of even generalized war or other violence
in the proposed IPA (thus not qualifying an individual originating in the IPA to
refugee status because there is no nexus to one of the five Convention grounds)?
Or what if the only potential IPA were located in an uninhabitable desert (again,
not sufficient to qualify an individual originating in the IPA to refugee status, as
generalized hardship would not ordinarily amount to a risk of ‘being persecuted’)?
Should an IPA be held to exist in either of these situations?

Jurisprudence in most States Parties suggests that, where the asylum seeker
would confront either generalized harm within the realm of persecution or other
forms of serious adversity, the existence of an IPA may be denied on the grounds of
‘unreasonableness’.141 As recently explained by Brooke LJ in Karanakaran:

In theory it might be possible for someone to return to a desert region of his

former country, populated only by camels and nomads, but the rigidity of the

words ‘is unable to avail himself of the protection of that country’ has been

tempered by a small amount of humanity. In the leading case of Ex p. Robinson

this court followed an earlier decision of the Federal Court of Canada and

suggested that a person should be regarded as unable to avail himself of the

protection of his home country if it would be unduly harsh to expect him to

live there.142

141 See, e.g., the recent decision of the Full Court of the Federal Court of Australia in Perampalam v.
Minister for Immigration andMulticultural Affairs, above n. 114, in which the Court noted that:

It cannot be reasonable to expect a refugee to avoid persecution by moving into an area
of grave danger, whether that danger arises from a natural disaster (for example, a
volcanic eruption), a civil war or some other cause. A well-founded fear of persecution
for a Convention reason having been shown, a refugee does not also have to show a
Convention reason behind every difficulty or danger which makes some suggestion of
relocation unreasonable.

Ibid., p. 284 per Burchett and Lee JJ.
142 See above n. 31, p. 456. See also, Randhawa v.Minister of Immigration, above n. 14; R. v. Secretary of

State for theHomeDepartment and another, ex parte Robinson, English Court of Appeal, 11 July 1997,
[1997] 4 All ER 210; Adan v. Secretary of State for the HomeDepartment, above n. 71.
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However, as described in some detail in Section IV above,143 the risks of continu-
ing to insist upon a consideration of these factors within the rubric of a ‘reasonable-
ness’ inquiryare significant, includingboth inconsistencybetweenandevenwithin
jurisdictions, and most importantly the imposition of a decision maker’s perspec-
tive on appropriate behaviour in analyzing circumstances likely to be beyond his
or her personal experience. As explained above, the ‘reasonableness’ inquiry is
also extremely vulnerable to challenge or outright abrogation, since it appears
to grant decision makers the right to engage in an open-ended humanitarian as-
sessment of a kind not called for by the 1951 Convention itself.144 Rather than
relying upon a vague term not found in the text of the 1951 Convention, the
protection approach to IPA analysis requires that potential risks of a kind not capa-
ble of grounding an independent claim to refugee status be taken into account in
ways that can more readily be accommodated within the 1951 Convention frame-
work. This tack is not only more legally justified than the asserted duty to assess
‘reasonableness’, but as a pragmatic matter is more likely to be accepted by those
adjudicators sceptical of the viability and justification of the amorphous reason-
ableness test. The relevance of generalized or non-persecutory serious harm in the
IPA can be taken into account within the terms of the 1951 Convention in two
ways.

First, it may be the case that the harm faced in the proposed IPA is sufficiently se-
rious to fall within the realm of ‘persecution’, but nonetheless an insufficient basis
for a refugee claim because it is truly generalized in its infliction or impact (that is,
there is no nexus to one of the five Convention grounds). This might be the case if
an applicant were exposed in the IPA to generalized threats to life or physical se-
curity associated with war, or to generalized extreme economic deprivation on a
variety of fronts (for example, lack of food, shelter, or basic health care). While per-
sons originating in the proposed IPA would fail the test for refugee status on nexus
grounds, the same cannot be said of the person whose case is being considered on
IPA grounds. The latter person did not face these (persecutory) risks in his or her
place of origin, and has already been found to face a well-founded fear of being per-
secuted for a Convention reason in his or her home area. The only reason – albeit an
indirect reason – that she or he now faces the prospect of a threat to life or physi-
cal security in the proposed IPA is therefore the flight from the place of origin on
Convention grounds which has led him or her (via the asylum State) now to be con-
fronted with a harm within the scope of persecution. The risk now faced is there-
fore a risk faced ‘for reasons of’ the Convention ground which initiated the original
involuntary movement from the home region. This is because the nexus criterion
in the refugee definition requires only a causal relationship between a protected
factor (race, religion, nationality, political opinion, membership of a particular
social group) and the persecutory risk. If the protected ground is a contributing

143 See the text above at nn. 95 et seq. 144 See the text above at nn. 108–10.
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factor to the risk of being persecuted, then Convention status is appropriately
recognized.145

This is the position impliedly accepted in the German approach to IPA analysis.
For example, the German Federal Administrative Court has explained:

[A]n alternative is not possible where the applicant would face threats

elsewhere in his country of origin that are equivalent in intensity to those

which initially led him to flee. Such threats need not be of a political nature;

so long as the applicant would be forced into a precarious position to avoid . . .

persecution . . . in his region of origin, the applicant effectively has no access

to an internal [protection] alternative.146

The alternative scenario presently addressed by ‘reasonableness’ analysis in-
volves a risk in the IPA which is not sufficiently egregious to amount to a risk of
‘being persecuted’. An independent refugee claim by a person originating in the
IPA would therefore not, even if able to satisfy the nexus requirement, meet the
definition of a Convention refugee. Yet serious harms falling short of persecutory
conduct may nonetheless be relevant to the assessment of IPA. This is because a per-
son under consideration for IPA has already prima facie satisfied the ‘well-founded
fear of being persecuted’ (inclusory) language of the1951Convention. The decision
maker is now engaged in what amounts to an inquiry into exclusion from refugee
status on the grounds that the applicant (like a person with an actual or de facto sec-
ond nationality) does not in fact require surrogate international protection. In a
fundamental sense, the question is whether the IPA can amount to an adequate sub-
stitute for the refugee status otherwise warranted in the asylum country. Critically,
this inquiry is predicated on the fact that the person being considered for IPA has
already been found to have a well-founded fear of being persecuted.

Because the IPA analysis amounts to an effort to identify a suitable in-country
solution for a person known to face the risk of persecution in that same coun-
try, the decision maker is logically expected to engage in the same sort of analysis
which would inform comparable exclusion inquiries. In the case of an individual

145 See J. C. Hathaway, ‘The Michigan Guidelines on Nexus to a Convention Ground’, 23(2)Michi-
gan Journal of International Law, 2002, p. 207 and available on http://www.refugeecaselaw.org/
Refugee/guidelines2001.htm. Storey, above n. 35, p. 527, has argued for a similar approach
(albeit in the context of the reasonableness approach):

To say that a risk of persecution in an IFA can be indirect entails recognising that, while
the level of risk in one or more IFAs must be shown to be uniformly intense, the
continuing directness of the cause of risk for a Convention reason need not. All that
matters is that there continue to exist a serious possibility that conditions in the IFA
would either re-expose the claimant to direct risk, cause the claimant to accept, or be
forced to accept, undue hardship, or lead to a person becoming a victim of a violation of
core fundamental human rights.

146 German Federal Administrative Court Decision No. BverwG C 45.92, 14 Dec. 1993 (unofficial
translation).
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possessed of actual or de facto nationality in a third State – the best comparator
for the IPA analysis – account would clearly need to be taken of the duty of non-
refoulement. That is, an asylum State would be prohibited from denying refugee sta-
tus on grounds of actual or de facto third (safe) State nationality if there were reason
to believe that the conditions in the third State – while not themselves amounting
to a direct risk of being persecuted – would nonetheless force the applicant back to
his country of origin, thereby indirectly exposing the individual to the risk of being
persecuted. Concern to avoid indirect refoulement underlies the text of Article 33(1)
of the1951Convention, which provides: ‘No Contracting State shall expel or return
(“refouler”) a refugee in anymannerwhatsoever to the frontiers of territories where his
life or freedom would be threatened.’147 The phrase ‘in any manner whatsoever’ is
strongly indicative of the need for a broad rather than a narrow assessment of the
applicant’s predicament, focused on the particular concerns and circumstances of
the individual applicant.148

Thus, if the conditions in the proposed IPA are such that this particular applicant
may be compelled in fact to return to the area in which the risk of being persecuted
exists rather than remain in the IPA, returning him or her to the IPA constitutes
indirect refoulement.149 By directing IPA analysis to those factors that may drive this
particular person back to the risk of persecution, asylum seekers gain the benefit of
a focus on their specific physical, psychological, and social circumstances. In short,
the inquiry iswhether thisapplicant – givenwhoheor she is,whatheor shebelieves,
and his or her essential make-up – would in fact be exposed to the risk of return to
the place of origin if required to accept an IPA in lieu of his presumptive entitlement
to asylum abroad.150

Critically, the assessment called for is not whether the decision maker believes
that the conditions in the IPA are, in the decision maker’s mind, sufficient to drive
a ‘reasonable’ person back to the place of origin. Under ‘reasonableness’ analysis,
an adjudicator might question why a person would ever return to a home region if
she truly has a well-founded fear of being persecuted in that region and may thus be
tempted to find the ‘reasonableness’ test satisfied even where there is a real chance
that indirect refoulementwill occur. By contrast, the IPA approach is premised on the
notion that the decision maker’s sole focus should be on whether this person is
likely to be forced back to the dangerous region, regardless of what is ‘reasonable’ in

147 1951 Convention, Art. 33(1) (emphasis added).
148 See e.g. J. C. Hathaway and J. A. Dent, Refugee Rights: Report on a Comparative Survey (York Lanes

Press, Toronto, 1995), p. 6.
149 The invocation of the duty of non-refoulement in relation to the risk of being forced to move in-

ternally parallels the approach of the ‘Guiding Principles on Internal Displacement’, UN doc.
E/CN.4/1998/53/Add.2, 11 Feb. 1998 (hereinafter ‘IDP Guiding Principles’), at Principle 15(d):
‘Internally displaced persons have . . . [t]he right to be protected against forcible return to or
resettlement in any place where their life, safety, liberty and/or health would be at risk.’

150 ‘Those characteristics do not matter because “of the opinion and feelings of the person con-
cerned”, but because of the risk they may cause’: de Moffarts, above n. 30.
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the circumstances. This approach therefore constrains the scope of decision makers
to import their own subjective notions and assumptions of rational and appropri-
ate behaviour into the determination process. This indirect refoulement analysis has
been impliedly embraced, for example, by a German Administrative Court, which
recognized that ‘[o]ne can, of course, see how it might logically be that strongly re-
ligious communities would feel compelled to risk persecution in order to return to
a region of the country of origin in which they could practice their faith’.151

It is clearly the case that the shift away from ‘reasonableness’ analysis in favour
of consideration of both indirect nexus and indirect refoulement proposed here will,
in many and perhaps most circumstances, yield a result which parallels that ob-
tained under the ‘reasonableness’ approach. Indeed, the IPA approach has been
criticized on the basis that it constitutes a reasonableness assessment ‘by a differ-
ent name’.152 For example, both methods of analysis acknowledge that an absence
of well-founded fear of being persecuted in the IPA is insufficient to constitute
meaningful protection. Even at the level of specific considerations, the range of fac-
tors that may be relevant to IPA indirect nexus or indirect refoulement analysis is
large and includes some of the same factors as courts have taken into account in
assessing ‘reasonableness’.153 However at this point the similarity ends. Whereas
reasonableness involves, as has been shown above, the decision maker’s view of
reasonable behaviour,154 the IPA approach concentrates on the reality of the con-
ditions for the applicant – the so-called ‘thin skull’ rule familiar to tort lawyers.
It appears that critics of the IPA approach have failed to grasp this fundamental
distinction.155 Moreover, ‘reasonableness’ assessment is not a dependable basis for
the protection of asylum seekers,156 since it is not anchored in a conceptual connec-
tion to the refugee definition. By contrast, a focus on either indirect nexus or the
risk of indirect refoulement provides a structured, principled, and focused inquiry

151 Baden-Württemberg Administrative Court, Decision of 17 May 1990, A 12 S 533/89.
152 Massey, above n. 32, p. 9. While criticizing the rejection of a ‘reasonableness’ criterion, Massey

nonetheless accepts the conceptual logic of the indirect refoulement approach.
153 The similarities in factors that may be considered in a reasonableness inquiry as compared

with the ‘indirect refoulement ’ inquiry were recognized in New Zealand RSAA, Decision
No. 71729/99, 22 June 2000, [2001] NZAR 183. However, that decision emphasized that there
is no super-added reasonableness test, and that the significance of ‘reasonableness’ follows
from its relevance to the issue of the availability of sufficient internal protection (ibid., at
paras. 75–6).

154 See the text above at nn. 95–7.
155 For example, Massey attempts to apply this step of the Michigan approach by constructing a

series of scenarios in which the risk in the IPA does not amount to persecution, but is nonethe-
less serious. He then asks whether the asylum seeker would have ‘a greater chance of survival’
in the original site than the proposed site in each of the scenarios, Massey, above n. 32, pp. 7–9.
The Michigan approach, however, specifically eschews the notion of such a clinical objective
weighing of relative risks, favouring instead an acknowledgment that the focus is on what this
applicant is likely to do, whether or not it is adjudged ‘rational’ in the circumstances.

156 Interestingly, Massey appears to accept this criticism of the UNHCR approach. ‘The [1999
UNHCR] Position Paper does not give any explanation how these considerations [the appli-
cant’s personal profile] in particular, or the “reasonableness” test in general, enter into the as-
sessment of well-founded fear’: Massey, above n. 32, pp. 17–18.
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and is not at risk of being dismissed by courts as a ‘humanitarian gloss’ on the Con-
vention text. Rather, it is required as a matter of international law.

D. Step 4: minimum affirmative State protection available

The fourth and most conceptually challenging element in the protection
approach to devising a Convention-based IPA test gives content to the concept of
‘protection’. If, as we believe, the only textually sound basis to require an at-risk
person to accept an internal alternative to refugee status is that he or she can ‘avail
himself [or herself] of the protection of that country’, then it is incumbent upon
proponents of the IPA view to suggest just how the relevant ‘protection’ should be
conceived.

The point of departure – acknowledged in the case law and by UNHCR – is that
‘protection’ is not simply the absence of the risk of being persecuted. That is, a per-
son may not be at risk of persecution, yet simultaneously not be protected. The
notion of ‘protection’ clearly implies the existence of some affirmative defence or
safeguard. Yet once one moves beyond this truism, there is very little conceptual
clarity as to the method by which the essential content of protection might be de-
fined. One context-specific touchstone, however, is provided by the Preamble to the
1951 Convention in which it is noted that the key aim of the treaty is to ‘revise and
consolidate previous international agreements relating to the status of refugees
and to extend the scope of andprotectionaccorded by such instrumentsby means of a new
agreement’ (emphasis added).157 At the very least, then, ‘protection’ as conceived by
the 1951 Convention includes legal rights of the kind stipulated in the Convention
itself.

Some decisions rendered under the traditional ‘reasonableness’ framework have
acknowledged the importance of legal rights to the assessment of internal protec-
tion alternatives. For example, cases involving child applicants have stressed the
importance of access to education and basic economic subsistence.158 Moreover, in
itsChahaldecision, the European Court of Human Rights recognized the centrality

157 ‘The Convention and the Protocol represent a point of departure in considering the appropri-
ate standard of treatment for refugees, often exceeded, but still at base proclaiming the funda-
mental principles of protection, without which no refugee can hope to attain a satisfactory and
lasting solution to his or her plight’: Goodwin-Gill, above n. 68, p. 296.

158 See e.g., Judgment of 24 March 1997, German Federal Constitutional Court, 2 BvR 1024/95,
NVwZ 97, 65. In Elmi v. Canada (Minister of Citizenship and Immigration), Canadian Federal Court
(Trial Division), Decision No. Imm-580-98 (1999), 1999 Fed. Ct. Trial Lexis 220), the tribunal
had rejected the asylum claim of a 16-year-old Somali who had been 10 years old when he fled
Somalia, on the ground that he could relocate within Somalia. The court overturned the deci-
sion out of concern for his ability to access education or employment:

What is merely inconvenient for an adult might constitute ‘undue hardship’ for a
child . . . In a case of a child whose education already has been disrupted by war, and
who would arrive in Bossaso (IFA) without any money, the question arising is not
simply of ‘suitable employment’, but of any livelihood at all.
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of these concerns to the IPA inquiry. In that case, the Court denied that the Sikh
militant claimant had an IPA in India, in part because the Indian police and secu-
rity forces would not be able to protect his civil and political rights there.159 Perhaps
most directly, Lord Woolf included reference to human rights standards in his for-
mulation of the IPA test in the leading UK decision of R. v. Secretary of State for the
HomeDepartment and another, ex parte Robinson:

In determining whether it would not be reasonable to expect the claimant to

relocate internally, a decision-maker will have to consider all the

circumstances of the case, against the backcloth that the issue is whether the

claimant is entitled to the status of refugee. Various tests have been

suggested. For example, . . . (d) if the quality of the internal protection fails to

meet basic norms of civil, political and socio-economic human rights. So far

as the last of these considerations is concerned, the preamble to the

Convention shows that the contracting parties were concerned to uphold the

principle that human beings should enjoy fundamental rights and freedoms

without discrimination.160

Yet this fundamental rights approach has received too little judicial attention.
It may be that decision makers fear that ‘fundamental rights and freedoms’ is an
unmanageably vague notion. Moreover, it may be thought that a rights-based ap-
proach travels considerably beyond the requirements of the 1951 Convention text.
This point was implicitly made in an English decision dealing with the claim of a
Sri Lankan Tamil who argued that it would be unreasonable for him to be returned
to Sri Lanka. The Court affirmed the rejection of his application by the Tribunal
below, stating:

It would not seem to me necessary, in considering [the reasonableness test, . . .

for decision makers] . . . to conduct a wide-ranging inquiry into the quality of

life which a returning applicant for asylum might expect to enjoy in the part

of his home country to which it was proposed to return him.161

The challenge, then, is to devise a principled approach which adumbrates the
rights-based understanding of ‘protection’ compelled by the internal structure of
the 1951 Convention, but which cannot be dismissed as simply a humanitarian op-
tion to be adopted by more generous States.

The minimum acceptable level of legal rights inherent in the notion of
‘protection’ is certainly open to debate. It might be argued that ‘protection’
requires a government normally to be able to deliver all of the basic international
human rights in the region of proposed protection. On this basis reference would
be made, at a minimum, to the obligations contained in the International Covenant

159 See above n. 132. 160 See above n. 142, pp. 939–40.
161 R. v. IAT, ex parte Sivanentheran, English Court of Appeal, [1997] Imm AR 504 at 509.
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on Civil and Political Rights and the International Covenant on Economic, So-
cial and Cultural Rights. More realistically, Hugo Storey posits that ‘protection’
ought not to be defined on the basis of absolute standards, but rather exists where
there is no discrimination in the enjoyment of all basic human rights between
persons returned on IPA grounds and others already resident in that place.162 A
third alternative is suggested by the UN’s 1998 ‘Guiding Principles on Internal
Displacement’,163 which combine the absolute and relative approaches. Guiding
Principle 1 states:

Internally displaced persons shall enjoy, in full equality, the same rights and

freedoms under international and domestic law as do other persons in their

country. They shall not be discriminated against in the enjoyment of any

rights and freedoms on the ground that they are internally displaced.164

Principles 10–30 revert to a more absolute approach, requiring respect for a se-
ries of more detailed rights framed with specific reference to the dilemmas that con-
front persons who are – as are those excluded on IPA grounds – forced to relocate
within their own country. There is therefore a logical appeal to defining the min-
imum standard of affirmative protection in the proposed IPA by reference to com-
parable norms.

Others, however, will argue that this approach risks going considerably beyond
what the 1951 Convention requires.165 Specifically, if the failure to ensure any of
these basic rights were to be deemed a sufficient basis to find an asylum appli-
cant to be ‘unprotected’ in the proposed IPA site, an unwieldy disjuncture in the
conceptualization of the refugee definition could arise. This is because there is no
consensus that any risk to even a core, internationally protected human right is

162 Storey, above n. 29, pp. 5–11. 163 IDP Guiding Principles, above n. 149.
164 Ibid., Guiding Principle 1(1).
165 Professor R. Piotrowicz of the Department of Law, University of Wales, Aberystwyth, has made

this argument quite clearly:

The main point of the Convention is to ensure that those who have nowhere else to go
should not be sent to a territory where they are persecuted. If . . . the State seeking to
rely on the IPA/IFA/IRA cannot expect the asylum seeker to use the IPA/IFA/IRA in the
absence of conditions that meet ‘applicable human rights standards’, even though the
population at large in the relevant territory may not benefit from the rights referred to
by these same ‘applicable international human rights standards’ . . . we would have a
situation where a superior human rights regime is demanded for asylum seekers but is
not available to the rest of the population in the IPA/IRA/IFA. Furthermore, it may be
that, even if the level of human rights protection is not as good as it might be,
nevertheless people in those areas are not being persecuted or having their rights
breached for reasons envisaged in the Refugee Convention. If that is the case, why
should it be relevant to the State seeking to rely on the IPA/IRA/IFA?

R. Piotrowicz, ‘Comment on the Draft Summary Conclusions’, 1 Oct. 2001 (on file with the
authors).
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tantamount to a risk of ‘being persecuted’. While first level human rights – the
non-derogable civil and political rights (for example, freedom from torture) – are
nearly universally so recognized, a more nuanced analysis of the relevance of sec-
ond level (derogable civil and political) and third level (economic, social, and cul-
tural) rights is required. Some, but not all, threats to these rights amount to a risk of
‘being persecuted’.166 There will therefore clearly be situations in which protection
would be granted on the basis of a risk inconsistent with the ‘Guiding Principles’ –
for example, lack of access to sanitation facilities, inability to receive a passport,
absence of assistance in tracing relatives, or even confiscation of property – even
though the risk of such harms would not normally entitle a person originating in
the proposed IPA site to secure recognition of refugee status.

Because of this concern, the drafters of the IPA approach laid out in the ‘Michigan
Guidelines’ determined that reference could instead be made to the rights which
comprise the 1951 Convention’s own definition of ‘protection’. Since the rationale
for IPA analysis is to determine whether an internal site may be regarded as afford-
inga sufficientanswer to theapplicant’swell-founded fearofbeingpersecutedsuch
that the presumptive remedy of protection in an asylum State is not required, then
there is a logic to measuring the sufficiency of IPA ‘protection’ in relation to the
actual protective duties of asylum States.167 The required standard is not respect
for all human rights, but rather provision of the rights codified as the 1951 Con-
vention’s endogenous definition of ‘protection’ in Articles 2–33. In general terms,
these standards impose a duty of non-discrimination vis-à -vis citizens or other res-
idents of the asylum country and refugees in relation to a core subset of civil and
socio-economic rights,168 including, for example, freedom of religion,169 freedom

166 Hathaway, Refugee Status, above n. 4, pp. 105–24.
167 A comparable approach was taken in Lay Kon Tji v. Minister for Immigration and Ethnic Affairs,

above n.54, in which the Federal Court of Australia considered whether Portugal could provide
‘effective nationality’ to an applicant from East Timor. The Court held:

[B]y the Refugee Convention those countries that do grant refugee status to an
individual are also required to accord to the refugee freedom of religion (Article 4), to
allow the refugee freedom of association (Article 15), and to permit the refugee to have
free access to local courts (Article 16). If the country of second nationality would not
confer those rights on the putative refugee, being rights which by international law
must be afforded to a national, it could hardly be supposed that it was intended that the
putative refugee must seek the protection of that state. The reason a putative refugee
need not seek the protection of that state is because the nationality that the state offers
cannot be regarded as a truly effective nationality.

(Ibid., pp. 691–2).
168 See generally, J. C. Hathaway, ‘The International Refugee Rights Regime’, 8(2) Collected

Courses of the Academy of European Law, 2000, pp. 91–139 (hereinafter, Hathaway, ‘Rights
Regime’).

169 1951 Convention, Art. 4.
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of movement,170 access to courts,171 and rights to work,172 social assistance,173 and
primary education.174

Reference to the 1951 Convention’s internal standard of ‘protection’ has been
criticized on the basis that there are difficulties with a literal application of Articles
2–33 to the internal protection analysis.175 This is certainly true to some extent, as
the 1951 Convention’s rights regime is tailored to counteract the disadvantages of
involuntary alienage.176 It is important to understand, however, that the IPA ap-
proach embraced by the ‘Michigan Guidelines’ does not suggest a literal applica-
tion of Articles 2–33 in considering internal protection, but rather that decision
makers seek inspiration from the kind of interests protected by these Articles as a
way of defining an endogenous notion of affirmative protection in the refugee con-
text. While in some ways falling somewhat short of the standard of ‘protection’ that
would follow from assessment by reference to all key human rights or even to the
‘Guiding Principles on Internal Displacement’, the non-discrimination approach
embodied in the 1951 Convention nonetheless provides a legally solid and contex-
tualized assurance of durable protection. For example, the Canadian decision of
Soosaipillai v. Canada (Minister of Citizenship and Immigration) – in which the Federal
Court held that it would be ‘unduly harsh’ to require an elderly Tamil couple to seek
protection in Colombo because ethnic discrimination would lead to difficulties in
gaining access to the government services, which the frail applicants required177 –
could just as readily (and more legally justifiably) have been adjudicated in the
claimants’ favour on the basis of a protection-based understanding of IPA.

As this example makes clear, our point is not that the ‘reasonableness’ approach
cannot generate positive protection results for asylum seekers whose cases are sub-
ject to internal protection analysis. To the contrary, in the hands of experienced and
thoughtful decision makers, we believe the results will be largely the same. The dif-
ference, however, is that the greater analytical structure of IPA analysis and its more
solid footing in international refugee law allow itmoredependably to generate rights-
regarding determinations of the reality of internal protection. By focusing on the
provision of fundamental civil and socio-economic rights on a non-discriminatory
basis – whether by reference to the whole spectrum of international human rights
law, the ‘Guiding Principles on Internal Displacement’, or to the rights in the 1951
Convention itself – an understanding of ‘protection’ that is readily amenable to
appellate and other accountability is established.

The final point to emphasize is that minimum affirmative State protection im-
plies that there is a State in fact in control in the proposed IPA. This is not a notion

170 Ibid., Art. 26. 171 Ibid., Art. 16. 172 Ibid., Arts. 17, 18, 19, and 24.
173 Ibid., Arts. 20, 21, and 23. 174 Ibid., Art. 22. 175 Massey, above n. 32, pp. 10–12.
176 Hathaway, ‘Rights Regime’, above n. 168.
177 Canadian Federal Court Trial Division, Decision No. IMM-4846-98 (1999); 1999 Fed. Ct. Trial

Lexis 834.
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free from controversy or from divergence in State practice.178 It is an extremely
important issue, however, since lack of adherence to this principle has resulted in
questionable applications of the internal protection principle. For example, some
governments reject Iraqi Kurdish asylum seekers on the ground that they can relo-
cate to one of the two Kurdish enclaves in northern Iraq.179 Similarly, some courts
have held that Somali applicants can be returned to Somaliland or Puntland, even
though no State structure is in place there.180 In cases involving Somali claimants in
particular, such findings have frequently required applicants to turn to their own
clan for protection.181 In one particularly worrying decision, the Spanish Supreme
Court explicitly required the applicant to commit himself to joining one ethnic fac-
tion in order to obtain protection in holding that: ‘Liberia is divided into territorial
zones which are under the influence of different governments or authorities of the
tribes or ethnic rivals, so that its citizens can avail themselves of the protection of
the government they feel allied (related) to.’182

The fundamental problem with such decisions is that none of the proposed pro-
tectors – whether it is ethnic leaders in Liberia, clans in Somalia, or embryonic local
authorities in portions of northern Iraq – is positioned to deliver what Article 1A(2)

178 See e.g., de Moffarts, above n. 30:

The Geneva Convention does not specify what authority should give ‘the protection
of his country’. To be meaningful, protection does not necessarily have to be given by
the central authority. It may also be [delegated to] a ‘de facto’ authority established
on a part of the national territory [for] citizens having an effective link with this
authority.

This approach does not, however, address the question of the international legal accountability
of such a ‘de facto authority’, the critical concern from a protection perspective.

179 In Tawfik v. Canada (Minister of Employment and Immigration), [1993] FCJ 835, the Canadian Fed-
eral Court denied refugee status to a Turkish Kurd on the grounds that ‘with some portion of
northern Iraq under the de facto control of an elected Turkish government’, an IPA existed.
German courts have been somewhat in conflict on whether this approach is appropriate. While
the Higher Administrative Court of Schleswig-Holstein (judgments of 18 Feb. 1998, 2 L 166/96
and 2 L 41/96) argued that northern Iraq cannot offer internal protection because there are no
State-like structures there, the Federal Administrative Court (BverwG 9 C 17.98, 8 Dec. 1998)
has disagreed, holding that the key question is whether a person would be targeted by Iraqi
agents: ELENA Research Paper, above n. 3, p. 35.

180 See e.g., the decision of the Canadian Federal Court (Trial Division) in Saidi v. Canada (Minister
of Employment and Immigration), [1993] FCJ 932, in which refugee status was denied to a Somali
applicantonthegrounds that ‘his clanaffiliationand its acceptanceby themajority in thenorth
of the country’ established an IPA. This is also the practice in Denmark: ELENA Research Paper,
above n. 3, p. 33.

181 See e.g., the decisions of the Netherlands Rechtseenheidskamer (Law Unity Chamber), AWB
99/104,3 June1999; and AWB99/73,3 June1999 (holding that the Mudug province in Somalia
could be considered safe for members of the Darod and Hawiye clans which control much of the
territory).

182 Decision of 19 June 1998: see ELENA Research Paper, above n. 3, p. 49. See alsoZalzali v.Canada
(Minister of Employment and Immigration), [1991] 3 FC 605, in which the Canadian Federal Court
suggested, in the context of Lebanon, that there was a duty to seek the protection not only of
one’s national State, but also of ‘an established authority’ acting as a government.
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of the 1951 Convention requires, namely, the protection of a State accountable un-
der international law. The protective obligations of the 1951 Convention in Articles
2–33 are specifically addressed to ‘States’. The very structure of the 1951 Conven-
tion requires that protection will be provided not by some legally unaccountable
entity with de facto control, but rather by a government capable of assuming and
being held responsible under international law for its actions. In practical terms,
the rights enumerated in the 1951 Convention similarly envisage that protection
will be provided by an entity that has established, inter alia, a formal system for reg-
ulating aliens’ social and economic rights,183 a legal and judicial system,184 and a
mechanism for issuing identity and travel documents.185 Indeed, the fundamental
premise that refugee protection is an inter-State system intended to deliver surro-
gate or substitute protection assumes the right of at-risk persons to access a legally
accountable State – not just some (hopefully) sympathetic or friendly group – if
and when the individual’s own State fails fundamentally to protect his or her basic
rights. There is simply no basis in law or principle to deviate from this foundational
principle in the internal protection context.

VI. Procedural safeguards

While procedural questions have been alluded to in the context of the sub-
stantive analysis presented above, we wish here to reiterate and draw together at
least the most important issues of process in the internal protection context.

First, because IPA is defined in part by whether or not it can truly deliver an
‘antidote’ to the applicant’s well-founded fear of being persecuted,186 it follows
necessarily that an IPA test should never be used in an accelerated procedure to
deny refugee status before inquiring fully into the particular circumstances of an
applicant.187 As explained above, the unfortunate practice of considering ‘internal
flight’ as providing grounds for summary dismissal of a refugee claim is arguably
logical if such considerations are (inaccurately) viewed as part of the basic ‘well-
founded fear’ inquiry.188 Under the protection approach, however, there can be no

183 1951 Convention, Arts. 6, 17–19, and 21. 184 Ibid., Arts. 12 and 16.
185 Ibid., Arts. 25, 27, and 28. 186 See the text above at nn. 120 et seq.
187 E.g. inPerampalam v.Minister for ImmigrationandMulticulturalAffairs, above n.114, the Full Court

of the Federal Court of Australia held that the lower tribunal had committed an error of law in
its application of the ‘relocation principle’, on the basis inter alia of its ‘sparse findings’ which
did not:

engage in anything like an examination of the evidence to determine whether it would
be reasonable to assume that the . . . extortion demands [of the Liberation Tigers of
Tamil Eelam] would cease if the appellant moved a mere quarter of a mile away from her
home to her daughter’s home.

Ibid., p. 283 per Burchett and Lee JJ.
188 See the text above at nn. 41–8.



412 Internal protection/relocation/flight alternative

question of internal protection being considered before the decision maker estab-
lishes the nature and scope of the well-founded fear of being persecuted in the re-
gion from which an applicant has fled. As held by the New Zealand Refugee Status
Appeals Authority:

Applications raising the issue of ‘internal [protection] alternative’ raise a

number of complex questions, and no international consensus exists as to its

precise relevance for the determination of refugee status. In most instances, it

will require an in-depth examination to establish whether the persecution

faced by the applicant is clearly limited to a specific area and that effective

protection is available in other parts of the country. For this reason, it is not

appropriate to consider such applications in the same manner as manifestly

unfounded applications.189

Secondly, it is extremely important that IPA be assessed in each individual
case.190 Thus, decision makers should never apply generalized findings regarding
‘safety’ for whole ethnic or other groups in an IPA without considering the feasibil-
ity of the IPA for the particular individual whose application is being considered. It
is vital that decision makers assess the prospects for each individual applicant in ob-
taining protection in the proposed IPA, based on an assessment of the risk factors in
each particular case, rather than on broad and general conclusions of the situation
of all members of a particular group in the proposed IPA.191

An excellent example of the overriding importance of this principle is provided
by thedecisionof theCanadianFederalCourt inBhambriv.Canada.192 That case con-
cerned an application for asylum by a Sikh man, suspected by police of supporting
Sikh militants, who had been arrested, beaten and tortured by the Indian police on
three occasions over the course of thirteen months, for periods of seven days, twelve
days, and three weeks respectively. Bhambri had escaped each time by bribing the
police. Following his father’s arrest on two occasions, designed to elicit information
as to Bhambri’s whereabouts, Bhambri fled to an unnamed region of India where
he lived with an aunt, a medical doctor. The aunt was subsequently arrested for

189 New Zealand RSAA, Decision No. 70951/98, above n. 47. According to the ELENA Research
Paper, above n. 3, a number of European countries, including Spain and Austria, have clearly
eliminated IPA from a manifestly unfounded or accelerated procedures: see ibid., pp. 17
and 49.

190 According to de Moffarts, above n. 30: ‘Each case should be decided on its particular circum-
stances, not according to some blanket approach to different categories or nationalities of
claimants.’

191 This is specifically required in some jurisdictions. For example, a Netherlands court ruled that
the north of Iraq cannot be an IPA for every rejected asylum seeker from Iraq; rather Nether-
lands officials must examine each individual case in order to determine whether the applicant
has sufficient ties with northern Iraq: Rechtseenheidskamer, 13 Sept. 1999, AWB 99/3380.

192 Bhambri v. Canada (Minister of Citizenship and Immigration), Canadian Federal Court (Trial
Division), Decision No. IMM-649-96, [1996] FCJ 1661, 18 Dec. 1996.
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having treated a Sikh militant for a bullet wound, and Bhambri then fled India.
The Federal Court nonetheless approved the Convention Refugee Determination
Division’s clearly insufficiently particularized finding:

Since the applicant was released from detention every time he was arrested,

upon payment of a bribe, the Punjab police did not consider the applicant to

be a terrorist or a supporter of terrorists . . . Sikhs can usually resettle

elsewhere in India. This would most certainly be possible in the case of this

applicant because he was not a member of any political organization, nor did

he engage in anti-government activities.193

This result is highly questionable given the specific circumstances of this appli-
cant’s predicament. Even if it were true that ‘Sikhs can usually resettle in India’, it
is dangerous to rely on such generalizations in lieu of assessment of the reality of
an individual’s case.194

Thirdly, the adoption of the protection approach necessarily implies, as de-
scribed above,195 that the authorities of the asylum State have the evidentiary

193 Ibid.
194 This is often a problem in cases involving Sikhs from the Punjab and Tamils from the north

of Sri Lanka. Although the Canadian Federal Court (Trial Division) has emphasized that the in-
quiry must be individualized and that there can be no generic determination of reasonableness
(see Pathmakanthan v. Canada (Minister of Employment and Immigration), [1993] FCJ 1158), in prac-
tice both the Immigration and Refugee Board and the Court continue to apply general conclu-
sions in individual cases. This can be seen in the approach to an application for asylum by a Pun-
jabi farmer who had been forced to provide food, shelter, and transportation to Sikh militants.
Following this activity he was arrested and detained by the Indian police, and was interrogated
and ‘badly tortured’ by them. He managed to bribe his way out of prison and required six weeks
of medical attention. He twice attempted to live with relatives in other provinces, initially in
Uttar Pradesh and then in Delhi. However, police inquiries and his family’s concern regarding
the police suspicion drove him back to Punjab, where he was again detained and tortured by
the police. The Convention Refugee Determination Division (CRDD) rejected his asylum claim
on IFA grounds and this rejection was affirmed on appeal to the Federal Court, where Gibson J
explained:

On the facts before it, and, in particular, by reference to documentary evidence, the
CRDD in this matter found there to be IFA destinations in India for Sikhs from the
Punjab. The CRDD then turned to the second portion of the test, consideration of
whether the IFA destinations, or any of them, would be reasonable for this Applicant on
the circumstances of his individual claim . . . I conclude that the CRDD applied the
appropriate test in law in reaching the conclusion it did regarding an IFA for this
particular applicant.

Dhaliwal v. Canada (Minister of Citizenship and Immigration), Federal Court of Canada (Trial
Division), Decision No. IMM-1200-97 (1997); 1997 Fed. Ct. Trial Lexis 1408. Although ac-
knowledging a role for an assessment of ‘reasonableness’ in the particular case, the CRDD’s
decision (as approved by the Federal Court) gave short shrift to the particular circumstances of
this case, preferring simply to adhere to its general view that Sikhs have an IPA in India. See
also,Matter of R., above n. 33; and Australian RRT, Decision No. V96/04189, 26 Feb. 1997.

195 See the text above at n. 41.
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burden of proof to establish a prima facie case that an IPA exists.196 This follows
logically from the fact that before turning to a consideration of the possibility of an
IPA, a decision maker is already satisfied that the applicant has established that he
or she faces a well-founded fear of being persecuted for a Convention reason, thus
giving rise to a presumptive entitlement to refugee status. When one considers that
the responsibility for fact-finding is shared throughout the entire refugee status
determination,197 it is vital that applications not be rejected based on an incorrect
assumption that the applicant bears the onus of disproving every theoretical IPA
site. The protection approach views an IPA inquiry as being akin to an exclusion in-
quiry, with the accompanying high degree of caution involved in finding that a suf-
ficient degree of protection is available to obviate the need for protection under the
Convention regime. The evidentiary responsibility on the asylum State to establish
that an IPA exists extends to each of the four essential elements of the test of suf-
ficiency of the IPA, namely, accessibility, antidote, no new risk of being persecuted
or of indirect refoulement, and presence of affirmative protection. Once a prima facie
case is presented, the asylum seeker may similarly rely upon any of these factors to
rebut the assertion that an IPA exists.198

Finally and most fundamentally, procedural fairness must be accorded refugee
applicants in the assessment of an IPA, as in relation to all aspects of refugee status
determination. In the IPA context, this means that, at a minimum, the applicant
must be given clear and adequate notice that the adjudicating authority intends to
canvass the possibility of denying status on internal protection grounds. This in-
cludes notice as to the specific location which is proffered as an IPA, with adequate

196 C. Harvey, Seeking Asylum in the UK: Problems and Prospects (Butterworths, London, 2000),
pp. 280–1. There is, however, no universal agreement on this point. For example, the New
Zealand RSAA has recently affirmed that the onus is on the refugee applicant to establish that
no IPA is available, although this finding turned on the specific legislative provisions in New
Zealand: Decision No. 71729/99, New Zealand RSAA, 22 June 2000, above n. 153, at para. 90.
Even in these circumstances, the RSAA has made it clear that, once a prima facie case is estab-
lished, the asylum State must give notice that an IPA is to be considered (unless this is obvious
from the context of the case); Also, ‘the decision-maker has a legal obligation to disclose to the
claimant any evidence relating to the internal protection alternative which the decision-maker
intends to rely upon’ (ibid., at para. 92). It has been suggested, however, that there is no neces-
sary inconsistency between the notion that the asylum seeker is charged with the overall onus
to prove his or her case, even as the authorities of the asylum State – once a prima facie case for
refugee status is made out – then assume the evidentiary burden to show an internal protec-
tion alternative. At this point, ‘it may be presumed, in the absence of evidence to the contrary,
that the [risk of] persecution will continue’: Justice D. Baragwanath, ‘A Comment on Professor
Hathaway’s and Ms Foster’s Paper’, Sept. 2001, p. 7 (on file with authors).

197 ‘[W]hile the burden of proof in principle rests on the applicant, the duty to ascertain and evalu-
ate all the relevant facts is shared between the applicant and the examiner’: UNHCR,Handbook,
above n. 11, at para. 196.

198 This is important to emphasize, as one analyst has incorrectly concluded that the affirmative
protection approach creates a set of additional hurdles to be overcome by the applicant: Massey,
above n. 32, p. 12, n. 38.
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opportunity to prepare a case in rebuttal.199 As the Canadian Federal Court has
explained:

[I]n some cases the claimant may not have any personal knowledge of other

areas of the country, but, in all likelihood, there is documentary evidence

available and, in addition, the Minister will normally offer some evidence

supporting the [IPA] if the issue is raised at the hearing.

On the other hand, there is an onus on the Minister and the Board to warn

the claimant if an [IPA] is going to be raised. A refugee claimant enjoys the

benefit of the principles of natural justice . . . A basic and well-established

component of the right to be heard includes notice of the case to be met . . .

The purpose of this notice is, in turn, to allow a person to prepare an

adequate response to that case. This right to notice of the case against the

claimant is acutely important where the claimant may be called upon to

provide evidence to show that no valid [IPA] exists in response to an allegation

by the Minister. Therefore, neither the Minister nor the [adjudicating

tribunal] may spring the allegation of an [IPA] upon a complainant without

notice that an [IPA] will be in issue at the hearing.200

VII. Conclusion

Our analysis proposes the rejection of two extreme positions. On the one
hand, it makes little sense to recognize the refugee status of an individual who truly
can access meaningful domestic protection in a part of his or her country of ori-
gin, thereby avoiding the risk of being persecuted. In view of the fundamental sur-
rogate protection purpose of international refugee law, there is no duty to admit
as refugees those whose own government can be counted on to protect their basic
rights in part, but not all, of the national territory. As refugees now frequently flee
largely regionalized threats rather than monolithic aggressor States, the continu-
ing viability of refugee law demands that account be taken of genuine opportuni-
ties for internal protection.

On the other hand, the specific approach taken in some States to assessment of in-
ternal protection possibilities often leaves much to be desired. Fundamentally, it is
contrary to the ordinary meaning of words to insist that the existence of an internal

199 Some courts have specifically imposed this requirement. For example, the Canadian Federal
Court of Appeal held that a claimant from Afghanistan could not be denied refugee status on
IPA grounds unless the tribunal could point to a specific alternative region of Afghanistan as
constituting an IPA:Rabbani v.Canada (Minister of Citizenship and Immigration), Canadian Federal
Court (Trial Division), Decision No. IMM-236-96 (1997), 1997 Fed. Ct. Trial Lexis 681. See also
Austrian Administrative Court, Decision No. 95/20/0295, 1996, in which the Court rejected an
IPA for a Kurd from Turkey because the Minister failed to specify an exact IPA location.

200 Thirunavukkarasu v. Canada, above n. 25, pp. 595–6.
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protectionoptionmeans thatanasylumseekerdoesnothavea ‘well-foundedfearof
being persecuted’. Nobody would suggest, for example, that an individual at risk
in Zurich, but who can find safety in Geneva, is not at risk in Switzerland. He or
she is at risk in Switzerland, but can also find a remedy there. This common sense
conceptualization of the issue can easily be accommodated by the structure of the
1951 Convention. Even a person who has a well-founded fear of being persecuted
in the country of origin must also demonstrate that he or she ‘is unable or, owing to
such fear, is unwilling to avail himself [or herself] of the protection of that country’.
If the applicant’s own government is genuinely able and willing to protect him or
her in a new location, this requirement is not satisfied, and refugee status may be
denied. But because internal protection is considered only after the applicant has
established a prima facie case of risk in his or her place of origin, internal protection
is effectively treated as an issue of exclusion from refugee status in relation to which
the government bears the evidentiary burden.

This is not a semantic or purely academic debate. As we have shown, the assess-
ment of internal protection as part of the initial ‘well-founded fear’ analysis has
frequently led to unwarranted denials of refugee status. In particular, treating in-
ternal protection as relevant to the initial case to be made by the asylum seeker has
logically led some courts to impose a duty on the applicant to prove that no city,
town, or village is safe for him or her, an approach rightly condemned by UNHCR
as imposing an impossible evidentiary burden. Of even greater concern, locating
internal protection analysis in the basic well-founded fear inquiry has provided
a basis for the pre-emption of an analysis of risk in the place of origin altogether
where internal protection appears to be plausible. Yet without a clear sense of the
underlying risk, how can the sufficiency of countervailing internal protection truly
be assessed? UNHCR’s recent gloss on the ‘well-founded fear’ approach – namely,
that there must be access to ‘safety’, and that it must be ‘reasonable’ to seek internal
protection – has not remedied the problem. To the contrary, this standard has been
relied upon by some decision makers to impose what amounts to a duty to hide (for
example, by suppressing religious or political beliefs) in the country of origin, an
approach patently at odds with the most basic goals of refugee law. The fungible
notion of ‘safety’ (not a term found in the 1951 Convention) has also proved a dan-
gerous distraction, leading some States to return applicants to face the risk of war
and other serious dangers. While the harshness of this approach can be mitigated
by judicious application of the ‘reasonableness’ criterion, in practice the inherent
subjectivity of such an inquiry too often results in an ad hoc jurisprudence in which
similarly situated persons are not similarly treated. And because there is no basis in
the Refugee Convention to insist on the assessment of ‘reasonableness’, decision
makers have understandably begun to question whether reasonableness should re-
ally be a part of the refugee status inquiry at all.

Our analysis here has therefore drawn together what we consider to be the best
practice of courts around the world in a single, analytically clear approach, termed
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the ‘internal protection alternative’. Firmly based on the text of the 1951 Conven-
tion itself, this standard is explicitly designed to realize the most basic goal of the
Convention, namely, to identify as refugees only those persons who require the
surrogate protection of refugee law because they do not have access to the protec-
tion of their own State. By undertaking the four fundamental inquiries outlined
above – accessibility, antidote to the original well-founded fear, no new risk of be-
ing persecuted or of refoulement to the region of origin, and the presence of mini-
mum affirmative State protection – we can ensure that protection is only denied on
the basis of a clear understanding of both all risks, and all possibilities for meeting
the asylum seeker’s protection needs within the borders of his or her own country.
So conceived, internal protection analysis is an inherent part of refugee status de-
termination, effectively enabling States to meet new protection challenges without
risk of denying protection to persons who have no choice but to turn to the interna-
tional community.



6.2 Summary Conclusions: internal
protection/relocation/flight alternative

Expert roundtable organized by the United Nations High Commissioner for
Refugees and the International Institute of Humanitarian Law, San Remo,
Italy, 6–8 September 2001

The San Remo expert roundtable addressed the question of the internal
protection/relocation/flight alternative as it relates to the 1951 Convention Relat-
ing to the Status of Refugees. The discussion was based on a background paper by
Professor James C.Hathaway andMichelle Foster, University ofMichigan, entitled
‘Internal Protection/Relocation/Flight Alternative as an Aspect of Refugee Status
Determination’. In addition, roundtable participants were provided with writ-
ten contributions including from Hon. Justice Baragwanath, High Court of New
Zealand,HughMassey,UnitedKingdom,MarcVincent,NorwegianRefugeeCoun-
cil, Reinhard Marx, practitioner, Germany, and the Medical Foundation for the
Care of Victims of Torture. Participants included thirty-three experts from twenty-
three countries, drawn from governments, NGOs, academia, the judiciary, and the
legal profession. Hugo Storey, from the International Association of Refugee Law
Judges (IARLJ), moderated the discussion.
There has been no consistent approach taken to the notion of IPA/IRA/IFA by

States Parties: a number of States apply a reasonableness test; others apply varying
criteria, including inone jurisdiction the ‘internal protection alternative’ approach
as defined in the background paper. UNHCR has expressed its concern over recent
years that some States have resorted to IPA/IRA/IFA as a procedural short cut for
deciding the admissibility of claims. Given the varying approaches, it was consid-
ered timely to take stock of the different national practices with a view to offering
decisionmakers amore structured analysis to this aspect of refugee status determi-
nation. These summary conclusions do not finally settle that structure, butmay be
useful in informing the application, and further developing the parameters, of this
notion.
The following summary conclusions do not represent the individual views of

each participant or necessarily of UNHCR, but reflect broadly the understandings
emerging from the discussion.
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1. IPA/IRA/IFA can sometimes be a relevant consideration in the analysis of
whether anasylumseeker’s claimto refugee status is valid, in linewith the
object and purpose of the Refugee Convention. The relevance of consider-
ing IPA/IRA/IFAwill depend on the particular factual circumstances of an
individual case.

2. Where the risk of being persecuted emanates from the State (including
the national government and its agents), IPA/IRA/IFA is not normally a
relevant consideration as it can be presumed that the State is entitled
to act throughout the country of origin. Where the risk of being perse-
cuted emanates from local or regional governments within that State,
IPA/IRA/IFAmay only be relevant in some cases, as it can generally be pre-
sumed that local or regional governments derive their authority from the
national government. Where the risk of being persecuted emanates from
a non-State actor, IPA/IRA/IFA may more often be a relevant considera-
tion which has though to be determined on the particular circumstances
of each individual case.

3. The individual whose claim to refugee status is under consideration
must be able – practically, safely, and legally – to access the proposed
IPA/IRA/IFA. This requires consideration of physical and other barriers to
access, such as risks that may accrue in the process of travel or entry; and
any legal barriers to travel, enter, or remain in the proposed IPA/IRA/IFA.

4. If the asylum seeker would be exposed to a well-founded fear of being
persecuted, including being persecuted inside the proposed IPA/IRA/IFA
or being forced back to and persecuted in another part of the country, an
IPA/IRA/IFA does not exist.

5. The mere absence of a well-founded fear of being persecuted is not suffi-
cient in itself to establish that an IPA/IRA/IFA exists. Factors that may be
relevant to an assessment of the availability of an IPA/IRA/IFA include the
level of respect for human rights in the proposed IPA/IRA/IFA, the asylum
seeker’s personal circumstances, and/or conditions in the country at large
(including risks to life, limb, or freedom).

6. Given its complexity, the examination of IPA/IRA/IFA is not appropriate
in accelerated procedures, or in deciding on an individual’s admissibility
to a full status determination procedure.

7. More generally, basic rules of procedural fairness must be respected,
including giving the asylum seeker clear and adequate notice that an
IPA/IRA/IFA is under consideration.

8. Caution is desirable to ensure that return of an individual to an
IPA/IRA/IFA does not arbitrarily create, or exacerbate, situations of inter-
nal displacement.
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I. Introduction

Those applicants found to fall within Article 1F of the Convention Relat-
ing to the Status of Refugees 19511 are excluded from refugee status. Article 1F
provides:

The provisions of this Convention shall not apply to any personwith respect

to whom there are serious reasons for considering that:

(a) he has committed a crime against peace, a war crime, or a crime against

humanity, as defined in the international instruments drawn up tomake

provision in respect of such crimes;

(b) he has committed a serious non-political crime outside the country of

refuge prior to his admission to that country as a refugee;

(c) he has been guilty of acts contrary to the purposes and principles of the

United Nations.

As a consequence, non-refoulement protection under Article 33 of the 1951 Conven-
tion is unavailable. In addition, however, a 1951 Convention refugee will lose pro-
tection from refoulement if he or she falls within paragraph 2 of Article 33:

1. No Contracting State shall expel or return (‘refouler’) a refugee in any

manner whatsoever to the frontiers of territories where his life or freedom

would be threatened on account of his race, religion, nationality,

membership of a particular social group or political opinion.

2. The benefit of the present provisionmay not, however, be claimed by a

refugee whom there are reasonable grounds for regarding as a danger to the

security of the country in which he is, or who, having been convicted by a

1 ConventionRelatingto theStatusofRefugees1951,189UNTS150, as amendedbythe1967Proto-
col,606UNTS267. See also,1950Statute of theUnitedNationsHighCommissioner forRefugees,
UNGARes. 428(V) Annex, UNGAOR Supp. (No. 20) 46, UN doc. A/1775, 14Dec. 1950, para. 7(d):

Provided that the competence of the High Commissioner as defined in paragraph 6
above shall not extend to a person:
. . .

(d) In respect of whom there are serious reasons for considering that he has committed
a crime covered by the provisions of treaties of extradition or a crimementioned in
article VI of the London Charter of the InternationalMilitary Tribunal or by the
provisions of article 14, paragraph 2, of the Universal Declaration of Human Rights.

TheOrganization of AfricanUnity (OAU) Convention on the Specific Aspects of Refugee Problems
in Africa 1969, 1001 UNTS 45, provides similarly in Art. I.5. The OAU Convention also includes
serious non-political crimes as a ground for cessation in Art. I.4(f). See also, the special supple-
mentary issue of the International Journal of Refugee Law, vol. 12, Autumn 2000, on ‘Exclusion from
Protection: Article 1F of the UN Refugee Convention and Article I(5) of the OAU Convention in
the Context of Armed Conflict, Genocide and Restrictionism’. See also, J. C. Hathaway and C. J.
Harvey, ‘Framing Refugee Protection in the New World Disorder’, 34(2) Cornell International Law
Journal, 2001, pp. 257–320.
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final judgment of a particularly serious crime, constitutes a danger to the

community of that country.

This paper will explore the content of exclusion, the relationship between Arti-
cles 1F and 33(2), and residuary guarantees where Convention protection does not
avail. The last topic necessarily involves examining the relationship between non-
refoulement, conventional and customary, and human rights guarantees, as well as
those instances where only human rights provisions prevent return. Part of the
problem, however, is that international refugee law is analyzed and expanded
uponindomestic tribunals relyingondomestic constitutionsand legislationwhich
might not incorporate the 1951 Convention in its original form, but combine dif-
ferent Articles into one provision in amanner possibly contrary to the Convention,
and without there being an ‘International Refugee Tribunal’ to which to appeal
for an authoritative ruling on the meaning of the 1951 Convention. Nevertheless,
it is futile to bewail the absence of an ‘International Refugee Tribunal’ fifty years
after the conclusion of the Convention, and since States’ obligations are set out in
the 1951Convention, it is the propermeaning of the Convention that provides the
correct measure of the degree of fulfilment achieved by domestic legislation and
jurisprudence;2 States cannot rely on domestic laws to justify failure tomeet treaty
obligations.3

II. The nature and function of Article 1F

Article 1F excludes the applicant from refugee status. The guarantees of
the 1951Convention are not available. Reference to the travaux préparatoires4 shows

2 Namely, Lord Steyn in R. v. Secretary of State for the Home Department, ex parte Adan, R. v. Secretary of
State for the Home Department, ex parte Aitseguer, UK House of Lords, 19 Dec. 2000, [2001] 1 All ER
593 at 605:

It follows that, as in the case of othermultilateral treaties, the [1951 Convention] must
be given an independentmeaning derivable from the sourcesmentioned in articles 31
and 32 [of the Vienna Convention on the Law of Treaties 1969] andwithout taking
colour from distinctive features of the legal system of any individual contracting state.
In principle therefore there can be only one true interpretation of a treaty. If there is
disagreement on themeaning of the Refugee Convention, it can be resolved by the
International Court of Justice: article 38. It has, however, never been asked tomake such
a ruling. The prospect of a reference to the International Court is remote. In practice it
is left to national courts, faced with amaterial disagreement on an issue of
interpretation, to resolve it. But in doing so it must search, untrammelled by notions of
its national legal culture, for the true autonomous and international meaning of the
treaty. And there can only be one truemeaning.

Emphasis added.
3 Art. 27 of the 1969 Vienna Convention on the Law of Treaties, 8 ILM 679, 1969, 1155UNTS 331.
4 For the travaux, see UNHCR’s Refworld (CD-ROM, 8th edn, 1999); G. S. Goodwin-Gill, The Refugee
in International Law (2nd edn, Clarendon, Oxford, 1996), especially pp. 95–114 and 147–50; and
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that the exclusion clauses sought to achieve two aims. The first recognizes that
refugee status has to be protected from abuse by prohibiting its grant to undeserv-
ing cases. Due to serious transgressions committed prior to entry, the applicant is
not deserving of protection as a refugee – there is an intrinsic link ‘between ideas
of humanity, equity and the concept of refuge’.5 The second aimof the drafterswas
to ensure that those who had committed grave crimes in the SecondWorld War or
other serious non-political crimes, or who were guilty of acts contrary to the pur-
poses and principles of theUnitedNations, did not escape prosecution.6 Neverthe-
less, given that Article 1F represents a limitation on a humanitarian provision, it
needs to be interpreted restrictively. It only applies to pre-entry acts by the appli-
cant. Given the potential consequences of excluding someone from refugee status,

P. Weis, The Refugee Convention, 1951: The Travaux Préparatoires Analysed with a Commentary by the Late
Dr Paul Weis (Cambridge University Press, 1995). See also, P. Shah, ‘Taking the “Political” out of
Asylum: The Legal Containment of Refugees’ Political Activism’, in F. Nicholson and P. Twomey
(eds.), Refugee Rights and Realities: Evolving International Concepts and Regimes (Cambridge University
Press, 1999), p. 119 at pp. 130 et seq.

5 See Standing Committee of the Executive Committee of the High Commissioner’s Programme,
‘Note on the Exclusion Clauses’, 47th Session, UN doc. EC/47/SC/CRP.29, 30May 1997, para. 3.
Care must be taken, however, to ensure that no appearance of partiality develops. The difference
in treatment received in someWesternStates bymembers of an armedgroupfightingone country
and themembers of another armed group fighting another country in theMiddle East has led to
criticism from some quarters.

6 Conference of Plenipotentiaries on the Status ofRefugees andStateless Persons, SummaryRecord
of the 24thMeeting, UN doc. A/CONF.2/SR.24, 27Nov. 1951, statements of Herment (Belgium)
and Hoare (UK). There was a degree of confusion, however, between the fear that asylum might
confer immunity upon serious international criminals and the issue of priority between extradi-
tion treaties and the 1951 Convention, although that was inevitable where extradition was the
sole method of bringing perpetrators of such serious crimes before a court with jurisdiction to
prosecute. See A/CONF.2/SR.24, SR.29, and SR.35, item 5(a), 27 and 28 Nov. and 3 Dec. 1951,
Conference of Plenipotentiaries. See also, Weis, above n. 4, at p. 332. Cf. Sub-Committee of the
Whole on International Protection, ‘Information Note on Implementation of the 1951 Conven-
tion and the 1967 Protocol Relating to the Status of Refugees’, UN doc. EC/SCP/66, 22 July 1991,
interim report annexed thereto, para. 54:

Most States which have replied permit the extradition of refugees in accordance with
relevant legislation and/or international arrangements if the refugee is alleged to have
committed an extraditable offence in another country. A number of States, however,
exclude the extradition of a refugee if, in the requesting State, he or she would be
exposed to persecution on the groundsmentioned in Article 1 of the [1951] Convention,
if he or she would not be given a fair trial (Article 6 of the EuropeanHuman Rights
Convention) or would be exposed to inhuman and degrading treatment (ibid.,
Article 3). One State generally prohibits the extradition of a refugee to his/her country
of origin. In two States, the extradition of a refugee is specifically excluded: in one
because refugees, as regards extradition, are treated as nationals of the country and,
therefore, by definition, cannot be extradited; in the other because refugees are
protected against extradition by the constitution. Two States, on the other hand, permit
the extradition of a refugee to a ‘safe third country’, i.e. a country other than the
country of origin.

See also, J. Fitzpatrick, ‘The Post-Exclusion Phase: Extradition, Prosecution and Expulsion’, 12
International Journal of Refugee Law (Supp.), 2000, p. 272.
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Article 1F must be applied sparingly and only where extreme caution has been
exercised.7

III. The contemporary context of Article 1F

The past decade has seen ever more restrictive responses to asylum seek-
ers trying to obtain refugee status in Western Europe and North America.8 The
increased interest in Article 1F can be seen as part of that trend. Only ‘deserving’
refugees should be granted Convention status. The consequence is that Article 1F
is becoming more intrinsic to status determination with the concomitant danger
that all applicants are perceived as potentially excludable.9 The past decade, how-
ever, has also seen an increased interest in prosecuting international criminals aris-
ing out of the conflicts in, inter alia, the former Yugoslavia and Rwanda. Many of
the perpetrators of gross violations of the laws of war and crimes against human-
ity fled abroad and some have sought refugee status. The coincidence of a more
restrictive approach to the interpretation of the 1951 Convention in general and
the increased preponderance of war criminals in Europe,10 has re-emphasized the
two aims of the drafters of the 1951 Convention: protection of only the ‘deserving’
refugee; and the need to ensure that serious international criminals do not escape
punishment.11

On the other hand, international criminal law has progressed since 1951. Extra-
dition to the locus delicti is no longer the only practical way to ensure that offenders

7 See UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status (Geneva, 1979, re-
edited 1992), para. 149.

8 See A. Travis, ‘Analysis’, The Guardian, 5 Jan. 2001, p. 19. At the same time, the vast majority
of refugees have remained in neighbouring countries to those from which they fled and have
rarely reachedWestern Europe orNorth America. During 1992–2001, 86 per cent of theworld’s
refugees originated from developing countries, while these countries provided asylum for 72
per cent of the global refugee population. Low-income countries host seven out of ten refugees
(UNHCR, StatisticalYearbook2001 (Geneva,Oct.2002), pp.12–13). In addition,war-torncountries
such as Afghanistan, Angola, Colombia, Sri Lanka, and Sudan continue to host large internally
displaced populations.

9 States would argue that the General Assembly and the Security Council have both recently ex-
horted them to ensure that refugee status is not granted to ‘terrorists’. See, ‘Declaration to
Supplement the 1994Declaration onMeasures to Eliminate International Terrorism’, 49/60 of
9 Dec. 1994, annexed to UNGA Res. 51/210, 16 Jan. 1997. Para. 3 reaffirms that States should
take appropriatemeasures before granting refugee status so as to ensure ‘the asylum-seeker has
not participated in terrorist acts’. See also, UNSCRes. 1269 (1999), 19Oct. 1999, para. 4, and the
comments of the Frenchmember of the Security Council, A.Dejammet, on the refusal of asylum
to terrorists; andUNGARes. 50/53, 11Dec. 1995.

10 Alleged perpetrators of the Rwandese genocide have been found in Belgium and the UK.
11 See P. van Krieken, ‘Article 1F: An Introduction’, lecture 1 at the Amsterdam seminar ‘Article

1F and Afghan Asylum Seekers: Towards a Common Strategy’, 8–9 June 2000, organized by the
Netherlands Immigration andNaturalization Service on behalf of a High LevelWorking Group
of the EuropeanUnion (EU).



430 Exclusion (Article 1F)

are punished. At a particular level, those who have committed crimes within the
geographical and temporal remits of the International Criminal Tribunal for the
former Yugoslavia (ICTY)12 and the International Criminal Tribunal for Rwanda
(ICTR)13 establishedby theSecurityCouncil,whichcrimeswould fallwithinArticle
1F, can be prosecuted away from the locus delicti. In part, this is to ensure a fair and
effective trial, but it also removes the fear of persecution. In the future, the Interna-
tional Criminal Court will have a broader, more general jurisdiction over a swathe
of crimes all of which would fall within Article 1F, although its effectiveness will
depend on the number of ratifying States.
Most interestingly, the use of universal jurisdiction in domestic courts for seri-

ous international crimes has burgeoned in recent years. The Pinochet cases,14 if ill-
health had not halted the extradition process, reveal English courts prepared to
surrender the senator to Spain for torture committed in Chile. The Netherlands
Supreme Court has ruled that Dutch courts have jurisdiction over war crimes and
related offences committed in a war in which the Netherlands did not take part.15

An Amsterdam seminar in June 2000 on ‘Article 1F and Afghan Asylum Seekers’16

also concluded that, if anapplicant is excluded fromrefugee status,national and in-
ternational law imposes a legal obligation to proceed to prosecution. In Germany,
the Bavarian Supreme Court convicted a Bosnian Serb of abetting murder and at-
temptedmurder with respect to the death of fourteen BosnianMuslims in 1992;17

hewas not convicted of any genocide-related offence for lack ofmens rea, but, when
the ICTY expressed no interest in his transfer to The Hague, the German court
assumed jurisdiction to prosecute on the ground that Germany was internation-
ally so obliged because of its commitments under the Fourth Geneva Convention
1949 and the First Additional Protocol 1977.18 Most recently, the Brussels Court of

12 See below n. 33. 13 See below n. 33.
14 The final decision of the House of Lords on 24March 1999, R. v. Bartle and the Commissioner of Po-

lice for theMetropolis and Others, ex parte Pinochet; R. v. Evans and Another and the Commissioner of Police
for theMetropolis and Others, ex parte Pinochet (On Appeal from aDivisional Court of the Queen’s BenchDi-
vision), can be found at [1999] 2WLR 827; see also, Pinochet 1 [1998] 3WLR 1456, and Pinochet 2,
[1999] 2WLR 272; in the latter, it was held that Lord Hoffmann should have recused himself in
Pinochet 1 and that therefore the decision in Pinochet 1was set aside.

15 Criminal Division, 11 Nov. 1997, No. 3717 AB, cited in Netherlands State Secretary of Justice,
‘Section 1F of the Convention on Refugees’, 6302011/97/DVB, 19Nov. 1997, at n. 2, published
as Netherlands State Secretary of Justice, ‘Note on Article 1F to Parliament, November 1997’,
in Refugee Law in Context: The Exclusion Clause (ed. P. van Krieken, Asser Press, The Hague, 1999),
pp. 300–12.

16 See above n. 11, ‘Conclusion and Recommendation § 5, Legal/Criminal Proceedings to be
Applied if Article 1F is Applied’.

17 Public Prosecutor v. Djajić, No. 20/96, Bavarian Supreme Court (Bayerisches Oberstes Landesgericht),
23May 1997, excerpted inNeueDeutscheWochenschrift, 1998, p. 392. This analysis is based on the
case summary by C. Safferling, 92 American Journal of International Law, 1998, p. 528. A Danish
court has convicted a Bosnian Muslim of gross violence and murder for crimes committed in a
camp nearMostar, The Times, 23Nov. 1994, p. 13.

18 75UNTS 31–417, 1950; 1125UNTS 3–608, 1979; 16 ILM 1391, 1977.
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Assizes in June2001 convicted fourRwandannationals ofwar crimes committed in
Rwanda in 1994 on the basis of 1993 Belgian legislation establishing universal ju-
risdiction forgraveviolationsof the1949GenevaConventions and1977Additional
Protocols.19

In the same way, international extradition law has developed since 1951. Where
a serious international crime has been perpetrated, multilateral conventions now
provide a duty to extradite or prosecute (aut dedere, aut judicare) and act as a surro-
gate extradition treaty if noother arrangement exists between the affected States.20

Equally, however, extradition law has built in guarantees for requested fugitives –
thesemultilateral anti-terrorist conventions all provide that extradition should be
refused where there are substantial grounds for believing that he or she might be
prosecuted, punished, or prejudiced on account of his or her race, religion, nation-
ality, or political opinion.21 The twomost recent UnitedNationsmultilateral anti-
terrorist conventions, on the Suppression of Terrorist Bombings and the Financing
of Terrorism, both incorporate a non-persecution clause and extend it to ‘ethnic
origin’.22

For the contemporary context of Article 1F, though, it is essential to pay due
regard to the developments in international human rights law since 1951. The
intervening fifty years have seen the recognition of various rights as peremptory
norms,23 most clearly freedom from torture. At least in so far as non-refoulement is

19 For details of the case, including the text of the judgment, see Procureur-Général v. Vincent
Ntezimana, Alphonse Higaniro, Consolata Mukangango, Julienne Mukabutera, http://www.asf.be/
AssisesRwanda2/fr/frStart.htm.

20 See the Tokyo Convention of 1963 onOffences andCertainOther Acts Committed on Board Air-
craft,UKTS126 (1969), Cmnd4230; theConvention for theSuppressionof theUnlawful Seizure
ofAircraft, done at TheHague,16Dec.1970,10 ILM133,1971; theConvention for the Suppres-
sion of Unlawful Acts Against the Safety of Civil Aviation, done at Montreal, 23 Sept. 1971, 10
ILM1151,1971; theNewYorkConventionon thePreventionandPunishmentofCrimesAgainst
Internationally Protected Persons IncludingDiplomatic Agents, 13 ILM 42, 1974; theHostages
Convention, 18 ILM 1456, 1979; the Rome Convention for the Suppression of Unlawful Acts
Against the Safety ofMaritimeNavigation, IMOdoc. SUA/CON/15, 10March 1988, 27 ILM 668,
1988; the 1980 Convention on the Physical Protection of Nuclear Material, 1456 UNTS 124,
Cmnd 8112; the International Convention for the Suppression of Terrorist Bombings, 1998,
37 ILM 249, 1998; and the International Convention for the Suppression of the Financing of
Terrorism, Annex to UNGA Res. 54/109, 25 Feb. 2000. See also, the draft Comprehensive Con-
vention on International Terrorism,UNdoc. A/C.6/55/1,28Aug.2000. Themajor international
and regional instruments dealing with international terrorism are listed in UNHCR, ‘Security
Concerns’, below n. 25, at pp. 8–10.

21 See also, Art. 5 of the Council of Europe’s 1977 European Convention for the Suppression of
Terrorism, ETS 90, 15 ILM 1272, 1976. In addition, see UNHCR, ‘Report of the United Nations
HighCommissioner forRefugees’, GAOR,36th Session, Supp.No.12, UNdoc. A/36/12,28Aug.
1981, para. 24.

22 Art. 12 of the Bombings Convention and Art. 15 of the Financing of Terrorism Convention, see
above n.20. Note thatmembership of a particular social group is not listed as one of the grounds
for persecution that would justify refusing extradition: cf. Art. 1 of the 1951 Convention.

23 See Barcelona Traction, Light and Power Co. Case (Belgium v. Spain), ICJ Reports 1970, p. 3 at
para. 34.
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based on the protection of the individual from torture, andmaybemore broadly, it
too reflects an erga omnes obligation.
While increased interest in exclusion is part of a wider policy to limit refugee

status in general, there is a need to review its present application in the light of
developments in international criminal law, international extradition law, and in-
ternational human rights law. Article 1F is not obsolete, for there are situations
where the crimes are so heinous that balancing them against the fear of persecu-
tiondoes compromise thenatureof refugee status.TheOfficeof theUnitedNations
HighCommissioner forRefugees (UNHCR) recognizes, for instance, thatArticle1F
should be applied in Rwanda-type situations.24 Equally, the tragic events in New
York, Washington DC, and Pennsylvania of 11 September 2001would never allow
for refugee status for the perpetrators or those who planned the operation.25 And
the perpetrator can be informally protected if the State of refuge is concerned, but
Article 1F, particularly subparagraph (b), has to be reconsidered in the light of de-
velopments since 1951.

IV. Article 1F

Although consideration of Article 1F is divided between the three sub-
paragraphs, in reality an applicant for refugee status might well be excludable
under more than one of them – a crime against humanity would be within
Article 1F(a), but could also be a serious non-political crime and an act contrary to
the purposes and principles of the United Nations.

24 Sub-Committee on Administrative and Financial Matters of Executive Committee, ‘Lessons
Learnt from the Rwanda Emergency’, UN doc. EC/1995/SC.2/CRP.21/Rev.1, 23 June 1995,
para. 10(i):

The profile of Rwandese arriving in the United Republic of Tanzania in April 1994 and
Zaire in July 1994was unique and reflected the genocide and conflict that preceded the
exodus. This was not a typical refugee flight, but for themost part an orchestrated and
organizedmass populationmovement executed under coherentmilitary and political
control. From the nature of this movement, the following conclusions can be drawn:
(i) despite all the problems of identification and security involved, UNHCRmust
continue to encourage efforts by host Governments and the international community
to ensure, under Article 1F of the 1951 Convention, that persons whom there are
serious grounds for considering as perpetrators of atrocities should be removed from
refugee camps, excluded from refugee status and deprived of international protection
and assistance. The international community should provide the necessary support and
funds to assist host Governments at their request in removing criminal elements from
refugee camps and in disarming armedmilitias; . . .

See also, UNHCR, ‘Note on the Exclusion Clauses’, above n. 5, paras. 22 et seq.; and Executive
Committee, ‘Report of the Eighth Meeting of the Standing Committee’, 48th Session, UN doc.
A/AC.96/888, 9 Sept. 1997, para. 15.

25 See UNHCR, ‘Addressing Security Concerns Without Undermining Refugee Protection,
UNHCR’s Perspective’, Position Paper, 29Nov. 2001, para. 3.
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A. Article 1F(a)26

Article 1F(a) provides:

The provisions of this Convention shall not apply to any personwith respect

to whom there are serious reasons for considering that:

(a) he has committed a crime against peace, a war crime, or a crime against

humanity, as defined in the international instruments27 drawn up to

make provision in respect of such crimes; . . .

This is a more general provision than is to be found in paragraph 7(d) of the
Statute of the UNHCR,28 which refers to crimes ‘mentioned in Article VI of the
London Charter of the InternationalMilitary Tribunal’.29 However, interpretation
of Article 1F is therefore not fixed in the 1946 definition, although the London
Charter crimes are certainly includedwithin sub-paragraph (a). In addition, regard
should be had to the Geneva Conventions of 1949 and the Additional Protocols
of 1977,30 the 1948 Genocide Convention,31 the Draft Code of Crimes Against the

26 See UNHCR, ‘The Exclusion Clauses: Guidelines on their Application’, 1 Dec. 1996, paras.
19–48. See also, J. Pejic, ‘Article 1F(a): TheNotion of International Crimes’, 12 International Jour-
nal of Refugee Law (Supp.), 2000, p. 11. See also, J. Rikhof, ‘War Crimes Law as Applied in Canada’,
in Modern Global Crises and War Crimes: Canada, Peacekeeping and International Humanitarian Law
(ed. R.Wiggers, Centre for Foreign Policy Studies, Dalhousie University, 2002).

27 To the extent that customary international law in this area provides interpretation and analysis
of the crimes as set out in the various instruments, then regard must be had to it as well. The
reference inArt. 1F(a) to crimes ‘as defined in . . . international instruments’would only exclude
a crime that existed solely in customary international law, but there is no such crime.

28 See above n. 1.
29 Cited in judgment of the International Military Tribunal at Nuremberg, which may be found

in Trial of the Major War Criminals Before the International Military Tribunal (1948), vol. XXII,
pp. 413–14. See also 41 American Journal of International Law, 1947, p. 172.

(a) Crimes against Peace: namely, planning, preparation, initiation or waging a war of
aggression, or a war in violation of international treaties, agreements or assurances, or
participation in a common plan or conspiracy for the accomplishment of any of the
foregoing.
(b)War Crimes: namely, violations of the laws and customs of war. Such violations

shall include, but shall not be limited to, murder, ill-treatment or deportation to slave
labour or for any other purpose of civilian population of or in occupied territory,
murder or ill-treatment of prisoners of war or persons on the seas, killing of hostages,
plunder of public or private property, wanton destruction of cities, towns or villages or
devastation not justified bymilitary necessity.
(c) Crimes against Humanity: namely, murder, extermination, enslavement,

deportation, and other inhumane acts committed against any civilian population,
before or during the war, or persecutions on political, racial or religious grounds in
execution of or in connection with any crimewithin the jurisdiction of the Tribunal,
whether or not in violation of the domestic law of the country where perpetrated.

30 See above n. 18.
31 Convention on the Prevention and Punishment of the Crime of Genocide, 1948, 78 UNTS 277

(1951).
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Peace and Security ofMankind,32 the Statutes of the ICTY and the ICTR33 and their
jurisprudence,34 and the Statute of the International Criminal Court (ICC).35 What
is clear is that there is no one accepted definition of the Article 1F(a) crimes, al-
though the later documents (the Statutes of the ad hoc tribunals and the ICC) carry
weight as a consequence of the more recent analysis made for their preparation.
Although the definition for the two ad hoc tribunals is very general by comparison
withArticles6–8of theRomeStatute, their jurisprudencewill informthe interpre-
tation of the specific clauses in the latter instrument once the ICC is sitting. Never-
theless, the differences to be found in those instruments, partly as a consequence
of the differing circumstances with which each tribunal is or will be tasked, high-
light the fact that the meaning of war crimes in international law should receive a
dynamic interpretation.
That being said, it leaves crimes against peace in anuncertain state as a crime that

an individual can commit.While the crime of aggression is listed in Article 5 of the
Rome Statute, subparagraph 2 goes on to state that:

The Court shall exercise jurisdiction over the crime of aggression once a

provision is adopted in accordance with articles 121 and 123 defining the

crime and setting out the conditions under which the Court shall exercise

jurisdiction with respect to this crime. Such a provision shall be consistent

with the relevant provisions of the Charter of the United Nations.

Under Articles 121 and 123, a review conference to consider, inter alia, the ‘crime
of aggression’ can only be held seven years after the entry into force of the Statute.
In the meantime, it is clear that there is no accepted definition of the crime of ag-
gression giving rise to individual criminal responsibility.36 There is debate as to
whether only those in a position of high authority in a State can be responsible for

32 To the extent that the International Law Commission’s Code reflects customary international
law, its definition of aggression, genocide, crimes against humanity, crimes against United Na-
tions and associatedpersonnel, andwar crimes is another authoritative source of interpretation:
UN doc. A/51/332, 1996.

33 TheStatute of the ICTYwas adoptedbyUNSCRes.827 (1993) andmaybe found in32 ILM1192,
1993; the Statute of the ICTR is to be found in UNSC Res. 935 and 955 (1994), reprinted in 5
Criminal Law Forum, 1994, p. 695.

34 See,Duko Tadić, Decision on the DefenceMotion for Interlocutory Appeal on Jurisdiction before
the Appeals Chamber of ICTY, CaseNo. IT-94-1-AR72, 1995, at para. 134. See also,The Prosecutor
v. Kupreskic, Case No. IT-95-16-T, 14 Jan. 2000.

35 Done at Rome, 17 July 1998, 37 ILM 999, 1998, as corrected by the procès-verbaux of 10Nov. 1998
and 12 July 1999. See also, R. S. Lee (ed.), The International Criminal Court: The Making of the Rome
Statute: Issues, Negotiations, Results (Kluwer Law International, TheHague, 1999).

36 International responsibility for aggression is defined in the 1974 Resolution on the Definition
of Aggression, 14 Dec. 1974, UNGA Res. 3314 (XXIX), 69 American Journal of International Law,
1975, p. 480, as ‘the use of armed force by a State against the sovereignty, territorial integrity or
political independence of another State, or in any othermanner inconsistentwith theCharter of
the United Nations, as set out in this Definition’.
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a crime against peace, but if individual responsibility for the crime against peace
is to be consistent with the 1974 General Assembly Resolution on the Definition
of Aggression,37 then, as well as the leaders of a State, it might include leaders of
rebel groups in non-international armed conflicts which seek secession, but few if
any others.
Crimes against humanity in international law are not defined as precisely as do-

mestic criminal laws are, but differences in interpretation seem tobe limited to dis-
crete judicial subsystems. Part of crimes against humanity under Article 1F is the
crime of genocide which has not been altered from its 1948 Convention definition
in anyof the recent Statutes,38 although case law fromthe tribunals has interpreted
its meaning.39 Beyond genocide, however, the content of crimes against humanity
is less uniform. Article 5 of the ICTY Statute40 lays down that crimes against hu-
manity take place in armed conflict. The modern view is that crimes against hu-
manity can take place in peacetime,41 a fact recognized in the statutes of the ICTR42

and the ICC.43 The latter two instruments require that crimes against humanity

37 See above n. 36.
38 ICTY (Art. 4), above n. 33; ICTR (Art. 2), above n. 33; and ICC (Art. 6), above n. 35.
39 E.g. Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, 2 Sept. 1998.
40 See above n. 33. Article 5 (‘Crimes against humanity’) provides:

The International Tribunal shall have the power to prosecute persons responsible for
the following crimes when committed in armed conflict, whether international or
internal in character, and directed against any civilian population: (a) murder;
(b) extermination; (c) enslavement; (d) deportation; (e) imprisonment; (f) torture;
(g) rape; (h) persecutions on political, racial and religious grounds; [and] (i) other
inhumane acts.

And see, Tadić above n. 34, Kupreskic, above n. 34, and Prosecutor v. Furundzija, Case No. IT-95-17/
1-T 10, 10Dec. 1998.

41 Acknowledged by the Tribunal in Tadić, above n. 34, at paras. 140–1. See also, M. C. Bassiouni,
‘Crimes Against Humanity: The Need for a Specialized Convention’, 31 Columbia Journal of
Transnational Law, 1994, p. 457.

42 See above n. 33. Article 3 (‘Crimes against humanity’) provides

The International Tribunal for Rwanda shall have the power to prosecute persons
responsible for the following crimes when committed as part of a widespread or
systematic attack against any civilian population on national, political, ethnic, racial or
religious grounds: (a) murder; (b) extermination; (c) enslavement; (d) deportation;
(e) imprisonment; (f) torture; (g) rape; (h) persecutions on political, racial and religious
grounds; [and] (i) other inhumane acts.

43 See above n. 35. Article 7 (‘Crimes against humanity’) provides:

1. For the purpose of this Statute, ‘crime against humanity’ means any of the
following acts when committed as part of a widespread or systematic attack directed
against any civilian population, with knowledge of the attack:

(a) Murder;
(b) Extermination;
(c) Enslavement;
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(Footnote 43 continued )
(d) Deportation or forcible transfer of population;
(e) Imprisonment or other severe deprivation of physical liberty in violation of

fundamental rules of international law;
(f) Torture;
(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization,

or any other form of sexual violence of comparable gravity;
(h) Persecution against any identifiable group or collectivity on political, racial,

national, ethnic, cultural, religious, gender as defined in paragraph 3, or other
grounds that are universally recognized as impermissible under international law,
in connection with any act referred to in this paragraph or any crimewithin the
jurisdiction of the Court;

(i) Enforced disappearance of persons;
(j) The crime of apartheid;
(k) Other inhumane acts of a similar character intentionally causing great suffering, or

serious injury to body or tomental or physical health.

2. For the purpose of paragraph 1:

(a) ‘Attack directed against any civilian population’ means a course of conduct
involving themultiple commission of acts referred to in paragraph 1 against any
civilian population, pursuant to or in furtherance of a State or organizational policy
to commit such attack;

(b) ‘Extermination’ includes the intentional infliction of conditions of life, inter alia the
deprivation of access to food andmedicine, calculated to bring about the destruction
of part of a population;

(c) ‘Enslavement’ means the exercise of any or all of the powers attaching to the right of
ownership over a person and includes the exercise of such power in the course of
trafficking in persons, in particular women and children;

(d) ‘Deportation or forcible transfer of population’ means forced displacement of the
persons concerned by expulsion or other coercive acts from the area in which they
are lawfully present, without grounds permitted under international law;

(e) ‘Torture’ means the intentional infliction of severe pain or suffering, whether
physical ormental, upon a person in the custody or under the control of the accused;
except that torture shall not include pain or suffering arising only from, inherent in
or incidental to, lawful sanctions;

(f) ‘Forced pregnancy’ means the unlawful confinement of a woman forciblymade
pregnant, with the intent of affecting the ethnic composition of any population or
carrying out other grave violations of international law. This definition shall not in
any way be interpreted as affecting national laws relating to pregnancy;

(g) ‘Persecution’ means the intentional and severe deprivation of fundamental rights
contrary to international law by reason of the identity of the group or collectivity;

(h) ‘The crime of apartheid’ means inhumane acts of a character similar to those
referred to in paragraph 1, committed in the context of an institutionalized regime
of systematic oppression and domination by one racial group over any other racial
group or groups and committed with the intention ofmaintaining that regime;

(i) ‘Enforced disappearance of persons’ means the arrest, detention or abduction of
persons by, or with the authorization, support or acquiescence of, a State or a
political organization, followed by a refusal to acknowledge that deprivation of
freedom or to give information on the fate or whereabouts of those persons, with the
intention of removing them from the protection of the law for a prolonged period of
time.

3. For the purpose of this Statute, it is understood that the term ‘gender’ refers to the
two sexes, male and female, within the context of society. The term ‘gender’ does not
indicate anymeaning different from the above.
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be part of a widespread or systematic attack against any civilian population,44 and
that is the more current interpretation rather than restricting crimes against hu-
manity to times of armed conflict. As such, given that crimes against humanity can
be committed under the Rome Statute as part of an organizational policy,45 they
could include terrorism.46

There is further divergence as to the place of ‘persecution’ in crimes against
humanity in the three instruments.47 While the Statutes of the ICTY and ICTR
list a separate crime of persecution in identical terms, the opening paragraph of
Article3 of the Statute of the ICTR requires that all the listed crimesmust be part of
a widespread or systematic attack against a civilian population ‘on national, politi-
cal, ethnic, racialor religiousgrounds’.Persecution is thusaprerequisiteofall ICTR
crimes against humanity rather than simply a separate crime. The Rome Statute is
muchmore detailed and, while persecution is a separate crime, it is parasitic, hav-
ing to be perpetrated in connection with one of the other crimes in Article 7 or
Articles 6 or 8. With respect to persecution, the ICTY Statute best reflects current
thinking.Furthermore,while theRomeStatute isnotgeographicallyor temporally
limited and has been agreed by States in international conclave, it is narrower than
the customary international law of crimes against humanity.48 The Article 1F defi-
nition should not be limited by the recent Statutes, although given the specific re-
mit of the two adhoc tribunals, UNHCR should take theRome Statute as reflecting
an understanding more broadly agreed within the international community and
the one which will continue to develop as cases come before the ICC.
As for war crimes, the various Statutes are equally as divergent, although, given

the non-international character of the Rwanda conflict, this was inherent. What
is clear as a consequence of the Statutes and the jurisprudence of the two ad hoc
tribunals is that, as well as grave breaches of the Geneva Conventions and First
Additional Protocol in international armed conflicts,49 violation of the laws and
customs ofwar, in international andnon-international conflicts, can give rise to in-
dividual criminal responsibility.50 Furthermore, individual criminal responsibil-
ity attaches to breaches of common Article 3 of the 1949 Geneva Conventions in

44 Art. 7.2(a) of the Rome Statute, above n. 35, defines such attacks as: ‘a course of conduct involv-
ing the multiple commission of acts referred to in paragraph 1 against any civilian population,
pursuant to or in furtherance of a State or organizational policy to commit such attack.’ Given
that crimes against humanity have been explicitly removed from the sphere of armed conflicts,
‘attack’ could not be restricted to the meaning ascribed in Art. 49 of Protocol 1, 1977, above
n. 18.

45 Art. 7.2(a) and (i), above n. 35. 46 See below on Art. 1F(b).
47 For the traditional analysis of the place of persecution in crimes against humanity, see Fenrick,

‘The Prosecution of War Criminals in Canada’, 12 Dalhousie Law Journal, 1989, p. 256 at pp. 266
et seq.

48 See paras. 140–1 of Tadić, above n. 34. And see FédérationNationale des Déportés et Internés Résistants
et Patriotes et al. v. Barbie, French Court of Cassation, 78 ILR 125, 1985.

49 Respectively, Arts. 49 (I); 50 (II); 129 (III); 146 (IV); and 85 (Protocol 1), above n. 18.
50 Tadić, above n. 34, at paras. 89 and 96 et seq.
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non-international armed conflicts. Referring to the international interest in the
prohibition of serious breaches of customary rules and principles in internal con-
flicts, various military manuals, domestic legislation in the former Yugoslavia and
Belgium, and two Security Council resolutions,51 the ICTY held in paragraph 134
of its judgment that:

[all] of these factors confirm that customary international law imposes

criminal liability for serious violations of commonArticle 3, as supplemented

by other general principles and rules on the protection of victims of internal

armed conflict, and for breaching certain fundamental principles and rules

regardingmeans andmethods of combat in civil strife.

If it had been limited to parts of common Article 3 and specified provisions of Ad-
ditional Protocol II, then it would have been uncontroversial,52 but the Tribunal’s
robust approach from 1995 has been followed in part in Article 8 of the Rome
Statute.53 The situation now is that breaches of the laws ofwar are always unlawful
but not necessarily criminalized. Custom prescribes that some give rise to individ-
ual criminal responsibility and the Rome Statute provides a narrower list of crimes
overwhich the International Criminal Courtwill exercise jurisdiction.54 Article 1F

51 Tadić, above n. 34, at paras. 129–33.
52 There would not appear to be the required degree of specificity to create crimes in common

Art. 3 as a whole. The principle of nullem crimen sine lege argues against such a broad understand-
ing of the criminal scope of common Art. 3. See also, the Consistency of Certain Danzig Legislative
Decrees with the Constitution of the Free City case, Permanent Court of International Justice (1935),
Series A/B, No. 65 at pp. 52–3:

Instead of applying a penal law equally clear to both the judge and the party accused . . .
there is the possibility under the new decrees that amanmay find himself placed on
trial and punished for an act which the law did not enable him to knowwas an offence,
because its criminality depends entirely on the appreciation of the situation by the
Public Prosecutor and by the judge. Accordingly, a system inwhich the criminal
character of an act and the penalty attached to it will be known to the judge alone
replaces a system inwhich this knowledge was equally open to both the judge and the
accused.

Cf.Decision of3Nov.1992, CaseNo.5 StR370/92,BorderGuards Prosecution case,GermanFederal
Criminal Court (Bundesgerichtshof Strafsenat), published in English in 100 ILR 364, available in
German at http://www.uni-wuerzburg.de/dfr/dfr bsjahre.html. In this case, the court rejected a
defence claimbasedonnullem crimen sine legeon thebasis that the guards shouldhaveknown that
the defence they relied on under the former East German lawwas contrary to the human rights
obligations of East Germany itself and that ‘the act, when committed, was criminal according
to the general principles of law recognized by the international community’ (ibid., p. 389). The
court used human rights as set out in the International Covenant on Civil and Political Rights
(hereinafter ‘ICCPR’) to strike down the defence.

53 See above n. 35, which lists fifty crimes, thirty-fourwith respect to international armed conflicts
and sixteen specifically applying innon-international armedconflicts. See also the International
Committee of the Red Cross’s forthcoming review of the customary international law of armed
conflict.

54 In some cases, the Rome Statute may have gone further than custom in the imposition of indi-
vidual criminal responsibility, but this is not the norm. E.g. Art. 8.2(b)(xxvi):
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of the 1951 Convention would exclude those committing crimes as prescribed by
customary international law and ismore in line with the ICTY’s analysis.
It should also be borne inmind that, according to Article 27 of the Statute of the

International Criminal Court, official capacity, even as head of State, is no excuse.55

Furthermore, command responsibility includesmilitary and civilian commanders
and superior orders will only be an excuse in the rarest of cases.56 The net is drawn
widely, therefore, around those who have ‘committed’ Article 1F(a) crimes.

B. Article 1F(b)57

Article 1F(b) provides:

The provisions of this Convention shall not apply to any personwith respect

to whom there are serious reasons for considering that: . . .

(b) he has committed a serious non-political crime outside the country of

refuge prior to his admission to that country as a refugee; . . .

While the complex provisions of Article 1F(b) are fleshed out below, there are
some basic issues that influence all elements of the interpretation. Given that a sta-
tus determination hearing can never replicate a full criminal trial of the issues, it is
nevertheless fundamental to the decision-making process that exclusion is on the
basis that there are serious reasons for considering that the applicant has commit-
ted a serious non-political crime. Therefore, the hearing should assume the appli-
cant innocentuntil ‘provenguilty’, the benefit of thedoubtmust be accorded to the
applicant given the very serious consequences, and there should be no automatic
presumptions, each case being viewed on its own facts.
There are various issues concerning the traditional interpretationofArticle1F(b)

that need to be addressed in this context. With respect to ‘terrorism’, an initial

2. For the purpose of this Statute, ‘war crimes’ means: . . . (b) Other serious violations of
the laws and customs applicable in international armed conflict, within the established
framework of international law, namely, any of the following acts: . . . (xxvi)
Conscripting or enlisting children under the age of fifteen years into the national armed
forces or using them to participate actively in hostilities.

Seealso,Arts.4and5ofHagueConventionVRespectingtheRightsandDutiesofNeutralPowers
and Persons in Case of War on Land, 1907, 2 American Journal of International Law Supp., 1908,
p. 117; Art. 38 of the 1989 Convention on the Rights of the Child, UNGA Res. 44/25, Annex, 44
UNGAORSupp. (No.49), p.167, UNdoc. A/44/49 (1989). It is arguable that customdidnot even
render recruitment of under-fifteens unlawful, let alone criminal.

55 The Pinochet cases, above n. 14, hold only that former heads of State can be prosecuted for acts
not within their official capacity.

56 Arts.28 and33of theRomeStatute, aboven.35. See also,Art.86of theFirstAdditional Protocol,
above n. 18.

57 See also, W. Kälin and J. Künzli, ‘Article 1F(b): Freedom Fighters, Terrorists and the Notion of
Serious Non-Political Crimes’, 12 International Journal of Refugee Law (Supp.) 2000, p. 46.
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problemis that international lawprovidesnodefinition,58 althoughtheUnitedNa-
tions has outlawed several crimes deemed ‘terrorist’ in the popular perception.59

Labelling something as terrorism is a matter of political choice rather than legal
analysis, distinguishing it in some indecipherable way from the more ‘acceptable’
conduct of the so-called freedom fighter.60 It is a buzz word, a blanket term for
violent crimes and, as such, too imprecise to assist critical analysis. Furthermore,
the United Nations has done little to clarify the issue.61 Originally, any reference
to terrorism was accompanied by a reaffirmation of the right of ‘peoples’ to use
any means to achieve self-determination from colonial or racist regimes;62 terror
is terror:

58 Equally, most countries in Western Europe have not managed to define ‘terrorism’ for the pur-
poses of their domestic criminal law; cf. theUKTerrorismAct2000, which is not to say, however,
that the UK definition answers all possible questions.

59 See the conventions listed above at n. 20. On the amorphous nature of terrorism, see G. Gilbert,
‘The “Law” and “Transnational Terrorism” ’, 26 Netherlands Yearbook of International Law, 1995,
p. 3; andG. Gilbert, Transnational Fugitive Offenders in International Law: Extradition andOtherMech-
anisms (MartinusNijhoff,TheHague,1998), especiallypp.251–61. Seealso,UNHCR, ‘Exclusion
Guidelines’, above n. 26, at para. 66.

60 Reminding one of Humpty Dumpty’s views on themeaning of words in Lewis Carroll’s Through
the Looking Glass andWhat Alice Found There (1872, reprinted 1998), p. 190: ‘When I use a word . . .
it means just what I choose it to mean – neither more nor less.’ Even perpetrators of serious in-
ternational crimes, such as hijacking, have been protected from refoulement in the past. See, Case
No.72XII77,AntoninL. v.FederalRepublic ofGermany,80 ILR673 (BavarianHigherAdministrative
Court (BayVGH), 7 June 1979), where it was held that an asylum application could be accepted
from a person who was about to be prosecuted for hijacking, a serious international crime. The
court decided that the applicant had hijacked the plane to flee the then Czechoslovakia to es-
cape persecution for his political opinions. In Abdul Hussain, unreported, 17Dec. 1998, the En-
glish Court of Appeal acquitted hijackers who fled Iraq on the basis that they had acted under
duress.

61 See L.C.Green, ‘InternationalCrimes and theLegal Process’,29 International andComparative Law
Quarterly, 1980, p. 567 at p. 582.

62 UNGARes. 3034 (XXVII), 1972.

The General Assembly
1. Expresses deep concern over increasing acts of violence which endanger or take

innocent human lives or jeopardize fundamental freedoms;
2. Urges States to devote their immediate attention to finding just and peaceful

solutions to the underlying causes which give rise to such acts of violence;
3. Reaffirms the inalienable right of self-determination and independence of all

peoples under colonial and racist regimes and other forms of alien domination and
upholds the legitimacy of their struggle, in particular the struggle of national
liberationmovements, in accordance with the purposes and principles of the Charter
and the relevant resolutions of the organs of the United Nations;

4. Condemns the continuation of repressive and terrorist acts by colonial, racist and
alien regimes in denying peoples their legitimate right to self-determination and
independence and other human rights and fundamental freedoms;

5. Invites States to become parties to the existing international conventions which
relate to various aspects of the problem of international terrorism.

See also, UNGA Res. 31/102, 1976; UNGA Res. 32/147, 1977; UNGA Res. 34/145, 1979; UNGA
Res. 36/109, 1981; UNGA Res. 38/130, 1983; UNGA Res. 61/40, 1985; UNGA Res. 44/29, 1989;
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What [terrorist groups seeking self-determination] and other, less structured

terrorist groups have in common is farmore significant in applying the

political offence exemption than the ways in which theymay differ. All these

groups exhibit a willingness to engage in the indiscriminate killing of people

to achieve political ends.63

Even those fighting for self-determination should at minimum obey common
Article 3 of the Geneva Conventions 1949.64

The United Nations has spoken more clearly against terrorism in recent years.
The Declaration to Supplement the 1994 Declaration on Measures to Eliminate
International Terrorism 49/60 of 9December 199465 provides no definition of ter-
rorism, but holds in paragraph 2 that the methods and practices of terrorism are
contrary to the purposes and principles of the United Nations.66 While it is ques-
tionable whether the General Assembly through an annexed declaration can re-
state the purposes and principles of the United Nations, the Declaration goes on
to encourage States to deem terrorist crimes non-political for the purposes of ex-
tradition law.67 Furthermore, paragraph 3 reaffirms that States should take appro-
priate measures before granting refugee status so as to ensure ‘the asylum-seeker
has not participated in terrorist acts’.68 The 1998 International Convention for the
Suppression of Terrorist Bombings69 eschews a definition of terrorism, but Arti-
cle 2 outlaws those international bombings in public places causing death or seri-
ous bodily injury or extensive destruction resulting inmajor economic loss. A sim-
ilar stance of listing violent crimes but providing no definition of terrorism can be
seen in the Council of Europe’s much earlier 1977 European Convention for the
Suppression of Terrorism.70 Two more recent UN documents have attempted to

UNGA Res. 46/51, 1991; cf. UNGA Res. 48/122, 1993. For a full review of the UN’s response
to terrorism in the period after 1972, see Commission on Human Rights, Sub-Commission on
Prevention ofDiscrimination and Protection ofMinorities, ‘Review of FurtherDevelopments in
Fieldswithwhich the Sub-Commissionhas been ormay beConcerned: Reviewof Issues not Pre-
viously the Subject of Studies butwhich the Sub-CommissionhasDecided toExamine’, Prelimi-
naryReportonTerrorismandHumanRights,UNdoc.E/CN.4/Sub.2/1999/27, fifty-first session,
7 June 1999, paras. 6–15.

63 Prepared statement of Judge Sofaer, Legal Adviser, US State Department, at the Senate Hear-
ing on the Anglo-US Supplementary Extradition Treaty, S.HRG 99-703 re TR.DOC.99-8, 1Aug.
1985, at p. 263.

64 On the other hand, UNHCR is equally prepared to engage in these fine distinctions. UNHCR,
‘Determination of Refugee Status of Persons Connected with Organizations or Groups which
Advocate and/or Practise Violence’, 1 April 1988, paras. 21 and 22, states that, where the appli-
cantwas engaged in aUN-recognized struggle for national liberation, that is amitigating factor
to be taken into account before exclusion.

65 See above n. 9. 66 See below on Art. 1F(c). 67 See above n. 9, para. 6.
68 Seealso,UNSCRes.1269 (1999), para.4, and thecommentsof theFrenchmemberof theSecurity

Council, A. Dejammet, on the refusal of asylum to terrorists, above n. 9.
69 See above n. 20.
70 See above n. 21. The Parliamentary Assembly of the Council of Europe provided a definition in

Recommendation 1426, 20 Sept. 1999, although some of the language is imprecise:



442 Exclusion (Article 1F)

define terrorism.71 General Assembly Resolution 53/10872 on Measures to Elimi-
nate International Terrorism declares in paragraph 2 that:

criminal acts intended or calculated to provoke a state of terror in the general

public, a group of persons or particular persons for political purposes are in

any circumstances unjustifiable, whatever the considerations of political,

philosophical, ideological, racial, ethnic, religious or other nature thatmay

be invoked to justify them.

Thus, it is crimes intended to inculcate terror in the population for political
purposes. The International Convention for the Suppression of the Financing
of Terrorism73 defines terrorism in part by reference to other UN anti-terrorist
conventions74 and additionally in Article 2(1)(b) as:

(Footnote 70 continued )

5. The Assembly considers an act of terrorism to be ‘any offence committed by
individuals or groups resorting to violence or threatening to use violence against a
country, its institutions, its population in general or specific individuals which, being
motivated by separatist aspirations, extremist ideological conceptions, fanaticism or
irrational and subjective factors, is intended to create a climate of terror among official
authorities, certain individuals or groups in society, or the general public’.

71 Moreover, the Special Rapporteur on Terrorism and Human Rights, L. K. Koufa, has promised
to elaborate on ‘acts of terrorism’ in future reports. See Commission on Human Rights, Sub-
Commission onPrevention ofDiscrimination andProtection ofMinorities, ‘PreliminaryReport
on Terrorism andHuman Rights’, above n. 62, para. 43.

72 UNGARes. 53/108, 26 Jan. 1999.
73 See above n. 20; and see Secretary of State for the Home Department v. Rehman, [2000] 3 All ER 778

(English Court of Appeal).
74 See above n. 20. The OAU Draft Convention on the Prevention and Combating of Terror-

ism, CAB/LEG/24.14/vol. 1, adopts a similar approach in Art. 1, with a partial definition in
subpara. 2:

‘Terrorist act’ means any act or threat of act committed with a terrorist intention or
objective directed against the nationals, property, interests or services of any State Party
or against the foreign nationals living on its territory andwhich is prohibited by its
legislation, as well as any act which is aimed at financing, encouraging, providing
training for or otherwise supporting terrorism. The term terrorist act also includes, but
is not limited to, any act of violence or threat of violence, irrespective of the reasons or
objectives, carried out individually or collectively, calculated or intended to provoke a
state of terror in the general public, a group of persons or particular persons in the
territory of any one of the States Parties.

Art. 3.1 provides that armed struggle for self-determination will not count as terrorism; see
above n. 62. See also, the draft Comprehensive Convention on International Terrorism, above
n. 20, Art. 2.1:

Any person commits an offence within themeaning of this Convention if that person,
by anymeans, unlawfully and intentionally, does an act intended to cause:

(a) Death or serious bodily injury to any person; or
(b) Serious damage to a State or government facility, a public transportation system,

communication system or infrastructure facility with the intent to cause extensive
destruction of such a place, facility or system, or where such destruction results or is
likely to result inmajor economic loss;
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[a]ny other act intended to cause death or serious bodily injury to a civilian, or

to any other person not taking an active part in the hostilities in a situation of

armed conflict,75 when the purpose of such act, by its nature or context, is to

intimidate a population, or to compel a Government or international

organization to do or abstain from doing any act.76

Although Article 2(1)(b) is much more specific than paragraph 2 of Resolution
53/108, in practice they will cover the same sort of crimes – those intended to pro-
mote political change or conservatism by means of violent intimidation. In sum,
although there has been somemovement towards providing terrorism with speci-
ficity, there is as yet no internationally agreed definition and the attempts so far are
still vague and open-ended.77

(Footnote 74 continued )
when the purpose of such act, by its nature or context, is to intimidate a population, or
to compel a Government or an international organization to do or abstain from doing
any act.

Art. 3 excludes crimes takingplacewhollywithin one Statewhichwere committed by a national
of that State inmost cases.

75 Author’s footnote: Quaere, what of the position of a police officer in a situation not reaching the
level of an armed conflict according to common Art. 3 of the Geneva Conventions 1949?

76 Approved by the Supreme Court of Canada in Suresh, below n. 142, at para. 98.
77 The EU anti-terrorism measures of 27 Dec. 2001, 2001/927/EC, 2001/930/CFSP, and

2001/931/CFSP, OJ 2001 L344/83, 90, and 93, 28 Dec. 2001, provide a very long definition.
2001/931/CFSP, Article 1.3, provides:

For the purposes of this Common Position, ‘terrorist act’ shall mean one of the
following intentional acts, which, given its nature or its context, may seriously damage
a country or an international organisation, as defined as an offence under national law,
where committed with the aim of:

(i) seriously intimidating a population, or
(ii) unduly compelling a Government or an international organisation to perform or

abstain from performing any act, or
(iii) seriously destabilising or destroying the fundamental political, constitutional,

economic or social structures of a country or an international organisation:
(a) attacks upon a person’s life whichmay cause death;
(b) attacks upon the physical integrity of a person;
(c) kidnapping or hostage taking;
(d) causing extensive destruction to a Government or public facility, a transport

system, an infrastructure facility, including an information system, a fixed
platform located on the continental shelf, a public place or private property,
likely to endanger human life or result inmajor economic loss;

(e) seizure of aircraft, ships or othermeans of public or goods transport;
(f) manufacture, possession, acquisition, transport, supply or use of weapons,

explosives or of nuclear, biological or chemical weapons, as well as research
into, and development of, biological and chemical weapons;

(g) release of dangerous substances, or causing fires, explosions or floods the effect
of which is to endanger human life;

(h) interfering with or disrupting the supply of water, power or any other
fundamental natural resource the effect of which is to endanger human life;

(i) threatening to commit any of the acts listed under (a) to (h);
(j) directing a terrorist group;
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After the events of 11 September 2001, the United Nations has come out much
more strongly against terrorism, although without any definition of terrorism.
United Nations Security Council Resolution 1373,78 adopted under Chapter VII of
the United Nations Charter, called upon all States to:

[take] appropriatemeasures in conformity with the relevant provisions of

national and international law, including international standards of human

rights, before granting refugee status, for the purpose of ensuring that the

asylum-seeker has not planned, facilitated or participated in the commission

of terrorist acts;

and to ‘ensure, in conformity with international law, that refugee status is not
abused by the perpetrators, organizers or facilitators of terrorist acts’. As UNHCR
has pointed out,79 however, the refugee protection instruments have never pro-
vided a safe haven for terrorists.80

To be excluded under Article 1F(b), the applicant must have committed a seri-
ous non-political crime. Inwhat circumstanceswill someone have committed such
a crime? There does not need to be proof sufficient for a criminal trial, but there
should be serious reasons for considering that the applicant did commit a serious
non-political crime. Obviously, as well as perpetrating the completed offence, it
includes inchoate offences such as attempts, conspiracies, and incitement. Diffi-
culties arise where the applicant is a member of a group that engages in serious
non-political crimes. Is mere membership of a group sufficient to exclude?81 Are
allmembers complicit?82 Is constructive knowledge adequate to impose individual
criminal responsibility? Under Article 28 of the Rome Statute of the International
Criminal Court, a commanding officer or person in an equivalent position shall be
responsible where:

(Footnote 77 continued )

(k) participating in the activities of a terrorist group, including by supplying
information ormaterial resources, or by funding its activities in any way, with
knowledge of the fact that such participation will contribute to the criminal
activities of the group.

For the purposes of this paragraph, ‘terrorist group’ shall mean a structured group of
more than two persons, established over a period of time and acting in concert to
commit terrorist acts. ‘Structured group’means a group that is not randomly formed
for the immediate commission of a terrorist act and that does not need to have formally
defined roles for its members, continuity of its membership or a developed structure.

78 28 Sept. 2001. See para. 3(f) and (g). See also, UNSC Res. 1368, 12 Sept. 2001, and UNGA Res.
56/1, 18 Sept. 2001.

79 UNHCR, ‘Security Concerns’, above n. 25, at paras. 3 and 12.
80 Despite the fact that not one of those involved was a refugee or an asylum seeker, this has

not stopped States engaging in one of their less edifying responses and scapegoating refugees
after 11 Sept. 2001, e.g. the UK Anti-Terrorism, Crime and Security Act 2001 and the EU anti-
terrorismmeasures, above n. 77, 2001/930/CFSP at Arts. 6, 16, and 17.

81 See below, section V.D, ‘Standard of proof for Article 1F andmembership of the group’.
82 See e.g. Art. 3(e) of the Genocide Convention 1948, above n. 31.
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(a) . . . (i) [t]hatmilitary commander or person either knew or, owing to the

circumstances at the time, should have known that the forces were committing

or about to commit such crimes; and

(ii) [t]hatmilitary commander or person failed to take all necessary and

reasonablemeasures within his or her power to prevent or repress their

commission or to submit thematter to the competent authorities for

investigation and prosecution [andwhere]

(b) . . . (i) [t]he superior either knew, or consciously disregarded informationwhich

clearly indicated, that the subordinates were committing or about to commit

such crimes;

(ii) [t]he crimes concerned activities that were within the effective

responsibility and control of the superior; and

(iii) [t]he superior failed to take all necessary and reasonablemeasures

within his or her power to prevent or repress their commission or to submit

thematter to the competent authorities for investigation and prosecution.83

Nevertheless, the international law of armed conflict has a highly developed
understanding of command responsibility not to be found in ordinary criminal
law to which Article 1F(b) applies. Command responsibility is very specific and
is inappropriate as a basis for attributing individual criminal responsibility on
the basis of complicity. Article 1F(b) only excludes from refugee status those who
have committed a serious non-political crime. According to the UNHCR ‘Exclu-
sion Guidelines’,84 membership per se, whether of a repressive government or of an
organization advocating violence, should not be enough to exclude under Article
1F(b).85 Seniority within the government or organization might provide ‘serious
reasons for considering’ that the applicant was a party to the preparation of a se-
rious non-political crime perpetrated by others. However, given that Article 1F(b)
represents a limitation on an individual right – non-refoulement – it should be in-
terpreted restrictively and, without evidence of involvement in a specific serious
non-political crime, it would be contrary to the spirit and intention, if not the very
language, of the 1951 Convention to exclude someone in that position for mere
membership. To the extent that the ad hoc tribunals have found civilians to be li-
able for war crimes based on their position in the command hierarchy,86 however,
seniormembers of a government or an organizationwhich carries out Article 1F(b)
crimes could be found to have constructive knowledge sufficient for the purpose
of exclusion. United States practice, though, is not to exclude on the grounds of
membership alone; on the other hand, Canada and Germany will exclude simply
formembership.87

83 See above n. 35 (emphasis added). 84 See above n. 26, paras. 40 and 45 et seq.
85 See also, UNHCR, ‘Determination of Refugee Status of Persons Connected with Organizations

or Groups which Advocate and/or Practise Violence’, above n. 64, at paras. 14 et seq.
86 Namely, Akayesu, above n. 39.
87 Meeting between the author andUNHCR staff on the subject of ‘asylum, terrorism and extradi-

tion’, UNHCRheadquarters, Geneva, 10Nov. 2000. See also, e.g. s. 19(1) of the Canadian Immi-
gration Act.
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The next issue concerns the non-political character of the crime and how closely
interrelated the application of Article 1F(b) should be with the law of extradition,
particularly the political offence exemption.88 First, for the purposes of extradi-
tion law, there are very few crimes specifically designatednon-political. Some older
extradition treaties exclude from the political offence exemption attempts on the
life of the head of State in attentat clauses.89 Before the Conventions on Terrorist
Bombings90 and the Financing of Terrorism,91 multilateral anti-terrorist treaties
did not exclude the political offence exemption. The somewhat special Genocide
Convention and Anti-Apartheid Convention did render their proscribed crimes
non-political,92 but there were no other universal treaties excluding the political
offence exemption.93 In Europe, the 1977 European Convention for the Suppres-
sionofTerrorism94 adoptedanapproachofdeclaringnon-political for thepurposes
of extradition between parties to that Convention crimes under certainUnitedNa-
tions multilateral anti-terrorist conventions. In addition, it excluded from the ex-
emption other crimes that would usually be associated with terrorist attacks.95

88 See the Supreme Court of Canada in Attorney-General v. Ward, [1993] 2 SCR 689. See in general,
Gilbert, Transnational Fugitive Offenders, above n. 59, ch. 6.

89 See I. A. Shearer, Extradition in International Law (Manchester, 1971), p. 185. The corollary must
be that otherwise such crimes would be within the protection of the exemption. For a modern
example of the attentat clause, see Annex 1 to the Scheme Relating to the Rendition of Fugitive
Offenders within the Commonwealth, LMM(90)32:

1. It may be provided by a law in any part of the Commonwealth that certain acts shall
not be held to be offences of a political character including–

(a) an offence against the life or person of a Head of State or amember of his immediate
family or any related offence . . .

(b) an offence against the life or person of a Head of Government, or of aMinister of a
Government, or any related offence . . .

(c) murder, or any related offence as aforesaid;
(d) an act declared to constitute an offence under amultilateral international

convention whose purpose is to prevent or repress a specific category of offences and
which imposes on the parties thereto an obligation either to extradite or to
prosecute the person sought.

2. Any part of the Commonwealthmay restrict the application of any of the
provisionsmade under paragraph 1 to a request from a part of the Commonwealth
which hasmade similar provisions in its laws.

90 See above n. 20. 91 See above n. 20.
92 Genocide Convention, above n. 31, Art. VII; Convention on Suppression and Punishment of the

Crime of Apartheid 1973, Art. XI(2), 13 ILM 50, 1974.
93 Indeed, hijackers have been held to have committed a political offence based on the nature of

the regime they had fled. See R. v.Governor of Brixton Prison, ex parte Kolczynski et al., High Court of
Justice (Queen’s Bench Division), [1955] 1 QB 540, [1955] 1 All ER 31; and In Re Kavic, Bjelanovic
and Arsenijevic, 19 ILR 371 (Swiss Federal Tribunal), 1952.

94 See above n. 21.
95 European Convention on the Suppression of Terrorism, Art. 1 provides:

For the purposes of extradition between Contracting States, none of the following
offences shall be regarded as a political offence or as an offence connected with a
political offence or as an offence inspired by political motives:
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Furthermore, it gave parties the discretion to exclude a much broader range of
soi-disant ‘terrorist’ crimes.96 Nevertheless, the Convention has not been a whole-
hearted success,97 and represents a regional responsewhereas the1951Convention
is universal.
The next question pertaining to the interrelationship between Article 1F(b) and

extradition law is the fact that it contains no reference to extradition, unlike para-
graph 7(d) of the 1950 Statute.98 There are those who, drawing on parts of the
travaux préparatoires to the 1951 Convention, assert that Article 1F(b) only applies
to those unprosecuted for their crimes who are, thus, extraditable. There is noth-
ing on the face of the Convention to that end and Article 1F(a) and Article 1F(c),
mutatis mutandis, are not so limited. Article 1F(b) could be usedwhere a person had
been convicted of a serious (even if not ‘particularly’ serious) crime and has already
servedher or his sentence if one simply has regard to the text.99 Even if one restricts
Article1F(b) to caseswhere the applicantwouldbe extraditable under the receiving
State’s law, then extradition lawallows for the surrender of convicted fugitiveswho
have yet to serve out their full sentence.100 Furthermore, if the drafters were tying

(a) an offence within the scope of the Convention for the Suppression of Unlawful
Seizure of Aircraft, signed at TheHague on 16December 1970;

(b) an offence within the scope of the Convention for the Suppression of Unlawful Acts
against the Safety of Civil Aviation, signed atMontreal on 23 September 1971;

(c) a serious offence involving an attack against the life, physical integrity or liberty of
internationally protected persons, including diplomatic agents;

(d) an offence involving kidnapping, the taking of a hostage or serious unlawful
detention;

(e) an offence involving the use of a bomb, grenade, rocket, automatic firearm or letter
or parcel bomb if this use endangers persons;

(f) an attempt to commit any of the foregoing offences or participation as an
accomplice of a personwho commits or attempts to commit such an offence.

96 European Convention on the Suppression of Terrorism, Art. 2 provides:

1. For the purpose of extradition between Contracting States, a Contracting State
may decide not to regard as a political offence or as an offence connected with a political
offence or as an offence inspired by political motives a serious offence involving an act of
violence, other than one covered by Article 1, against the life, physical integrity or
liberty of a person.

2. The same shall apply to a serious offence involving an act against property, other
than one covered by Article 1, if the act created a collective danger for persons.

3. The same shall apply to an attempt to commit any of the foregoing offences or
participation as an accomplice of a personwho commits or attempts to commit such an
offence.

See also, Annex 1 to the Commonwealth Scheme, above n. 89.
97 SeeGilbert, ‘“Law”and“TransnationalTerrorism”’ aboven.59. Recommendation1426, above

n.70, para.15, calls for amodificationof theEuropeanConventiononExtradition1957 so that
the political offence exemption does not provide a right to asylum for terrorists.

98 See above n. 1.
99 TenzinDhayakpa v.Minister for ImmigrationandEthnicAffairs, Federal Court ofAustralia, (1995)62

FCR 556. See also, UNHCR, ‘Exclusion Guidelines’, above n. 26, at para. 56.
100 It is interesting to postulate upon the situation where an offender is released on parole but or-

dered to remain in the country. If ex-convicts, whomight be deemed to constitute a particular
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Article1F(b) to extradition law,whydid theynotadopt inArticle1F(b) the language
of paragraph 7 of the 1950 Statute101 or just say: ‘He would be extraditable under
the asylum State’s extradition laws’? Such a provision would effectively incorpo-
rate the political offence exemption. As it stands, Article 1F(b) does not link denial
of refugee status with impending extradition – thus, an applicant could have com-
mitted a serious non-political crime in a third State with which the receiving State
has no extradition treaty, and the only State to which he or she could be returned
followingdenial of refugee statusunderArticle1F(b)wouldbehis orher country of
origin where he or she would face persecution.102 In addition, if Article 1F(b) is to
be tied to extraditability, would there be a different approach where the crime was
oneofuniversal jurisdiction?Andwhat about a seriousnon-political crime thathad
no equivalent in the receiving State’s laws, thus failing the requirement of double
criminality, or if the applicant could claim immunity for the crimes? There cannot
be that direct a link between Article 1F(b) and the law of extradition.103

On the other hand, Article 1F(b) should be ‘related to’,104 although not limited
by, the jurisprudence developed with respect to the political offence exemption. It
needs to be borne in mind that the political offence exemption is only about 150
years old, there havenot been thatmany cases in extradition lawwhere itsmeaning
could be developed, and its interpretation is dynamic. The United States approach
focuses on the existence of a political uprising and then whether the crime for
which the fugitive is requested ispartof thatuprising.As such, ithas evenprotected
Nazi war criminals.105 The United Kingdom approach used to be based solely on
the remotenessof the crime fromtheultimategoal of the fugitive’s organization.106

The Swiss approach, towhich theUnitedKingdomnowalso subscribes, adopts the

social group, suffer discrimination in the employment market and the State does not pro-
tect them, following Gashi and Nikshiqi v. Secretary of State for the Home Department, Immigra-
tion Appeal Tribunal, Appeal No. HX/ 75677/95 (13695), 22 July 1996, [1997] INLR 96, would
Art. 1F(b) deny her or him refugee status that would otherwise be accorded?

101 See above n. 1.
102 Namely, UNHCR, ‘Exclusion Guidelines’, above n. 26, para. 57.
103 See also the Yugoslav representative at the Conference of Plenipotentiaries, UN doc.

A/CONF.2/SR.24, SR.29, 27–28 Nov. 1951, above n. 6: ‘Mr. Bozovic (Yugoslavia) said that the
point at issue was whether criminals should be granted refugee status, not the problem of
extradition.’

104 For those who grew up where the English educational system held sway, it is a three-legged
race – extradition law and refugee law advance the jurisprudence relating to political offences
in tandem. For those from other educational systems, on school sports days at primary schools
in England, there will always be a ‘three-legged race’ where two children, their adjacent legs
tied together at the ankle, run down the course as one person with ‘three’ legs. The trick is to
keep pace with each other, for if one’s strides are far longer, they both fall over. It is a symbiotic
relationship.

105 In the Matter of Artukovic, 140 F Supp 245 (1956); 247 F 2d 198 (1957); 355 US 393 (1958); 170
F Supp 383 (1959). Artukovic was eventually extradited thirty years later: 628 F Supp 1370
(1985); 784 F 2d 1354 (1986).

106 R. v. Governor of Pentonville Prison, ex parte Tzu-Tsai Cheng, High Court (Queen’s Bench Division),
[1973] AC 931 at 945, 24 Jan. 1973, per Lord Diplock.
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predominance test, that is, having regard to the ultimate goal of the fugitive’s orga-
nization and the act’s proximity thereto, was it proportionate or was the crime too
heinous.107ThecaseofT. v.SecretaryofState for theHomeDepartment,108 acase concern-
ing an application for refugee status, refined the United Kingdom test. There, the
applicant, as a member of the Islamic Salvation Front (FIS), an organization seek-
ing to overthrow the Algerian Government, had been involved in the planning of a
bomb attack on Algiers airport as a result of which ten people had been killed, and
in a raid on a military depot in which one person had been killed. The majority of
the House of Lords held that, in determining whether there is a sufficiently close
and direct link between the crime and the organization’s goal, one had to have re-
gard to themeans used and to the target of the offence,whether, on the onehand, it
was amilitaryorgovernment target or, on theother,whether itwas a civilian target,
‘and in either eventwhether itwas likely to involve the indiscriminate killing or in-
juring ofmembers of the public’.109 The case highlights the symbiotic relationship
between extradition law and Article 1F(b) – political offence cases are so rare that
judges cannot let the law ossify when a refugee case presents an ideal opportunity
to refine legal understanding.110

Not all non-political crimes fall within Article 1F(b), only serious ones. The
UNHCRHandbook111 states that it should be a capital crime or a very grave, punish-
able act, but without authority in domestic or international law for this particular
assertion. In some States, the death penalty is available with respect to a wide list
of crimes, and therefore capital crimesmay not in and of themselves be a sufficient
test, but offences of sufficient seriousness to attract very long periods of custodial
punishment might suffice to guide States as to what might fulfil the Article 1F(b)
criteria. Van Krieken, on the other hand, equally without rigorous authority, im-
plies that all extradition crimes are serious.112 Those crimes that arewithinUnited
Nations multilateral anti-terrorist conventions113 can safely be assumed to be se-
rious. However, theft of $1 million is a serious crime, theft of a bar of chocolate

107 Watin v.Ministère Public Fédéral, Swiss Federal Tribunal, 72 ILR 614, 1964; Ktir v.Ministère Public
Fédéral, Swiss Federal Tribunal, 34 ILR 143, 1961; In Re Pavan, [1927–28] Ann. Dig. 347 at 349.
‘Homicide, assassination andmurder, is one of themost heinous crimes. It can only be justified
where no othermethod exists of protecting the final rights or humanity.’

108 [1996] 2All ER 865. See also, Ahani v. Canada, Canadian Federal Court (Trial Division), [1995] 3
FC 669; and Singh v.Minister for Immigration andMulticultural Affairs, Federal Court of Australia,
[2000] FCA 1125.

109 Seeaboven.108, p.899. LordLloyd, inpart, built on theprovisionsof theEuropeanConvention
on the Suppression of Terrorism, above n. 21.

110 See also, Gil v. Canada (Minister of Employment and Immigration), Federal Court of Canada, [1995]
1 FC 508 (CA); (1994) 174NR 292; (1994) 119DLR (4th) 497.

111 UNHCR,Handbook, above n. 7, para. 155.
112 See above n. 11, § Extradition. Under the UK Extradition Act 1989, acting as a fraudulent

medium is an extradition crime, but hardly serious!
113 See above n. 20. See also, UNHCR, ‘Exclusion Guidelines’, above n. 26, at paras. 67 and 68.

Theremay, however, be a special case for hijacking: see UNHCR, ‘Guidelines’, at paras. 69 and
70; Antonin L. above n. 60; and Abdul Hussain, above n. 60.
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is not. It is probably easier to conclude that minor crimes do not exclude, even if
the applicant for refugee status was a regular reoffender.114 Furthermore, the seri-
ousness of certain offences varies from State to State.115 Each case must be viewed
on its own facts,116 which calls into question the very existence of automatic bars
to refugee status based on the severity of any penalty already meted out.117 The
UNHCR ‘Guidelines onExclusion’118 suggest that theworse thepersecution feared
if the applicantwere tobe returned, thegreatermustbe the seriousness of the crime
committed. While it will be considered below whether the threat of persecution is
one of the factors to be considered in anArticle1Fdetermination, it is undoubtedly
the case that the seriousness of the crime does provide the courts with a discretion
as to whether it is sufficiently so in order to justify exclusion from refugee status.
The final issue pertaining to Article 1F(b) for discussion here is proportionality.

Should the fearofpersecution in thecountryoforiginaffect thedecisionwhetheror
not to exclude fromrefugee statusunderArticle1F(b)?Theviewordinarily adopted
byseveralStates is thatwhether theapplicantwouldbepersecuted ifdeniedrefugee
status and forced to return tohis countryoforigin is ofnoconsequencewhenapply-
ingArticle1F.Article1Fis thefirsthurdleanapplicantmust clearandnoprotection
is to be afforded to anyone falling within subparagraphs (a), (b), or (c).119 This view
can be seen in Pushpanathan,120 a Canadian Supreme Court case from 1998 under
Article 1F(c) dealing with drug smuggling, and in Aguirre-Aguirre,121 a 1999 US

114 Brzezinski v. Canada (Minister of Citizenship and Immigration), Federal Court of Canada (Trial Divi-
sion), [1998]4FC525,where itwasheld that shoplifting,nomatterhowrecidivist theapplicant
might be, was not serious.

115 See UK Home Affairs Select Committee, Seventh Report, ‘Practical Police Co-operation in the
European Community’, House of Commons Paper 363 (1989–90), vol. 1, para. 96: ‘There are
clearproblemswhen lawsdifferbetweenECcountries. Simpleexamplesare thepermissiveatti-
tude towards cannabis use in theNetherlands, the greater tolerance of certain types of pornog-
raphy in Germany . . . and the absence on the Continent of the English concept of conspiracy.’
Belgium legalized the personal use of cannabis in Jan. 2001: The Guardian, 22 Jan. 2001, p. 14.

116 Betkoshabeh v.Minister for Immigration andMulticultural Affairs, Federal Court of Australia, (1998)
157ALR 95.

117 E.g. the US category of ‘aggravated felonies’. See 8 USC §§ 1101(a)(43), 1251(b)(3)(B)(ii) and
1253(h)(2); the Antiterrorism and Effective Death Penalty Act 1996, Pub. L. 104-32; and the
Illegal ImmigrationReformand ImmigrantResponsibility Act1996, Pub. L.104-208. See also,
In Re Q.T.M.T., 23Dec. 1996, BIA, InterimDecisionNo. 3300, 639–71.

118 See above n. 26, at para. 53.
119 Art. 1F refers in general to a ‘person’ with respect to whom there are serious reasons for con-

sidering he or she has violated subparas. (a), (b), or (c), but subpara. (b) goes on to state that the
serious non-political crime was committed before he entered the country ‘as a refugee’. It may
be that a special case can be made for determining refugee status before seeing whether Art.
1F(b) excludes the applicant.

120 Pushpanathan v. Canada (Minister of Citizenship and Immigration), [1998] 1 SCR 982. See also,
J. Rikhof, ‘Purposes, Principles and Pushpanathan: The Parameters of ExclusionGround 1F(c)
of the 1951 Convention as Seen by the Supreme Court of Canada’ (paper submitted as part of
the responses to the UNHCRGlobal Consultations on Refugee Protection, 2001).

121 Immigration andNaturalization Service v. Aguirre-Aguirre, 526US 415, 119 S.Ct 1439, 143 L.Ed (2d)
590 (1999); see also, T., above n. 108.
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SupremeCourt case dealingwith violent political protest inGuatemala and relying
on the domestic law equivalent of Article 1F(b).122 Pushpanathan123 draws on Arti-
cle 1F(b), but it is always easier to take the traditional line that there ought to be no
balancingwhendealingwithanobviouslynon-political offence suchasdrugsmug-
gling. Terrorism, as stated above, is a matter of political choice and will inevitably
produce controversial results.124

Moreover, the traditionalists are not as traditional as they claim. Denmark, par-
ticipating in thedraftingprocess, arguedthatoneneededtobalance theseriousness
of the crime against the persecution feared.125 Paragraph 156 of the 1979Handbook
talks of balancing the nature of the crime and the degree of persecution feared.126

Practice in continentalEuropedoes indicate someexamplesof courtsnot excluding
where there was a fear of persecution on return.127 Even if it is accepted, however,
that the threat of persecution is a factor of which account must be taken, it seems
inappropriate to balance it against the seriousness of the crime as if a very serious
crime might merit a certain degree of persecution. The fear of persecution should
prevent refoulement nomatter what the crime – a very serious crime should be pros-
ecuted in the State where the applicant seeks refugee status.128

Furthermore, the nature of public international law is that a purposive interpre-
tationmust alwaysbe applied to treaty interpretation that suppliesflexibility.129 In
Gonzalez,130 the Canadian Federal Court of Appeal, basing itself on Goodwin-Gill
but limiting his analysis to Article 1F(b) alone,131 found that there was room for
balancingwhere the court had to determinewhether the applicant had committed

122 8USC § 1253(h)(2)(C). 123 See above n. 120.
124 For instance, as mentioned above at n. 5, care must be taken to ensure that no appearance of

partiality develops. The difference in treatment received in some Western States by members
of an armed group fighting one country and the members of another armed group fighting
another country in theMiddle East has led to criticism from some quarters.

125 UNdoc. A/CONF.2/SR.24 at p. 13. However, this is not the present Scandinavian stance.
126 See also, paras. 9 and 53 of the UNHCR, ‘Exclusion Guidelines’, above n. 26.
127 See S. Kapferer, ‘Exclusion Clauses in Europe – A Comparative Overview of State Practice in

France, Belgium and the United Kingdom’, 12 International Journal of Refugee Law (Supp.) 2000,
p. 195 at p. 217; and S.A.M. v. B.F.F., Swiss AsylumAppeals Board, 27Nov. 1992.

128 Art. 1F crimes will often be the subject of permissive universal jurisdiction through multilat-
eral treaty, above n. 20. It is also arguable that, by granting asylum, the State is permitted by
international law to assume jurisdiction over the previously committed serious crime. See the
Universal Jurisdiction (Austria) case, below n. 212, and the Hungarian Deserter (Austria) case, below
n. 213.

129 Although probably not as flexible as the English Court of Appeal in R. v. Abdul Hussain, above
n. 60, where itwas held that duresswas a defence to hijacking and fear of potential persecution
in Iraq provided that duress. The analogy to Anne Frank stealing a car in Amsterdam ignores
the fact that theUNhasnevermadecar-jackingan international crime. Seealso,UNHCR,Hand-
book, above n. 7, at paras. 157–61.

130 Gonzalez v.Canada (Minister of Employment and Immigration), Federal Court of Canada, [1994]3FC
646 (CA); (1994) 115DLR (4th) 403 at 410–11. Not cited in Pushpanathan.

131 Citing what is now Goodwin-Gill, above n. 4, at pp. 106–7. It seems to this author that
Goodwin-Gill had restricted his views on balancing to Art. 1F(b) alone.
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a serious non-political crime, but not where he or she was accused of war crimes.
In addition, against the initial rigid view must be set the fact that all the United
Nations-sponsoredmultilateral, anti-terrorist conventions includeaclausepermit-
ting the requested State to refuse extradition where the fugitive would be preju-
diced or punished on account of his race, religion, nationality, or political opinion.
That persons suspected of such serious crimes may still be protected from extra-
dition on grounds derived from the 1951 Convention shows that the issue is not
at all clear-cut. The judges are being given mixed messages. Article 1F(b) looks to
be absolute, yet if it were an extradition request for a crime deemed non-political
by convention, the judges could protect the fugitive using principles derived from
Article 1A(2) of the 1951 Convention. If extradition law is trying to find a balance
between limiting the political offence exemption and the fugitive’s fear of persecu-
tion in the requesting State, then it is hardly surprising that the same judges use
the same principles when applying Article 1F(b). Even the Canadian case ofGil im-
plicitly suggests the court could in appropriate circumstances balance thenature of
the crime and the fear of persecution.132 TheGeneral Assembly has reaffirmed that
allmeasures to counter terrorismmust be in conformitywith international human
rights standards.133 Thus, if the serious non-political criminal would face, for ex-
ample, torture if he or she were to be returned, then refugee status should still be
available with the concomitant guarantee of non-refoulement.
Article 1F(b) cannot be confined by the travaux. It needs to be flexible, dynamic,

and developed.134 Article 1F is not obsolete, for there are situations where the
crimes are so heinous that balancing them against the fear of persecution does
compromise the nature of refugee status,135 and the perpetrator can be informally
protected if the State of refuge is concerned, but Article 1F, particularly subpara-
graph (b), has to be reconsidered in the light of developments since 1951. While
the Convention Against Torture136 provides an independent means of protection,
the interpretation of the 1951 Convention has to reflect the elements of custom
bound up therein. The broader understanding of non-refoulement needs to be re-
flected in the interpretation of Article 1F(b) and the traditional attitude should
be seen as no longer in line with current international thinking. The obligation

132 Above n. 110, (1994) 119DLR (4th) 497 at 517 (footnotes omitted). ‘[Canada] is apparently pre-
pared to extradite criminals to face the death penalty and, at least for a crime of the nature of that
which the appellant has admitted committing, I can see no reason why we should take any different
attitude to a refugee claimant’ (emphasis added). On the extradition of criminals to face the
death penalty, see now, Burns, below n. 255.

133 UNGARes. 50/186, 6March 1996, para. 3 and preamble.
134 See R. Higgins, Problems and Process: International Law and How We Use It (Clarendon, Oxford,

1994).
135 See above n. 24. It is hard to conceive of a situation where someone who had committed geno-

cide or grave breaches of theGeneva Conventions or extermination, rape, sexual slavery, or tor-
ture in connection with persecution based on race, religion, nationality, ethnicity, culture, or
gender, ever being granted refugee status.

136 23 ILM 1027, 1984, and 24 ILM 535, 1985.
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within Europe at least towards all those within the jurisdiction of a member
State of the Council of Europe not to return them to a State where their rights
under Articles 2 (right to life) and 3 (freedom from torture or inhuman or de-
grading treatment or punishment) of the European Convention for the Protection
of Human Rights and Fundamental Freedoms137 might be violated, regardless
of all other factors,138 indicates the ever-increasing importance attached to pro-
tection of the individual over the past half-century. Even if the fear of persecu-
tion was originally irrelevant to the interpretation of the exclusion clause, that
can no longer be the case. Secondly, in the near future there will exist a perma-
nent International Criminal Court in The Hague. If impunity was one of the fac-
tors that shaped Article 1F, then the establishment of the ICC will ensure that
there is a court with jurisdiction over Article 1F crimes139 where there is no need
to return someone to a place where they would face persecution contrary to the
principle of non-refoulement. In a similar vein, the last half-century has seen the
rapid expansion of extraterritorial jurisdiction over crimes of a heinous nature.
Where United Nations multilateral anti-terrorist conventions provide ordinarily
for the extradition of those committing serious non-political crimes, the right to
refuse extradition where it is feared the requested person would face persecution
on grounds of race, religion, nationality, or political opinion is coupledwith a duty
to submit the case to the State of refuge’s prosecutorial authorities – aut dedere, aut
judicare.140

Article 1F(b) already includes one balancing test: is the non-political crime suffi-
ciently serious soas to justify exclusion?The remainingquestion iswhether there is
a double balancing test permitting the applicant to raise the fear of persecution to
outweigh exclusion from refugee status as being a disproportionate consequence
of that exclusion. Given that refugee status consists of more than non-refoulement,
there are good grounds for stating that certain crimes, particularly those within
Article 1F(a), should always lead to exclusion nomatter howwell founded the fear
of persecution. However, Article 1F(b) provides in its very wording more scope
for the exercise of discretion. In those countries where the courts have refused to
apply this proposed double balancing test,141 there existed the safety net of protec-
tion provided by Article 3 of the Convention Against Torture142 or Article 3 of the

137 European Treaty Series, No. 5, 1950.
138 Chahal v.United Kingdom (70/1995/576/662), 15Nov. 1996, (1997) 23 EHRR 413.
139 See Arts. 6, 7, and 8 of the Rome Statute, above n. 35, which would cover crimes within Art.

1F(a) and (c) and, in certain cases, subpara. (b).
140 InR. v.MoussaMembar etal.,CourtofAppeal (CriminalDivision), [1983]CriminalLawReview618,

although the hijack ended in London giving the English courts jurisdiction under the Hague
and Montreal Conventions, the fugitives were not returned to Tanzania where the hijack had
commenced.

141 TheUSA, the UK, and Canada.
142 Cf. Manickavasagam Suresh v. Minister of Citizenship and Immigration and the Attorney General of

Canada, Federal Court of Canada, [2000] 2 FC 592 (CA), A-415-99, 18 Jan. 2000, paras. 26
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EuropeanHumanRightsConvention.Nevertheless, thatdoesnotmeanthatArticle
1F(b) could not be developed, drawing on those self-same ideas as are evidenced in
the Torture Convention and the European Human Rights Convention, to incorpo-
rate this second level of balancing where necessary, nor that such would not better
reflect the need to reinforce refugee status.
Justification for a reconsideration of the approach to the implementation of Ar-

ticle 1F(b) might be found in Article 62 of the Vienna Convention on the Law of
Treaties.143 It can be argued that there has been such a fundamental change of cir-
cumstances since 1951 in terms of human rights guarantees and restrictions on ex-
tradition where persecution is feared in the requesting State, that Article 1F(b) can
no longer be deemed absolute with respect to the denial ab initio of refugee status.
The absurd situation would be reached that, if a person committed a serious non-
political crime in Arcadia and fled to Ruritania, the Ruritanian authorities could
deport that person even if the only State to which he or she could return would be
Arcadia where her or his life or freedom would be threatened, but if the Arcadian
authorities submitted an extradition request, then Ruritania could refuse to sur-
render on the ground that he or she would fear persecution in Arcadia. Remain-
ing within the realm of international law pertaining to the protection of refugees
and displaced persons, as has been seen, there is a strong case to bemade that since
1951 non-refoulement has become customary international law, indeed, a peremp-
tory norm.144 If so, then readingArticle 64withArticle 44(2) of the ViennaConven-
tion on the Law of Treaties,145 it can be argued that any provision of the 1951 Con-
vention thatwould allow for refoulementwould be void.146 Nevertheless, thatwould
not permit one to incorporate into Article 1F a balancing test where the nature of
prior acts might be outweighed by the fear of persecution if denied refugee status.
Article 64 of the Vienna Convention deems the superseded provision void.147

In sum, refugee law should not lag behind human rights law and it needs to be
more fully recognized that the Preamble to the1951Convention speaks of refugees

et seq.; Supreme Court of Canada, 22 May 2001, judgment delivered 11 Jan. 2002; see also be-
lown. 255. For amore detailed analysis of Suresh and other relatedCanadian jurisprudence, see
S. J. Aiken, ‘Manufacturing “Terrorists”: Refugees, National Security and Canadian Law – Part
II’, 19(4) Refuge, 2001, pp. 116–33.

143 See above n. 3, especially subpara. 3 dealing with suspending the operation of a treaty. Read-
ing Art. 62 with Art. 44(3) of the Vienna Convention on the Law of Treaties, one can limit the
suspension to a particular clause, in this case, Art. 1F(b).

144 E.g. Goodwin-Gill, above n. 4, pp. 167 et seq. See also the paper on non-refoulement by E. Lauter-
pacht andD. Bethlehem in Part 2.1 of this volume.

145 See above n. 3.
146 Even accepting that non-refoulement is a peremptory norm of international law, questions re-

main as to its scope.
147 As such, war criminals and other serious criminals might escape justice if there were to be too

greata fearofpersecution in their countryoforigin, except inso faras theymightbe triedbefore
courts in the State of refuge under principles of extraterritorial criminal jurisdiction or before
the International Criminal Court.
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benefiting from international human rights law.148 In the twenty-first century, the
two systems need to be better harmonized.

C. Article 1F(c)149

Article 1F(c) provides:

The provisions of this Convention shall not apply to any personwith respect

to whom there are serious reasons for considering that: . . .

(c) he has been guilty of acts contrary to the purposes and principles of the

United Nations.150

While paragraphs (a) and (b) specifically refer to crimes, paragraph (c) talks of
‘acts contrary to the purposes and principles of the United Nations’. Nevertheless,
it still requires that the applicant be ‘guilty’ of such acts. Not all purposes andprin-
ciples of theUnitedNations, as set out in Articles 1 and 2 of theUNCharter,151 give
rise to individual criminal responsibility for their violation. It was suggested by
the drafters that it would cover violations of human rights that fell short of crimes
against humanity.152 There is a danger that the phrase is so imprecise as to allow

148 See above n. 1.

TheHigh Contracting Parties,
Considering that [the General Assembly has] affirmed the principle that human

beings shall enjoy fundamental rights and freedomswithout discrimination,
Considering that the United Nations has, on various occasions, manifested its

profound concern for refugees and endeavoured to assure refugees the widest possible
exercise of these fundamental rights and freedoms . . .

See also, R. v. Secretary of State for the Home Department, ex parte Adan and ex parte Aitseguer, English
Court of Appeal, [1999] 3WLR 1274 at 1296: ‘It is clear that the signatory States intended that
the [1951] Convention should afford continuing protection for refugees in the changing cir-
cumstances of the present and future world. In our view, the Convention has to be regarded as
a living instrument: just as, by the Strasbourg jurisprudence, the [ECHR] is so regarded.’ This
part of the judgment was subsequently also cited by Lord Hutton in his consideration of the
appeal in theHouse of Lords, 19Dec. 2000, [2001] 1All ER 593, above n. 2.

149 See UNHCR, ‘Exclusion Guidelines’, above n. 26, at paras. 59 et seq. See also, E. Kwakwa,
‘Article 1F(c): Acts Contrary to the Purposes and Principles of the United Nations’, 12 Interna-
tional Journal of Refugee Law, 2000 (Supp.), p. 79.

150 Art. I(5)(c) of the 1969OAURefugee Convention, above n. 1, adds acts contrary to the purposes
and principles of the OAU.

151 See R. Wolfrum, ‘Purposes and Principles’, in The Charter of the United Nations: A Commentary
(ed. B. Simma, Oxford University Press, 1995), pp. 49 et seq. Cf. the text above at n. 66.

152 SeeUNHCR, ‘ExclusionGuidelines’, aboven.26, at para.62 andn.48.NB.Given thatArt.14(2)
of the Universal Declaration of Human Rights (UDHR), 1948, includes a similar phrase, there
is somemerit in this argument. See also, Pushpanathan, above n. 120, at p. 983, which suggests
that the purpose of Art. 1F(c) ‘is to exclude those individuals responsible for serious, sustained
or systemic violationsof fundamentalhumanrightswhichamount topersecution inanon-war
setting’.
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States to exclude applicants without adequate justification. What is clear after 11
September2001 and the subsequent SecurityCouncil resolutions, particularlyRes-
olution 1377,153 is that acts of international terrorism constituting a threat to in-
ternational peace and security are contrary to the purposes and principles of the
United Nations. Nevertheless, the guiding principle has to be that all limitations
on rights have to be interpreted restrictively.154

If the acts covered by Article 1F(c) are less than clear, there are also questions as
towho can perpetrate them. On the basis that theUNCharter applies to States, the
argument ismade that only people extremely high in the hierarchy of the State can
be guilty of acts contrary to the purposes and principles of the United Nations.155

Nevertheless, although the application of Article 1F(c) is rare, it has been the basis
for decisions against a wider group than those in high office. The UNHCR Guide-
lines refer to its use in the 1950s against persons who had denounced individu-
als to the occupying authorities with extreme consequences including death.156

In the Georg K. case,157 refugee status was denied under Article 1F(c) to someone
who had carried out a bombing campaign to reunite South Tyrol with Austria; an
individual whose actions affect the relations of nations, in this case Austria and
Italy, could be in breach of the United Nations Charter. Van Krieken argues that
one of the main issues for international law is the peaceful settlement of inter-
State disputes, although the right to self-determination raises a variety of ques-
tions as to whether the same analysis can be straightforwardly applied to conflicts
internal to the State.158 Does amember of an armed opposition group seeking self-
determination have the right to use violence and so be outside the exclusionary
remit of Article 1F(c)?159 Nevertheless, van Krieken explicitly accepts that all indi-
viduals could be excluded under Article 1F(c), not just high office holders.160 In the
Canadian Supreme Court case of Pushpanathan,161 it was argued that drug-related
crimes were excludable on the basis that they were contrary to the purposes and
principles of the United Nations. The majority of the court found that the crimes

153 12Nov. 2001. The Security Council called upon States to deny safe haven to terrorists.
154 See Statement to the Sixth Committee by S. Jessen Petersen, 14 Nov. 1996, pointing out that

Art. 1F(c) is rarely used and overlaps with Art. 1F(a).
155 Namely, Brahim, Commission française des recours des réfugiés (CRR, French refugee appeals

board), Decision No. 228601, 29 Oct. 1993, where the former Director of National Security in
Chad during theHissène Habré regimewas excluded under Art. 1F(c).

156 UNHCR, ‘Exclusion Guidelines’, above n. 26, at para. 61.
157 Georg K. v.Ministry of the Interior, 71 ILR 284, 1969 (Austrian Administrative Court).
158 Van Krieken, above n. 11, § Purposes and Principles.
159 Cf. Avetisan, CRR (France), Decision No. 303164, 4 April 1997, where someone who had

attempted to overthrow the democratically elected Shevardnadze regime in Georgia was
deemed excluded under Art. 1F(c). See also, Suresh, above n. 142, at para. 36.

160 Although basing the argument on Art. 29(3) of the UDHR, 1948, is less than convincing. In
MuntumusiMpemba, CRR (France), DecisionNo.238444,29Oct. 1993, amember of theZairean
Civil Guard who had engaged in human rights violations was excluded under Art. 1F(c).

161 See above n. 120.
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were not within Article 1F(c). However, it was recognized that in appropriate cir-
cumstances non-State actors could fall within Article 1F(c):

Although it may bemore difficult for a non-state actor to perpetrate human

rights violations on a scale amounting to persecution without the State

thereby implicitly adopting those acts, the possibility should not be excluded

a priori.162

Security Council Resolution 1377 assumes a non-State actor can fall within Article
1F(c), but it doesnot automatically followthat anymemberof suchan international
terrorist organization could be within Article 1F(c).
Article1F(c) is vague and is open to abuse by States.163 It is clear that there is State

practice interpreting it widely, but there is as yet no internationally accepted un-
derstanding of all those ‘acts contrary to the purposes and principles of the United
Nations’. Given that Article 1F(c) is a limitation on a fundamental right, there is
strong reason to restrict its ambit, and, since acts contrary to thepurposes andprin-
ciples of theUnitedNations are those perpetrated by States, it would promote con-
sistency within international law to confine the scope of Article 1F(c) to acts com-
mittedbypersons inhighoffice ingovernmentor ina rebelmovement that controls
territory within the State or in a group perpetrating international terrorism that
threatens internationalpeace and security.Thoseperpetratingacts of international
terrorism constituting a threat to international peace and security who are not
high-rankingmembersof theorganizationshouldbeexcludedunderArticle1F(b).

D. The relationship between Article 1F and Article 33(2)

Article 33(2) provides:

The benefit of the present provisionmay not, however, be claimed by a

refugee whom there are reasonable grounds for regarding as a danger to the

security of the country in which he is, or who, having been convicted by a

final judgment of a particularly serious crime, constitutes a danger to the

community of that country.164

162 See above n. 120, at p. 984.
163 The Netherlands Ministry of Justice has held that it will not use Art. 1F(c) as an indepen-

dent ground for exclusion. ‘The provisions of [Art.] 1F(a) and 1F(b) provide enough starting
points at present for exclusion in cases where it is indicated’. Information supplied by Immi-
gration Policy Department in the Ministry of Justice, ‘Section 1F of the 1951 Geneva Conven-
tion’, 630201/97/DVB, 19Nov. 1997, text at note 16, published as Netherlands State Secretary
of Justice, ‘Note on Article 1F to Parliament, November 1997’, in Refugee Law in Context: The
Exclusion Clause, above n. 15, at p. 308.

164 Cf. Arts. II and III of the OAU 1969 Convention, above n. 1, which has no precise equivalent to
Art. 33(2).
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The domestic legislation and procedure in certain countries165 already subsumes
concepts from both Article 1F and Article 33(2) into a single stage in the process.
Therefore, the relationship between Articles 1F and 33(2) is confused in practice.
State practice with regard to Article 33(2) shows its joint use with Article 1F. In
Canada, a mixture of Articles 1F and 33(2) is used at the ‘eligibility stage’, that is,
where the Department of Citizenship and Immigration (CIC) determines if a claim
is eligible to be referred to the Immigration andRefugeeBoard (IRB).Nevertheless,
in 98–99 per cent of cases, the CIC finds refugees’ claims to be eligible for a refugee
status determinationhearing before the IRBon themerits. Before the IRB, onlyAr-
ticle1F is used to exclude.166 InGermany, however, asylumseekerswhohave either
been convicted and sentenced to three ormore years in prison and are thus deemed
a danger to the community or who are a danger to national security are excluded
from non-refoulement protection. In three recent cases, the Federal Administrative
Court has found that activities deemed ‘terrorist’ render the asylum seeker a dan-
ger to national security.167 However, it was only high officials in the terrorist orga-
nization whowere subject to this deemed loss of non-refoulement protection.
In other parts of Europe, rather than use Article 33(2), with its higher demands,

States would prefer to use Article 1F where a refugee commits a terrorist act in the
country of refuge168 orwhere seriousnon-political crimes committedprior to entry
come to light only after refugee status has been granted. The former is clearly a case
specifically within Article 33(2) and ought to be decidedwith respect to that provi-
sion’s requirements. The latter is acceptable, since it can be argued that the false or
inadequate information originally supplied vitiates the grant of refugee status and
so it is as if one is considering refugee status and exclusion ab initio.169 It should
also be noted, though, that the grounds listed in Article 1F are not grounds for ces-
sation under Article 1C. Article 33(2) is the proper route where a refugee commits
a particularly serious crime in the country of refuge and constitutes a danger to the

165 Such as Canada and Germany. See Meeting on ‘asylum, terrorism and extradition’, above
n. 87.

166 Ibid.
167 Section51of theAliensAct (Ausländergesetz) is subject to a terrorismcaveat (Terrorismusvorbehalt).

See BVerwG 9 C 22.98, 23.98, 31.98, 30 March 1999. Headnotes may be found at
http://www.asyl.net/homeNS.html. On the facts, the asylum seekers had been engaged in
terrorism abroad and it was feared they would continue their campaign fromGermany.

168 Cf. Rajkumar, Conseil d’Etat, SSR (France), 28 Sept. 1998.
169 See para. 117 of theHandbook, above n. 7. See also, EU, ‘Joint Position definedby theCouncil on

the basis of Article K.3 of the Treaty on EuropeanUnion on the harmonized application of the
definition of the term “refugee” in Article 1 of the Geneva Convention of 28 July 1951 Relat-
ing to the Status of Refugees’ (Annex 1), OJ 1996 L63/2, 13March 1996, para. 13: ‘The clauses
in Article 1F . . . may also be applied where the acts become known after the grant of refugee
status.’ In addition, see Netherlands State Secretary of Justice, ‘Section 1F of the Convention
onRefugees’, above n. 15, at p. 47; cf. Slovakian law,where Art. 1F is not identified as a ground
for revoking refugee status. See, Amsterdam Seminar, ‘Conclusions and Recommendations’,
§ 7, ‘Action to be taken if Article 1F is determined to be applicable after the refugee status has
been granted’, above n. 11.
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community of that country, although even in this situation refugee status does not
cease, only the protection of non-refoulement.170

Having briefly noted the confused relationship between Articles 1F and 33(2), it
is necessary to consider Article 33(2) on its own. Whereas Article 1F excludes ap-
plicants from refugee status, Article 33(2) applies to those who are recognized as
refugees and who would otherwise benefit from non-refoulement protection. How-
ever, they must either be a danger to the security of the country of refuge or, hav-
ing been convicted by a final court of a particularly serious crime, they constitute a
danger to the community of that country. Generally, the view is that Article 33(2)
applies to crimes committed in the country of refuge. In most cases, such a person
can be dealtwith in the sameway as any other criminal.Moreover, extradition laws
apply to him or her in exactly the same way as anyone else for post-status crimes
committed in other countries. Article 33(2) is only applicable where the country
of refuge is preparing to act so as to return or extradite171 the refugee to a coun-
try where his or her life or freedom would be threatened. Ordinarily, an Article
1A refugee cannot be returned as a consequence of Article 33(1), but a Convention
refugee loses the guarantee of non-refoulement if Article 33(2) supervenes. That will
only be permitted where issues of the security of the State are deemed to take pri-
ority over non-refoulement. If a terrorist is only a threat to her or his usual State of
residence because of her or his opposition to that regime, she or he is not a dan-
ger to the country of refuge. It would take a very expansive view of Article 33(2) to

170 Pham, Conseil d’Etat SSR (France), DecisionNo. 148997, 21May 1997.
171 The current, although not universal, view is best expressed in French Conseil d’Etat decision in

Bereciartua-Echarri,DecisionNo.85234,1April1988,RecueilLebon.,where the fugitive, aSpanish
Basque, had been granted refugee status in 1973. The Cour de Cassation held that since Art. 33
did not expresslymention extradition, it could not be prohibited under the 1951 Convention.
The Conseil d’Etat reversed, holding extradition should be refused, not because of Art. 33, but
on the basis of the general principles of refugee law derived fromArt. 1A(2). A State that recog-
nizes a fugitive offender’s refugee status is forbidden from returning her or himby anymeans,
method, or mechanism whatsoever to a State where she or he might face persecution. Accord-
ingly, extradition law should be subject to the humanitarian principles to be found in the 1951
Convention.Seealso the Italiancase reportedatpara.206of theHighCommissioner’sReport to
the General Assembly in 1956, 11th session, Supp. No. 11, A/3123/Rev.1. ‘In Italy, two cases of
extraditionwere dealtwith bymyBranchOffice in1955. Evidence of the eligibility of a refugee
under themandateofUNHCRproved tobe sufficient toprevent extraditionof the refugee from
taking place.’ See further, Executive Committee, ‘Note on International Protection’, 40th ses-
sion, UN doc. A/AC.96/728, 2Aug. 1989, para. 27:

Given the position of certain States that Article 33 cannot be automatically interpreted
as embracing – and thereby protecting refugees from – extradition, the exemption from
extradition of political offenders (even though not every refugee is a political offender
and vice-versa) and the protection against extradition where there is the danger of
discrimination on the basis of race, religion, colour or ethnic origin, together become
all themore important to safeguard the security of refugees. The omission of these
protections or safeguards from, or their qualification in, extradition arrangements
could have potentially serious repercussions for the welfare and security of the
individual refugee threatenedwith return through extradition.
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suggest that a refugee who supports a political cause in a foreign State, evenwhere
violence is endemic, poses a danger to the security of the country of refuge.172 Rais-
ing funds to buy arms to further the violence in a foreign State might indicate the
refugee is a danger to the security of the country of refuge, but simply being a sup-
porter of an armed opposition group in another State ought to fall within guaran-
tees of freedom of expression and leave the refugee protected by the guarantee of
non-refoulement.173

There is no prescribed method for determining whether non-refoulement protec-
tion can be withdrawn under Article 33(2). This position contrasts with Article 32,
which provides:

1. The Contracting States shall not expel a refugee lawfully in their

territory save on grounds of national security or public order.

2. The expulsion of such a refugee shall be only in pursuance of a decision

reached in accordance with due process of law. Except where compelling

reasons of national security otherwise require, the refugee shall be allowed to

submit evidence to clear himself, and to appeal to and be represented for the

purpose before competent authority or a person or persons specially

designated by the competent authority.

Given that national security is a broader concept than ‘danger to the security of
the country [of refuge]’,174 and that loss of non-refoulement protection is more far-
reaching and dangerous than expulsion, it is clearly justifiable to require that de-
terminationswith respect to Article 33(2) apply not only the procedural safeguards

172 Although the Financing of Terrorism Convention, above n. 20, is based in part on such a
premise. The English Court of Appeal, relying on a new definition of terrorism in English law,
decided in Secretary of State for theHomeDepartmentv.Rehman, aboven.73, that anyone considered
a threat to any of the UK’s allies was a threat to national security. Rehman had allegedly been
engaged in fund-raising and recruiting for the conflict in Kashmir against India. The House
of Lords later dismissed the appeal against this ruling in Secretary of State for theHomeDepartment
v.Rehman,UKHouseofLords, [2001]UKHL47,11Oct.2001. Seealso, Suresh, aboven.142. Prac-
tice in Africa includes admitting people not as refugees, but as political exilees, that is, those
who have left a country with the avowed intention of taking action to overthrow the country
of origin (cf. Art. III of the OAU 1969 Refugee Convention, above n. 1). See meeting on ‘asy-
lum, terrorism and extradition’, above n. 87. Moreover, States ought not to let their territory
be used as a base for aggression against other States. See Principle 1, paras. 8 and 9, of the Gen-
eralAssemblyDeclarationonPrinciplesofFriendlyRelations,1970,UNGARes.2625 (XXV),24
Oct. 1970, and Art. 2(4) of the UNCharter. See also, the Case ConcerningMilitary and Paramilitary
Activities in andagainstNicaragua (Nicaragua v.USA), (1986) ICJReports p.14, paras.183–6 and es-
pecially para. 189. Nevertheless, neither thewording of the Charter nor theDeclarationwould
authorize the surrender of an individual to a Statewherehe or shewould face persecution; they
should simply be a guide to setting State policy.

173 Leader, ‘Free Speech and the Advocacy of Illegal Action in Law and Political Theory’, 82
Columbia LawReview, 1982, p. 412 at p. 428; see also, Kälin and Künzli, above n. 57.

174 On the meaning of national security, see L. Lustgarten and I. Leigh, In from the Cold: National
Security and Parliamentary Democracy (Clarendon, Oxford, 1994).
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of Article 32, but do sowith heightened care.175 Further, due process demands that
the refugee should have access to the evidence against her or him. Although the
State may well argue that national security issues require that its evidence should
be withheld on the basis of public policy, it cannot be proper or in keeping with
human rights standards that a person’s life or freedom could be threatened with-
out a chance to challenge the evidence produced by the State.176 In sum, however,
if Article 32 procedureswere adoptedwith respect to Article 33(2), then its applica-
tion would be less problematic.
Additionally, although domestic courts have spoken in terms of ‘national secu-

rity’, it isArticle32whichdealswithnational security,whileArticle33(2) dealswith
themore demanding idea of a ‘danger to the security of the country’ or ‘a danger to
the communityof that country’.While itwouldmarka change in the jurisprudence
relating to Article 33(2), it is undoubtedly arguable that, rather than the presence
of the refugee giving rise to an issue of national security, a broad concept, loss of
non-refoulement protection should only arise where the refugee represents a danger
to the security of the country of refuge, a concept more akin to the threshold nec-
essary to derogate from human rights obligations.177 Furthermore, derogation is

175 See also, Chahal, above n. 138, para. 153:

In the present case, neither the advisory panel nor the courts could review the decision
of the Home Secretary to deportMr Chahal to India with reference solely to the
question of risk, leaving aside national security considerations. On the contrary, the
courts’ approachwas one of satisfying themselves that theHome Secretary had balanced
the risk toMr Chahal against the danger to national security . . . It follows from the
above considerations that these cannot be considered effective remedies in respect ofMr
Chahal’s Article 3 complaint for the purposes of Article 13 of the Convention.

Access to legal advice is alsoof importance fromthevery earliest stagesof theapplicant entering
the status determination process. M. Timmer, M. Soffers, and J. Handmaker, ‘Perspectives on
the Legal Basis and Practice of the Netherlands Government Regarding Exclusion of Refugees
in Terms of s. 1F of the 1951 United Nations Convention Relating to the Status of Refugees’
(written submission to UNHCR Global Consultations on International Protection, 2001), § 3,
Access to Legal Advice.

176 Cf. the right to a fair trial withinArt. 6 of the ECHR is not applicable to refugee status determi-
nation hearings. SeeMaaouia v. France, Application No. 39652/98, European Court of Human
Rights, 5 Oct. 2000. In Canada, a summary of the evidence has to be prepared for the refugee.
However, in theUSA the refugeehas no right of access:Avila v.Rivkind, USDistrict Court for the
Southern District of Florida, 724 F Supp 945 at 947–50 (1989): ‘An alien who is found by the
Attorney-General to be a threat to national security is not entitled to an asylumhearing’ (ibid.,
p. 950); Ali v. Reno, USDistrict Court for the SouthernDistrict of NewYork, 829 F Supp 1415 at
1434 et seq. (1993): although the agency supplying the classified information canmake a sum-
mary available to the applicant/ petitioner (ibid., p.1436);Azzouka v.Meese, USCourt ofAppeals
(2nd Circuit), 820 F 2d 585 at 586–7 (1987), where amember of the Palestine Liberation Orga-
nizationwas denied asylumon the basis he presented adanger to thepeople and security of the
USA, based in part on ‘confidential information, the disclosure of which would be prejudicial
to the public interest, safety, and security of the United States’ (ibid., p. 587). See also, Bliss,
below n. 215, at pp. 101 and 120 et seq.

177 See International Covenant on Civil and Political Rights, Art. 4, UNGA Res. 2200 A (XXI), UN
GAOR, 21st Session, Supp. No. 16, p. 52, 1966; 999 UNTS 171; 6 ILM 368, 1967; 61 AJIL,
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only permitted tomeet the exigencies of the situation and is monitored by the rel-
evant human rights body in order to see if it exceeds what is necessary. Given the
nature of the effect of Article 33(2), where a peremptory norm of international law
is being restricted, such a construction would be fitting and appropriate in the cir-
cumstances. A strict view on the use of Article 33(2) would better reflect the idea
that the refugee is a danger to the security of the country.
The final Article 33(2) issue concerns whether one can balance the refugee’s fear

of persecution against the danger he or she represents to the security of the country
or to the community of the country where he or she has been convicted of a partic-
ularly serious crime.178 The courts possess a discretion as to whether the refugee
represents a danger to the security of the country of refuge or whether, given that
the crime is particularly serious, thatheor she represents adanger to the community
of that country. Furthermore,mere conviction of a particularly serious crime in the
country of refuge, unless there is also evidence that the refugee poses a danger to
the community in the future, should not satisfy Article 33(2).179

What is in issue here is whether, if all those issues are answered affirmatively by
the court, the court is permitted to factor in the refugee’s fear of death or loss of
liberty if he or she were to lose protection from refoulement. The Handbook180 un-
equivocally assumes that suchbalancing ispartof theArticle33(2) process.Further-
more, while guarantees of human rights protection to all, regardless of whether
they qualify as Article 1A refugees or not, will be examined below, the ambit of
non-refoulement within Article 33 has developed since 1951 and is now argued to
be a peremptory norm of international law.181 In addition, international human
rights law has also progressed.182 Given that non-refoulement is to be understood as
a form of human rights protection for a specific type of person, the refugee, com-
bining the enhanced status of non-refoulement and its broader interpretation in the
light of human rights developments, then this second level of balancing should be
part of Article 33(2). In Q.T.M.T.,183 however, the respondent, who had entered the

1967, p. 870: ‘In time of public emergency which threatens the life of the nation . . . ’. See
equally, ECHR, Art. 15, above n. 137: ‘In time of war or other public emergency threatening
the life of the nation . . . ’. It is possible that derogation is only permissible where the State is
required to implement commonArt. 3 of the fourGeneva Conventions because the level of vio-
lence has reached a certainminimum, so that, althoughhuman rights standards are derogated
from, the common Art. 3 guarantees provide an alternativemeans of protection.

178 Barrera v. Canada (Minister of Employment and Immigration), Federal Court of Canada, [1993] 2 FC
3 (CA); (1992) 99DLR (4th) 264; (1992) 18 Imm LR (2d) 81; (1992) 151NR 28 (CA), also relying
on s. 12 of the Canadian Charter of Rights and Freedoms.

179 Cf.ReQ.T.M.T., above n. 117, p. 656. Suppose, for example, that a refugee under intense provo-
cation and possibly even racial abuse were to lose self-control and hit out at someone who dies
as a consequence – culpable homicide. The crime is particularly serious, but does the refugee
pose a danger to the community of the country of refuge in the future after her or his release
from prison?

180 See above n. 7, at para. 156. 181 E.g. Goodwin-Gill, above n. 4, pp. 167 et seq.
182 See Chahal, above n. 138. 183 See above n. 117.
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United States from Vietnam in 1991, had been convicted of conspiracy to deal in
firearms. The United States then instituted deportation proceedings and the re-
spondent sought asylum as ameans of preventing deportation. The convictionwas
for an ‘aggravated felony’184 and so under US law the respondentwas ineligible for
asylum; furthermore, the immigration judge also found that the aggravated felony
constituted a particularly serious crime, thus barring the respondent from with-
holding of deportation under Article 33(2). Themajority in the Board of Immigra-
tionAppeals found thatunderUS law the statutorybar towithholdingdeportation
isbasedon thenatureof the crime ‘anddoesnotvarywith thenatureof theevidence
of persecution’.185 In Suresh,186 on the other hand, the Canadian Federal Court of
Appeal held that there was a constitutional guarantee of balancing by theMinister
which could be reviewed by the courts:

165. Turning now to the constitutional standard of review of theMinister’s

exercise of her discretion, the test articulated by the Supreme Courtmay be

recast as follows: would the deportation of the appellant to Sri Lanka in the

circumstances of this case violate the principles of fundamental justice such

that it could be said that the proposed governmental action would shock the

conscience of the Canadian people? If the standard of reviewwere held to be

correctness, then inmy opinion it is of significance that Sri Lanka is still a

member of the Commonwealth and a democratic state with an independent

judiciary. The fact that the appellant’s case has attracted national and

international attention, as well as that of the Sri Lankan government,

undermines the chances of torture being inflicted on the appellant if

detained on his return to Sri Lanka. These factors, when balanced against the

appellant’s degree of involvement with a terrorist organization, lead one to

conclude that the state interests outweigh those of the appellant in the sense

that the Canadian conscience is not shocked by theMinister’s decision.

There is nothing express in the1951Convention to stipulate that theremust be a
judicial balancing of the refugee’s danger to the country of refuge or its community
and the consequences of refoulement, although the fact that the guarantee of non-
refoulement is being withdrawn from a recognized refugee suggests that there are
even stronger arguments than exist with respect to Article 1F where the applicant

184 As defined by 8USC § 1101(a)(43), 1994.
185 See aboven.117, p.656 and the authorities cited there. Cf. the concurring anddissenting opin-

ion by Rosenberg, BoardMember at p. 664:

[It] seems tome incorrect, and unreasonable, to interpret the statutory language to
permit blanket determinations of ineligibility, where the international instrument on
which our statute is modeled contemplates not only an extraordinary exception to a
mandatory form of relief, but specifically refers to due process and individual
consideration in determining when that exceptionmay be invoked.

186 Seeaboven.142, atparas.70 et seq.; theSupremeCourtofCanadaupheld this approachatparas.
45–7.
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is excluded from entry to the protection regime.187 Moreover, if the Article 32 re-
quirement of due process is truly part of denial of non-refoulement protection under
Article33(2), then the right to present anddispute evidence on a central issue to the
determination, is undeniable.
In sum, the second level of balancing, where the fear of persecution is taken into

account before Article 1F or Article 33(2) are applied, has been called into question
in recent years in courts in different States. However, much of this reflects domes-
tic legislation which fails to implement the 1951 Convention as it stands and in-
troduces other concepts. There is also a lack of willingness to apply international
norms in those domestic courtswhen interpreting the domestic legislation.Never-
theless, noneof that detracts fromthe requirements of the1951Convention as they
have developed in the light of custom and related international human rights law.
It is, however, for UNHCR to take a robust stance on balancing with States, both at
the diplomatic level and in amicus curiae briefs, if the arguments presented here are
to succeed.

V. Procedural issues and other areas of interest

A. Inclusion before exclusion?

Does Article 1F have priority in status determination, such that Article
1A is redundant if grounds for exclusion under Article 1F are proven? Is it akin
to an admissibility test applied to those seeking to apply for refugee status? The
viewheldby a significant number of States is that applicationofArticle1Fprecedes
refugee status determination under Article 1A(2). The Federal Court of Canada has
held that there is no need to consider whether the claimant falls within Article
1A(2) if she or he falls within Article 1F.188 Extrapolating this approach, EC Min-
isters agreed in 1992 that exclusion cases could be considered under accelerated

187 The apparent illogicality that, having decided that national interests override threats to the
refugee’s life or freedom, one then has to balance the refugee’s fear of persecution in the State
towhichhe or shewould return, is only apparent. Art. 33(2) is not applied as a second stage in a
non-refoulement ‘process’ – the individual will already have refugee status and the concomitant
guarantee of non-refoulement and will subsequently be deemed a danger to the security of the
country of refuge or a danger to its community after conviction for a particularly serious crime
so as to be ‘refoulable’. It is only proper, having regard to the proposed limitation of a funda-
mental right, that the presently perceiveddanger be balanced against the ongoing threat to life
or freedom of the refugee.

188 SeeRamirez v.Canada (Minister of Employment and Immigration), [1992] 2 FC 306 (CA); Sivakumar v.
Canada (Minister of Employment and Immigration), [1994]1FC433 (CA);Gonzalez, above n.130. See
also, Netherlands State Secretary of Justice, ‘Section 1F of the Convention on Refugees’, above
n. 15, at p. 48; Timmer, Soffers, and Handmaker, above n. 175, § 2; and s. 34 of the UK Anti-
Terrorism, Crime and Security Act 2001. The corollary must be that, without s. 34, inclusion
must precede exclusion.
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procedures, when they approved their non-binding ‘Resolution onManifestly Un-
founded Applications for Asylum’. Paragraph 11 stated:

This Resolution does not affect national provisions ofMember States for

considering under accelerated procedures, where they exist, other cases

where an urgent resolution of the claim is necessary, in which it is established

that the applicant has committed a serious offence in the territory of the

Member States, if a casemanifestly falls within the situationsmentioned in

Article 1F of the 1951Geneva Convention, or for serious reasons of public

security, even where the cases are notmanifestly unfounded.189

On the other hand, paragraph 141 of the UNHCR Handbook190 propounds that it
will normally be during the determination process under Article 1A(2) that the ex-
clusionary factors will come to light, but there is nothing to stop a State dispens-
ing with determination where it is aware that the person would not qualify as a
result of Article 1F.191 Cases where a State is certain in advance that exclusion ap-
plies will be rare, however. As UNHCR has stated, applications which may involve
the exclusion clauses ‘can give rise to complex issues of substance and credibility
which are not given appropriate consideration under admissibility or accelerated
procedures’.192 In order to avoid consideration of suspected exclusion cases in
accelerated procedures, UNHCR has proposed the establishment of specialized
exclusionunits.193 TheUNHCRExclusionGuidelines also presume that the exclu-
sion clauses will only be applied ‘after the adjudicator is satisfied that the individ-
ual fulfils the criteria for refugee status’.194 In 2000, the European Commission’s

189 ECCouncil of (Immigration)Ministers, ‘ResolutiononManifestlyUnfoundedApplications for
Asylum’, 30Nov./1Dec. 1992. See R. Plender (ed.),BasicDocuments on InternationalMigration Law
(Martinus Nijhoff, TheHague, 1999), pp. 474–7.

190 See above n. 7.
191 E.g. where arrival in the State is bymeans of the perpetration of a hijack. Given the exceptional

circumstances of the case, UNHCR excluded twenty Rwandans indicted by the ICTR: informa-
tion supplied atmeeting on ‘asylum, terrorism and extradition’, above n. 87. See also, para. 17
of UNHCR, ‘Security Concerns’, above n. 25, which states that an indictment from an interna-
tional criminal tribunal provides serious reasons for believing the accused is excludable under
Art. 1F. UNSCRes. 1127 (1997) para. 4 (reaffirmed inUNSCRes. 1295 (2000), paras. 22–4, and
Res. 1336 (2001)) also prohibits under Chapter VII the entry of all senior officials of the Na-
tionalUnion for theTotal IndependenceofAngola (UNITA) into all other States. Consequently,
it is arguable that, as a result of the relationship of the Security Council to all other organs of
theUN, such officials could be excluded from refugee status automatically. On the other hand,
the Security Council resolution merely prohibits entry to other States and says nothing about
refugee status, such that anargument couldbemade that refugee status, as an aspect of ‘respect
for human rights’ (Art. 1(3) of the UN Charter), might override the prohibition and that each
case would have to be examined on its own facts.

192 UNHCR, ‘Asylum Processes (Fair and Efficient Asylum Procedures), UN doc. EC/GC/01/12,
31 May 2001, para. 29. See also, UNHCR, ‘Overview of Protection Issues in Western Europe:
Legislative Trends and Positions Taken by UNHCR’, 1(3) European Series, 1995, p. 10.

193 See, UNHCR, ‘Security Concerns’, above n. 25, paras. 7 and 16.
194 See above n. 26, at para. 9. See also, UNHCR, ‘Determination of Refugee Status of Persons Con-

nected with Organizations or Groups which Advocate and/or Practise Violence’, above n. 64,
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draft Directive on asylum procedures likewise stated that, where ‘there are serious
reasons for considering that the grounds of Article 1(F) . . . apply’, Member States
shall not consider this as ‘grounds for the dismissal of applications for asylum as
manifestly unfounded’.195

The inherently complex nature of Article 1F cases, involving examination of the
crime and the applicant’s participation therein, requires full knowledge of all
the facts. Furthermore, Article 1F assumes that, but for the exclusionary provision,
the applicant would otherwise be an arguable case for refugee status.196 Indeed, to
apply Article 1F before Article 1A(2) indicates a presumption that all applicants for
refugee status are potentially excludable.197 Given thatArticle1F speaks of ‘crimes’
and ‘guilt’, one would expect the immigration authorities to adopt a presumption
of innocence and apply Article 1A(2) first. In practice, where UNHCR carries out
the determination, its status determination officers will assess the applicant under
Article 1A(2) right up to the point where the next step would be to accord refugee
status and only then see if he or she is excluded by Article 1F.198

Nevertheless, if it is felt necessary, a distinction might be drawn between sub-
paragraph (b) of Article 1F and subparagraphs (a) and (c).199 Whereas Article 1F
refers in general to a ‘person’ with respect to whom there are serious reasons for
considering he or she has violated subparagraphs (a), (b), or (c), only subparagraph
(b) goes on to state that the serious non-political crimewas committed before he or
she entered the country ‘as a refugee’. It may be that a special case can be made for
always determining refugee status before seeingwhetherArticle1F(b) excludes the
applicant.200

para. 4. This is not to say that there could not be specialized exclusion units that could swiftly
determine the applicant’s status while at the same time carrying out a proper factual and legal
assessment. See UNHCR, ‘Security Concerns’, above n. 25, at paras. 7 and 16.

195 SeeEuropeanCommission, ‘Proposal for aCouncilDirective onMinimumStandards onProce-
dures inMember States for Granting andWithdrawing Refugee Status’, COM(2000) 578 final,
20 Sept. 2000, Art. 28(2).

196 There is an argument based on Art. 14(2) of the UDHR, that in those cases where prosecutions
genuinely arise from non-political crimes or from acts contrary to the purposes and principles
of the UN, those persons are prevented from seeking asylum under Art. 14(1) and thus they
cannot even be considered for refugee status under Art. 1A(2) of the 1951 Convention. How-
ever, such an argument is fallacious, partly on the basis that Art. 1A(2) is a legally binding con-
vention whereas the UDHR is a mere aspiration, and partly because it is trying to read Art. 1F
into Art. 14(2) – if everything is being determined by reference to Art. 14(2), then not only Art.
1A(2), but also Art. 1F is pre-empted. Reliance on the UDHR to deny people legal ‘rights’ is
also intellectually dishonest.

197 Quaere automatic bars on refugee status with respect to certain crimes, namely, Re Q.T.M.T.,
above n. 117.

198 Seemeeting on ‘asylum, terrorism and extradition’, above n. 87.
199 NB.Gonzalez, above n. 130, concerned Art. 1F(a).
200 In Re S.K., Refugee Appeal No. 29/91, New Zealand Refugee Status Appeals Authority, 17 Feb.

1992, it was implicit in the reasoning of the Appeals Authority that Art. 1F(b) was only to be
applied after the applicant had been found to be a refugee.
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B. Situations ofmass influx201

During situations of mass influx, where individual determination is a
practical impossibility, the priority is to provide assistance and emergency protec-
tion measures so as to preserve life. Of necessity, assistance might be provided to
a person who would be excluded under Article 1F. UNHCR gives priority to assis-
tance and emergency protection measures in such situations.202 That, however, is
based on thepresumption that status determinationwill ensue as swiftly as is prac-
ticable.Thatpracticabilitymust include thequestionofwhether it is possible to en-
sure the security of unarmed UNHCR staff as they carry out status determination
and exclusion.
Often, UNHCR will be in the field dealing with the mass trans-border influx

weeks before any Security Council-sponsored peace support operation may be de-
ployed. If the security forces of the host State cannot be used to disarm those in the
camps, then statusdeterminationwith consequent exclusionmaybeapractical im-
possibility, butUNHCR could still, subject to satisfying the safety needs of its staff,
start interviewing those in the camps in order to obtain information that might
be of use in the future when circumstances have improved. Even in situations of
mass trans-border influx, UNHCR should not act as if it were solely a humanitar-
ian relief organization and should engage as far as possible in its primary function
of protection of refugees.203 Another difficult problem arises where the Security
Council proscribes a certain organization and demands that States refuse entry to
its seniormembers, ashashappenedwith theUNITArebelmovement inAngola.204

201 See M. Bliss, ‘“Serious Reasons for Considering”: Minimum Standards of Procedural Fairness
in the Application of the Article 1F Exclusion Clauses’, 12 International Journal of Refugee Law,
2000 (Supp.), pp. 129 et seq.

202 SeeUNHCR, ‘Noteon theExclusionClauses’, aboven.5, paras.22 et seq. See also aboven.24. Ar-
guably, if everyone crossing the border is treated as a prima facie refugee, then it should not be
possible subsequently to exclude under Art. 1F; regardwould have to be had to the danger the
refugee posed to the country of refuge under Art. 33(2). However, since it is only an initial, pre-
sumptive assessment of refugee status, then a full and proper evaluation should be held later,
at which point exclusion under Art. 1F is permitted.

203 See UNHCR, ‘The Civilian Character of Asylum: Separating Armed Elements from Refugees’,
Global Consultations on International Protection, 1st meeting, UN doc. EC/GC/01/5, 19 Feb.
2001; and C. Beyani, ‘International Legal Criteria for the Separation of Members of Armed
Forces, Armed Bands and Militia from Refugees in the Territories of Host States’, 12 Interna-
tional Journal of Refugee Law, 2002 (Supp.), p. 251. Note that separation is not exclusion.

204 UNSC Res. 1127 (1997), para. 4 (reaffirmed in UNSC Res. 1295 (2000), paras. 22–24, and Res.
1336 (2001)) prohibit under Chapter VII of the UN Charter the entry of all senior officials of
theNational Union for the Total Independence of Angola (UNITA) into all other States. Conse-
quently, it is arguable that, as a result of the relationship of the Security Council with all other
organs of the United Nations, such officials could be excluded from refugee status automati-
cally. On the other hand, the Security Council resolutionmerely prohibits entry to other States
and says nothing about refugee status, such that an argument could bemade that refugee sta-
tus, as an aspect of ‘respect for human rights’ (Art. 1(3) of the UN Charter), might override the
prohibition and that each case would have to be examined on its own facts.
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Nevertheless, in situations ofmass influx, proscribed personswill bemixed up in a
moregeneralpopulationmovement,often including thoseobviouslynotexcluded.
Therefore, the prima facie assumption of inclusion to be followed by status deter-
mination can still operate.

C. Prosecution of Article 1F crimes

Whereas in1951only the traditional heads of jurisdiction existed to allow
for prosecution of crimes in domestic criminal courts,205 developments since then
provide for the prosecution of those committing Article 1F crimes in many more
situations.Themostprominent international intervention to ensure thatmajor in-
ternational crimesdonotgounpunished is seen in the ICTYandICTR,206 although,
given the geographical and temporal limitations to which they are subject, they
are a small contribution to the avoidance of impunity. The International Criminal
Courtmaywell prove to be an effective institution for the prosecution of Article 1F
crimes, depending on how many States ratify the Statute.207 While Article 12
ordinarily requires that the International Criminal Court will only have jurisdic-
tion where the State on whose territory the Article 5 crime occurred or whose na-
tional is accused is a party to the Statute, Article 12(3) provides that a State ‘may,
by declaration lodged with the Registrar, accept the exercise of jurisdiction by the
Court with respect to the crime in question’.
The Security Council can refer cases to the Prosecutor as can States parties, but

the Prosecutor can act proprio motu on the basis of information, and that informa-
tion could come from non-governmental organizations or individuals. The Inter-
national Criminal Court is not the universal panacea for ensuring non-impunity
with respect to Article 1F crimes, but it represents an alternative route to prose-
cution, rather than returning someone to a State where her or his life or freedom
would be threatened.208

205 That would be the territorial principle, the active personality principle, the protective princi-
ple, the representationalprincipleanduniversal jurisdiction.SomeStateswouldalso recognize
the passive personality principle. See generally, Gilbert 1998, above n. 59, ch. 3.

206 See above n. 33.
207 See above n. 35. Having achieved the requisite sixty ratifications (Art. 126), the Statute is due to

come into force on 1 July 2002.
208 Technically, the ICC has to defer to States with jurisdiction under the principle of complemen-

tarity (preambularpara.10andArts.1and17), but if suchaState isunable ‘genuinely to carryout
the investigation or prosecution’, then the ICC can take primacy. A finding that a trial would
be contrary to the rules of natural justice and due process in the State would suggest the State
was ‘otherwise unable to carry out its proceedings’ (Art. 17(3)). See also the broad reading of
unwilling States and Art. 17(2)(c): ‘The proceedings were not or are not being conducted in-
dependently or impartially, and they were or are being conducted in a manner which, in the
circumstances, is inconsistent with an intent to bring the person concerned to justice’ (empha-
sis added). See generally, Art. 21. It would be strange if, in abiding by a narrow interpretation



Current issues 469

Furthermore, the obligation on States to prosecute international crimes has un-
dergone radical development, particularly in the last thirty years. In 1951, only
grave breaches of the 1949Geneva Conventions imposed universal jurisdiction.209

Since then, the UnitedNationsmultilateral anti-terrorist conventions have whole-
heartedly adopted the principle of aut dedere, aut judicare.210 More interestingly,
though, extradition law, reflecting a more humanitarian concern than interna-
tional refugee law, has long been prepared to refuse surrender where the fate of
the fugitive offender would not have been in accordance with human rights and
fundamental freedoms.211 In theUniversal Jurisdiction (Austria) case,212 the Supreme
Court of Austria held that it could assume jurisdiction in a representational
capacity:

The extraditing State also has the right, in the cases where extradition for

whatever reason is not possible, although according to the nature of the

offence it would be permissible, to carry out a prosecution and impose

punishment, instead of such action being taken by the requesting State.

TheHungarianDeserter (Austria) case213 involved the shooting of a border guard by a
Hungarian soldier deserting to theWest during the ColdWar. Again, the Supreme
Court of Austria exercised jurisdiction over the fugitive, extradition having been
refused partly because he would be in danger of life and liberty if surrendered
after having fled for political reasons. Fears of impunity should not be used as
an excuse for refoulement. If it were to be generally accepted that where an Article
1F case comes to light during refugee status determination it should be referred
to the State’s prosecutorial authorities,214 then the assumption of jurisdiction to

of Art. 17, the ICCwere to refuse jurisdictionwith respect to a case because the State where the
crimewas committed asserted its primacy, even though it was apparent that no fair trial of the
individual could ever takeplace.Given that the Statewhere the fugitive accused is foundwould
not surrenderher orhim for fear of the treatment sheorhewould receive, the ICCwouldbe col-
luding in an unfair trial and possibly a crime against humanity if it deferred to the jurisdiction
of the State where the crime occurred (Art. 7(1)(e) and (h)).

209 See above n. 49. Although arguably piracy iure gentium was equally prosecutable by all States,
even if it was not a mandatory obligation as was the case with the Geneva Conventions. See
G. E.White, ‘TheMarshall Court and International Law: The Piracy Cases’, 83 American Journal
of International Law, 1989, p. 727. The Genocide Convention 1948, above n. 31, was premised
on territorial jurisdiction and the expectation that an international criminal tribunal would
be established for the purpose of prosecuting the Convention crimes (see Art. VI).

210 See above n. 20.
211 R. v.Governor of Brixton Prison, ex parte Kolczynski et al., above n. 93, at p. 551 per LordGoddard CJ:

‘reasons of common humanity’.
212 SupremeCourt of Austria (ObersterGerichtshof), OGHSerie StrafsachenXXIXNo.32; 28 ILR 341

at 342, 1958.
213 Supreme Court of Austria (Oberster Gerichtshof), ÖR 38 (1960) p. 96; 28 ILR 343, 1959.
214 See, for instance, the Amsterdam Seminar, above n. 11, ‘Conclusions and Recommendations’,

section 5, ‘Legal/ Criminal Proceedings to be Applied if Article 1F is Applied’, andNetherlands
State Secretary of Justice, ‘Section 1F of the Convention on Refugees’, above n. 15, at p. 46. Cf.
Timmer, Soffers, andHandmaker, above n. 175, section 7.
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prosecute where return ought not to take place would not violate principles of
comity in international law.

D. Standard of proof for Article 1F andmembership of the group215

Article 1F demands that there be ‘serious reasons for considering’ that one
or more of the subparagraphs has been satisfied.216 Implicitly, therefore, Article
1F prohibits the application of automatic bars to refugee status based on a list of
excluded crimes;217 Article 1F as a whole demands individual determination on a
case-by-case basis. Automatic bars donot allow for an effective legal remedy against
a restriction on a guarantee of fundamental human rights. Nevertheless, that does
not require that the statusdeterminationhearing should receive sufficient evidence
to justify a finding of guilt at a criminal trial. By analogy with Article 33(2) which
merely requires reasonable grounds for regarding the refugee as a danger to the se-
curity of the country of refuge, where that is based on a particularly serious crime
having been committed by the refugee in that country there must be a conviction
by a final judgment, that is, the refugee must have been found guilty in a criminal
trial. ‘Serious reasons for considering’ that the applicant has committed a crime or
is guilty of an act within Article 1F must, therefore, at least approach the level of
proof necessary for a criminal conviction of the individual.218 Equally, it cannot be
doubted but that the burden of proof lies on the State to show that there are serious
reasons for considering that the applicant should be excluded.219

215 See M. Bliss, ‘“Serious Reasons for Considering”: Minimum Standards of Procedural Fairness
in the Application of the Article 1F Exclusion Clauses’, 12 International Journal of Refugee Law,
2000 (Supp.) p. 92, especially at pp. 99–100 and 115–17.

216 Cf. Art. 33(2), which only requires that there be ‘reasonable grounds’ for regarding the refugee
as a danger.

217 SeeQ.T.M.T., above n. 117.
218 Of course, Art. 33(2) requires that the refugee has been found guilty in a criminal trial of a par-

ticularly serious crime, but the ‘reasonable grounds’ test goes to the danger to the community,
that is, the refugeehas committed aparticularly serious crime and there are reasonablegrounds
for consideringherorhimtobeadanger to thecommunityof thecountryof refuge– i.e. reason-
able grounds that she or he is a danger to the security of the country. Art. 1F, on the other hand,
requires ‘serious reasons for considering that’ the applicant has violated one of subparas. (a),
(b), or (c). First, it is impossible to conceive howonemight have serious reasonswithout at least
reasonable grounds.More importantly, however, it reveals the danger of relying too heavily on
extradition law for an interpretation of Art. 1F. Extradition lawmight only require prima facie
evidence in order to permit surrender (and even that is only in common law jurisdictions), but
that is because theobject is to return the fugitive to face a criminal trial in the requestingState –
the extradition hearing is not to usurp the function of the full trial. However, before an appli-
cant is excluded under Art. 1F, the court must find that there are serious reasons for consider-
ing that she or he has committed that crime – theremay be no subsequent trial after exclusion,
just persecution. The difference is that refugee status determination is the final judgment, so
reasoning by analogy with extradition hearings is unwarranted and inappropriate.

219 Timmer, Soffers, andHandmaker, above n. 175, section 4.
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Difficulties arise wheremeremembership of a groupwhose activities fall within
Article 1F is enough to exclude the applicant. UNHCR has favoured an interna-
tionally agreed list of international terrorist organizations in contrast to lists es-
tablished by individual countries, so as to facilitate consistent application between
thedifferent domestic decision takers.220 Ifmembership is accepted to be a relevant
criterion inArticle 1Fdeterminations, thenmembership per se cannot be adequate
on its own.221 UNHCR speaks of the applicant having to have ‘direct responsibility’
or being ‘actively associatedwith acts, albeit committed by others’ beforemember-
ship will suffice to exclude.222 In Ramirez,223 it was held by the Canadian Federal
Court of Appeal that one needs ‘personal and knowing participation’. In Suresh,224

Robertson JA, giving the judgment of the Federal Court of Appeal, held that:

I am satisfied that one can reasonably conclude that an individual is a

‘member’ of an organization if one devotes one’s full time to the organization

or almost one’s full time, if one is associated withmembers of the

organization and if one collects funds for the organization.

Whatdetailed informationexists suggests that courtshavebeeneasily satisfied that
there are serious reasons for considering that the applicant should be excluded. Al-
though a status determination hearing can never replicate a criminal trial, exclu-
sion is only justified where there is strong evidence225 that the applicant has com-
mitteda crimeunderArticle1F(a) or (b) or isguiltyof anact contrary to thepurposes
and principles of the United Nations – there needs to be high proof of individual
criminal responsibility. In many ways, it is laxity with the standard of proof that
calls into question how States have implemented Article 1F. The interpretation of
Article 1F is open to debate, but if the required standard of proof were demanded
in individual cases, then there would be fewer concerns over abuse of the exclusion
clauses.

220 UNHCR, ‘Security Concerns’, above n. 25, at para. 18. See the EU anti-terrorism measures,
above n. 77, 2001/931/CFSP, Annex section 2.

221 See Amsterdam Seminar, above n. 11, ‘Conclusions and Recommendations’, section 2 ‘Burden
of Proof’, para. III. Note that singling out a group of persons because of their race, religion, or
country of origin would be discriminatory and contrary to Art. 3 of the 1951 Convention.

222 See, UNHCR, ‘Determination of Refugee Status of Persons Connected with Organizations or
GroupsWhichAdvocateand/orPractiseViolence’, aboven.64, atpara.16.However, in thewake
of the tragic events of11 Sept.2001, UNHCRhas indicated that there could be a rebuttable pre-
sumption of individual liabilitywhere the applicant belongs to an ‘extremist international ter-
rorist group’ (UNHCR, ‘SecurityConcerns’, aboven.25, atpara.18; cf. para.19). Sucha stance is
unnecessary, potentially ambiguous, anddifficult to justifywhenone is looking at a restriction
on human rights.

223 See above n. 188. See s. 19(1)(e)(iv), (f)(iii) and (g) of the Immigration Act.
224 See above n.142, at para.8. In the SupremeCourt of Canada, the focuswas onwhat is terrorism

in the light of the Canadian domestic legislation. See paras. 98, 108, and 110.
225 The phrase is that of P. White, a refugee law judge in Australia and a member of the Interna-

tional Association of Refugee Law Judges.
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E. Defences to exclusion

Where Article 1F crimes have been committed knowingly and with a
moral choice,226 it is hard to imagine that in practice the applicant could find a de-
fence for her or his conduct. In this context, a defence is a reason for excusing con-
duct that would otherwise provide evidence of guilt – where the necessarymens rea
is not present, then the crime has not been committed so it is inappropriate to talk
of defences.227 Superior orders is not a defence to war crimes.228 It is equally im-
possible to conceive of how genocide or crimes against humanity could ever be, for
example, a necessity. However, duress has on occasion been recognized as a legiti-
mate defence to some Article 1F crimes.229 If a criminal court can find that hijack-
ing is excused by duress, then a hijacker should not be excludedunderArticle 1F in
those self-same circumstances, although such a findingwill be rare.230

A related issue is the effect of an amnesty. In extradition law, amnesties declared
by the requesting State are a defence to a request for surrender. On the other hand,
inasmuch as there could never be an amnesty for those perpetrating genocide, all
amnesties if they are to be recognized ought to have been voluntarily granted by a
legitimate, representative government.231

Given the nature of the crimes inArticle 1F and the desire to avoid impunity, it is
less than surprising that there are few defences that are practicably available.

F. Passage of time and exclusion

Does lapse of time annul Article 1F? If someone who has committed
Article 1F crimes in the past renounces such methods, will he or she qualify for
refugee status after the passage of a sufficient interval? UNHCR contemplates that,
where the Article 1F crimes are sufficiently distant in the past and the applicant’s

226 See UNHCR, ‘Exclusion Guidelines’, above n. 26, at paras. 41 et seq. The position of child sol-
diers who have committed war crimes is difficult: see below.

227 See Arts. 31 and 32 of the Rome Statute, above n. 35.
228 SeePrinciple IVof theNurembergPrinciples,UNGAOR,V, Supp.12 (A/1316), pp.11–14,1950,

paras. 119–24. See also, above n. 56 and associated text.
229 SeeUNHCR, ‘ExclusionGuidelines’, aboven.26, at para.78. See alsoAbdulHussain, above n.60

and the discussion above at n. 129.
230 The position is confused because there is a line of political offence exemption cases from extra-

dition lawwhere those escaping fromrepressive regimeswere held tohave committedpolitical
crimes. Thus, on that analysis, hijacking may, in certain circumstances, be outside Art. 1F(b).
See Kolczynski and Kavic, both above n. 93, although both predate the UN anti-hijacking con-
ventions. See also, UNHCR, ‘Exclusion Guidelines’, above n. 26, at paras. 69 and 70.

231 Quaere the amnesty granted by the Pinochet regime with respect to crimes committed in the
1970s in Chile. See R. v. Bartle and the Commissioner of Police for the Metropolis and Others, ex parte
Pinochet; R. v. Evans and Another and the Commissioner of Police for the Metropolis and Others, ex parte
Pinochet (On Appeal from aDivisional Court of the Queen’s Bench Division), [1999] 2WLR 827. Cf. Art.
6.5 of Protocol II,1977, aboven.18, andUNHCR, ‘ExclusionGuidelines’, aboven.26, para.56.
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conditions of life have changed, then he or she may be able to claim refugee
status.232 According to paragraph 157 of the Handbook,233 the central question
should be whether the applicant’s criminal character still predominates – some
crimes are so heinous that the perpetrator’s criminality will always predominate.
The State contemplating granting refugee status should also bear in mind that, if
the applicant is still supporting the activities of an organization fighting the gov-
ernment of another State, the latter might see refugee status as support for the
rebels.234

G. Exclusion andminors235

There is no internationally accepted minimum age of criminal respo-
nsibility.236 Equally, there is no equivalent toArticle 1F inArticle 22 of the Conven-
tion on the Rights of the Child.237 The Rome Statute eschews jurisdiction over ‘any
person who was under the age of eighteen at the time of the alleged commission
of a crime’.238 Nevertheless, it would be possible to exclude applicants who were
under that agewhen they acted contrary toArticle1F.239 Child soldiers could be ex-
cluded for their participation in genocide, war crimes, or crimes against humanity
unless one could show a lack ofmens rea. However, UNHCRhas argued that, even if
one applies Article1F to a child, he or she should still be protected from refoulement,
partly because ‘the fact that a child has been a combatant may enhance the likeli-
hood and aggravate the degree of persecution he or she may face upon return’.240

Responses to child applicants who would be excludable under Article 1F need to
be age-sensitive. It is not for UNHCR to devise mechanisms and processes to meet
the needs of children who may well have committed heinous offences, and States
should not contribute to the traumatization of the child bywashing their hands of
them through the process of exclusion from refugee status.

232 See UNHCR, ‘Determination of Refugee Status of Persons Connected with Organizations or
Groups which Advocate and/or Practise Violence’, above n. 64, paras. 18 and 19.

233 See above n. 7.
234 In 1998–9, Angola alleged Zambia was supporting the UNITA rebel movement because it

allowed the establishment of refugee camps within its borders. See also, Nicaragua case, above
n. 172.

235 For a Canadian perspective, see J. Rikhof, ‘Criminal Responsibility of Child Soldiers’, Citizen-
ship and Immigration Canada, Internal Memorandum, 1 May 2000, submitted to UNHCR
Global Consultations on International Protection.

236 See Art. 40 of the Convention on the Rights of the Child, above n. 54.
237 See above n. 54.
238 Art. 26. Cf. Prosecutor v. Drazen Erdemovic, International Criminal Tribunal for the former

Yugoslavia, Appeals Chamber judgment, Case No. IT-96-22-A, 7Oct. 1997.
239 See the UNHCR, ‘Exclusion Guidelines’, above n. 26, para. 14.
240 See the letter from UNHCR, ref. HO/98/23 – 50/7, 25 Sept. 1998, to the Netherlands State

Secretary for Justice.
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H. Implications of exclusion for familymembers

Ordinarily, where a head of family is given refugee status, the principle of
family unity allows the rest of the family to obtain ‘derivative’ refugee status. The
corollary should not arise, however, that, where the head of family is excluded, the
restof the family is excluded.Article1Fspeaksof those committingcrimesorguilty
of acts contrary to the purposes and principles of the United Nations, and there
should be no exclusion by association.241 Other members of the family should be
entitled to prove they qualify in their own right.242 Indeed, the fact that the head of
family has been excluded may well be further evidence that other members of the
family would suffer persecution. Cross-reference should also be made to the vari-
ous guidelines on gender-sensitive interpretation of the 1951Convention. Inmost
cases, the excluded personwill bemale, either a husband, father, or brother. Itmay
be that the State of nationality is a repressive regime where women have nomeans
of expressing their views in public with the consequence that they would fail to be
recognized as traditional refugees. A gender-sensitive approach to status determi-
nation would acknowledge persecution by association and, indeed, persecution as
a consequence of the sexist structure of the society.243

VI. Alternative mechanisms for protection

To the extent that non-refoulementunderArticle 33 of the 1951Convention
draws on principles from international human rights law, developments in that
field should necessarily feed into the interpretation of the 1951 Convention. The
decision that international human rights law is broader and more protective than
Article 33, therefore, should lead to a reconsideration of the restrictive definition
given to non-refoulement under the Convention. However, since the 1951 Conven-
tion confers a status in international law on the individual that is much more
wide-ranging than simple non-return,244 it should not be surprising that inter-
national human rights law will protect the applicant where refugee status is de-
nied. What is important is that international human rights law should not draw
too far ahead of non-refoulement, which should always be informed by those very

241 See also, Art. 10 of the Convention on the Rights of the Child, above n. 54.
242 SeeAmsterdamSeminar, aboven.11, ‘Conclusions andRecommendations’, section6, ‘Spouses

of Excluded Persons’. Note that the excluded person would not be able to avoid exclusion by
relying on the principle of family unity. Even though Pakistan deported the former Taliban
ambassador, Abdul Salam Zaeef, to Afghanistan on 5 Jan. 2002, his twowives and six children
may be permitted to stay: The Guardian, 7 Jan. 2002, p. 12.

243 Namely, Islam and Shah v. Secretary of State for the Home Department, UK House of Lords, [1999] 2
AC 629.

244 See Arts. 3–30 of the 1951Convention, above n. 1. On this indeterminate status of non-return,
seeAmsterdamSeminar, above n.11, ‘Conclusions andRecommendations’, section4, ‘Further
Action and Status of Cases forWhich Exclusion under Art. 1F is Applied’.
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same developments.245 States should not defend a narrow and ungenerous inter-
pretation of the 1951 Convention on the ground that applicants are protected by
international human rights instruments.246

Themajor guarantees of non-return in international human rights law are to be
found in Article 3 of the Convention Against Torture247 and Article 3 of the Eu-
ropean Human Rights Convention.248 Everyone within the jurisdiction of a State
party to those treaties shall not be returned to a place where their right to be
free from torture249 will not be respected.250 The human rights treaties protect all
persons:

where substantial grounds have been shown for believing that the person in

question, if expelled, would face a real risk of being subjected to treatment

contrary to Article 3 in the receiving country. In these circumstances, Article 3

implies the obligation not to expel the person in question to that country.251

245 No attempt is made here to investigate the scope and ambit of customary non-refoulement. See
Goodwin-Gill, aboven.4, at pp.167–71; and thepaperonnon-refoulementbyE.Lauterpacht and
D. Bethlehem in this volume. Inmany cases where refugee status is denied by reference to Art.
1F, the State of refuge still grants complementary forms of protection. Exclusion in the case
of temporary protection rather than refugee status must, however, still comply with human
rights standards on non-return. The Afghan hijackers who came to the UK in 1999 are for the
most part beingdenied refugee status, but arenot being returned toAfghanistan:TheGuardian,
28 July 2000, p. 7. Several were convicted of hijacking: see TheGuardian, 7Dec. 2001, p. 10, and
19 Jan. 2002, p. 9.

246 E.g. the Convention Against Torture is now part of US domestic law and absolute in its pro-
tection. There is an additional difficult question related to the way this ungenerous interpre-
tation is exported to States where there is no fall-back position predicated on international
human rights guarantees. It is always open to States parties to the 1951 Convention to apply
their ownanalysis andgrant refugee statuswhere States inWesternEurope andNorthAmerica
seem now to rely on human rights guarantees. Tanzania, a party to the 1969 OAU Refugee
Convention, gave refugee status during the Great Lakes Crisis because of the knowledge that
Rwandese would be killed if returned. Where the State has not ratified the 1951 Convention,
refugee status determination will usually be handled by UNHCR with a view to resettlement
in a third country, often inWesternEurope orNorthAmerica. UNHCRwill, therefore, be faced
with thedilemmathat theStatesof resettlementwouldreject theapplicant, yet if refugee status
is denied then the State of refugewill send thepersonback towhere their life or freedomwould
be threatened. Once again, the sacred duty to protect refugees is broader than the narrow, pro-
tectionist response of certain States.

247 See above n. 136.
248 See above n. 137. See also, Art. 7 of the ICCPR, above n. 177; Art. 5 of the 1969 American Con-

vention onHumanRights, 9 ILM 673, 1970; Art. 5 of the 1981African Charter onHuman and
Peoples’ Rights, 21 ILM 59, 1982.

249 And, in the case of the ECHR, their right to be free from ‘inhuman or degrading treatment or
punishment’, as well. On themeaning of torture, see Art. 1 of the Convention Against Torture,
above n. 136, and Selmouni v. France, Application No. 25803/94, 28 July 1999, Labita v. Italy,
ApplicationNo. 26772/95, 6April 2000 (both European Court of Human Rights).

250 SeeMutombo v. Switzerland, CommunicationNo. 13/1993, CAT/C/12/D/13/1993, 27April 1994,
para. 9.3; Khan v. Canada, Communication No. 15/1994, CAT/C/13/D/15/1994, 18 Nov. 1994,
para. 12.2; Chahal, above n. 138.

251 Chahal, above n. 138, at para. 74, see generally, paras. 74–80. See also, Jabari v. Turkey, Appeal
No. 40035/98, 11 July 2000 (European Court of Human Rights).
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Even if one were to find that the refugee was a threat to national security,
Chahal252 has held that such issues cannot be a factor for considerationwhere there
is a real danger of torture or inhuman or degrading treatment or punishment on
return:

151. In such cases, given the irreversible nature of the harm thatmight occur

if the risk of ill-treatmentmaterialised and the importance the Court attaches

to Article 3, the notion of an effective remedy under Article 13 requires

independent scrutiny of the claim that there exist substantial grounds for

fearing a real risk of treatment contrary to Article 3. This scrutinymust be

carried out without regard to what the personmay have done to warrant

expulsion or to any perceived threat to the national security of the expelling

State.

Thus, even if international refugee law will not provide protection for serious
non-political criminals, international human rights law is still available.253 Nev-
ertheless, someone who would be excluded under Article 1F of the 1951 Conven-
tion need not be accorded a permanent right of residence if return is prohibited as
a consequenceofArticle3of either theConventionAgainstTortureor theEuropean
Human Rights Convention.254 However, protection from torture under human
rights instruments is absolute and non-derogable.255

252 See above n. 138. Cf. Agee v.United Kingdom, European Commission of Human Rights, Applica-
tionNo. 7729/76, 17Dec. 1976; 7DR 164, 1977.

253 Namely, Soering v. United Kingdom, Series A, No. 161, 1989, an extradition case, but one that
formed thebasis forChahal, aboven.138.Namely, ‘CaseofM.SinghandP. Singh’,TheGuardian,
1 Aug. 2000, p. 5, where the Special Immigration Appeals Commission found the applicants
did not qualify for refugee status, but should not be returned for fear of torture in India. Even
UNSC Res. 1373 states that international human rights standards must be met even when
acting against terrorists.

254 Namely, Netherlands State Secretary of Justice, ‘Section 1F of the Convention on Refugees’,
above n. 15, at pp. 54–5. Cf. Timmer, Soffers, andHandmaker, above n. 175, section 6.

255 It is to be welcomed that the Supreme Court of Canada took the opportunity to reverse the
wayward judgment of the Federal Court of Appeals in Suresh, above n. 142. The FCA judg-
ment restricted the ambit of the right to be free from torture found in the ICCPR (para. 25)
and proposed that Art. 3 of the Convention Against Torture is derogable (para. 27). Ignoring
the express wording of the Human Rights Committee’s General Comment on Art. 7 (20/37,
CCPR/C/21/Add.3, 1982, para. 6), the FCA held that that Article was only non-derogable with
respect to the treatment a person might receive within the jurisdiction of the State where he
was now to be found and that one could derogate if the torture would only occur in the State
to which a personwould be returned. This part of the decisionwas nothing less than perverse,
ignoring, forexample,Ngv.Canada,UNdoc.CCPR/C/49/D/469/1991atparas.16.2–16.4,1994,
where the Committee held that death by cyanide gas asphyxiation, since it may cause pro-
longed suffering and agony and might take up to ten minutes, violated Art. 7 of the ICCPR,
and thus that extradition to the US would amount to a breach of the Covenant by Canada (see
also, the Supreme Court of Canada inUnited States v. Burns, 2001 SCC 7 File No. 26129, 15 Feb.
2001). TheSupremeCourt ofCanada rejected the reasoningof theFCA: ‘The clear import of the
ICCPR, read together with the General Comments, is to foreclose a State from expelling a per-
son to face torture elsewhere’ (para. 67). If anything, the FCA’s reading of Art. 3 of the Con-
vention Against Torturewas possiblyworse. Relying onArt. 16, which is designed to deal with
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VII. Conclusion

The original drafters,while they didnot speakwith one clear voice on this
issue, were concerned that non-refoulement should not provide ameans of impunity
to serious non-political criminals. There are now a variety of mechanisms that will
allow for prosecution of serious non-political criminals, even if they are not extra-
dited to the locus delicti.

1. Aut dedere, aut judicare is more firmly embedded in international criminal
law and procedure, being recognized as a treaty duty of States, not just a
power.256

where references to torture can be read to include ‘cruel, inhuman or degrading treatment or
punishment’ and to provide broader protection through other international instruments than
is to be found in the Convention Against Torture (Art. 16.2), the FCA held that, since Art. 33(2)
of the 1951 Convention permits refoulement in certain circumstances, so must the Convention
Against Torture in those self-same circumstances. This opinion flatly ignored the Preamble
to the Convention Against Torture and decisions of the Committee Against Torture. In Paez v.
Sweden (CAT/C/18/D/39/1996), the applicant was a member of the Sendero Luminoso and on
1 Nov. 1989 participated in a demonstration where he handed out leaflets and distributed
handmade bombs. Nevertheless:

14.5 The Committee considers that the test of article 3 of the Convention is absolute.
Whenever substantial grounds exist for believing that an individual would be in danger
of being subjected to torture upon expulsion to another State, the State party is under
obligation not to return the person concerned to that State. The nature of the activities
in which the person concerned engaged cannot be amaterial consideration when
making a determination under article 3 of the Convention.

See also, Khan, above n. 250, at para. 12.1, and Ayas v. Sweden, (CAT/C/21/D/97/1997) 12 Nov.
1998, at para. 7. The Supreme Court of Canada rejected the stance of the FCA (para. 71):

75. We conclude that the better view is that international law rejects deportation to
torture, even where national security interests are at stake. This is the normwhich best
informs the content of the principles of fundamental justice under s. 7 of the [Canadian
Charter of Rights and Freedoms].

As regards treaty interpretation in Suresh, the FCA failed to have proper regard to Art. 30(3) and
(4) of the Vienna Convention on the Law of Treaties 1969, above n. 3. Art. 30(1) of that Conven-
tion states that it is subject to Art. 103 of the UN Charter which requires that, where there is
a conflict between Charter obligations and obligations under other international agreements,
the Charter shall prevail. It is arguable that the Art. 56 pledge to cooperate with theUN in pro-
moting observance of human rights and fundamental freedoms under Art. 55(c) of the Charter
should entail that States give priority to theprotection of refugees in international law. Finally,
Canada is on record that the fight against terrorismmust be consistent with the broader com-
mitments to human rights and the rule of law. The institutions entrusted to fight terrorism
would attract public support by respecting those principles (see R. R. Fowler in the Security
Council, Press Release SC/6741, 19Oct. 1999). For a fuller analysis of Suresh in the FCA and re-
lated jurisprudence, see Aiken, above n. 142.

256 See M. C. Bassiouni and E. M. Wise, Aut Dedere, Aut Judicare: The Duty to Extradite or Prosecute in
International Law (Martinus Nijhoff, Dordrecht, 1995). See also, M. C. Bassiouni, ‘The Penal
Characteristics of Conventional International Criminal Law’, 15 Case Western Reserve Journal of
International Law, 1983, p. 27 at pp. 28–31 and 34 et seq.
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2. The priority of fair trial outside the jurisdiction of the locus delictihas been
endorsed by the Security Council in the Lockerbie case and the subsequent
‘Scottish’ trial in the Netherlands.257

3. In the1990s, theSecurityCouncil showed itselfwilling tocreateadhoc tri-
bunals toensure theprosecutionof thoseperpetratinggrosshumanrights
violations in times of armed conflict.

4. The international community will soon have at its disposal the Interna-
tionalCriminalCourt todealwith all crimes thatwould fallwithinArticle
1F that would not otherwise be suitable for trial in the State of refuge.

The true fear that finds voice in Article 1F is not that refugee status might be be-
smirched if it were to be applied to those falling within Article 1F, it is that the re-
ceiving Statewill be a safe haven.258 Thenewmechanisms of international criminal
law render that fear less substantial than it was in 1951.Moreover, a State that sim-
ply denied refugee status and returned an applicant falling within Article 1F may
well be failing in its international obligations with respect to ensuring the prose-
cution of war criminals and serious non-political criminals.
More importantly, however, ignoring the developments in international human

rights law since 1951 renders international refugee law peripheral. Protection of
the individual is anoverridingprinciple in the implementationof international law
and for international refugee law to maintain a policy based on an anachronistic
understanding thereof, leaves it open to a charge of redundancy.

257 See The Guardian, 1 Feb. 2001, pp. 1–5. 258 Namely, Suresh, above nn. 142 and 255.



7.2 Summary Conclusions: exclusion from refugee status

Expert roundtable organized by the United Nations High Commissioner
for Refugees and the Carnegie Endowment for International Peace,
hosted by the Luso-American Foundation for Development, Lisbon,
Portugal, 3–4May 2001

The first day of the Lisbon expert roundtable addressed the question of
the exclusion clauses of the 1951 Convention Relating to the Status of Refugees,
basing thediscussion on abackgroundpaper byProfessorGeoffGilbert,University
of Essex, ‘Current Issues in the Application of the Exclusion Clauses’. In addition,
roundtable participants were provided with the UNHCRGuidelines on the Exclu-
sion Clauses and written contributions from the Government of the Netherlands
and the Government of Turkey. Subsequently, written contributions were received
from government experts of Canada, France, Turkey, and the United Kingdom
and will be reflected in the report. Participants included thirty-two experts from
twenty-five countries, drawn from governments, NGOs, academia, the judiciary,
and the legal profession. Professor Georges Abi-Saab, former Justice of the Inter-
national Criminal Tribunal for the former Yugoslavia, moderated the discussion.
In view of the limited time available, the discussion focused on those aspects of

the background paper and the UNHCR Guidelines that were considered to be in
need of clarification. The paragraphs below, while not representing the individual
viewsof eachparticipantornecessarily ofUNHCR, reflectbroadly the issues emerg-
ing from the discussion.

General considerations

1. In the wake of the SecondWorldWar, the drafters of the Convention con-
templatedcertain typesof crime tobe sohorrendous that they justified the
exclusion of the perpetrators from the benefits of refugee status. In this
sense, the perpetrators are considered ‘undeserving of refugee protec-
tion’. Other reasons for the exclusion clauses include the need to ensure
that fugitives from justice do not avoid prosecution by resorting to the
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protection provided by the 1951Convention, and to protect the host com-
munity from serious criminals. The purpose of the exclusion clauses is
therefore to deny refugee protection to certain individuals while leaving
law enforcement to other legal processes.

2. The interpretation and application of Article 1F should take an ‘evolu-
tionary approach’, and draw on developments in other areas of interna-
tional law since 1951, in particular international criminal law and extra-
dition law as well as international human rights law and international
humanitarian law.

3. Refugee law, extradition, international criminal law, and international
human rights law provide complementary principles andmechanisms to
bridge the tension between the need to avoid impunity and the need for
protection.

4. Exclusion clauses are of an exceptional nature and should be applied
scrupulously and restrictively because of the potentially serious conse-
quences of exclusion from refugee status for the individual concerned.

Article 1F(a): crimes against peace, crimes against
humanity, war crimes

5. Article1F(a) is a dynamic provision to be interpreted in the light of a num-
ber of different rapidly evolving sources of international criminal law.

6. The Rome Statute establishing the International Criminal Court and the
Statutes of the two ad hoc tribunals (the International Criminal Tribunal
for the former Yugoslavia and the International Criminal Tribunal for
Rwanda), constitute the latest comprehensive instruments informing the
interpretation of Article 1F(a) crimes. These, together with provisions in
other international humanitarian law instruments, clarify the interpre-
tation of crimes covered by Article 1F(a). The forthcoming publication
by the International Committee of the Red Cross of a study on custom-
ary rules of international humanitarian law may be another source of
interpretation.

Article 1F(b): serious non-political crimes

7. State practice on the interpretation of the term ‘serious non-political of-
fence’ in Article 1F(b) varies.

8. It is difficult to achieve consensus on the precise meaning of ‘political’,
not least because a certain margin of interpretation of the term remains
a sovereign prerogative. In this context, it should be noted that extradi-
tion treaties specify that certain crimes, notably certain terrorist acts, are
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to be regarded as non-political, although such treaties typically also con-
tain non-persecution clauses.

9. It was acknowledged that there is no generally accepted definition of ter-
rorism. Many perpetrators of terrorist acts may fear prosecution and not
persecution, and so would in fact not qualify for inclusion. If they did,
Article 1F(b) would be sufficient to exclude them inmost instances.

10. The context, methods, motivation, and proportionality of a crime to its
objectives are important in determiningwhether it is political or not. The
‘predominance’ test (i.e.whether the offence couldbe considered tohave a
predominantly political character and in this sense might be proportion-
ate to the political objective) is used inmost jurisdictions to define ‘polit-
ical’ crimes.

11. A ‘serious’ offence is one that would on the facts attract a long period of
imprisonment, and should include direct and personal involvement. The
term ‘serious’ is also linked to the principle of proportionality, the ques-
tion being whether the consequence (eventual return to persecution) is
proportionate to the type of crime thatwas committed. Each casemust be
viewed on its own facts, calling into question the existence of automatic
bars to refugee status based on the severity of any penalty already meted
out.

12. Therewas considerable debate on thequestionof proportionality andbal-
ancing. In considering this question:
(i) State practice indicates that the balancing test is no longer beingused

in common law and in some civil law jurisdictions.
(ii) In these jurisdictions, other protection against return is, however,

available under human rights law.
(iii) Where no such protection is available or effective, for instance in the

determination of refugee status under UNHCR’s mandate in a coun-
try which is not party to the relevant human rights instruments,
the application of exclusion should take into account fundamental
human rights law standards as a factor in applying the balancing test.

The meeting did not reach consensus on point (iii), although some sup-
port for it was expressed. It is suggested that this be examined further at
the second roundtable in the context of the discussion onArticle 33 of the
1951 Convention.

Article 1F(c): acts contrary to the purposes and principles of
the United Nations

13. Article 1F(c) is not redundant, although most exclusion cases can be
covered by the other provisions. Some States have used it as a residual
category, for instance, in relation to certain terrorist acts or trafficking
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in narcotics. The exclusion of terrorists under Article 1F(c) attracted con-
siderabledebate.Therewas, however, no agreementon the types of crimes
Article 1F(c) would usefully cover.

14. In view of its vague and imprecise language, it should be interpreted re-
strictively and with caution. It should be limited to acts contrary to the
purposes and principles of the United Nations, as defined by the UN.

Inclusion before exclusion

15. A holistic approach to refugee status determination should be taken, and
in principle the inclusion elements of the refugee definition should be
considered before exclusion. There are a number of reasons of a policy,
legal, and practical nature, for doing this:
� exclusion before inclusion risks criminalizing refugees;
� exclusion is exceptional and it is not appropriate to consider an excep-
tion first;

� non-inclusion, without having to address the question of exclusion, is
possible in a number of cases, thereby avoiding complex issues;

� inclusion first enables consideration to be given to protection obliga-
tions to familymembers;

� inclusion before exclusion allows proper distinction to be drawn be-
tween prosecution and persecution;

� textually, the1951Conventionwouldappear toprovidemore clearly for
inclusion before exclusion, such an interpretation being consistent in
particular with the language of Article 1F(b); and

� interviewswhich lookat thewhole refugeedefinitionallowfor informa-
tion to be collectedmore broadly and accurately.

16. It is possible for exclusion to come first in the case of indictments by in-
ternational tribunals and in the case of appeal proceedings. An alternative
option in the face of an indictment is to defer status determination proce-
duresuntil after criminal proceedingshavebeen completed.Theoutcome
of the criminal proceedings would then inform the refugee status deter-
mination decision.

Standard of proof

17. Exclusion proceedings do not amount to a full criminal trial. In deter-
mining the applicable standard of proof in exclusion procedures, ‘seri-
ous reasons’ should be interpreted as a minimum to mean clear evidence
sufficient to indict, bearing inmind international standards. Appropriate



Summary Conclusions 483

procedural safeguards derived from human rights law should be put in
place in view of the seriousness of the issues and of the consequences of an
incorrect decision. In particular, the benefit of the doubt should be avail-
able in exclusion cases.

18. Association with or membership of a group practising violence or com-
mitting serious human rights abuse is, per se, not sufficient to provide the
basis for a decision to exclude. However, depending on the nature of the
organization, it is conceivable that membership of a certain organization
might be sufficient to provide a basis for exclusion in some instances.

19. Expertise of a very special nature is frequently required where exclusion
questions arise. More attention should be given to training of decision
makers in laws relevant to the question of exclusion, particularly in inter-
national human rights law and international criminal law.

Defences

20. In general, the defences as outlined in the UNHCRGuidelines andwhich
are normally available under national and international criminal law
should be available in the context of examining the applicability of the
exclusion clauses. The absence ofmens rea is not a defence as such, but in-
dicates the lack of an element of the offence.

21. There is no room for the defence of superior orders in considering the
applicability of the exclusion clauses. Duress, on the other hand, which
is a different defence, may apply. The question of whether amnesty laws
might raise a defence would depend on the facts of the particular case.

Familymembers

22. Where a family head is excluded from refugee protection, family mem-
bers’ qualification for refugee status should be considered in their own
right. There should be no exclusion by association.

Minors

23. Under Article 40(3)(a) of the Convention on the Rights of the Child, States
have an obligation to set a minimum age for criminal liability. Children
below that agemust not be considered for exclusion.

24. Minors should not be excluded where the necessary mens rea cannot be
established.
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25. As noted in the UNHCRGuidelines on Exclusion, even if Article 1F is ap-
plied to a child, s/he should be protected against refoulement.

Exclusion inmass influx situations

26. In situations ofmass influx, there are two key guiding principles:
(i) the exclusion clauses apply inmass influx situations; and
(ii) exclusion needs to be examined in individual procedures.

27. A clear distinction should be made between operational arrangements to
separate armed elements from the refugee population on the one hand
and individual procedures in relation to certain suspected groups for the
purpose of exclusion from refugee status on the other.

28. Armed elements, while protected under the relevant provisions of inter-
national humanitarian law, are not to be considered as asylum seekers un-
less they lay down their arms. Their identification and separation is the
responsibility of the host State but it often presents a plethora of opera-
tional problems, the resolution of which is only successful if the interna-
tional community, including the Security Council, provides the necessary
support, including a safe and secure environment.

29. The issue of those excluded from refugee status in mass influx situa-
tions should also be addressed, as developing countries confronted with
these problems do not have the capacity or resources to deal with these
cases.

30. More in-depth examination and analysis is required of the application of
the exclusion clause in situations of mass influx, including on the rele-
vance of inclusion before exclusion where there is prima facie recogni-
tion of refugees, as well as other substantive, procedural, and evidentiary
problems. In view of the policy, legal, and operational aspects of these
problems, UNHCR should undertake further study of the subject in co-
operation with States, NGOs, and scholars.

Final observations

31. There is aneedtoexamine further the relevanceof exclusion in thecontext
of those benefiting from non-refoulement as a principle of customary inter-
national law. This issue could be discussed at the Cambridge roundtable
on Article 33.

32. Non-returnabilityunderhumanrights law ismuchwider than theprotec-
tion afforded under the 1951 Convention. Such non-returnability could
be available to those excluded from refugee status.
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33. The exclusion clauses in the 1951 Convention are exhaustively enumer-
ated.Noother exclusionprovisions can therefore be incorporated intona-
tional legislation.

34. In developing the interpretation and application of the exclusion clauses,
the central tenet must remain protection-oriented while ensuring that
fugitives from justice do not avoid prosecution by resorting to the protec-
tion provided by the 1951 Convention. Where appropriate, States should
prosecute excludable persons who are not returned in accordance with
international and national law. The goal should be towards developing a
normative system that integrates the different applicable legal regimes in
a coherent and consistentmanner.
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I. Introduction

The experience of being a refugee can be a definingmoment in a person’s
life, but refugee status is not necessarily intended to be permanent. The cessation
of refugee protection poses policy and administrative challenges for States and the
Office of theUnitedNationsHighCommissioner for Refugees (UNHCR), as well as
risks for refugees.
The cessation clauses of the 1951Convention Relating to the Status of Refugees1

and parallel provisions in other international refugee instruments were long ne-
glected as a subject of refugee law. In recent years, several developments have
increased interest in their interpretation and application. These factors include:
democratization in some formerly repressive States; a concern to prevent asylum
from becoming a backdoor to immigration; experiments with temporary protec-
tionduringmass influx; a stressuponvoluntary repatriationas theoptimaldurable
solution to displacement; the development of standards for voluntary repatriation;
frustrationwith protracted refugee emergencies; and dilemmas posed by return to
situations of conflict, danger, and instability. Cessation occurs in several distinct
situations, and refugees may be placed at risk if important distinctions are over-
looked.
Section II of this paper focuses on ‘ceased circumstances’ cessation2 under para-

graph 6(A)(ii)(e) and (f) of the UNHCR Statute,3 Article 1C(5) and (6) of the 1951
Convention, and Article I.4(e) of the 1969 Organization of African Unity Conven-
tion Governing the Specific Aspects of Refugee Problems in Africa.4 The ceased
circumstances clausesoperate infivedifferent contexts, sometimesonlybyanalogy:
(i) cessation of UNHCR protection under the Statute; (ii) cessation of State protec-
tion of refugees previously recognized on a group basis; (iii) individualized cessa-
tion for recognizedrefugees; (iv)withdrawalof temporaryprotection; and (v)denial
of initial claims to asylum based upon changed conditions between flight and sta-
tus determination.
While ceased circumstances cessation is presently of great concern to decision

makers, section III of the paper also addresses the four bases for cessation premised
upon changes in the individual circumstances of recognized refugees, as defined in
Article 1C(1)–(4) of the 1951 Convention and Article I.4(a)–(d) of the OAU Refugee
Convention. These four circumstances are: (i) re-availment of national protec-
tion; (ii) re-acquisition of nationality; (iii) acquisition of a new nationality; and
(iv) re-establishment in the State of origin. This section suggests standards for
interpretation, with a focus upon voluntariness, intent, and effective protection.

1 189UNTS 150 (hereinafter the ‘1951 Convention’).
2 The term ‘ceased circumstances’ denotes a change in conditions in the State of origin that
eliminates the persecutory causes that formed the basis of the refugee’s claim to international
protection.

3 A/RES/428 (V), 14Dec. 1950 (hereinafter ‘the Statute’).
4 1001UNTS 3 (hereinafter ‘OAURefugee Convention’).
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Formal cessation requires careful attention to the applicability of cessation crite-
ria to the individual in question, procedural fairness, and exceptions for persons
presenting compelling reasons to be given a continued legal status that preserves
rights enjoyed as a refugee.
UNHCR’s Handbook on Procedures and Criteria for Determining Refugee Status5 pro-

vides guidance on the application of the six cessation clauses of the 1951 Conven-
tion. In 1991, the Executive Committee of the High Commissioner’s Programme
highlighted cessation, resulting in the following year in Executive Committee
Conclusion No. 69 (XLIII),6 which provides important guidance on the ceased cir-
cumstances cessation clauses in Article 1C(5) and (6). As concern among States and
UNHCR shifted tomass influx later in the 1990s, UNHCRproduced a ‘Note on the
Cessation Clauses’ in 19977 and ‘Guidelines on the Application of the Cessation
Clauses’ in 1999.8

Section IV of the paper examines briefly the problemswhichmay arisewhere ele-
mentsusually associatedwith cessationare appliedduring the refugee statusdeter-
minationprocedure. In sectionV, the authorsmake anumber of recommendations
regarding both UNHCR and State practice in the application of the cessation
clauses. In this context, the necessity to construe the cessation clauses narrowly de-
serves re-emphasis, because of the potential that genuine refugees will be exposed
to risk if protection is prematurely terminated.9 The paper ends with a conclusion
in section VI.

II. Ceased circumstances cessation

Substantial similarity exists among the ceased circumstances clauses of
the Statue, the 1951 Convention, and the OAU Refugee Convention. As set forth
inArticle 1Cof the 1951Convention, the Convention ceases to apply to a refugee if:

(5) He can no longer, because the circumstances in connexionwith which he

has been recognized as a refugee have ceased to exist, continue to refuse to

avail himself of the protection of the country of his nationality; Provided

that this paragraph shall not apply to a refugee falling under Section A(1)

of this Article who is able to invoke compelling reasons arising out of

5 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status (Geneva, 1979, re-edited
1992) (hereinafter ‘UNHCRHandbook’), paras. 111–39.

6 Executive Committee of the High Commissioner’s Programme, ConclusionNo. 69 (XLIII), 1992,
UN doc. A/AC.96/804.

7 UNHCR, ‘Note on the Cessation Clauses’, UN doc. EC/47/SC/CRP.30, 30May 1997.
8 UNHCR, ‘The Cessation Clauses: Guidelines on their Application’, April 1999 (hereinafter
‘UNHCRGuidelines on Cessation’).

9 The UNHCR Handbook, above n. 5, cautions that the cessation clauses are ‘negative in
character . . . [,] exhaustively enumerated [and] . . . should therefore be interpreted restrictively’,
para. 116.
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previous persecution for refusing to avail himself of the protection of the

country of nationality; [or]

(6) Being a personwho has no nationality he is, because the circumstances in

connexionwith which he has been recognized as a refugee have ceased to

exist, able to return to the country of his former habitual residence;

Provided that this paragraph shall not apply to a refugee falling under

Section A(1) of this Article who is able to invoke compelling reasons

arising out of previous persecution for refusing to return to the country of

his formal habitual residence.

StatesParties to the1951Conventionpossess theauthority to invokeArticle1C(5)
and (6), while UNHCR can ‘declare that its competence ceases to apply in regard to
persons falling within situations spelled out in the Statute’.10 This legal distinc-
tion, however, belies the extent of cooperation between UNHCR and States Parties
in the interpretation and implementation of the ceased circumstances provisions.
WhenStates are considering the applicationof the cessation clauses,UNHCRhas

recommended that it be ‘appropriately involved’ in the process pursuant to its su-
pervisory role in the implementation of the Convention, as evidenced in Article 35
of the 1951 Convention.11 UNHCR can assist States by ‘evaluating the impact of
changes in the country of origin or in advising on the implications of cessation of
refugee status in relation to large groups of refugees in their territory’.12 In addi-
tion, a declaration of cessationby theOffice of theHighCommissioner ‘maybeuse-
ful to States in connectionwith the applicationof the cessation clauses aswell as the
1951 Convention’.13 At the same time, however, UNHCR requires the cooperation
ofStatesParties toapply the cessationclauses.Countriesoforiginandasylumplaya
critical role in the implementation of the ceased circumstances provisions and they
mayhave specific concerns that need to be taken into accountwhenUNHCR is con-
sidering the cessation of refugee status.
Five aspectsof ceasedcircumstances cessationare examinedhere: (a) the interpre-

tation of the clauses by UNHCR and States Parties; (b) UNHCR practice between
1973 and 1999 pursuant to its Statute; (c) cessation declared by States of refuge;
(d) withdrawal of temporary protection; and (e) the impact of declarations of ces-
sation on initial refugee status determination.

A. Interpreting the ceased circumstances clauses

TheHandbookarticulatesa conceptof ‘fundamental changes in thecountry
[of origin], which can be assumed to remove the basis of the fear of persecution’.14

The status of a refugee ‘should not in principle be subject to frequent review to the

10 ‘Note on the Cessation Clauses’, above n. 7, para. 31. 11 Ibid. 12 Ibid., para. 34.
13 Executive Committee, ConclusionNo. 69, above n. 6, third preambular paragraph.
14 UNHCRHandbook, above n. 5, para. 135.
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detriment of his sense of security’.15 The Handbook also explains in greater detail
the exception to the cessation clause based on ‘compelling reasons arising out of
previous persecution’.16

UNHCR and States Parties have subsequently elaborated upon these concepts
and developed a set of standards for ascertaining whether events in a country of
origin may be sufficient to warrant the application of Article 1C(5) and (6). These
guidelines have focused on the extent and durability of developments in the coun-
try of origin as the key components of fundamental change. UNHCR and the
ExecutiveCommittee have used various terms to describe the degree of changenec-
essary to justify a declaration of general cessation, but they all intimate that such
developmentsmust be comprehensive in nature and scope. According to Executive
Committee ConclusionNo. 69 (XLIII):

Statesmust carefully assess the fundamental character of the changes in the

country of nationality or origin, including the general human rights

situation, as well as the particular cause of fear of persecution, in order to

make sure in an objective and verifiable way that the situation which justified

the granting of refugee status has ceased to exist.17

A fundamental change in circumstances has typically involved developments in
governance and human rights that result in a complete political transformation of
a country of origin.18 Evidence of such a transformation may include ‘significant
reforms altering the basic legal or social structure of the State . . . [or] democratic
elections, declarations of amnesties, repeal of oppressive laws and dismantling
of former security services’.19 In addition, the ‘annulment of judgments against
political opponents and, generally, the re-establishment of legal protections and
guarantees offering security against the reoccurrence of the discriminatory actions
which had caused the refugees to leave’may also be considered.20 Changes in these
areas must also be ‘effective’ in the sense that they ‘remove the basis of the fear of
persecution’.21 It is therefore necessary to assess these developments ‘in light of the
particular cause of fear’.22

How should the general human rights situation in a country of origin be eval-
uated? UNHCR has cited adherence to international human rights instruments
in law and practice and the ability of national and international organizations to

15 Ibid. 16 Ibid., para. 136.
17 Executive Committee, ConclusionNo. 69, above n. 6, para. (a).
18 Executive Committee of the High Commissioner’s Programme, Sub-Committee of the Whole

on International Protection, ‘Discussion Note on the Application of the “Ceased Circum-
stances” Cessation Clause in the 1951 Convention’, UN doc. EC/SCP/1992/CRP.1, para. 11,
20Dec. 1991.

19 ‘Note on the Cessation Clauses’, above n. 7, para. 20.
20 ‘DiscussionNote’, above n. 18, para. 11.
21 ‘Note on the Cessation Clauses’, above n. 7, para. 19. 22 Ibid.
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verifyandsupervise respect forhumanrightsas important factors to consider.More
specific indicators include the

right to life and liberty and to non-discrimination, independence of the

judiciary and fair and open trials which presume innocence, the upholding of

various basic rights and fundamental freedoms such as the right to freedom

of expression, association, peaceful assembly, movement and access to courts,

and the rule of law generally.23

Although observance of these rights need not be ‘exemplary’, ‘significant im-
provements’ in these areas andprogress towards the development of national insti-
tutions to protect human rights are necessary to provide a basis for concluding that
a fundamental change in circumstances has occurred.24 Standards for voluntary
repatriation and withdrawal of temporary protection envision a similar examina-
tion of the general human rights situation in the State of origin, with a focus upon
the prospects for return in safety andwith dignity.25 The relationship between ces-
sation and withdrawal of temporary protection, or other forms of subsidiary pro-
tection, is examined below in section II.D.
Large-scale successful voluntary repatriation may also provide evidence of a

fundamental change in circumstances.26 The repatriation and reintegration of
refugees canpromote the consolidationof suchdevelopments.27However, refugees
may choose to return to their country of origin well before fundamental and
durable changes have occurred. Therefore, voluntary repatriation may be consid-
ered in an evaluation of conditions in the country of origin, but it cannot be taken
as evidence that changes of a fundamental nature have occurred.
Positive developments in a country of origin must also be stable and durable.

As noted by UNHCR: ‘A situation which has changed, but which also continues
to change or shows signs of volatility is not by definition stable, and cannot be
described as durable.’28 Time is required to allow improvements to consolidate.
UNHCR has thus advocated a minimum ‘waiting period’ of twelve to eighteen
months before assessing developments in a country of origin.29 The practice of
someStates Parties is consistentwith this recommendation. For example, the Swiss
Government observes a minimum two-year ‘waiting period’,30 while Netherlands

23 Ibid., para. 23. 24 Ibid.
25 UNHCR, ‘Handbook: Voluntary Repatriation: International Protection’, chapters 2.2 and 2.4,

1996; UNHCR, ‘Progress Report on Informal Consultations on the Provision of International
Protection to All Who Need It’, UN doc. EC/47/SC/CRP.27, 1997, para. 4(n); J. Fitzpatrick,
‘Temporary Protection of Refugees: Elements of a Formalized Regime’, 94 American Journal of
International Law, 2000, pp. 279 and 300–2.

26 ‘Note on the Cessation Clauses’, above n. 7, paras. 21 and 29.
27 Ibid., para. 29. 28 Ibid., para. 21.
29 ‘DiscussionNote’, above n. 18, para. 12; ‘Note on the Cessation Clauses’, above n. 7, para. 21.
30 Comments of B. Tellenbach, Judge of the Swiss Asylum Appeal Commission, for the Lisbon

Expert Roundtable, p. 5.
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policy considers a period of three years necessary to establish the durability of a
change in circumstances in the country of origin.31

More recently, UNHCR has indicated that the length of the waiting period
can vary depending on the process of change in the country of origin. An eval-
uation within a relatively brief period may be possible when such changes ‘take
place peacefully under a constitutional, democratic processwith respect for human
rights and legal guarantees for fundamental freedoms, and where the rule of law
prevails’.32 Conversely, when developments in the country of origin occur in the
context of violence, unreconciled warring groups, ineffective governance, and the
absence of human rights guarantees, a longer waiting period will be necessary to
confirm the durability of change.33

The issue of measuring the extent and durability of change in situations of in-
ternal conflict has been examined in recent UNHCR memoranda on cessation.
According to these documents, close monitoring of the implementation of any
peace agreement is necessary, including provisions such as the restoration of land
or property rights, as well as overall economic and social stability in the coun-
try of origin. In addition, a longer waiting period may be necessary to establish
the durability of changes in circumstances in post-conflict situations.34 Seemingly
conflicting guidelines regarding the applicability of Article 1C(5) and (6) when
peace, security, and effective national protection have been restored to portions of
a country of origin have also been issued.35

The development of the preceding guidelines has involved extensive dialogue
between UNHCR and States Parties, especially through meetings of the Executive
Committee and its Subcommittee of theWhole on International Protection (SCIP).
Outside proceedings of the Executive Committee and the Subcommittee, States
Parties have reiterated the need to interpret the ceased circumstances provisions in
a cautiousmanner.

31 Ministry of Justice of theNetherlands, Directorate-General for International and Aliens Affairs,
Policy on Refugees, Annex to the letter of 6May 1999 to the Lower House of the States General,
Session 1998–9, doc. No. 19637, ‘Memorandum on the Withdrawal of Refugee Status’, section
2.2 (document submitted to the expert roundtablemeeting on cessation inMay 2001).

32 ‘Note on the Cessation Clauses’, above n. 7, para. 22.
33 Ibid. See also ‘UNHCRGuidelines on Cessation’, above n. 8, para. 28.
34 Interestingly, UNHCR has invoked the cessation clauses more rapidly in the two cases of post-

conflict settlement (Sudan, 1973, andMozambique, 1996) than in situations involving a transi-
tion to democracy. See below section II.B.

35 The 1997 ‘Note on the Cessation Clauses’, above n. 7, states that the cessation clauses may be
applicable to certain regions of a country of origin if: (1) refugees are able to avail themselves of
national protection (which involves not only peace and security, but also access to basic govern-
mental, judicial, and economic institutions); and (2) the developments in these areas constitute
a fundamental, effective, and durable change in circumstances: above n. 7 at paras. 25–6. The
UNHCR ‘Guidelines on Cessation’ issued in April 1999 suggest, however, that ‘[c]hanges in the
refugee’s country of origin affecting only part of the territory should not, in principle, lead to
cessation of refugee status’, above n. 8, at para. 29.
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The Commission of the European Communities, for example, has drafted a pro-
posed Directive harmonizing minimum standards for refugee status within the
European Union, which includes cessation provisions.36 The Commission’s ex-
planatorymemorandumto thedraftDirective suggests the following standards for
assessing a change of circumstances in the State of origin:

[A] change [must be] of such a profound and durable nature that it eliminates

the refugee’s well-founded fear of being persecuted. A profound change of

circumstances is not the same as an improvement in conditions in the

country of origin. The relevant inquiry is whether there has been a

fundamental change of substantial political or social significance that has

produced a stable power structure different from that under which the

original well-founded fear of being persecuted was produced. A complete

political change is themost obvious example of a profound change of

circumstances, although the holding of democratic elections, the declaration

of an amnesty, repeal of oppressive laws, or dismantling of former [security]

servicesmay also be evidence of such a transition.

A situation which has changed, but which also continues to show signs of

volatility, is by definition not durable. Theremust be objective and verifiable

evidence that human rights are generally respected in that country, and in

particular that the factors which gave rise to the refugee’s well-founded fear

of being persecuted are durably suppressed or eliminated. Practical

developments such as organised repatriation and the experience of returnees,

as well as the reports of independent observers should be given considerable

weight.37

Similarly, the Australian Government has recommended that the cessation of
refugee status based on ceased circumstances should only be considered when de-
velopments in the country of origin are:

� substantial, in thesense that thepowerstructureunderwhichpersecution
was deemed a real possibility no longer exists;

� effective, in the sense that they exist in fact, rather than simply promise,
and reflect a genuine ability andwillingness on thepart of thehome coun-
try’s authorities to protect the refugee; and

� durable, rather than transitory shifts which last only a few weeks or
months.38

36 Commission of the European Communities, ‘Proposal for a Council Directive on Minimum
Standards for the Qualification and Status of Third Country Nationals and Stateless Persons as
Refugees or as Persons who Otherwise Need International Protection’, COM (2001) 510 final,
12 Sept. 2001 (hereinafter ‘Draft Directive onMinimum Standards for Qualification and Status
as Refugees’), Art. 13.

37 Ibid., explanatorymemorandum, Art. 13(1)(e).
38 Refugee and Humanitarian Division, Department of Immigration and Multicultural Affairs,

Australia, ‘The Cessation Clauses (Article 1C): An Australian Perspective’, Oct. 2001, p. 16.
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According to Netherlands government policy, indicators of ‘fundamental
change’ include:

successful changes to the constitution, the conduct of democratic elections,

the establishment of a democratic administration or amulti-party system,

successful large-scale repatriation, the introduction and application of

amnesty schemes, a general improvement in the human rights situation or

the implementation of other social developmentsmarking the end of

systematic repressive government action. . . .39

The consistency between UNHCR guidelines and the official positions of States
Parties suggests that there exists substantial agreementon the interpretationof the
‘ceased circumstances’ cessation clauses. Perhaps most importantly, States Parties
and UNHCR appear to share the view that Article 1C(5) and (6) should be applied
carefully and only when comprehensive and lasting changes have occurred in the
country of origin. Processes for applying the ceased circumstances clauses are not
well developed, however, and are examined below.

B. UNHCR practice under its Statute, 1973–1999

Consideration of the ceased circumstances provisionswithinUNHCRhas
arisen through several different procedures. Changes of a potentially fundamental
anddurablenature ina countryoforiginhave frequently ledUNHCRtoexplore the
possibility of applying the cessation clauses to refugee populations under its man-
date. Occasionally, UNHCR has also taken a proactive approach, surveying condi-
tions in countries of origin worldwide to determine whether the cessation clauses
should be applied to refugee populations under its mandate. Finally, favourable
developments in a country of origin have often led asylum countries to consult
UNHCR regarding the applicability of the ceased circumstances provisions.
In some cases, positive changes in a country of origin have enabled UNHCR to

promote the voluntary repatriation of refugees and terminate its assistance pro-
grams. UNHCR has then considered invoking Article 1C(5) and (6) to facilitate
its withdrawal and resolve the status of a residual caseload. For example, in July
1988, UNHCR explored issuing a declaration of general cessation for Ethiopian
refugees after Ethiopia and Somalia reached a settlement in April of that year end-
ing the conflict over the Ogaden.40 Similarly, the end of the civil war in Chad and
the consolidation of President Habré’s government enabled UNHCR to examine
thepossibility of applying the ceased circumstancesprovisions toChadian refugees

39 ‘Memorandum on theWithdrawal of Refugee Status’, above n. 31, section 2.2.
40 UNHCRSomalia, toUNHCRHeadquartersGeneva,3Aug.1988;1986–91Protection;Fonds17,

Protection; Archives of theUnitedNationsHighCommissioner for Refugees (hereinafter Fonds
UNHCR 17).



500 Cessation (Article 1C)

in1990.41Theadministrationof thecessationclauses toAlbanianrefugeeswascon-
sidered in 1994 after improvements in the human rights situation and progress to-
wards democratic reform.42

On several occasions, UNHCR has also conducted a comprehensive review of
refugee caseloads under its mandate to identify situations in which the cessation
clauses might be applicable based on changed circumstances. A 1994 internal re-
view, for example, concluded thatArticle1C(5) and (6) couldbe invokedwith regard
to refugees fromSouthAfrica, Slovakia, Albania, Bulgaria, andRomania.43 Further
deliberations over the course of1995 led to thedecision todeclare general cessation
for SouthAfrican, aswell asNamibian, refugees and todeferfinal judgments on the
other cases.44

UNHCR has frequently advised the governments of asylum countries about the
applicability of Article 1C(5) and (6) to specific refugee populations. In some cases,
it has taken the initiative to provide asylum States with an assessment of whether
changes in a country of origin warrant the use of the ceased circumstances pro-
visions. In June 1996, for example, UNHCR contributed to deliberations within
the Panamanian Government regarding the application of the cessation clauses to
Haitian refugees.45

In addition, UNHCR has regularly responded to inquiries from the govern-
ments of asylum countries. Often, such inquiries have been received shortly after
the occurrence of major developments in a country of origin. In January 1983,
three months after the establishment of a democratic government in Bolivia, the
PeruvianGovernment askedUNHCR to apply the ceased circumstances provisions
to Bolivian refugees.46 UNHCR received a similar inquiry from the Government of
South Africa in November 1999 about the status of Nigerian refugees, six months
after the transition to civilian rule in Nigeria.47

41 UNHCR staff, interview by R. Bonoan, Geneva, Switzerland, 21Nov. 2000.
42 HCR/USA/1126, 3 Oct. 1994; UNHCR Department of International Protection (DIP) staff per-

sonal files.
43 UNHCR Division of International Protection, ‘Application of Cessation Clause, Article 1C(5)

of 1951 Convention and para. 6(A) of the Statute’, memo, 2 Dec. 1994, UNHCR DIP staff per-
sonalfiles.Divisionof InternationalProtection toDirectorsofBureaux,RegionalLegalAdvisors,
20 Feb. 1995; 91/95 Cessation Clauses, Americas; Sub-fonds 2, Americas Bureau; Fonds 19, Re-
gional Bureaux; Archives of the United Nations High Commissioner for Refugees (hereinafter
Fonds UNHCR 19). UNHCR Division of International Protection, ‘Survey of the Application of
Cessation Clauses’, memo, 16Aug. 1995, UNHCRDIP staff personal files.

44 UNHCRDivision of International Protection, to All Directors of Operations, ‘Cessation Clause’,
memo, 22 Nov. 1996, UNHCR DIP staff personal files. ‘Survey of the Application of Cessation
Clause . . .’, above n. 43.

45 UNHCR Regional Bureau for the Americas and Caribbean (RBAC), to UNHCR Regional Office
Costa Rica, 6 June 1996, UNHCRRBAC staff personal files.

46 UNHCRAmericas Bureau, toDivision of International Protection, 6 Jan. 1983; 1986–91 Protec-
tion; Fonds UNHCR 17.

47 UNHCRBranchOfficeSouthAfrica, Pretoria, toDepartmentof InternationalProtection, ‘Appli-
cation of Cessation Clause to Nigerian Refugees in South Africa’, memo, 25Nov. 1999, UNHCR
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Finally, UNHCR has evaluated the significance of developments in refugee-
sending countries in the context of the status determination procedures of asylum
countries. In response to requests from governments and asylum seekers, UNHCR
has provided its assessment of improvements in a country of origin and their im-
plications, if any, for claims of refugee status. For instance, in recent years, UNHCR
has advised US government agencies and asylum seekers in this manner in status
determinationproceedings for asylumseekers fromtheDemocraticRepublic of the
Congo, Haiti, and Guatemala, among others.48

Despite receiving regular consideration within the organization, the ceased cir-
cumstances provisions have only been applied by UNHCR to refugee populations
under its mandate on twenty-one occasions during the period from 1973 to 1999
(see Table 8.1 overleaf). According to UNHCR, the cessation clauses have not been
used extensively for two reasons.49 First, the availability of alternative solutions,
suchasvoluntary repatriation,hasusuallyobviated theneed to invoke the cessation
clauses. Secondly, it has often been difficult to determine whether developments
in a country of origin warranted the application of the cessation clauses. Rather,
UNHCR has issued declarations of cessation mainly to ‘provide a legal framework
for the discontinuation of UNHCR’s protection andmaterial assistance to refugees
and to promotewith States of asylum concerned the provision of an alternative res-
idence status to the former refugees’.50

The cases in which UNHCR has ultimately invoked Article 1C(5) and (6) on a
group basis can be organized according to the kind of change that has occurred in
the country of origin. Three basic types of change in circumstances can be identi-
fied: (i) accession to independent statehood; (ii) achievement of a successful transi-
tion to democracy; and (iii) resolution of a civil conflict.
In seven cases, the application of Article 1C(5) and (6) was related to the achieve-

ment of independence by the country of origin (Mozambique, Guinea-Bissau, São
Tomé and Prı́ncipe, Cape Verde, Angola, Zimbabwe, and Namibia). Such indepen-
dence cases account for sixof the ten instances inwhichUNHCRinvoked the ceased
circumstances provisions prior to 1991 (the exception beingNamibia in 1995).
In twelve cases, UNHCR has invoked the ceased circumstances provisions based

upon a change in the regime (typically involving a transition to democracy) in the
country of origin. These cases, which occurred over the period 1980–99, were often
associated with the end of the ColdWar. The application of the cessation clauses to
refugees fromChile (1994),Romania (1997), andEthiopia (1999) is examinedbelow
in greater detail. In these cases, invoking the ceased circumstances provisions has

DIP staff personal files. See also, Department of International Protection, toUNHCRBranchOf-
fice South Africa, Pretoria, 20 Dec. 1999; AF05 PRL3/3.1/3.2/3.3; Sub-fonds 1, Africa Bureau;
Fonds UNHCR 19.

48 UNHCR staff, interview by R. Bonoan,Washington, DC, 9 Jan. 2001.
49 ‘DiscussionNote’, above n. 18, paras. 3 and 11.
50 ‘Note on the Cessation Clauses’, above n. 7, para. 31.
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Table 8.1 ‘Ceased circumstances’ cessation cases

Nature of fundamental
Country of origin Date of IOM/FOM∗ IOMNo. change

Sudan 12 July 1973 26/73 Settlement of civil conflict
Mozambique 14November 1975 36/75 Independence
Guinea-Bissau 1December 1975 38/75 Independence
São Tomé and 16August 1976 7/76 Independence
Prı́ncipe

Cape Verde 16August 1976 21/76 Independence
Angola 15 June 1979 22/79 Independence
Equatorial Guinea 16 July 1980 44/80 Regime change/

democratization
Zimbabwe 14 January 1981 4/81 Independence
Argentina 13November 1984 84/84 Regime change/

democratization
Uruguay 7November 1985 55/85 Regime change/

democratization
Poland 15November 1991 83/91 Regime change/

democratization
Czechoslovakia 15November 1991 83/91 Regime change/

democratization
Hungary 15November 1991 83/91 Regime change/

democratization
Chile 28March 1994 31/94 Regime change/

democratization
Namibia 18April 1995 29/95 Independence
South Africa 18April 1995 29/95 Regime change/

democratization
Mozambique 31December 1996 88/96 Settlement of civil conflict
Malawi 31December 1996 88/96 Regime change/

democratization
Bulgaria 1October 1997 71/97 Regime change/

democratization
Romania 1October 1997 71/97 Regime change/

democratization
Ethiopia 23 September 1999 91/99 Regime change/

democratization

∗ Internal OfficeMemorandum/Field OfficeMemorandum
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involved a three-stage process of: (i) consulting with the country of origin and/or
asylum countries; (ii) conducting a comprehensive evaluation of conditions in the
country of origin; and (iii) issuing a memorandum declaring the application of
Article 1C(5) and (6) to refugees from the country of origin in question.
InChile, a1988plebiscite andnational elections in1989 culminated in the trans-

fer of power from the military regime led by General Augusto Pinochet to the
elected government of President PatricioAylwin inMarch1990. This eventmarked
the return of democracy to Chile after seventeen years ofmilitary rule. Shortly after
theAylwinadministration tookoffice,UNHCRbegan to receive inquiries fromgov-
ernments of asylum countries regarding the application of the cessation clause to
Chilean refugees. Responding to such inquiries in November 1990 and October
1991, UNHCR argued that it was premature to invoke Article 1C(5) and (6) because
the transition to democracywas still underway andmore timewas needed to deter-
mine the durability of the change in circumstances in Chile.51

By 1992, however, sufficient time had elapsed for these changes to consolidate
and for UNHCR to initiate consideration of the application of the ceased circum-
stances provisions to Chilean refugees. In March 1992, consultations were held
with the Chilean Government and local advocacy groups regarding a declaration
of general cessation.52 Chilean policymakers and human rights activists both ex-
pressed support for such a declaration. UNHCR also modified its position on the
application of the ceased circumstances provisions by asylum countries, advising
the French Government in July 1992 that it would not object to the application of
the cessation clause to Chilean refugees.53

Deliberations within UNHCR regarding a declaration of general cessation con-
tinued throughout 1993. During this period, UNHCR sought to ascertain the sig-
nificance and durability of developments in Chile and to address, in cooperation
with theChileanGovernment, theproblemof refugeeswithpending legalproceed-
ingsbeforemilitary or civilian tribunals.54 The latter issuehademergedas theprin-
cipal obstacle to a declaration of general cessation for Chilean refugees.55 Attempts
to resolve the issue by developing a comprehensive list of refugees who faced such

51 Regional Bureau for Latin America and the Caribbean and Division of International Protec-
tion to Branch Offices Argentina, Chile, and Venezuela, 2 Nov. 1990; 91/95 Cessation Clauses,
Americas; Sub-fonds 2, Americas Bureau; Fonds UNHCR 19. UNHCRChile to UNHCRGeneva,
UNHCRCanada,CHL/HCR/0306, CHL/CAN/HCR/0248,22Oct.1991;91/95CessationClauses,
Americas; Sub-fonds 2, Americas Bureau; Fonds UNHCR 19.

52 UNHCR Santiago de Chile, to Regional Bureau for Latin America and the Caribbean and Divi-
sion of International Protection, 24 June 1992; 91/95 Cessation Clauses, Americas; Sub-fonds 2
Americas; Fonds UNHCR 19.

53 UNHCR Regional Bureau for Latin America and Caribbean/Division of International Protec-
tion, toHRC/France,HRC/Chile, andHRC/Argentina, 8 July 1992; 560.CHL; Series 3, Classified
Subject Files; Fonds 11, Records of the Central Registry; Archives of the United Nations High
Commissioner for Refugees.

54 UNHCR Santiago de Chile, above n. 52.
55 UNHCR staff, interview by R. Bonoan, Geneva, Switzerland, 30Nov. 2000.
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proceedings, however, were unsuccessful.56 UNHCR therefore decided to proceed
with a declaration of general cessation, including a specific provision for Chilean
refugees facing the possibility of detention or prosecutionupon their return.57 The
general issue of exceptions to cessation is discussed in further detail below in sec-
tion II.C.3.
Specifichumanrights concernsalsoplayedan important role in thecaseofRoma-

nia. The collapse of the Ceausescu regime in 1989was followed by several years of
political instability andmixed progress on human rights issues. Although signifi-
cant improvements occurred in some areas, discriminatorymeasures and practices
from the Ceausescu era persisted. These included deficiencies in the protection of
the rights of minority groups (particularly the Roma and Hungarian minorities),
homosexuals, and detainees.58

In May 1995, however, the French Government notified UNHCR of its inten-
tion to apply the ceased circumstances provisions to Romanian refugees.59 France
had continued to receive large numbers of asylum seekers from Romania since
1989. According to the French authorities, many of the applicants’ claims were
manifestly unfounded and primarily of an economic nature and the influx had
begun tounderminepublic support for the institutionof asylum.60 Frenchofficials
may have therefore viewed a declaration of general cessation as an important
political signal as well as a potentially effective method of deterring additional
flows of refugees from Romania.61 The problems posed by the importation of
‘cessation’ concepts into initial refugeestatusdeterminationareexaminedbelowin
section IV.
The French Government assured UNHCR that those recognized as refugees

would neither lose their status automatically nor be forcibly returned to Romania,
and that new asylum seekers would continue to have their claims evaluated on an

56 LiaisonOfficeChile toRegionalBureau for theAmericas andCaribbean,14 Jan.1994;91/95Ces-
sation Clauses, Americas; Sub-fonds 2, Americas Bureau; Fonds UNHCR 19.

57 The exemption stated:

Special attention should be given to the cases of refugees who have reason to believe
theymay still be the subject of arrest warrants or convictions in absentia for acts related
to the situationwhich led to recognition of refugee status. Such cases should be referred
toHeadquarters in order to examine themerits of the case and advise the country of
asylum accordingly.

UNHCR, ‘Applicability of the Cessation Clauses to Refugees fromChile’, 28March 1994.
58 HCR/USA/0510, 25May 1994, UNHCRDIP staff personal files.
59 UNHCR Regional Bureau for Europe, ‘France’s Intention to Declare General Cessation in Re-

spect of Romanian Refugees’, Note for the File, 7 June 1995, UNHCRDIP staff personal files.
60 Ibid.
61 According to oneUNHCRstaffmember, the number ofRomanian asylumseekers decreased sig-

nificantly following thedeclarationofgeneral cessationby theFrenchGovernment.Thisdecline
was probably the result of numerous factors, the most significant likely being the gradual im-
provement of conditions in Romania, although the application of the cessation clausemay have
contributed to the decline by deterring additional flows of asylum seekers fromRomania.
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individualbasis.62UNHCRexpressednoobjection to the cessationof status forpre-
1989 Romanian refugees on an individual basis, but maintained its position that
concerns about the rights of minorities and other vulnerable groups precluded a
declaration of general cessation.63 UNHCR also indicated, however, that it would
continue to monitor the situation in Romania and consider the application of the
ceased circumstances clauses if progress weremade in these areas.64

In June 1995, France proceeded to apply the cessation clauses to Romanian
refugees. UNHCR publicly expressed satisfaction with its consultations with the
French Government and with the safeguards that had been adopted by the French
authorities to protect the rights of refugees and asylum seekers.65 UNHCR also re-
iterated itswillingness to consider the application of the ceased circumstances pro-
visions if the situation in Romania improved.66

By 1997, a number of positive developments had occurred inRomania. These in-
cluded a second round of national elections in November 1996 that had generally
been recognized as free and fair, as well as efforts by the new Romanian Govern-
ment to strengthen guarantees for the rights of minorities. In July 1997, a com-
prehensive review of circumstances in Romania by UNHCR found that the ceased
circumstances provisions could be applied to Romanian refugees.67 The resulting
declaration of cessation issued by UNHCR in October 1997 included a special pro-
vision for refugees who had lost their personal documentation.68

In the case of Ethiopia, the application of the ceased circumstances provisions
was complicated by theneed to address the concerns of the country of origin and an
important asylum country. Themilitary regime of Lt.Col. Mengistu HaileMariam
had collapsed in 1991 after seventeen years in power. From 1993 to 1998, UNHCR
conducted a voluntary repatriation programme for Ethiopian refugees who had
fledpersecutionby theMengistu regime.As the voluntary repatriationprogramme
drew to a close, UNHCR began to consider the application of the cessation clauses
to the remaining caseload of Ethiopian refugees. Such a recommendation was first
made in 1998, and was subsequently endorsed at a Standing Committee meeting
in February 1999.69

62 UNHCR staff, interview by R. Bonoan, Geneva, Switzerland, 14Nov. 2000.
63 ‘France’s Intention to Declare General Cessation’, above n. 59.
64 Ibid.
65 UNHCRBranch Office for France, ‘Press Statement by UNHCR on the Invocation by the French

Authorities of the Cessation Clause in Respect of the Romanian Asylum-seekers’, 21 June 1995,
UNHCRDIP staff personal files.

66 Ibid.
67 UNHCR Liaison Office for Romania, ‘Application of General Cessation to Romanian Refugees’,

Discussion Paper, June 1997, UNHCRDIP staff personal files.
68 UNHCR, ‘Applicability of theCessationClauses toRefugees fromBulgaria andRomania’,1Oct.

1997.
69 UNHCRBranchOffice Sudan, to UNHCRRegional Office East andHorn of Africa and the Great

Lakes, et al., ‘Application of the Cessation Clause Pre-91 Ethiopian Refugees’, memo, undated,
UNHCRDIP staff personal files.
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A comprehensive review of developments in Ethiopia since 1991 concluded that
the invocation of Article 1C(5) and (6) was justified,70 although continued politi-
cal instability and human rights abuses, followed by the outbreak of war between
Ethiopia and Eritrea in May 1998, raised the possibility that Ethiopians who had
sought international protection after 1991 could possess valid claims for refugee
status.71Toavoid jeopardizingtheclaimsor statusof these refugees,UNHCRthere-
fore limited the application of the cessation clauses to those who had fled persecu-
tion by theMengistu regime (or pre-1991 refugees).72

The governments of Ethiopia and Sudan both sought, however, to postpone the
application of the cessation clauses to pre-1991Ethiopian refugees. The Ethiopian
Government expressed concerns about the reintegration of large numbers of re-
turnees, given the internal population displacement and destruction wrought by
the war with Eritrea.73 The reluctance of the Sudanese Government reflected fears
about the loss of international financial assistance, as well as the large remaining
caseload of Ethiopian refugees in Sudan to whom the cessation clauses did not
apply.74

While continuing to insist that the application of the cessation clauses proceed
as planned, UNHCR sought to address the issues raised by both governments. It
agreed to assist the SudaneseGovernmentwith the conduct of refugee status deter-
mination procedures for the entire caseload of pre-1991 Ethiopian refugees.75 In
response to the concerns of the Ethiopian Government about the absorption of re-
turnees,UNHCRconsented tophasing the implementationof the cessation clauses
and the repatriation of refugees from Sudan.76

The third and final category of circumstances in which UNHCR has invoked
Article 1C(5) and (6) involves the settlement of a civil conflict. There have only been
two such cases to date: Sudan (1973) and Mozambique (1996). These cases merit
further consideration because they represent themost likely situation inwhich the
application of the ceased circumstances provisionswill be considered in the future.
In March 1972, a peace agreement was reached between the Government of

Sudan and the South Sudan Liberation Movement ending the civil war in Sudan.
The conflict had generated some 180,000 refugees (in Uganda, Zaire, the Central
African Republic, and Ethiopia) as well as 500,000 internally displaced persons.77

70 UNHCR staff, personal communication with R. Bonoan, 10Nov. 2000.
71 UNHCR staff, interviews by R. Bonoan, Geneva, Switzerland, 15 and 24 Nov. 2000, and 1 Dec.

2000.
72 According to one UNHCR staff member, this precaution has proven ineffective in the case of

Sudan, which has proceeded to deny automatically the claims of asylum seekers fromEthiopia.
73 UNHCR staff, interview by R. Bonoan, Geneva, Switzerland, 24Nov. 2000.
74 UNHCR staff, interviews by R. Bonoan, Geneva, Switzerland, 24Nov. 2000 and 1Dec. 2000.
75 UNHCR staff, interview by R. Bonoan, Geneva, Switzerland, 1Dec. 2000.
76 Ibid.
77 UNHCR, ‘The Southern Sudan: The Ceasefire and After’, Aug. 1973; 7/2/3/SSO Reports from

Various Sources – Southern SudanOperation – Reports on the Situation in the SouthernRegion;
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UNHCRwas formally assigned responsibility for the voluntary repatriation, relief,
andresettlementof refugees fromJuly1972 to June1973.78 Thereconstructionand
developmentphase of theUnitedNations emergency relief programmewas then to
begin in July 1973 under the leadership of the United Nations Development Pro-
gramme (UNDP).79

By July 1973, the voluntary repatriation of Sudanese refugees from the Central
African Republic and Ethiopia had been completed. Furthermore, UNHCR ex-
pected to finish repatriating Sudanese refugees fromZaire andUganda by October
of that year.UNHCRthereforeproceeded to issue adeclarationofgeneral cessation,
arguing that the circumstances upon which the group recognition of Sudanese
refugees had been based no longer existed.80 Refugees who wished to maintain
their statuswould thereforebe required todemonstrate that the endof the civilwar
andnational reconciliation inSudanhadnot affected thebasis of their fear ofperse-
cution or that they could not be expected to return to Sudan because of the severity
of the persecution that they had suffered. Given the ‘reality of national reconcilia-
tion’ in Sudan, however,UNHCRcalled for a restrictive approach to the granting of
such exemptions.
TheSudaneseGovernmentnevertheless requested thatUNHCRextend its role as

coordinator of the UN emergency relief programme for southern Sudan until the
end of 1973.81 The request raised concerns within UNHCR that any delay would
complicate the transition from the relief to the development phase of the UN pro-
gramme and mire the organization in development activities outside its compe-
tence and mandate.82 The High Commissioner therefore limited the extension of
UNHCR involvement to October 1973, when the voluntary repatriation operation
was scheduled for completion, and called for the launch of the development phase
on 1 July 1973 as originally planned.83

In December 1996, UNHCR issued its second declaration of general cessation
for Mozambican refugees. In 1992, the Government of Mozambique and the
Mozambique National ResistanceMovement (Renamo) had signed a peace accord,
bringing anend to a long-running civilwar. InOctober1994, successfulmultiparty
elections were then held. Finally, the voluntary repatriation and reintegration of
1.7millionMozambican refugeeswas completed in June1996. UNHCRcited these

Series 1, Classified Subject Files; Fonds 11, Records of the Central Registry; Archives of the
United Nations High Commissioner for Refugees (hereinafter Series 1, Fonds UNHCR 11).

78 Ibid. 79 Ibid.
80 UNHCR, ‘Protection and Assistance for Sudanese Refugees’, 12 July 1973.
81 UNHCR, ‘Note to the File’, 23 June 1973; 1/9/1/SSO Relations with Governments – Southern

Sudan Operations – Relations with Sudanese Government on the Southern Region; Series 1,
Fonds UNHCR 11.

82 Ibid.
83 UN High Commissioner for Refugees, to Vice-President of the Democratic Republic of Sudan,

10 July 1973; 1/9/1/SSO Relations with Governments – Southern Sudan Operations – Relations
with Sudanese Government on the Southern Region; Series 1, Fonds UNHCR 11.



508 Cessation (Article 1C)

developmentsas evidenceof a ‘fundamental’ and ‘durable’ change incircumstances
inMozambiquewarranting the application of the ceased circumstances provisions
to refugees fromMozambique.84

The application of the cessation clauses had already been envisioned, however,
before the October 1994 elections. In June 1994, the High Commissioner had an-
nounced at an informal Executive Committee meeting that UNHCR would ter-
minate its repatriation and reintegration operation by the middle of 1996.85 In
September 1994, UNHCR had stated its expectation that

[g]iven a successfully run election, the establishment of a newGovernment as

well as a stable and secure environment,Mozambican refugees who still wish

to live outside their country [would], after a suitable period, have to

regularize their status with the relevant authorities and [would] no longer be

regarded as persons of concern to UNHCR.86

The successful October 1994 elections led UNHCR to suggest in March 1995
that the cessation clauses would be invoked in the near future, although an
August1995analysis recommended thatUNHCRwait aminimumofanadditional
twelve months before proceeding with a declaration of general cessation.87 The
study cited the extensive presence of landmines, inadequate food supplies, and the
limited availability of land for cultivation as important constraints on the security
of returnees that required additional monitoring.88 The application of the ceased
circumstances provisions toMozambican refugeeswas thus deferred until Novem-
ber 1996, when the decision was reached to proceed with a declaration of general
cessation.
The cases examined in the preceding paragraphs have involved the formal ap-

plication of Article 1C(5) and (6) to an entire group of refugees by UNHCR. With
regard to other refugee populations,UNHCRhas demurred from issuing adeclara-
tionof general cessationdespite improvements in their countries of origin. In some
cases, UNHCR has found that such developments simply fail to meet the standard
of a fundamental and durable change in circumstances. For example, in August
1997, UNHCR advised the US Government that the application of the cessation
clauses generally to all Haitian refugees was premature because of continued con-
cerns about the human rights situation in Haiti.89 Similarly, in November 1998,

84 UNHCR, ‘Applicability of the Cessation Clauses to Refugees from the Republics of Malawi and
Mozambique’, 31Dec. 1996, para. 2.

85 UNHCR, ‘Mozambique: Repatriation andReintegration ofMozambicanRefugees, Progress Re-
port and 1995 Reintegration Strategy, Addendum: UNHCR Reintegration Strategy for 1995’,
Sept. 1994, para. 20.

86 Ibid., para. 43.
87 ‘Survey of the Application of Cessation Clauses . . .’, above n. 43.
88 Ibid.
89 UNHCR Regional Office for the Americas and the Caribbean (RBAC), to Resource Information

Center, US Immigration and Naturalization Service, ‘Current Country Conditions in Haiti’,
letter, 14Aug. 1997, UNHCRRBAC staff personal files.
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UNHCR counselled the Netherlands Government against the application of the
ceased circumstances provisions to Bosnian refugees because of the absence of fun-
damental and durable change in Bosnia andHerzegovina.90

Occasionally,UNHCRhas supported theapplicationofArticle1C(5) and (6) onan
individual rather than a group basis. UNHCR employed this approach in 1992 for
Albanian refugees under its care in the Federal Republic of Yugoslavia.91 In 1996,
UNHCR advised the Government of Panama that Article 1C(5) and (6) could be in-
voked on an individual basis with regard to Haitian refugees.92 Similarly, in re-
sponse to a 1997 inquiry from the Swedish Government, UNHCR suggested that
the cessation clauses could be applied individually to Vietnamese refugees.93

UNHCR has also endorsed the use of Article 1C(5) and (6) on a group basis by
asylum countries rather than invoke the ceased circumstances provisions them-
selves, especially when a declaration of general cessation by UNHCR could affect
the claimsof asylumseekerswaiting tohave their statusdetermined.The cases ofEl
SalvadorandNicaragua illustrate this approach.ConsiderationwithinUNHCRofa
declaration of general cessation for El Salvadorean andNicaraguan refugees began
in 1995, following the successful conclusion of the International Conference on
Central American Refugees (CIREFCA) in June 1994.94 A review of conditions in El
Salvador andNicaragua and subsequent consultations inside and outside UNHCR
identified several factors thatmilitated against a declaration of general cessation at
that time.95 These included fragile economic conditions in both countries as well
as continued concerns about the human rights situation in El Salvador. Moreover,
the status determination process for El Salvadorean and Nicaraguan asylum seek-
ers in the United States had been delayed by litigation to ensure that the claims of
El Salvadorean refugees were fairly adjudicated and by legislative efforts to protect
Central American refugees.96 A declaration of general cessation by UNHCR could
unduly influence these proceedings.97

UNHCR therefore elected not to apply the ceased circumstances provisions
to refugees from El Salvador and Nicaragua. In May 2000, however, not least
because of changed circumstances, UNHCR did provide technical assistance to
the Panamanian Government regarding the application of Article 1C(5) and (6)
to El Salvadorean and Nicaraguan refugees. This included the submission of a

90 UNHCR staff, interview by R. Bonoan, Geneva, Switzerland, 30Nov. 2000.
91 HCR/HRV/0731, HCR/YUG/1578, 2Dec. 1992, UNHCRDIP staff personal files.
92 UNHCRRegional Bureau for the Americas and Caribbean, above n. 45.
93 UNHCR memo, ‘Information on the Application of Cessation Clauses – Reply’, 3March 1997,

UNHCRDIP staff personal files.
94 The CIREFCA process was a comprehensive, regional programme for the repatriation and rein-

tegration of refugees and the removal of the root causes of displacement.
95 UNHCR staff, interviews by R. Bonoan, Geneva, Switzerland, 22, 27, and 30Nov. 2000.
96 UNHCRstaff, interviews byR. Bonoan,Geneva, Switzerland,23Nov.2000 andWashingtonDC,

USA, 9 Jan. 2001.
97 Ibid.
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comprehensive evaluation of developments inEl Salvador andNicaragua that drew
onpreviousUNHCRassessments.98 This study found that conditions inboth coun-
tries now satisfied the standard of fundamental and durable change necessary for
Panama toproceedwithadeclarationof cessation for refugees fromElSalvador and
Nicaragua.99

Finally, the issue of cessation has arisen when improving conditions in refugee-
sending countries have led asylum countries to pursue efforts to return refugees
to their country of origin. Such developments have not been sufficient to warrant
a declaration of general cessation by UNHCR. UNHCR has sought, however, to
identify those in continuedneed of international protection,while acknowledging
that certain groupsmay no longer require refugee status. In the case of Bosnia and
Herzegovina, people who remain in need of international protection include per-
sons of mixed ethnicity or in mixed marriages, deserters and draft-evaders of the
Bosnian Serb army, andmembers of the Roma communities. Conversely, individu-
als whomay no longer require international protection and for whom return may
be feasible include those who originally resided in areas in which they constituted
amajority and,more recently, those from specificminority areas.100

In the case of Afghanistan, the collapse of the Soviet-backed Najibullah regime
in 1992 and the gradual establishment of Taliban control over most of the coun-
try by the mid-1990s suggested that certain groups of Afghan refugees might
no longer require international protection (these included individuals who had
fled persecution by the Najibullah government or those of Pashtun ethnicity,
the majority of whom had fled to Pakistan).101 The absence of effective national
protection,102 an ongoing civil war, extensive human rights problems, and eco-
nomic collapse, however, precluded a declaration of general cessation by UNHCR.
Nevertheless, the Iranian Government proceeded with efforts to return Afghan
asylum seekers residing within its territory, prompting UNHCR to conclude a
voluntary repatriation agreement with Iran in February 2000. The agreement es-
tablished a screening procedure to identify those Afghans who required inter-
national protection as well as those who did not require refugee status.103 The

98 UNHCRRegional OfficeMexico, Central America, Belize, and Cuba, ‘UNHCR’s Assessment of
the Change of Circumstances in Nicaragua and El Salvador’, 5May 2000, UNHCR RBAC staff
personal files.

99 Ibid.
100 UNHCR, ‘Update ofUNHCR’s Position onCategories of Persons fromBosnia andHerzegovina

inNeedof International Protection’, Aug.2000, p.2,UNHCRSouthEasternEuropeOperation
staff personal files. The report states that ‘[d]ue to the overall improved situation in [Bosnia and
Herzegovina], it can no longer be upheld that belonging to a numerical minority group upon
return per se renders a person in need of international protection’.

101 UNHCR staff, interview by R. Bonoan, Geneva, Switzerland, 20Nov. 2000.
102 TheTalibanwas not recognized by the international community as the legitimate government

of Afghanistan.
103 ‘Joint Programme for theVoluntaryRepatriationofAfghanRefugeesBetween theGovernment

of the Islamic Republic of Iran and the United Nations High Commissioner for Refugees’,
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subsequent overthrow of the Taliban in 2001 and uncertainty surrounding the fu-
ture governance of Afghanistan illustrate both the difficulty and importance of
correctly ascertaining the extent and durability of changes in circumstances in a
country of origin, particularly when a protracted, complex refugee situation is
involved.
UNHCR has encountered a similar situation involving Cambodian refugees in

Thailand. In 1999, the Government of Thailand approached UNHCR about re-
solving the status of a small group of Cambodian refugees who had remained in
Bangkok after the completion of a UNHCR voluntary repatriation programme.104

This group consisted of political leaders, activists, students, and military person-
nel who had fled the outbreak of violence in July 1997 between the supporters of
the two Cambodian prime ministers, Prince Ranariddh and Hun Sen.105 Monitor-
ing of returnees in Cambodia indicated that those who had voluntarily repatriated
had been able to reintegrate successfully.106 While extensive consultations with
the local Center for Human Rights and other organizations suggested that most
of these individuals were no longer in need of international protection and could
return in safety to Cambodia, other refugee advocates in the region contested this
evaluation.107

Since these refugees hadbeen individually recognizedbyUNHCR, standardpro-
cedure called for an overall assessment of the human rights situation in Cambodia,
as stipulated in Executive Committee Conclusion No. 69, and a formal declara-
tion of cessation. Such an assessment was unlikely to conclude, however, that a
fundamental and durable change in circumstances had occurred in Cambodia.
At the same time, UNHCR possessed extensive information indicating that the
refugees belonging to this residual caseloadmight no longer require international
protection.108

Rather than formally invoke the cessation clauses, UNHCR launched a ‘status
review’ exercise for this group of Cambodian refugees in March 1999.109 Individ-
uals who wished to maintain their refugee status were required to register with
UNHCR, and those who failed to do so would no longer be considered under

Tehran, Feb. 2000, UNHCR Bureau of Central Asia, South-West Asia, North Africa, and the
Middle East (CASWANAME) staff personal files.

104 UNHCR staff, interview by R. Bonoan, Geneva, Switzerland, 1Dec. 2000.
105 Ibid. See also, UNHCR Regional Office Thailand, ‘Cambodia Urban Caseload Update’, 19Oct.

1998, UNHCREvaluation and Policy Analysis Unit (EPAU) staff personal files.
106 UNHCR staff, interview by R. Bonoan, Geneva, Switzerland, 1Dec. 2000.
107 UNHCR staff, interviews by R. Bonoan, Geneva, Switzerland, 15 and 23Nov. 2000, and 1Dec.

2000. See also, UNHCRRegional Office Thailand, ‘Mission Report, PhnomPenh, 7–9 Septem-
ber 1999’, 12 Sept. 1999, UNHCREPAU staff personal files.

108 UNHCR staff, interview by R. Bonoan, Geneva, Switzerland, 1Dec. 2000.
109 UNHCR staff, interviews by R. Bonoan, Geneva, Switzerland, 15 and 23Nov. 2000, and 1Dec.

2000. See also, Department of International Protection, ‘Note on the Application of the Ces-
sation Clause 1C(5) Concerning the Residual Cambodian Caseload in Thailand’, 1 July 1999,
UNHCREPAU staff personal files.
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UNHCRprotection.110 Refugeeswhowished to return to Cambodia could do so on
their own or request UNHCR assistance.111 Some 150 applications were received
from refugees seeking to maintain their status.112 Drawing again on its exten-
sive contacts with human rights organizations working in Cambodia, UNHCR
screened these applications and identified some thirty to forty individualswho still
required internationalprotection.113 Individualswhowere screenedoutweregiven
the opportunity to appeal the results of the process.114

In September 1999, further consultations with human rights organizations in
Cambodia revealed that thepolitical situationhadagaindeteriorated.115 The status
review process was suspended and the thirty to forty individual cases previously
screened in were designated for resettlement.116 UNHCR also decided to postpone
an evaluation of thehuman rights situation inCambodia to determinewhether the
ceased circumstances provisions could be invoked.117

C. State practice regarding ceased circumstances cessation

Although frequently considered by UNHCR, the ceased circumstances
cessation clauses are ‘little used’ by States.118 The reasons vary, but they include the
administrative costs of terminating individual grants of refugee status based upon
a review of general human rights conditions in the State of origin, the recognition
that termination of refugee statusmay not result in repatriationwhere the refugee
is eligible to remain with another legal status, and State facilitation of naturaliza-
tion pursuant to Article 34 of the 1951 Convention.119 In the case of group-based
refugee protection, States of refugemay hesitate to declare cessation because of the
instability of conditions in the State of origin and because assistance from the in-
ternational communitymay be adversely affected.
The texts of Article 1C(5) and (6) of the 1951 Convention and Article I.4(e) of

the OAU Refugee Convention have a distinctly individualized aspect. They refer,
not to general political or human rights conditions, but to ‘the circumstances
in connection with which he has been recognized as a refugee’ and to individ-
ual attitudes and conduct (‘[h]e can no longer . . . refuse to avail himself of the
protection [of the State of nationality or habitual residence]’). Asylum States that

110 UNHCR staff, interview by R. Bonoan, Geneva, Switzerland, 23Nov. 2000.
111 Ibid. 112 Ibid.
113 UNHCR staff, interview by R. Bonoan, Geneva, Switzerland, 23Nov. 2000 and 1Dec. 2000.
114 UNHCR staff, interview by R. Bonoan, Geneva, Switzerland, 1Dec. 2000.
115 Ibid.
116 Ibid. See also, ‘Mission Report, Phnom Penh, 7–9 September 1999’, above n. 107.
117 Ibid.
118 UNHCR, ‘SummaryConclusions – Cessation ofRefugee Status, LisbonExpertRoundtable3–4

May 2001’ (hereinafter ‘Lisbon Summary Conclusions’), 4May 2001, para. 1.
119 Ibid., para. 2.
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provide individual status determination rarely apply ceased circumstances cessa-
tion, and when they do the objective appears to be, not necessarily repatriation,
but the administrative transfer of responsibility for the refugees from one gov-
ernment entity to another, or the acceleration of status determination for new
asylum applicants from the State of origin. The Summary Conclusions of the
expert roundtable on cessation in 2001 note the rarity of individualized cessa-
tion and recognize the need to ‘respect a basic degree of stability for individual
refugees’.120

Article 1C has been incorporated into some national asylum laws, especially
those enacted within the past decade. Unfortunately, these statutes sometimes
combine cessation provisions with others concerning revocation (cancellation) of
refugee status on grounds of fraudulent procurement, exclusion under Article 1F,
and expulsionunderArticle33(2). Similar confusion characterizes statutes in some
African States implementing Article I.4 of the OAU Refugee Convention. The bet-
ter practice is to treat cessation separately, and not to combine it with provisions
concerning persons undeserving of protection. Distinct treatment of cessation in
national law facilitates careful attention to procedural fairness and to compelling
circumstances that justify non-return.
Ceased circumstances cessation poses serious difficulties for States Parties, par-

ticularly in regard to: (i) assessment of fundamental, durable, and effective change
in the State of origin; (ii) fair process; and (iii) provision for exceptions to cessation
or to return.

1. Assessment of conditions in the State of persecution

Since asylum States do not appear to have applied Article 1C(5) and (6) to recog-
nizedrefugees frequently, theprocess for assessingchangedcircumstances remains
underdeveloped. The Summary Conclusions of the expert roundtable on cessation
identified the following elements as crucial to a proper application of ceased cir-
cumstances cessation:

(i) assessment of the situation in the country of origin . . . (ii) involvement of

refugees in the process (perhaps including visits by refugees to the country of

origin to examine conditions); (iii) examination of the circumstances of

refugees who have voluntarily returned to the country of origin; (iv) analysis

of the potential consequences of cessation for the refugee population in the

host country; and (v) clarification of categories of persons who continue to be

in need of international protection and of criteria for recognizing exceptions

to cessation.121

Where an asylum State declares cessation for refugees of a particular nationality,
the sources of evidence upon which it draws should be broad and should include

120 Ibid., para. 17. 121 Ibid., para. 12.
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information from its foreign ministry, from other diplomatic sources, from non-
governmental organizations (NGOs), from specialized bodies (especially UNHCR),
from scholars, and from the press. This point is stressed in Executive Committee
Conclusion No. 69 (XLIII)122 and in UNHCR’s Guidelines.123 In the Netherlands,
for example, before a declaration of cessation is issued, the Ministry of Foreign
Affairspreparesanofficial report summarizingthechanges in thecountryoforigin,
an official position is requested fromUNHCR, and authorities investigate whether
neighbouring countries are applying the cessation clause to refugees of the nation-
ality in question.124

Precipitous imposition of ceased circumstances cessation in potentially volatile
situations may endanger refugees still in need of international protection. Since
predictions of the consequences of political changes often prove overly optimistic,
assessment visits by refugees contemplating voluntary repatriation, as well as
‘escape clauses’ for returned refugeeswho face renewedpersecutionor severepriva-
tion following return, may provide important information and lessen risks. These
‘escape clauses’ might take the form of a delay or a set period between return and
formal cessation of refugee status, or accelerated procedures for revival of refugee
status in the case of renewed flight.
In UNHCR’s view, time-limited grants of Convention refugee status would

be incompatible with the 1951 Convention. Such measures significantly burden
refugees by requiring them to repeatedly prove their continued eligibility for pro-
tection. Cessation presupposes open-ended grants of refugee status until a defined
set of events has occurred, either specific to the refugee or relating to conditions in
the State of origin.

2. Fair process

Where an asylum State applies the ceased circumstances clauses to a recognized
refugee, an individual process is required. Evidence of general political and hu-
man rights conditions is relevant, but the focus must be upon the causes of the
individual’s flight, whether post-flight change has eliminated the risk of persecu-
tion, andwhether effective protection from the State of nationality or habitual res-
idence is now actually available in the individual case. Only if such conditions exist
is it unreasonable for the refugee to refuse protection from the State of nationality
or habitual residence, and to insist upon continued international protection. The
refugeemay introduce general evidence on country conditions, as well as evidence
concerning his or her own situation, such as personal testimony and testimony or
letters from friends and familymembers. The individualized hearing also provides

122 Executive Committee, ConclusionNo. 69, above n. 6, para. b.
123 ‘UNHCRGuidelines on Cessation’, above n. 8, para. 35.
124 ‘Memorandum on theWithdrawal of Refugee Status’, above n. 31, section 1.4.
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an opportunity to determine whether the refugee is eligible for an exception from
the general application of cessation, for complementary protection, or for another
legal status in the State of refuge, as noted in section II.C.3 below.
The process for cessation of refugee status should be as formal as the process

for grant of status, given the stakes for the individual. This is true both where the
refugee’s own conduct causes the asylumState to initiate cessation, andwhere gen-
eral political change raises thepossibility that the refugee’s fear of persecution is no
longer well-founded.
Theminimumrequirementsof fairprocess incessationcasesarenotice toappear,

provided in a language understandable by the refugee; a neutral decisionmaker; a
hearing or interview at which the refugee may present evidence of continued eli-
gibility for refugee status and rebut or explain evidence that one of the cessation
grounds applies; interpretation during the interview, if necessary; an opportunity
to seekeithera continuationof refugee statusoralternative reliefwhere compelling
reasons exist to avoid repatriation orwhere the refugee qualifies for another lawful
status; and the possibility of appeal. Refugees should be spared ‘frequent review’
of their continued eligibility, as thismay undermine their ‘sense of security, which
international protection is intended to provide’.125

The burden of proof rests with the asylum State authorities where the cessation
clauses are applied to an individual recognized refugee.126 This allocation is justi-
fied because of the importance of the refugee’s settled expectations of protection,
and because the authorities may have greater access to relevant information, espe-
cially in ceased circumstances cases.
Notice of intent to apply the cessation clauses should be communicated to in-

dividually recognized refugees and a hearing or interview should be provided,
wherever feasible. The draft Council Directive on minimum standards for asylum
procedures, presented in September 2000 by the European Commission, suggests
that procedural minima may be derogated from ‘in cases [among others of with-
drawal (cessation) of refugee status] where it is impossible for the determining au-
thority to comply’.127 Where a refugee is reliably believed to have re-established
himself in the State of origin but his address cannot be determined, genuine im-
possibility may exist. Where a refugee has naturalized in the State of refuge or has
applied forandreceivedaresidencepermit,knowingthatbyoperationof lawacqui-
sition of these legal benefits terminates his refugee status, then the procedural for-
malitiesmay be dispensedwith. In other cases, however, notice andhearing should
be provided, for instance where the authorities can determine the refugee’s loca-
tion in the State of origin or where the refugee is believed to have re-acquired his

125 UNHCRHandbook, above n. 5, para. 135.
126 G. S. Goodwin-Gill, The Refugee in International Law (2nd edn, Clarendon, Oxford, 1996), p. 87.
127 Commissionof theEuropeanCommunities, ‘DraftDirective onMinimumStandards onProce-

dures inMember States for Granting andWithdrawingRefugee Status’, COM (2000) 578final,
20 Sept. 2000, Art. 26(3).
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nationality or acquired the nationality of a third State. Theremay be serious ambi-
guity concerning voluntariness, intent, and effective protection in such cases, and
imposition of cessationwithout a solid factual grounding is improper. The restric-
tive interpretation of the cessation clauses demands that an opportunity to contest
their applicability be provided unless genuinely impossible.
The allocation of the burden of proof may vary in other circumstances where

cessation concepts figure. Two other cessation-related situations may arise:
(i) cessation of group-based refugee status, with provision for individualized
reconsideration of claims of continuedpersecutory risk; and (ii)withdrawal of tem-
porary protection, with provision for access to the refugee status determination
procedure. In these settings, repatriation should be suspended until those unwill-
ing to return have been given an opportunity to establish that they are entitled to
continued international protection because of their particular situation. This sit-
uation may involve a specific well-founded fear of persecution, eligibility for ex-
emptionfromcessation,oreligibility for complementaryprotectionorother lawful
status. In the context of group declarations of cessation, it can be fair to impose
the burden of initiative upon resistant individuals to seek reconsideration of their
status.128

When UNHCR invokes cessation of its protection role under paragraph 6 of the
Statute, it normally gives members of the nationality group in question a chance
to show that cessation does not apply to them. UNHCR refers to a ‘rebuttable
presumption’129 that the risk of persecution has ceased and to the possibility that
individual members of the group might seek ‘reconsideration’ of their cases, dur-
ing which theymay present evidence that they face a continuing risk.
Religious and ethnic minorities may, for instance, experience lingering hostil-

ity and discrimination, despite a formal change of regime. Indeed, the exemption
for so-called ‘statutory’ refugees recognized before 1951, as set out in Article 1A(1)
of the 1951 Convention, was specifically intended to cover those who had suffered
atrocious forms of persecution by fascist regimes and could not due to trauma rea-
sonably be expected to return to their country of origin.130 It was also partly in-
tended tomake provision for the social reality that formal regime change does not
necessarily erase deep-seated prejudices, nor eliminate the risk that persecution
will continue at the hands of rogue officials and non-State actors.131Where general

128 Executive Committee ConclusionNo. 69, above n. 6, para. d.
129 ‘UNHCRGuidelines on Cessation’, above n. 8, para. 33.
130 Ibid., para. 30.
131 A. Grahl-Madsen, The Status of Refugees in International Law (Sijthoff, Leyden, 1966), p. 410:

What the drafters of the Convention had inmindwas the situation of refugees from
Germany and Austria, whowere unwilling to return to the scene of the atrocities which
they and their kin had experienced, or to avail themselves of the protection of a country
which had treated them so badly. The fact was appreciated that the persons in question
might have developed a certain distrust of the country itself and a disinclination to be
associated with it as its national.
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political developments do not eliminate an individual’s fear of persecution, ces-
sation is improper regardless of whether the refugee qualifies for an exemption
or some alternate form of international protection or durable status. The person’s
refugee status remains intact and he or she continues to enjoy the benefits of that
status undisturbed.
Political change, whether democratic or violent, may simply substitute a new

risk of persecution for a recognized refugee. From an administrative perspective,
it makes little sense to expend substantial resources to impose cessation and sub-
sequently to adjudicate a new claim to protection. UNHCR asserts that cessation is
improper in this context (citing the situation of Afghanistan),132 and this is true in
the sense that cessation followed by deportation to the State of origin violates the
refugee conventions where the individual has a well-founded fear of persecution,
whether the fear is of long-standing or new. It would be bad practice to expend re-
sources on formal cessation simply to extend refugee status on new grounds, even
if the cessationwere technically correct. Such empty rituals expose refugees to ‘un-
necessary review’ discouraged by Executive Committee ConclusionNo. 69.

3. Exceptions

Where political conditions in the State of origin have been fundamentally trans-
formed, refugees may eagerly embrace an opportunity to return to a democratic
and non-persecutory homeland. Cessation in such cases is a formality, but not all
refugees whose States of origin have experienced political change will regard repa-
triation as an appropriate durable solution.
It is worth emphasizing that cessation of individual or group-based status does

not automatically result in repatriation.The refugeemayobtainanother lawful sta-
tus in the State of refuge or in a third State in some instances. Cessation thus should
not be viewed as a device to trigger automatic return. While refugees cannot be in-
voluntarily repatriated prior to proper cessation, the application of the cessation
clauses should be treated as an issue separate from standards for repatriation.
There are several distinct types of ‘residual’ cases thatmust be evaluatedbyStates

of refuge in deciding whether to apply cessation and, if so, whether to provide
some other form of leave to remain. First, there are individuals whose personal
risk of persecution has not ceased, despite general changes in the State of origin.
These persons remain refugees and may not be subject to cessation of protection
by the State of refuge or by UNHCR. Secondly, there are persons who have ‘com-
pelling reasons’ arising out of previous persecution to avoid cessation. As discussed
below,practicehas extended the ‘compelling reasons’ exceptionbeyond its original
textual reach to include not only statutory refugees but also Convention refugees.
‘Compelling reasons’ is a term of variablemeaning and continued refugee status is

132 ‘Note on the Cessation Clauses’, above n. 7, para. 20.
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not necessarily the only proper disposition of such cases. Continuation of refugee
status (non-cessation) is nevertheless the preferable approach because it is simplest
and adheres most closely to the Convention text. Thirdly, certain refugees subject
to cessation may be eligible for protection against involuntary repatriation under
human rights treaties, and Statesmust provide them leave to remain, preferably in
a legal status.133 Fourthly, certain humanitarian claims may be accommodated by
States of refuge, including especially vulnerable persons, persons who have devel-
opedclose family ties in theStateof refuge,134 andpersonswhowouldsuffer serious
economic harm if repatriated.
Articles 1C(5) and 1C(6) refer to ‘compelling reasons arising out of previous per-

secution for refusing to return’ to the country of nationality or habitual residence.
Article I.4(e) of the OAURefugee Convention includes no similar exception clause.
The textual inadequacies of Articles 1C(5) and 1C(6) concerning residual cases are
glaring and, in Guy Goodwin-Gill’s description, perverse.135 Articles 1C(5) and
1C(6) specifically refer to statutory refugees defined in Article 1A(1), rather than
to Convention refugees under Article 1A(2). The proviso envisions continuation of
refugee status (that is, non-cessation). The severity of persecution that the victims
of fascismhadsufferedwasknownto thedraftersof the1951Convention.Statutory
refugees comprised themajority of those covered initially by the 1951Convention.
Practice andprinciple support the recognitionof exceptions to cessation forCon-

vention refugees. Executive Committee Conclusion No. 69 suggests relief for two
groups: (i) ‘persons who have compelling reasons arising out of previous perse-
cution for refusing to re-avail themselves of the protection of their country’; and
(ii) ‘persons who cannot be expected to leave the country of asylum, due to a long
stay in that country resulting in strong family, social and economic links there’.136

The Conclusion does not mandate that the proper solution is to continue refugee

133 Prominent among the human rights bars to refoulement or provisions that may prevent de-
portation are Art. 3 of the 1984 Convention Against Torture and Other Cruel, Inhuman
and Degrading Treatment or Punishment, UN doc. A/RES/39/46; Arts. 3 and 8 of the 1950
European Convention for the Protection of Human Rights and Fundamental Freedoms, ETS
No.5;Arts.7and17of the1966 InternationalCovenantonCivil andPoliticalRights,999UNTS
171; andArts. 5 and 11 of the 1969American Convention onHumanRights, OASTreaty Series
No. 35.

134 In some cases, deportation of persons with close family ties in the State of refuge may violate
human rights treaties, such as Art. 8 of the European Convention for the Protection of Human
RightsandFundamentalFreedoms.Suchpersons fallwithin the thirdcategory, andStateshave
a legal obligation to permit them to remain. Their cases are not ‘humanitarian’ in the sense
that States have discretion to accommodate them, or not. The European Commission’s ‘Draft
Directive on Minimum Standards for Qualification and Status as Refugees’, above n. 36, has
proposed to extend to persons eligible for ‘subsidiary protection’ under human rights treaties
minimum standards of treatment that are similar to the treatment of recognized refugees,
although with shorter residence permits and delayed access to employment, employment-
related training, and integrationmeasures (Arts. 21, 24, and 31 of the draft Directive).

135 Goodwin-Gill, above n. 126, p. 87.
136 Executive Committee ConclusionNo. 69, above n. 6, para. (e).
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status (in other words, that formal cessation not be imposed). Instead, it calls
upon States to ‘seriously consider an appropriate status, preserving previously ac-
quired rights’ for such residual cases, which could include continuation of refugee
status.137 Paragraph 136 of the UNHCR Handbook argues that the exception for
statutory refugees reflects a ‘more general humanitarian principle’ for egregious
cases of past persecution involving Article 1A(2) refugees. The UNHCRGuidelines
correctly observe that ‘there is nothing to prevent [the exception from cessation]
being applied on humanitarian grounds to other than statutory refugees’.138 The
Summary Conclusions of the expert roundtable on cessation state:

Application of the ‘compelling reasons’ exception to general cessation

contained in Article 1C(5)–(6) is interpreted to extend beyond the actual

words of the provision and is recognized to apply to Article 1A(2) refugees.

This reflects a general humanitarian principle that is nowwell-grounded in

State practice.139

Statutes implementing the cessation clausesmake provision for exceptions con-
cerning severe past persecution.140 In Switzerland, where the cessation clauses are
more frequently applied than in some other States, the exception for persons who
suffered severe trauma is often the focus of the case.141

Three distinct questions are posed: (i) whether exceptions from cessation should
be defined only in terms of severity of past persecution; (ii) if not, how to define ad-
ditional categories; and (iii)what relief shouldbe accorded tomembers of these var-
ious groups (that is, whether the exception is to formal cessation or gives rise to a
claim to some other lawful status and protection against involuntary repatriation).
‘Compelling reasons arising out of past persecution’ at the very least covers

victims suffering from post-traumatic stress whose forced return could trigger
debilitating flashbacks. Repatriated refugees might also suffer secondary trauma
as a result of familymembers’ past egregious persecution.
The relevant textual exception in theUNHCRStatute ismuchbroader than those

contained in Article 1C(5) and (6). It refers to persons who present ‘grounds other
than personal convenience for continuing to refuse’ repatriation, ‘[r]easons of a
purely economic character’ being excluded.142 Thus, traumatized individuals, per-
sonswith family ties in theStateof refuge, andespeciallyvulnerablepersonsmaybe
spared cessationofUNHCRprotection.143 TheStatutedoesnot limit this exception

137 Ibid.
138 ‘UNHCRGuidelines on Cessation’, above n. 8, para. 31.
139 ‘Lisbon Summary Conclusions’, above n. 118, para. 18.
140 Examples includeGermany, Ireland, the Slovak Republic, Ghana, Liberia,Malawi, Zimbabwe,

Azerbaijan, Lithuania, Canada, and the United States.
141 Comments of Judge Tellenbach, above n. 30. 142 Statute, above n. 3, Art. 6(e).
143 Grahl-Madsen suggests that some economic-related reasons may suffice, because it cannot be

fairly called personal convenience to resist return to a State where the refugee has no abode, no
vocation, and no other ties to the State of origin: above n. 131, p. 408.



520 Cessation (Article 1C)

to refugees as defined inArticle 1A(1) of the 1951Convention, but also extends it to
all refugees subject to UNHCR protection.
In the 1996 cessation of protection for refugees from Malawi and Mozam-

bique,144 UNHCR suggested, first, that UNHCR representatives should endeavour
to avoid unnecessary individual hardship that would result from loss of residence
anddisruptionof integration. Secondly, itwas suggested that asylumStates should
‘consider new arrangements for those persons who cannot be expected to leave the
country of asylumdue to long stay . . . resulting in strong family, social or economic
links there. Such arrangementsmay include the granting of legal immigrant status
or naturalization.’ Thirdly, it was proposed that UNHCR field offices should grant
reconsideration under the Statute to persons with a continuing well-founded fear
of persecution, and to persons who have compelling reasons arising out of previ-
ous persecution to refuse to re-avail themselves of the protection of their country of
origin.
One model for relief is the continuation of refugee status for persons who

presently lack a well-founded fear of persecution because their situation falls
within one of the cessation grounds, but who are victims of severe past persecu-
tion or harm. This is the preferred solution, because it is simplest and hews most
closely to the textual exception for Article 1A(1) refugees. State practice, although
not entirely uniform, supports this model.145

Continuationof refugee status couldalsobe extended toabroader set ofhumani-
tarian categories, but in such cases the provision of subsidiary/complementary pro-
tection is also an option. For example, a refugee might be subject to cessation and
ineligible for an exception based on severe past persecution or harm. If, however,
it becomes apparent during the consideration of cessation that the refugee is eligi-
ble for a human rights bar to refoulement, for example because of a present risk of
torture (outside the scope of the Convention) or because of an unjustifiable inter-
ferencewith the right to family life, subsidiary/complementary protectionmust be
extended.146 Executive Committee Conclusion No. 69 refers to an ‘appropriate ar-
rangement, which would not put into jeopardy their established situation . . . for
those personswho cannot be expected to leave the country of asylum, due to a long
stay in that country resulting in strong family, social and economic links there’.

144 UNHCR, ‘Applicability of the Cessation Clauses to Refugees from theRepublics ofMalawi and
Mozambique’, 31Dec. 1996, paras. 6–8.

145 For examples of States codifying suchanexception forArt.1A(2) refugees, see aboven.140; and
for JudgeTellenbach’s comments on the extensive Swiss practice in this regard, see above n. 30.
As an example of best practice, new Canadian legislation continues refugee status for persons
with compelling reasons ‘arising out of previous persecution, torture, treatment or punish-
ment for refusing to avail themselves of theprotectionof the countrywhich they left, or outside
of which they remained, due to such previous persecution, torture, treatment or punishment’
(Immigration and Refugee Protection Act, Part 2, Refugee Protection, Division 2, Convention
Refugees and Persons in Need of Protection, Cessation of Refugee Protection, SC 2001, c. 27,
s. 108, effective since 28 June 2002).

146 See above, n. 133.
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For such persons, subsidiary/complementary protection could at the very least be
granted in the course of imposing cessation of refugee status, assuming that previ-
ously acquired rights are preserved.
State practice on subsidiary/complementary protection is quite disparate, al-

though the European Union is presently contemplating a significant harmoniza-
tion of policy that would establish minimum standards for qualification as a
refugee or as a beneficiary of subsidiary protection and minimum standards of
treatment for the latter which are similar though less than for those with refugee
status.147 The European Commission’s Draft Directive also proposes minimum
standards for qualification for refugee status, including provisions for cessation.
In its commentary on the Draft Directive, the Commission states:

TheMember State invoking [the ceased circumstances] cessation clause

should ensure that an appropriate status, preserving previously acquired

rights, is granted to persons who are unwilling to leave the country for

compelling reasons arising out of previous persecution or experiences of

serious and unjustified harm, as well as persons who cannot be expected to

leave theMember State due to a long stay resulting in strong family, social

and economic links in that country.148

Where the cessation clauses are applied, the better practice is to grant relief
under an appropriate exception, if the person is eligible, during the same proceed-
ing. Where the refugee is able to secure a residence permit because of the passage
of time or family ties, the purposes of a cessation exception may be accomplished
(that is, the individual is spared return to the State of persecution and enjoys bene-
fits equivalent to those of a refugee). Refugee status shouldnot terminate, however,
if the residencepermit couldbequickly revokedand the refugee involuntarily repa-
triated without consideration of continuing risks or hardship.
Codification of exceptions to cessation is desirable, with clear specification of

grounds of eligibility for various categories as delineated above. Cessation is dis-
tinct from initial status determination, as noted in section IV, but hardship relief
for persons who formerlymet the refugee definitionmay be necessary in both con-
texts. Some asylum seekers whose circumstances have changed since flight, so as

147 ‘Draft Directive on Minimum Standards for Qualification and Status as Refugees’, above
n. 36. Art. 15 of the proposed Directive identifies three groups of beneficiaries: persons at risk
of torture or inhuman or degrading treatment or punishment; persons at risk of other human
rights violations ‘sufficiently severe to engage the Member State’s international obligations’;
and persons facing a threat to life, safety, or freedom from armed conflict or systematic or gen-
eralizedviolationsofhumanrights. See also,EuropeanCouncil onRefugees andExiles (ECRE),
‘Complementary/SubsidiaryFormsofProtection in theEUStates’, April1999; ECRE, ‘Position
on Complementary Protection’, Sept. 2000; UNHCR, ‘Complementary Forms of Protection:
Their Nature and Relationship to the International Refugee Protection Regime’, UN doc.
EC/50/SC/CRP.18, 2000.

148 ‘Draft Directive onMinimumStandards for Qualification and Status as Refugees’, above n. 36,
ExplanatoryMemorandum, Art. 13(1)(e).
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to eliminate their well-founded fear of persecution, also deserve to be spared de-
portation to the State of origin and to be granted a secure legal status. Recognized
refugees are, however, situated differently from asylum seekers as a result of their
settled expectations and the fact that a long stay in the State of refuge may result
in strong family, social, and economic ties that deserve – or the case of family unity
require – protection against separation and return.

D. Withdrawal of temporary protection

Where group-based temporary protection has been extended to a mass
influx of persons, withdrawal of protection should be governed by the ceased cir-
cumstances clauses.149 Under the OAU Refugee Convention, those menaced by
generalized violence qualify for refugee status. Outside the OAU, temporary pro-
tection is often extended in situations of mass influx where arrivals include many
1951 Convention refugees.
The process for cessation of temporary protection requires clarification. Suffi-

cient evidence of changed circumstances must be available, and it must be deter-
mined who bears the burden of proof. In recent practice, individual States have
withdrawntemporaryprotectionatdifferent times, creatingan impressionthat the
assessment process is not determined by objective criteria.
TheEUhas adopted aDirective that establishes a collectivemechanism for intro-

ducing and terminating temporary protection.150 The Directive envisions that in-
formation received frommember States, the European Commission, UNHCR, and
other relevant organizations will be considered in decisions on the introduction
and ending of temporary protection measures, which will be taken by a qualified
majority of the Council.151 A decision to withdraw temporary protection must be
based on an assessment that ‘the situation in the country of origin is such as to per-
mit safe anddurable return . . .withdue respect for human rights and fundamental
freedoms andMember States’ obligations regarding non-refoulement’.152

Access to the refugee status determination procedure is sometimes suspended
while persons enjoy temporary protection, although State practice varies. When
temporary protection is terminated because of general changed conditions in
the State of origin, an opportunity to file applications for refugee status and

149 The Lisbon Summary Conclusions observe: ‘Since temporary protection is built upon the 1951
Convention framework, it is crucial that in such situations the cessation clauses are respected’:
above n. 118, para. 20.

150 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary
protection in the event of mass influx of displaced persons and on measures promoting a bal-
ance of efforts betweenMember States in receiving such persons and bearing the consequences
thereof, OJ 2001 L212/12, 7Aug. 2001.

151 Ibid., Arts. 5 and 6.
152 Ibid., Art. 6(2). The European Parliament shall be informed of the Council Decision.
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complementary protection, including the human rights bars to refoulement, should
beprovided.153 AsylumStates tend to regularize the residence of temporaryprotec-
tionbeneficiaries after thepassageof time.Themostdifficult of residual temporary
protection casesmay be those where the right to family life is potentially impaired
or where economic hardship will result from repatriation.
Temporary protection has sometimes been granted in lieu of refugee status in

order to avoid the costs of individual status determination and in the belief that
it could easily be withdrawn in the State’s discretion. Where withdrawal of tem-
porary protection is followed by the prospect of mass involuntary repatriation, the
prohibition on mass expulsion of aliens must, however, be respected. This norm
prohibits discrimination and imposes minimal procedural requirements. Those
facing expulsion, including persons who had enjoyed temporary protection, must
have the opportunity to give reasonswhy they shouldnot be expelled. Such reasons
would include eligibility for refugee status, the human rights bars to refoulement, or
other humanitarian exceptions.

III. Cessation based on change in personal circumstances

With respect to Article 1C(1)–(4) of the 1951Refugee Convention (and the
parallel Article I.4(a)–(d) of the OAU Refugee Convention), the elements of volun-
tariness, intent, and effective protection are crucial, and require careful analysis of the
individual’s motivations and assessment of the bona fides and capacities of State
authorities. Procedural mechanisms requiring States to prove the elimination of
persecutory risk prior to cessation will protect against unfounded termination of
refugee status. Situations arising under Article 1C(1)–(4) are often characterized
by ambiguity. Granting the benefit of the doubt to refugees is consistent with the
restrictive interpretation of the cessation clauses. Articles I.4(f) and (g) of the OAU
RefugeeConvention are essentially expulsionprovisions and require separate anal-
ysis. Theymay be applied to refugees who face undiminished, or even heightened,
fear of persecution or danger in their State of origin.

A. Re-availment of national protection

Acquisition or renewal of a passport from the State of origin may raise
questions about the refugee’s continued need for international protection, and is

153 The EU temporary protection Directive ensures access to the asylum procedure (to use the
phraseology of the Directive) no later than the end of temporary protection, the maximum
duration of which is limited to three years: above n. 150, Arts. 4(1) and 17. The Directive also
requires member States to ‘consider any compelling humanitarian reasons which may make
return impossible or unreasonable in specific cases’: ibid., Art. 22(2).
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addressed in the UNHCR Handbook and in the 1999 UNHCR Guidelines.154 Such
acts may create false impressions, especially where the reasons for flight remain
undiminished. Collateral reasons (such as a demand by the State of refuge that the
refugee obtain travel documents, or a desire to travel for family reunification) may
predominate over a subjective intent to re-avail oneself of national protection. A
renewed passport may not always permit re-entry into the State of origin, as was
true of some Chilean refugees under orders of banishment. In such cases, cessa-
tion would be both inappropriate and even ineffectual in securing repatriation.
Especially in light of the extensive use of carrier sanctions, possession of a pass-
port may be a modern necessity that does not signal a desired link to the State of
origin.155 Thismaybe truewhether thepassport is obtained to facilitateflight from
the State of origin or after obtaining refuge, especiallywhere alternative travel doc-
uments are not available or the refugee is unaware of how to procure them.156 Gen-
uine refugeesmay not possess the same fear of consular authorities in their State of
refuge that they have towards other officials in the State of origin.157

Paragraph 119 of theHandbook sets out an appropriate analytical framework for
the consideration of such cases, identifying three essential factors for analysis of
cases arising under Article 1C(1): voluntariness, intent, and actual re-availment. Other
contactwith State of origindiplomaticmissions should also be analyzedunder this
framework.158 Since Article 1C(1) anticipates that return to the State of originmay
result, the stakes are high for a recognized refugeewhohas had contactwith diplo-
matic representatives of the State of origin. Proof of the act can permissibly impose
an obligation on the refugee to explain his or her conduct, because voluntariness
and intent are largely unknowable without the testimony of the individual con-
cerned. The refugeemay also possess crucial evidence pertaining to the availability
(or not) of effective national protection in the State of origin.
Paragraph 121 of the Handbook states that, where a refugee has obtained or re-

newed a passport ‘it will, in the absence of proof to the contrary, be presumed
that he intends to avail himself of the protection of the country of his nationality’.
Paragraph122 similarly refers to ‘absence of proof to the contrary’ in relation to the

154 UNHCR Handbook, above n. 5, paras. 49–50 and 120–5; ‘UNHCR Guidelines on Cessation’,
above n. 8, paras. 6–11.

155 J. C. Hathaway, The Law of Refugee Status (Butterworths, Toronto, 1991), p. 192.
156 Art. 28 of the 1951 Convention and Art. VI of the OAU Refugee Convention provide for the is-

suance of travel documents by asylum States.
157 Grahl-Madsen, above n. 131, p. 379.
158 For example, a choice by a refugee to marry at the diplomatic mission of his State of origin,

rather than before officials of the State of refuge, should not result in automatic cessation. The
surrounding circumstances, including the person’s knowledge of the existence of alternatives
and the degree of attachment to the State of origin, should be explored. TheUNHCRHandbook,
above n. 5, para. 120, offers the example of a refugee whomust contact officials of the State of
origin in order to obtain a legally recognizable divorce. Again, the intent of the refugee and
actual availability of national protection from the State of origin should predominate in the
analysis of whether refugee protection should be terminated as a consequence of such acts.



Cessation of refugee protection 525

actual obtaining of ‘an entry permit or a national passport for the purposes of re-
turning’. It should be clarified that, while the refugee may reasonably be expected
to explain his conduct, States initiating cessation procedures against recognized
Convention refugees should bear the burden of proving re-availment. The benefit
of the doubtmust be given to the refugee, as is consistent with the restrictive inter-
pretation appropriate to the cessation clauses. The refugee’s voluntary acts, intent,
and attitudes may be considered, but they cannot predominate over political real-
ity. The cessation clauses should not be transformed into a trap for the unwary or a
penalty for risky or naive conduct.
On theotherhand, it is dubious to assert that acts suchas renewalofpassports are

not ‘voluntary’, even if required by the asylum State.159 The reason why cessation
is inappropriate in such cases is because the refugee’s act does not provide reliable
proof that effective national protection is now available.
Where a refugee travels through third States on the passport of his or her State

of origin, it is inherent in the State system that those States implicitly acknowledge
the national protection role of the State of origin. This tacit understanding should
not suffice to establish re-availment of protection. The State seeking to impose ces-
sation of refugee status must prove that the refugee in question intended to avail
himorherself of national protection and that effective protection is in fact available
from the State of origin. Thus, for example, in a rare case a refugee might seek as-
sistance fromconsular authorities of the State of origin onhis travels. If the refugee
sought and actually received such protection, re-availament could be established
depending on the circumstances, but simple travel on the passport without assis-
tance from the State of origin would not suffice to justify cessation.

B. Re-acquisition of nationality

Re-acquisition of nationality under Article 1C(2) of the 1951 Convention
and Article I.4(b) of the OAU Refugee Convention has a contemporary relevance,
in light of statelessness resulting from the break-up of States in recent years. Para-
graphs 126–8 of the Handbook stress voluntariness, but the refugee’s intent and
the availability of effective protection may also be relevant. Unlike re-availment of
national protection, re-acquisition of nationality may be initiated by the State of
origin, where a nationality law of broad application is adopted, rather than by the
refugee.ThesamescenariomayoccurunderArticle1C(3)wherea thirdStateadopts
nationality legislation potentially applicable to a recognized refugee.
Paragraph 128 of the Handbook suggests that nationality must be ‘expressly or

impliedly accepted’ before cessationunderArticle 1C(2) would be appropriate. The
UNHCR Guidelines on the application of the cessation clauses similarly suggest

159 ‘UNHCRGuidelines on Cessation’, above n. 8, para. 9.
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that ‘the mere possibility of re-acquiring the lost nationality by exercising a right
of option [is not] sufficient toput an end to refugee status’.160 These interpretations
are consistent with the requirement that the refugee voluntarily re-acquire his lost
nationality. Paragraph 128 of the Handbook places a burden on refugees to signal
their rejection of an offer of restored nationality, if they have full knowledge that it
will operate automaticallyunless theyoptout.Theauthorities in theStateof refuge
should nevertheless also consider whether the refugee will enjoy effective national
protection (and thusmay safely bedeprivedof international protection) prior to ap-
plying cessation under Article 1C(2).161

Where a refugee has the option of re-acquiring a lost nationality, (whether the
loss was due to State disintegration or punitive deprivation of citizenship), and he
declines to do so (because he prefers to build a new life in the State of refuge, or he
fears that return to his State of originmay be traumatic or that political conditions
mightworsen there), Article1C(2) does not permit cessation.The element of volun-
tary re-acquisition is absent.
A refugee has a right to return to his or her own country, under human rights

norms.162 This right should not be seen as imposing an obligation to do so, espe-
cially for those who have been forced to flee from persecution and have been de-
prived of their citizenship. The voluntariness element ofArticle1C(2) suggests that
refugees do not have a duty to facilitate their repatriation by re-acquiring a lost
nationality they no longer desire to possess. As a practical matter, cessation under
Article 1C(6) may not be followed by repatriation if a stateless refugee refuses to
complywith the administrative protocol for re-acquisition of the nationality of the
State of origin. The legal status of stateless persons experiencing cessation under
Article1C(6) could thus becomeundesirably irregular, if they cannot be repatriated
or sent to a third State, and they are ineligible for human rights bars to expulsion
or other forms of complementary or subsidiary protection.

C. Acquisition of a new nationality

Perhaps the least problematic cessation scenario is naturalization in
the State of refuge.163 This alteration in legal status may occur without formal

160 Ibid., para. 14.
161 Grahl-Madsen, above n. 131, pp. 394–5, suggests that placing the burden on the refugee to opt

out of such nationality legislation is inappropriate. The process of re-acquisition of nationality
by operation of law is sometimes referred to as reintegration.

162 UniversalDeclaration ofHumanRights, Art.13(2), UNGAResolution217A (III),10Dec.1948,
and International Covenant on Civil and Political Rights, Art. 12(4).

163 National law sometimesmakes specific provision for this development, for example in Austria
(Federal Law Concerning the Granting of Asylum 1997, Art. 14(5)); Bulgaria (Ordinance for
Granting and Regulating the Refugee Status 1994, Art. 14(4)); and Ghana (Refugee Act 1992,
Part IV, Art. 16(b)).
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cessation.164 Following naturalization, former refugees may engage, without ad-
verse consequence, in activities (such as frequent visits or part-time residence in
the State of origin) that previouslymight have resulted in cessation of their refugee
status.
Article 1C(3) includes no explicit requirement of voluntariness. Its application

hinges upon the fact that a newnationality has been acquired and a finding that ef-
fective national protection is nowavailable. A traditional example concernswomen
whoautomaticallyacquire theirhusband’snationalityuponmarriage, eventhough
they do not wish it and have taken no steps to acquire it other than through the
marriage itself.Cessation in suchcases isquestionableundermodernhumanrights
norms, including prohibitions on gender-based discrimination. UNHCR properly
cautions that cessation should not be ordered if there is no genuine link between
the refugee and the third State conferring its nationality by operation of law, draw-
ing upon basic principles of international law.165

Article 1C(3) may prove especially troublesome where the third State is a succes-
sor State to the refugee’s State of origin, and the refugee involuntarily acquires its
nationality through passage of a general law. Article 1C(2) envisions that a refugee
may avoid cessation simply by refusing the restoration of nationality. Article 1C(3)
might be read to permit cessation and presumably deportation to the successor
State, if authorities in the State of refuge are satisfied that the refugee will enjoy
effective protection there. Fair processes are essential to prevent cessation from re-
sulting in exposure to persecution in the successor State. Just as with ceased cir-
cumstances cessation, political conditions in a successor State may be unstable. In
assessing whether the refugee will enjoy protection in a successor State, status de-
termination officials should inquire whether the nationality law reflects political
change that is fundamental, durable, and effective. The benefit of the doubt should

164 For example, under US law asylees and refugees (persons admitted from a foreign State to the
USA on the basis of a fear of persecution) may apply to adjust their status to that of lawful per-
manent residents after a period of one year, 8 United States Code (USC) §§ 1101(a)(42), and
1157–9. Once they adjust, they no longer possess legal status as asylees or refugees, but they
may remain eligible for certain social benefits that are not available to other lawful permanent
residents:8USC §§1613(b)(1),1622(b)(1), and1641. Thus, adjustment of status operates as ces-
sation, but without any examination of the grounds set out in Art. 1C of the 1951 Convention
and frequently under circumstances where those grounds do not apply. Asylees must in fact
prove that they continue to meet the statutory definition of refugee in order to obtain adjust-
ment: 8 USC §§ 1101(a)(42)(A) and 1159(b)(3). Denial of an application for adjustment of sta-
tus, on grounds that an asylee has ceased to satisfy the refugee definition, could theoretically
provide US authorities with an opportunity to terminate the indefinite grant of asylum by in-
voking procedures under 8USC § 1158(c), but this does not appear to happen. After a period of
lawful permanent residence, former asylees and refugees may become eligible to naturalize: 8
USC §§ 1159 and 1427. The ‘Note on the Cessation Clauses’, above n. 7, paras. 15–16, observes
that in both the cessation and status determination contexts, whether a refugee has the full
rights and benefits of a national of the State of refuge should be assessed prior to cessation or
initial denial of refugee status premised upon Art. 1C(3).

165 ‘UNHCRGuidelines on Cessation’, above n. 8, para. 17.
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be extended to the refugee, especiallywhereheor shebelongs to a racial, ethnic, po-
litical, or social group that is in aminority in the successor State, and thisminority
status is asserted as an explanation for resisting acquisition of the new nationality.
Tension may exist between the impulse to impose cessation and States Parties’

responsibilities under Article 34 of the 1951 Convention ‘as far as possible to
facilitate the . . . naturalization of refugees’. This tension is resolved in those
Article 1C(3) cases where the refugee naturalizes in the State of refuge – both pro-
visions are simultaneously respected, and the refugee gains durable protection.
The historical willingness of asylum States to naturalize or to grant other durable
legal status to recognized refugees created the sometimes criticized ‘exilic bias’ of
the refugee regime. Article 34 and the social and economic guarantees of the in-
ternational refugee instruments strongly suggest that integration of recognized
refugees is desirable. The possibility of cessation does not negate or contradict in
any way the suitability of local integration as a durable solution.
Time-limited refugee status, with a requirement that status be renewedwithin a

timeframe shorter than that necessary to qualify for naturalization, could seriously
undermine refugee protection. Fair application of the cessation clauses in a time of
political instability is extremely difficult, and refugees should not bear the burden
of repeatedly proving their fear of persecution.

D. Re-establishment

Paragraphs 133–4 of the Handbook address Article 1C(4) in spare terms.
What constitutes re-establishment in the State of origin has taken on increasing
contemporary importance, as refugees participate in organized repatriations into
situations of instability and danger. New outflows or renewed flightmay result.166

While Article 1C(4) turns on the actions and intentions of the individual refugee,
the potential volatility of the political situation and the danger of continuing per-
secutory risk are also important factors that cause application of this provision to
resemble that of the ceased circumstances clauses in some respects.
As Grahl-Madsen notes, refugee status could logically terminate upon re-

establishment in the State of origin, simply because the individual no longermeets
the criterion in Article 1A(2) of being outside one’s country of origin.167 Automatic
termination as a penalty for any physical return to the State of persecution is,

166 For example, Swedenhas attractedBosnianasylumseekerswhohave eitherbeen repatriatedby
other States (specificallyGermany and Switzerland that have terminated temporary protection
for Bosnians and deny asylum applications on the premise of an internal flight alternative),
despite the fact that they cannot return safely to their own homes in Republika Srpska, or who
have been displaced from temporary housing in Bosnia and Herzegovina by other repatriated
refugees and who similarly cannot return to their original homes. See ‘Sweden Has Become
Attractive for Bosnians’,Migration News Sheet, No. 215/2001-2, Feb. 2001, p. 15.

167 Grahl-Madsen, above n. 131, pp. 370–1 (‘If he abandons his flight and goes home, it is only
natural that he ceases to be considered a refugee’).
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however, inappropriate. Article 1C(4) requires proof that return is voluntary, and
re-establishment denotes both a subjective reaffiliation as well as an objectively
durable presence.
Cases in which cessation is inappropriate include those involving situations

where the refugee does not voluntarily choose to return, such as deportation, ex-
tradition, kidnapping, or unexpected travel routes by transport services. Similarly,
where a refugee anticipates a brief visit that was prolonged for reasons beyond his
control (most obviously,where he is imprisoned in the State of persecution but also
for lesser reasons), cessation is inapplicable. Amurkier group of cases involves brief
but repeated visits by a refugee to the State of origin,withno adverse consequences.
These visits may be for family, political, or economic reasons, or a combination
thereof. So long as the visits are of short duration and the refugee’s primary resi-
dence remains in the asylum State, invocation of Article 1C(4) is inappropriate.
Article 1C(4) should not be invoked unless the refugee has shifted his primary

residence to the State of persecution with an intent to do so. Refugees may choose
such a path evenwhere the risk of persecutionhas not been reliably eliminated. Re-
establishment in the State of origin in such circumstances poses serious difficulties
for an asylumStatewhich seeks to fulfil its international protection role. These can
be overcome if the refugee maintains a primary residence in the asylum State and
makes only brief visits to the State of persecution.Where Article 1C(4) has been in-
voked and the choice to re-establish goes badly for the former refugee (in that he or
she is again at risk of persecution), renewed flight may permit the filing of a new
claim to refugee status. Alternatively, if the refugee returns to the former asylum
State, refugee status could be revived under an accelerated procedure.
Since the situation in States of origin is frequently volatile, asylumStates should

factor delay into procedures for invoking Article 1C(4). The practice of permitting
or even promoting assessment visits envisions that refugees may physically return
to their State of origin for the purpose of gathering information that will enable
them tomake an informed and reasoned choice concerning voluntary repatriation.
Such visits clearly provide no basis for the immediate application of Article 1C(4).
An ‘escape clause’ for repatriated refugees, granting repatriation assistance but ex-
tending or renewing refugee status if an attempt at re-establishment fails for valid
reasons, is highly desirable andmay encourage voluntary repatriation. Formal ces-
sation should be suspended until the durability and safety of re-establishment can
be determined.Delay in cessationunderArticle 1C(4) is consistentwith the normal
sequence of events of flight: status determination, recognition, voluntary repatria-
tion, cessation.

E. Cessation issues specific to the OAURefugee Convention

Although structurally treated as cessation clauses, Articles I.4(f) and (g) of
the OAU Refugee Convention functionally impose expulsion, because they apply
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without regard to the cessation of the risks of persecution or violence in the State
of origin. Little can be discerned regarding State practice, aside from the occasional
incorporation of these provisions into national law.168

Article I.4(f) imposes cessationwhere the refugee commits a seriousnon-political
crime in another State after his recognition as a refugee. This provision seems quite
anomalous as a ground for cessation, and imports a concept borrowed from the ex-
clusion clauses (with an alteration in the timing of the crime). It appears designed
to strip refugee status from the undeserving, and perhaps also to reduce tension
amongOAU States by facilitating removal of criminal elements enjoying residence
as refugees. It isdoubtful that return topersecutionor seriousdanger is theoptimal
response to such criminal activity, especially if the refugee has been duly punished
by the State where the crimewas committed.
Article I.4(g) is perhaps best interpreted as an implementation measure for the

rule of conduct imposed byArticle III of theOAURefugee Convention, prohibiting
subversive activities against other OAU States. Article III appears to envision direct
control by the asylum State of certain activities by refugees, through criminaliza-
tion and other limits on violent or expressive activities. Article I.4(g) would permit
cessation of refugee status as a consequence of this prohibited conduct, although it
needs to be interpreted in amanner complementary to the 1951 Convention.
The terminology of Article I.4(g) is reminiscent of exclusion concepts, such as

those reflected in Articles I.5(c) and (d), which suffer from vagueness and should be
given a narrow interpretation. The operation of Article I.4(g), however, resembles
that of expulsion, with some differences. While the references to national security
in Articles 32(1) and 33(2) of the 1951Convention pertain to the security of the asy-
lumState, the concernofArticle III of theOAURefugeeConvention is the securityof
other States. And expulsion under Articles 32 and 33 of the 1951 Convention does
not entail cessation of refugee status, but simply loss of protection against refoule-
ment. Persons subject to cessation under Articles I.4(f) and (g)may be entitled to the
human rights bars to refoulement.

IV. Cessation concepts and initial refugee status determination

Serious confusion may arise where elements usually associated with ces-
sation figure during refugee status determination. In some asylum States that
generally do not impose cessation on recognized refugees, the volume of recent
cases involving changed circumstances between flight and initial adjudication is
extensive.169 As the Summary Conclusions of the expert roundtable on cessation

168 For example, Liberia’s Refugee Act 1993, section 3(5)(f); and Tanzania’s Refugees Act 1998,
Art. 3(f) and (g).

169 The cases cited by Hathaway, above n. 155, pp. 199–205, generally arise in the initial status
determination context. The Immigration and Refugee Board of Canada issued guidelines in
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state, ‘refugee statusdeterminationandcessationprocedures shouldbe seenas sep-
arate and distinct processes’.170

One disturbing development is the allocation of asylum claims to an accelerated
procedure, when presented by nationals of a State under a declaration of cessation,
even though cessation applies to recognized refugees.171 In addition, under the ac-
celerated procedures, the applicant may have insufficient time to gather evidence,
consideration by authorities may be cursory and without an interview, and depor-
tation is not suspended during appeal.172

Where changed conditions are relevant, the focus of the inquiry is whether po-
litical and social changes are fundamental, durable, and effective in eliminating
the well-founded fear of persecution possessed by the asylum seeker at the time of
flight. Whether or not he or she is a refugee depends upon whether in reality he or
shemeets theConventiondefinition,which encompasses not just the inclusionbut
also the cessation clauses.
National practice suggests that confusion exists between cessation proper and

the application of cessation concepts during initial status determination. The term
cessation should be restricted to the termination of status of recognized refugees.
The asylum State bears the onus of initiation and the burden of proof where cessa-
tion is applied to a recognized refugee.
In States that regard the refugee definition as exclusively forward looking, the

asylum seeker bears the burden of proving that he or she has awell-founded fear of
persecution. States vary in their treatment of cases involving victims of past per-
secution who may no longer possess a well-founded fear of persecution because
of post-flight changed conditions in the State of origin. Some, for example the
United States, establish a presumption of continuing persecution and require the
authorities to prove that changed conditions have eliminated the applicant’s risk
of persecution.173 The SummaryConclusions of the expert roundtable on cessation

Sept. 1992 on ‘Change in Circumstances in a Refugee Claimant’s County of Origin: Suggested
FrameworkofAnalysis’. See also J. Fitzpatrick, ‘TheEndof Protection: Standards forCessation
ofRefugeeStatus andWithdrawalofTemporaryProtection’,13 Georgetown Immigration Law Jour-
nal, 1999, pp. 343, 356–63 (discussing changed circumstances cases from the USA).

170 ‘Lisbon Summary Conclusions’, above n. 118, para. 26.
171 Under the Law on Entry and Residence of Aliens and Right to Asylum of 11May 1998, French

authorities have subjected a growing number of asylum seekers to accelerated procedures on
the basis that their State of origin is subject to a declaration of cessation. In 1998, 2,225 asylum
applicants were so treated and 2,232 on provisional figures for 1999. P. Delouvin, ‘The Evolu-
tionofAsyluminFrance’,13 Journal of Refugee Studies,2000, pp.61,65–6.Manyof those affected
are Romanian.

172 Ibid., p. 66.
173 The USA is a noteworthy example of a State that sometimes grants asylum or non-refoulement

(withholding of removal) on the basis of past persecution. The circumstances underwhich asy-
lumwill be granted in the absence of a continued risk of persecution are the subject of recently
revised regulations at 8 CFR, paras. 208.13 and 208.16. Essentially, these regulations create a
presumption of continuing persecution that the immigration authorities may rebut by proof
of a fundamental change in circumstances that eliminates the original well-founded fear or by
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similarly recommend that ‘the asylum authorities should bear the burden of proof
that such changes are indeed fundamental and durable’.174

A separate issue is whether compelling reasons arising out of past persecution
justify granting refugee status, or whether some alternate protection should
be provided to those whose return to the State of origin would cause significant
hardship. The United States is a noteworthy example of a State that sometimes
grants asylum on the basis of past persecution, and in the absence of a continuing
well-founded fear of persecution. To qualify for asylum based on past persecution,
the applicant must demonstrate an unwillingness to return arising out of the
severity of past persecution or a reasonable possibility that he or she may suffer
‘other serious harm’ upon repatriation.
For those States that apply exclusively a forward-looking definition of eligibility

of refugee status, this option does not appear to be available. This may be the
case even where the asylum seeker qualified for refugee status at the time of
flight but ceased to have a well-founded fear prior to status determination, and
even where the past persecution was severe. An asylum seeker denied refugee
status might nevertheless qualify for subsidiary/complementary protection if
the individual would face significant hardship upon return.
As UNHCR has noted, the safe country of origin concept is not congruent

with cessation.175 The safe country of origin concept is raised by some States
of refuge during initial status determination. While it may involve an assessment
of general conditions in the State of origin, it is not linked to change (as are
the ceased circumstances cessation clauses). Nor is it applicable to recognized
refugees.

V. Recommendations regarding UNHCR and State practice

The recommendations which follow concern both UNHCR practice and
State practice with regard to cessation. The latter involves ceased circumstances
cessation,withdrawal of temporaryprotection, and cessationbasedon the refugee’s
actions. Issues relating to fair processes and exceptions to cessation will be
summarized in relation to State practice under the ceased circumstances
clauses.

proof that the applicant has a reasonable internal flight alternative. The applicant bears the
burdenofproof concerningawell-founded fearofpersecution that arises following fundamental
political change (e.g. in the Afghan situation where one persecutor is replaced by another).
Asylum may, however, also be granted under 8 CFR para. 208.13(b)(1)(iii) if the applicant
demonstrates anunwillingness to return arising out of the severity of past persecution or a
reasonable possibility that he or shemay suffer ‘other serious harm’ upon repatriation. 174
‘Lisbon Summary Conclusions’, above n. 118, para. 27. 175 ‘Note on theCessationClauses’, above
n.7, para.7. Formore informationon the safe country of origin concept and its application, see
UNHCR, ‘Asylum Processes (Fair and Efficient Asylum Procedures)’, UN doc. EC/GC/01/12, 31
May 2001, paras. 38–40; and J. van Selm, ‘Access to Procedures: “SafeThirdCountries”, “Safe
Countries ofOrigin” and“TimeLimits”’, June2001, pp. 35–41; both documents are available at
http://www.unhcr.org.
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A. UNHCR practice

Certain procedural mechanisms may enable UNHCR to administer the
cessation clauses more flexibly without undermining the international refugee
protection regime. For example, UNHCR regularly receives inquiries from the
governments of asylum countries regarding developments in States of origin
and the applicability of the ceased circumstances provisions. This represents a
reactive approach to considering changes in circumstances in a country of ori-
gin and the implications of such changes for the status of refugees from that
country. Instead, UNHCR could adopt a more proactive strategy, formulating
and presenting its assessment of improvements in conditions in countries of ori-
gin and their implications for the relevance of Article 1C(5) and (6) at meetings
of the Standing Committee. UNHCR could pursue such a strategy through an
annual review, similar to the surveys of refugee situations it conducted in the
mid-1990s.
UNHCR could also make greater use of its authority under its Statute and in

conjunction with Article 35 of the 1951 Convention to assist asylum States with
the application of the ceased circumstances provisions on an individual or group
basis. This approach poses less risk of jeopardizing the status or claims of refugees
in other asylum countries than a more proactive effort by UNHCR itself to em-
ploy Article 1C(5) and (6). Governments that invoked the cessation clauses with
respect to Chilean refugees did so responsibly from the perspective of UNHCR.
Whether other countries of asylum would also pursue a careful approach to cessa-
tiononagroupbasis, however, is less clear. Indeed, someasylumStateshave sought
to use the cessation clauses to bypass status determination procedures for new
claims.
When advising asylum countries on the use of Article 1C(5) and (6), UNHCR can

provide amoredetailed explanationof its position.UNHCRcould specify the addi-
tionalmeasuresneeded to satisfy the standardof fundamental anddurable change,
as it did in the case of Romania, when developments in a country of origin are in-
sufficient to justify the administration of the ceased circumstances provisions. In
addition, UNHCR could suggest an appropriate timeframe in a given situation for
evaluating circumstances in the country of origin.Asylumcountriesmaybewilling
and able to help promote the changes in the country of origin necessary to justify
the application of the cessation clauses.
UNHCR can also develop additional methods of applying the ceased circum-

stances provisions. The cases of Bosnia and Herzegovina, Afghanistan, and Cam-
bodia described above suggest that the traditional approach of administering
Article1C(5) and (6) onagroupbasis remains tooblunt an instrument for such com-
plex refugee situations. New practices for invoking Article 1C(5) and (6) can, how-
ever, facilitate UNHCR efforts to achieve durable solutions for specific caseloads of
refugees under its mandate who may no longer require international protection,
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as well as to respond to States’ concerns about safeguarding the right of asylum for
those who truly need it.
First, UNHCR could target the cessation clauses at a specific group of refugees

within a larger refugee population by specifying precise dates and particular
changes in circumstances, as it did in the case of pre-1991 refugees from Ethiopia.
Targeting specific groups of refugees still raises the risk of jeopardizing the status
or claims of asylum seekers residing in some host countries. Given the protracted
nature ofmany refugee emergencies and the complexity of post-conflict situations,
itmay nevertheless represent themost viable approach to the application of Article
1C(5) and (6) by UNHCR in the future.
Secondly, UNHCR could develop the practice of individual cessation. Although

the ceased circumstances provisions have traditionally been invokedbyUNHCRon
a group basis, their application to individuals is not precluded by the Convention
or the Statute. UNHCR has occasionally supported the application of Article 1C(5)
and (6) on an individual basis by its own offices as well as by countries of asylum.
Individual cessation alsoposes less riskofunduly influencing statusdetermination
procedures in asylumcountries than a declaration of general cessation for an entire
group of refugees.
The situation involving the residual caseload of Cambodian refugees described

above illustrates the potential utility and risks of establishing procedures for in-
dividual cessation. The ‘status review’ exercise in Cambodia provides some useful
lessons in this regard. One such lesson is the need for detailed information about
developments in the country of origin and their implications for individual cases.
Another is the importance of the procedure for notifying refugees that their status
may be re-examined in light of changes in circumstances in the country of origin.
Refugees whomay have their status withdrawn through the application of Article
1C(5) and (6) on an individual basis should be informed in advance of the process
of individual cessation and provided with an opportunity to present their cases.
These cases can be heard and, if necessary, alternative durable solutions found for
these individuals. Individuals who no longer require international protection can
then be given time to regularize their status and/or receive voluntary repatriation
assistance.
Thirdly, the cessation clauses could be employed as part of a comprehensive re-

sponse to a mass influx situation. Given the rights and benefits that are associ-
ated with refugee status, situations of mass influx can and should be addressed
within the framework of the 1951 Convention. UNHCR should therefore seek to
encourage the group recognition of refugees in these situations. UNHCR could
commit to review the status of such refugees and consider the application of the
ceased circumstancesprovisionswhenchanges in the countryoforigin suggest that
international protectionmay no longer be warranted.176 Drawing such an explicit

176 UNHCR staff, interviews by R. Bonoan, Geneva, Switzerland, 27 and 30Nov. 2000.
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linkage between recognition and cessation can demonstrate to asylum countries
that refugee status in situations of mass influx may be temporary, depending of
course on the circumstances of the situation in question.177

Additional standards for the use of Article 1C(5) and (6) may also need to be for-
mulated. The authors of the 1951 Convention seem to have envisioned a transi-
tion to democracy as the archetypal change in circumstances that would lead to
the cessation of refugee status.178 Subsequent UNHCR and Executive Committee
guidelines on the cessation clauses have reflected this interpretation of the ceased
circumstances provisions, tending to associate fundamental change with develop-
ments at the national level that remove the basis of a refugee’s fear of persecution.
UNHCR has implemented these guidelines by conducting comprehensive assess-
ments of conditions in a country of origin focusing on national political and ju-
dicial institutions and the degree of compliance with international human rights
principles.
Current guidelines and standards for evaluating change in a country of origin re-

flect a ‘top-down’ view of democratization. Targeted or individual cessation, how-
ever, would require a ‘bottom-up’ perspective. An evaluation of conditions in the
country of origin would focus on local and provincial ordinances, elections, polit-
ical institutions, courts, and law enforcement agencies, as well as the treatment of
political parties and social groups under such laws and institutions. Evidence of
fundamental and durable change at the local and regional level would then be bal-
anced against improvements in the human rights situation at the national level.
TheUNHCRHandbook asserts that the status of refugees should not be subject to

arbitrary or frequent review. Measures can be taken, however, to ensure that new
standards and procedures for administering the ceased circumstances provisions
do not infringe upon this principle. For example, UNHCR could develop a ‘check-
list’ outlining the conditions under which it could consider targeted or individual
cessation. Based on the cases examined above, some of the questions thatmight be
included on such a checklist include:

1. Can the affected individual refugees or groupof refugees bedistinguished
from a larger refugee population?

2. Are durable solutions available to those who would be affected by the ap-
plication of the cessation clauses?

3. Have other refugees similarly affected by the changes in circumstances in
the country of origin already repatriated voluntarily and, if so, what is
their status?

4. How extensive is the information available about the developments in the
country of origin?

177 Ibid.
178 See UNGA, ‘Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons:

Summary Record of the Twenty-EighthMeeting’, UN doc. CONF.2/SR.28, 19 July 1951.
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5. Is there general agreement among local and international observers about
the significance of these developments and their implications for the pro-
tection needs of affected refugees?

6. Are the changes (national, regional, or local) that affect the refugees in
question fundamental and durable?

7. To what extent is the international community supporting and promot-
ing the consolidation of these changes?

8. Can the situation in the country of origin be independentlymonitored by
UNHCR, other international agencies, and/or NGOs?

9. Can the cooperation of asylum States and the country of origin be ob-
tained?

10. Will the application of the cessation clauses to these individuals unduly
influence the claims or status of asylum seekers who do not belong to the
targeted group?

A broader interpretation of fundamental change would also help close the gap
between the standards of voluntary repatriation and cessation. UNHCR has main-
tained the position that the standards for voluntary repatriation and cessation are
different and that the former may occur at a lower level of change than is suffi-
cient towarrantadeclarationofgeneral cessation.Questionshavebeenraised,how-
ever, about thediscrepancybetween the conditions inwhichUNHCR isprepared to
promote voluntary repatriation and the changes needed to justify the application of
the ceased circumstances provisions. This gap may be exaggerated by the empha-
sis on developments at the national level in determining the applicability of Article
1C(5) and (6). A more inclusive notion of fundamental change, however, may help
reduce any perceived discrepancy betweenUNHCRprinciples and practice in these
areas.
Finally,UNHCR should further develop existing guidelines regarding the appli-

cation of Article 1C(5) and (6) in cases involving the settlement of civil wars. Efforts
by UNHCR to establish a framework of principles for evaluating post-conflict situ-
ations implicitly acknowledge that the traditional interpretation of the concept of
fundamental change as a transition to democracy is inadequate in such cases. For
example, the recommendation that a longer waiting period is necessary to deter-
mine the durability of change in countries that have experienced civil war seems
valid, especially when viewed from the perspective of developments at the national
level. Given the complexity of these situations, however, circumstances at the sub-
national level may also deserve consideration and may require less time to consol-
idate than those at the national level. In this regard, it is noteworthy that UNHCR
hasmovedmore quickly to declare cessation in the two cases of post-conflict settle-
ment (Sudan in 1973 and Mozambique in 1996) compared to situations of demo-
cratic transition (such as Chile in 1994).
More generally, an approach to cessation based solely on a transition to democ-

racy may overlook important differences in the nature of persecution in situations
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of internal conflict and state-sponsored repression. In the case of the former, per-
secution may be broader and more intense over a shorter time period and may
affect large groups of people, but such persecution may be less systematic and
institutionalized than in the case of state-sponsored repression. These differences
in the breadth and depth of persecution suggest the need to develop supplemental
standards for evaluating changes in circumstances following the settlement of civil
conflicts.
In formulating additional guidelines for evaluating post-conflict situations,

UNHCR may wish to draw on a growing body of literature on internal conflicts.
The latter may offer some additional indicators for determining the significance
anddurability of change in the aftermath of civilwars. Such researchhas found, for
example, that outside interventionplays an important role in shaping the outcome
of negotiated settlements of internal conflicts.179

More ‘flexible’ procedures, approaches, and standards for administering the
ceasedcircumstancesprovisionsare sometimes suggestedasadevice tomitigate the
perception of refugee status as a permanent condition and to reduce the incentives
for asylum countries to employ complementary forms of international protection.
The Global Consultations expert roundtable meeting in May 2001 nevertheless
concluded that:

State practice indicates that there is not necessarily a basis for the view that

more flexible interpretation and/ormore active use of the ‘ceased

circumstances’ cessation clauses would lead States to extend full Convention

refugee status to those whowould otherwise benefit from temporary

protection.180

The SummaryConclusions also caution against targeted or partial application of
ceased circumstances cessation, noting that, although this approachmight be suit-
able for discrete groups such as victims of the formerMengistu regime in Ethiopia,
its use to return refugees to safe areas in the State of origin could create or aggravate
situations of internal displacement.181

Carefully targeting the application of the ceased circumstances provisions and
clearly identifying any necessary exemptions can mitigate some of these risks.
Apprehension about the potential effects of cessation on status determination
procedures remains warranted, however, and UNHCR must continue to prac-
tise cessation in a careful manner. Countries of asylum have tended to inquire
about cessation almost immediately after positive developments have occurred in a
country of origin. In addition, some governments have inappropriately cited such
developments to justify the rejection of pending claims aswell as the automatic de-
nial of refugee status to new applicants.

179 B. Walter, ‘The Critical Barrier to Civil War Settlement’, 51 International Organization, 1997,
pp. 335–64.

180 ‘Lisbon Summary Conclusions’, above n. 118, para. 7.
181 Ibid., paras. 15–16.
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B. State practice

The disinclination of asylum States to apply the cessation clauses to rec-
ognized refugees has persisted despite renewed interest in the concept and its
statutory codification in some States. Attitudes towards the link between asylum
and immigration and towards the desirability of full integration of non-citizen res-
idents also shape cessation practice.
The incentives for an asylumState to terminate refugee protection,with orwith-

out a solid factual basis, may be heightened where it is heavily burdened by a
mass influx. Details concerning individuals in a mass influx may be largely un-
known to asylum State authorities, and thus harm may result from generaliza-
tions concerning changed conditions. An acute need exists to refine substantive
benchmarks for withdrawal of protection, to establish an objective and preferably
collective process for assessing relevant political and/or social change, and to pro-
vide continuedprotection to individuals facingpersecutionandtoothervulnerable
persons.
Separate provision should bemade in national law and in regional standards for

cessation of recognized refugee status. Matters such as revocation for fraudulent
procurement, exclusion, and expulsion should be addressed separately.
Fair process should include:

1. notice;
2. hearing or interview;
3. a neutral decisionmaker;
4. examination of evidence from awide range of sources;
5. consideration of potential threats to the refugee’s fundamental rights;
6. burden of proof on the asylum State;
7. particularized inquiry into the relevance of changed conditions to the

refugee’s personal situation; and
8. a delay for the purposes of assessing the durability of change.

A general finding of changed circumstances in the State of origin does not jus-
tify a blanket pronouncement of cessation, shifting the burden to individual recog-
nized refugees to seek reconsideration of their claims and an opportunity to prove
that they face a continuingriskofpersecutionor that theyqualify for anexemption.
Only where refugee status has been granted on a group basis may it be terminated
on such a basis, and only where procedures exist to permit individuals to establish
continuedeligibility for internationalprotectioneither as refugees or as candidates
for some other lawful status or complementary/subsidiary protection.
Where a new persecutor has displaced the old in the State of origin, it is theoret-

ically permissible to cease refugee status and provide a new status determination
procedure. Termination of refugee status in such cases is inappropriate unless an
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immediate grant of new status is provided. Such refugees continue to be entitled to
international protection, by virtue of the new risk. To terminate an existing grant
of refugee status, simply to issue that status anew, is administratively wasteful and
should be discouraged.
States shouldbe encouraged to codify exceptions to cessation.Thepreferred, and

most consistent, legal approach is to permit continuation of refugee status for per-
sons with compelling reasons, arising out of previous persecution or other serious
harm, to refuse to return to their State of origin. Where cessation is imposed, per-
sons eligible forhumanrightsprotectionagainst returnmustbegivenanappropri-
ate legal status. Those with special vulnerabilities, family ties, or risk of economic
loss should at the very least also be eligible for a humanitarian status.
States should be encouraged to codify exceptions and to integrate an approval

process into the cessation procedure. Those suffering severe past persecution or
the prospect of return to serious human rights violations should receive status and
standards of treatment at least equivalent to refugee status, in substance if not in
name.Thosewithspecial vulnerabilities, family ties,or riskofeconomic loss should
be treated humanely and not be forced into a quasi-legal status, but treatment as
refugeesmay not be necessary.
The differences between cessation proper and denial of refugee status because

post-flight developments have undermined an asylum claim should be empha-
sized. The tendency of asylum States to apply cessation concepts during initial sta-
tus determination creates confusion thatmay undermine the development of clear
and fair substantive and procedural standards for cessation.
Where a post-flight change of circumstances figures in initial status determina-

tion, some States have announced ‘cessation’ declarations for applicants of certain
nationalities. The result is a transfer of cases to an accelerated procedure disadvan-
tageous to the applicant (involving a presumption against persecution, the lack of
suspensive effect during appeal, and so forth). This misuse of the cessation con-
cept should be discouraged. Functionally, these measures resemble the controver-
sial safe country of origin concept, which also may place genuine refugees at risk
and add unnecessary complexity to the status determination process.
Some States establish a presumption of continuing fear of persecution upon

proof of past persecution. This may have the effect of shifting the burden of proof
concerning the relevance of post-flight change in circumstances from the asylum
applicant to the asylum State officials. In such cases, asylummay be granted if the
applicant has suffered severe past persecution or has reason to fear other serious
harm. These are not actual cessation cases, but this practice illustrates two policies
that should be encouraged in cessation: (i) placement of the burden of proof of the
existence and relevance of changed circumstances in the State of origin on the asy-
lum State officials, giving the refugee/asylum applicant the benefit of the doubt
in these uncertain situations; and (ii) explicit statutory provision for exceptional
cases, with relief commensurate to that enjoyed as a refugee.
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With respect to cessation premised upon changes in personal circumstances
under Articles 1C(1)–(4) of the 1951 Convention and Article I.4(a)–(d) of the OAU
Refugee Convention, the key criteria are voluntariness, intent, and effective protection.
Refugees should receive notice and a hearing or interview prior to cessation, un-

less it is genuinely impossible to locate them or they have obtained another se-
cure status in the asylum State (citizenship or durable residence with rights at
least equivalent to those enjoyed as a refugee) and cessation is a mere formality.
During cessation proceedings, refugees may be required to explain ambiguous
conduct, and adverse inferences may be drawn from unreasonable silence or non-
cooperation.
Concerning re-availment of national protection (generally, the acquisition or re-

newal of a passport, other contact with diplomatic and consular authorities of the
State of origin, or travel to third States on a State of origin passport), the refugee’s
conduct will generally be voluntary. The focus should instead be placed upon the
refugee’s intent, to determine if he or she has signalled a desire to re-establish a for-
mal link to the State of persecution. The refugee’s ignorance of alternatives (such
as asylum State travel documents, possibilities to marry or divorce without resort
to State of origin officials, etc.) is relevant to intent. An objective inquiry into the
prospect that the State of persecution will now provide effective protection is also
necessary.
Paragraphs121–2 of theHandbook suggest that conduct such as acquisition or re-

newal of a State of originpassport creates apresumptionof intent to re-avail oneself
of national protection. This phrasing is unfortunate, as itmay suggest that the bur-
den of proof concerning the inapplicability of cessation is on the refugee. Rather,
since conduct and conditions are so frequently ambiguous or uncertain, refugees
should be given the benefit of the doubt in cessationmatters.
The three criteria of voluntariness, intent, and effective protection also govern

the applicationofArticle1C(2) of the1951Convention andArticle I.4(b) of theOAU
Refugee Convention, relating to re-acquisition of nationality. Where the restora-
tion of nationality occurs as a result of conduct initiated by the refugee, the anal-
ysis is very similar to that in cases involving re-availment of protection. Where
restoration of nationality through action or legislation initiated by the State of
origin occurs, careful analysis of the situation is required. Voluntariness is cru-
cial, as a refugee may not be stripped of international protection if he or she re-
fuses to re-acquire the lost nationality of the persecuting State. Paragraph 128 of
the Handbook suggests that, where refugees are given the choice to opt out of gen-
eral nationality-restoration measures, cessation may be applied if they fail to act.
Such a categorical approach is not justified, because an inquiry into the third ele-
ment, the likelihood that the State will actually provide effective protection, is also
necessary.
The least problematic cessation scenario is acquisition of the nationality of

the State of refuge, as provided for in Article 1C(3) of the 1951 Convention and
Article I.4(c) of theOAURefugeeConvention.The refugeeenjoys legal rights at least
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equivalent to those guaranteed by these conventions and is secure against forced
return to the State of persecution. In many cases, the grant of naturalization will
result in cessation of refugee status without the necessity of a separate and formal
cessation proceeding. Where a non-refugee residence permit, rather than citizen-
ship, is granted, a similar automatic loss of refugee status may result. In this sec-
ond situation, States must take care to ensure that legal rights at least equivalent
to those guaranteed by the 1951 and OAU refugee conventions are conferred with
the residence permit in order to justify automatic cessation. If this is not the case,
refugee status should bemaintained until the conclusion of a formal cessation pro-
ceeding and a finding that one of the cessation grounds applies to the individual.
Acquisition of third State nationality is also envisioned as a basis for cessation

under Article 1C(3) of the 1951 Convention and Article I.4(c) of the OAU Refugee
Convention.Where legal rights at least equivalent to those enjoyed as a refugee and
security against forced return to theState ofpersecutionaccompany the acquisition
of the third State nationality, cessation may be imposed. Article 1C(3) and Article
I.4(c) notably do not include a requirement of voluntariness. In situations where
nationality is conferred without specific application by the refugee, asylum States
must engage in three inquiries prior to the imposition of cessation: (i) whether ef-
fective protection is available from the newState of nationality; (ii) whether there is
agenuineandeffective linkbetweenthatStateandthenewcitizen; and (iii)whether
thenationality law itself contraveneshuman rights norms, for example concerning
gender discrimination.
Where the newState of nationality is a successor State to the State of persecution,

inquiries into the prospects for effective protection are crucial and automatic ces-
sation would pose unacceptable risks. Since conditions in the successor State may
be unstable, the benefit of the doubt should be given to the refugee who resists ac-
quisition of successor State nationality. Fair hearingswill ensure that, for example,
members of racial, ethnic, and religiousminorities are not forcibly sent to a succes-
sor State willing to confer its nationality by operation of law but unlikely to offer
effective protection.
The risk that country conditions may be volatile is present in many cases in-

volving re-establishment in the State of origin under Article 1C(4) and Article
I.4(d). Fair proceedings, granting the benefit of the doubt to refugees, and built-
in delay in the application of the cessation clauses are appropriate. Prospects for
sustainable voluntary repatriation are enhancedwhere refugees have the option to
undertake assessment visits or to attempt re-establishment into uncertain condi-
tions, without having to forfeit their refugee status upon departure. The elements
of voluntariness, intent, and effective protection are vital in re-establishment
cases. Re-establishment denotes transfer of primary residence with a subjective re-
affiliation to the State of origin, rather than brief visits.
Articles I.4(f) and (g) of the OAU Refugee Convention are treated structurally as

cessation clauses but they operate functionally as expulsion clauses because they
apply without regard to the cessation of the risks of persecution or violence in the
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State of origin. Article I.4(f) (commission of a serious non-political crime in a third
State following grant of refugee status) appears to be intended to deter abuse of
asylumby criminal elements. Return to persecution appears an ill-suited response,
however, especiallywhere the refugeehas beendulypunishedby the State inwhich
the crimewas committed.Where the refugee has escaped punishment, extradition
to the third Statemay represent apossible solution to avoid return to anunchanged
risk of persecution or other violence. Moreover, refugees may be entitled to the
humanrightsbars to expulsion.Article I.4(g) (serious infringementof thepurposes
and objectives of the OAU Refugee Convention) could nevertheless be appropriate
in some circumstances, for instance, where militarized elements have infiltrated
refugee camps, although it would need to be applied in a manner complementary
to the 1951Convention. It likewise needs to be given a narrow interpretationwhen
used as a vehicle to implement the Article III ban on subversive activities against
other OAU States.182

VI. Conclusions

Application of the cessation clauses involves the loss of protection for pre-
viously recognized refugees, depriving themof existing rights and possibly result-
ing in their return to a State in which they experienced persecution. There seems
to be substantial agreement among UNHCR and States Parties that the cessation
clauses should be interpreted in a restrictive manner and administered with great
caution.
In consultation with States Parties, UNHCR has developed a series of guidelines

for the application of the ceased circumstances provisions. They outline an exhaus-
tive set of criteria for determining whether developments in the country of origin
constitute a fundamental and durable change in the conditions that led to the pro-
vision of international protection. UNHCR procedures for applying the ceased cir-
cumstancesprovisionsare similarly comprehensive, involvingadetailedevaluation
of the situation in the country of origin and extensive dialogue with the country
of origin, countries of asylum, and local and international NGOs. Thus, even in
cases that readily seem tomeet the standards of fundamental and durable change,
UNHCRhas takena cautious approach towardsdeclaring cessationbasedon ceased

182 Art. III of the OAURefugee Convention needs likewise be interpreted narrowly in order to pre-
vent violations of refugees’ freedom of expression. The ‘Key Conclusions/Recommendations
of the UNHCR Regional Symposium on Maintaining the Civilian and Humanitarian Charac-
ter of Asylum, Refugee Status, Camps and other Locations (26–27 Feb. 2001, Pretoria, South
Africa)’, UN doc. EC/GC/01/9, 30May 2001, suggested the following list of prohibited subver-
sive activities: (i) propaganda forwar; (ii) incitement to imminent violence; and (iii) hate speech.
Suggested responses to such activities included informing refugees of their obligations under
international law,working regionally to stemsubversive influences, andpromotingdemocracy
and peace in the region.
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circumstances. A careful interpretation and application of the cessation clauses has
not, however, precluded UNHCR from actively considering the use of the ceased
circumstances provisions in Article 1C(5) and (6) in a timelymanner when positive
developments have occurred in countries of origin.
AlthoughArticle1Cenvisions cessationbasedbothon the individual acts of a rec-

ognized refugee and also on a general change in conditions in the State of origin,
it is ceased circumstances cessation that has been the focus of UNHCRpractice and
appears tobeof greatest contemporary concern toStates.As thepreceding reviewof
UNHCRandState practice suggests,UNHCRand asylumStatesmaybe confronted
with situations inwhich refugeepopulations– orparticular segmentsof thosepop-
ulations – under their care may no longer require international protection, but to
whom Article 1C(5) and (6) cannot be applied under existing standards and proce-
dures.Newapproaches to cessationmaybe able to address this problemand ensure
that refugee status is reserved for those who truly need it. Thesemight include tar-
geted cessation fordiscretegroupsof refugeeswhose specific shared riskofpersecu-
tion has been eliminated by durable changes in political conditions in the State of
origin. Clearer standards concerning exceptions to cessation may provide reassur-
ance that cessationwill not inflict undue traumaon refugees, result in violations of
their human rights, or impose excessive hardship relating to suchmatters as sepa-
ration of family members. Any new procedures must still be designed to mitigate
the risk of undermining international protection and continue to be administered
with great caution.
The cessation clauses do not negate the importance of facilitating naturalization

under Article 34, nor undermine the suitability of local integration as a durable so-
lution for refugees. Recognition of the settled expectations of refugees is reflected
in the continuing paucity of State practice regarding the termination of individ-
ual grants of refugee status. The best assimilated and long-resident refugees donot
present a likely target for public discontent, and the termination of their protec-
tion would entail a substantial drain on scarce enforcement resources. The admin-
istrative costs of institutingproceedings against refugees before theyhave acquired
some alternate durable legal status, the obligation to prove that general changed
circumstances enable safe return for the individual refugee, and the probability
that safe conditions may independently induce voluntary return, combine to de-
prioritize individualized cessation. The difficulties States have faced in removing
failed asylum seekers suggest that cessation is even less likely to result in automatic
return.183

Nevertheless, a refinement of standards to guide State cessation practice is both
feasible and desirable. Group-based refugee protection has been terminated by

183 G. Noll, ‘Rejected Asylum Seekers: The Problem of Return’, in Migration and Development (ed.
R. Appleyard, United Nations Population Fund/International Organization for Migration,
Geneva, 1999), pp. 267–87.
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States of refuge, often in collaboration with UNHCR declarations of cessation un-
der its Statute. Criteria for evaluating fundamental, durable, and effective change
in the State of origin are shared by UNHCR and States in applying the similar
ceased circumstances clauses of the Statute and Convention. Refugees who face
cessation of group-based refugee status must be permitted to contest whether a
general change in conditions in the State of origin has eliminated their own well-
founded fear of persecution. While States rarely apply ceased circumstances cessa-
tion to individual recognized refugees, States must, in an objective and verifiable
manner, establish that the situation that justified thegrantingof refugee statushas
ceased to exist. Theburden is on the State of asylumtodemonstrate that the criteria
for cessation have beenmet.
Cessation premised on the individual acts and situations of recognized refugees

pursuant to Articles 1C(1)–(4) is guided by the elements of voluntariness, intent,
and effective protection. State practice involving termination of previously granted
refugee status remains rare under these Articles.
Procedures for cessation by States must include safeguards based on ordinary

rules of fairness andnatural justice. The elements of a fair cessationprocess include
notice, anopportunity topresent and to contest evidence, andplacementof thebur-
den of proof on the State seeking to impose cessation.
Refugees must be given an opportunity not only to contest the applicability of

cessation criteria to their situation, but also for consideration of their eligibility for
exceptions to cessation. State practice as well as a dynamic interpretation of the ex-
ception in light of theobject andpurpose of the1951Convention support an exten-
sion of the proviso of Article 1C(5) and (6) to refugees facing cessation under any of
the cessation clauses. Severe past persecution justifies the continuation of refugee
status. Cessation does not equate with return, where refugees qualify for comple-
mentary/subsidiary protection or where their long stay resulting in strong family,
social, and economic links calls for appropriate arrangements to be made on their
behalf, as recommended by Executive Committee ConclusionNo. 69.
Termination of temporary protection calls for application of cessation criteria,

especially where the beneficiaries includemany Convention refugees whose deter-
mination of status has been delayed. They must be given an opportunity to apply
for refugee status and to establish their eligibility for the exception to cessation or
other forms of protection against involuntary return.



8.2 Summary Conclusions: cessation of refugee status

Expert roundtable organized by the United Nations High Commissioner
for Refugees and the Carnegie Endowment for International Peace,
hosted by the Luso-American Foundation for Development, Lisbon,
Portugal, 3–4May 2001

The second day of the expert roundtable addressed the cessation clauses
of the 1951Convention relating to the Status of Refugees, based on two discussion
papers, ‘Current Issues inCessationof ProtectionunderArticle1Cof the1951Con-
vention and Article I.4 of the 1969OAUConvention’, by Professor Joan Fitzpatrick
and ‘When is International Protection No Longer Necessary? The “Ceased Cir-
cumstances” Provisions of the Cessation Clauses: Principles and UNHCR Practice,
1973–99’, by Rafael Bonoan. Participants were also provided with the UNHCR
Guidelines on the Application of the Cessation Clauses and written contribu-
tions from: the Government of the Netherlands; Judge Bendicht Tellenbach,
Swiss Asylum Appeal Commission; and Dr PenelopeMathew, Australian National
University. NGO and other input was fed into the process in the course of the dis-
cussion. ProfessorWalter Kälinmoderated the discussion.
The following Summary Conclusions do not represent the individual views of

each participant or necessarily of UNHCR, but reflect broadly the issues emerging
from the discussion.

A. State andUNHCR practice with respect to the cessation
clauses

1. One of the objectives of the discussion was to understand why, overall,
the cessation clausesunder the1951Convention are little-usedprovisions
by States. There was therefore considerable discussion across the range of
issueswhich impact on the application of the cessation clauses. The emer-
gent focus of the discussion was on the more complex issue of the appli-
cation of Articles 1C(5) and (6). For this reason, and in view of the fact that
Articles 1C(1)–(4) are less used, these conclusions reflect the greater
emphasis in the discussion on the application of Articles 1C(5) and (6).

545
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2. A number of countries do not invoke the cessation clauses at least in part
because of the administrative costs involved, including the costs of im-
plementing reviewprocedures; the recognized likelihood that evenwhere
cessation results, it may not lead to return because those whose refugee
status has ceasedwill have the possibility to remain under another status;
and/or a State preference for naturalization under Article 34 of the Con-
vention.

3. Cessation has, on occasion, been a formality used for administrative rea-
sons, that is, to transfer both administrative andfiscal responsibility from
one government entity to another. In this sense, itmaynot have any direct
impact on the life of the individual(s) concerned.

4. In someStates a declaration of general cessationhas beenmade in relation
to refugees from a specific country not for the purpose of reviewing the
status of those recognized as refugees but with a view to limiting applica-
tionsof asylumseekers coming fromthat country. In some instances cessa-
tionappears tohavebeenused todesignate a countryoforiginasgenerally
‘safe’ in the context of refugee status determination. In a similar light, re-
cent legislation in someStates providing for theperiodic reviewof refugee
status may lead to an increased interest in invoking the cessation clauses.
These examples indicate that there is aneed to clarify applicable standards
in the application of the cessation clauses.

5. UNHCR has, in certain specific situations involving large numbers of
refugees, invoked the cessation clauses by publicly issuing declarations of
general cessation.

B. Application of the ‘ceased circumstances’ cessation clause
(Articles 1C(5)–(6) of the 1951Convention)

(a) Cessation as a flexible tool

6. The ‘ceased circumstances’ cessation provisions pose a number of legal
andoperationalquestionsandaremost inneedof expert examinationand
practical guidance.

7. State practice indicates that there is not necessarily a basis for the view
thatmore flexible interpretation and/ormore active use of the ‘ceased cir-
cumstances’ cessation clauseswould lead States to extend full Convention
refugee status to thosewhowould otherwise benefit from temporary pro-
tection.

8. In considering a flexible approach to cessation, it is helpful to distin-
guish between operational procedures and normative standards. At the
operational level, a flexible approach is needed. This would include such
measures as consultations between the affected parties, including refugee
communities, and phased implementation that takes into account the



Summary Conclusions 547

needs of the host country, the country of return, and the refugees them-
selves. On the other hand, at the normative level, a flexible application of
the cessation clauses should not be taken to mean that protection stan-
dardsmay be diminished.

(b) Criteria and process

9. Theprocess of arrivingat adeclarationofgeneral cessation requires coher-
ence, consultation, and transparency.

10. The criteria for declaring general cessation as set out in Executive Com-
mittee Conclusion No. 69 (1992) on cessation of status and in UNHCR’s
Guidelines are generally adequate. This being said, there is a need for fur-
ther development of the guidelines which should focus on procedures for
assessing ceased circumstances. This should include broader considera-
tion of a range of factors including human security, the sustainability of
return, and the general human rights situation.

11. The criteria for cessation shouldbeapplied carefully,not inpurely formal-
istic terms, with full awareness of the situation in the country of origin as
well as the country of asylum.

12. In determining whether general cessation can be invoked with regard to
a specific group of refugees, the following elements are crucial: (i) assess-
ment of the situation in the country of origin against the criteria men-
tioned above in paras. 10 and 11 on the basis of all available information
from a variety of sources; (ii) involvement of refugees in the process (per-
haps including visits by refugees to the country of origin to examine con-
ditions); (iii) examination of the circumstances of refugees who have vol-
untarily returnedto thecountryoforigin; (iv) analysisof thepotential con-
sequences of cessation for the refugee population in the host country; and
(v) clarificationof categoriesofpersonswhocontinue tobe inneedof inter-
nationalprotectionandof criteria for recognizingexceptions to cessation.

13. Following a declaration of general cessation, procedures should be imple-
mented in a flexible, consultative, and phasedmanner, particularly in de-
veloping countries hosting large numbers of refugees.

14. Factors critical to the success of implementing general cessation include
agreement on implementation procedures and timeframes among States,
UNHCR, NGOs, and refugees, counselling of refugees, information shar-
ing, and the provision of assistance to returnees.

(c) Targeted/partial application of the ‘ceased circumstances’
clause

15. Possible criteria for targeted, or partial, application of the cessation
clauses require further examination.Twosituationsmayarise. In thefirst,
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a certain sub-group, rather than an entire refugee caseload, from a spe-
cific country of origin might be targeted for cessation. This approach has
been taken by UNHCR on one occasion, in relation to declaring general
cessation for Ethiopian refugees from the Mengistu regime, but not for
Ethiopian refugees who had fled subsequently. In some circumstances it
might be possible to use a similar approach.

16. The second possible use of partial cessation would be with respect to per-
sons from a particular area of the country of origin. Consideration should
be given to the importance of not subjecting refugees to unnecessary re-
view in light of changes which may in fact be temporary. The notion of
eventual return to safe areas in the country of origin would need further
careful examination in the context of cessation. Importing the idea of re-
location/internal flight alternative from refugee status determination is,
for instance, not appropriate in relation to cessation and would raise hu-
man rights concerns,most notably the creation or expansion of situations
of internal displacement.

(d) Individual application of the ceased circumstances cessation
clause

17. The practice under Article 1C(5)–(6) has hitherto been for cessation to be
declared on a group basis, and not applied to individual cases selected
from among a larger group of the same nationality. While nothing in the
Convention precludes its use with respect to an individual refugee, such
an approach would require further analysis if it were to be used, not least
because of the need to respect a basic degree of stability for individual
refugees.

(e) Compelling reasons

18. Application of the ‘compelling reasons’ exception to general cessation
contained in Article 1C(5)–(6) is interpreted to extend beyond the actual
wordsof theprovision and is recognized to apply toArticle1A(2) refugees.
This reflects a general humanitarian principle that is now well grounded
in State practice.

19. Inaddition,ExecutiveCommitteeConclusionNo.69 setsouta furtherhu-
manitarian exception for persons whose long stay in the host country has
resulted in strong family, social, and economic ties. These and other sim-
ilar categories of cases should benefit from a secure legal status.
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(f ) Cessation in situations ofmass influx

20. Theuseof cessation inmass influxdependson the situation in the country
of origin and on the status of the refugees in the host countries. It can be
categorized as follows:
� Prima facie group determination under the 1951 Convention and/or the OAU
Convention.1 The Conventions’ cessation clauses apply.

� Temporary protection in the wake of mass influx, which includes persons cov-
ered by the 1951 Convention. Since temporary protection is built upon
the 1951 Convention framework, it is crucial that in such situations
the cessation clauses are respected. This can be achieved, for instance,
by promoting voluntary repatriation in safety and dignity when con-
ditions so allow, and by providing access to refugee status determi-
nation procedures when temporary protection is lifted, if not sooner.
Access to status determination procedures after lifting temporary pro-
tection would need to take into account humanitarian and human
rights exceptions and in particular compelling reasons arising out of
previous persecution.

� Complementary protection/broader notion of temporary protection. A different
set of procedures and criteria would avail, linked to the reasons for
recognition, given that it applies to those who are not covered by the
1951 Convention. Such standards would still need to be developed, de-
pending on the situation.

(g) Relationship to durable solutions

21. As a guidingprinciple, cessation of refugee status should lead to a durable
solution. It shouldnot result in people residing in ahost Statewith anun-
certain status. Nor would cessation necessarily lead to return.

22. While voluntary repatriation and cessation may both be elements in a
comprehensive approach to address specific refugee situations, the stan-
dards and policies appropriate for each are different. An analysis of the
circumstancesof refugeeswhorepatriate voluntarilymaybean important
element in determiningwhether a general declaration of cessationwould
follow.

23. Residual caseloads remaining after the ending of a voluntary repatriation
programme can be divided broadly into two categories. Where there has
been an individual status determination, the cessation clauses might be

1 Editorial note: Refers to 1969 Organization of Africa Unity (OAU) Convention Governing the
Specific Aspects of Refugee Problems in Africa, 1001UNTS 45.
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applied if the circumstances so warrant. Where there has been no indi-
vidual determination (either because of a prima facie determination of
refugee status or because of the granting of temporary protection), indi-
viduals not choosing voluntary repatriation should be entitled to seek in-
dividual determinations which, in addition to the principles that would
ordinarily apply to such determinations, might also include a review of
whether their circumstances have changed in the particular case, or there
are compelling reasons arising out of previous persecution.

24. In those cases where return is not a viable option, naturalization or at the
very least some form of permanent residence is necessary.

C. Change in personal circumstances under 1951
Convention, Article 1C (1)–(4) andOAU Convention,
Article I.4(a)–(d)

25. Cessation based on changes in personal circumstances should be assessed
under the criteria of voluntariness, intent, and effective protection,which
should not be applied in a formalistic manner. The conclusions con-
tained under this heading in Professor Fitzpatrick’s paper were broadly
endorsed.

D. Relationship of cessation to determination of refugee
status

26. In principle, refugee status determination and cessation procedures
should be seen as separate and distinct processes, and should not be con-
fused.

27. If in the course of the asylum procedure there are fundamental changes
in the country of origin, the asylum authorities should bear the burden
of proof that such changes are indeed fundamental and durable. Human-
itarian exceptions would need to be properly accommodated in such a
context, that is, for instance, in cases where individuals had previously
suffered severe forms of persecution.

E. Final observations

28. It was considered that UNHCR’s Guidelines on Cessation were generally
well crafted but should be updated on the basis of the findings of this
meeting. Particular attention should be paid to ensuring that cessation
is undertaken only following full consultation and open communication
with all affected parties.
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I. Introduction

The family is universally recognized as the fundamental group unit of so-
ciety and as entitled to protection and assistance from society and the State. The
right to family life is recognized in universal and regional as well as in many na-
tional legal instruments. The right to family unity is inherent in the right to family
life. This right applies to all human beings, regardless of their status.

Few human rights instruments, however, are explicit about how and where this
right is to be effected in relation to families that have been separated across inter-
national borders. For refugees and those who seek to protect them, the right to
family unity implies a right to family reunification in a country of asylum, because
refugees cannot safely return to their countries of origin in order to enjoy the right
to family life there. The integrity of the refugee family is both a legal right and a
humanitarian principle; it is also an essential framework of protection and a key
to the success of durable solutions for refugees that can restore to them something
approximating a normal life.

Refugees run multiple risks in the process of fleeing from persecution, one of
which is the very real risk of separation from their families. For individuals who,
as refugees, are without the protection of their own countries, the loss of contact
with family members may disrupt their major remaining source of protection and
care or, equally distressing, put out of reach those for whose protection a refugee
feels most deeply responsible.

This paper, after introducing the issues that arise in discussions of family unity
(section II) and examining the role of the family in refugee protection (section III),
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reviews the position of the refugee family in international law, both in relation to
the right to family unity and the issue of family reunification (section IV). It then
examines how these legal norms have been reflected in State practice, through the
legal framework on the one hand (section V), and policy and practice on the other
(section VI). The paper concludes by reviewing the emerging consensus on family
reunification as a right of refugees (section VII).

II. Refugee family unity in context

Although the right to seek and enjoy asylum in another country is an in-
dividual human right,1 the individual refugee should not be seen in isolation from
his or her family. The role of the family as the central unit of human society is en-
trenched in virtually all cultures and traditions, including the modern, universal
legal ‘culture’ of human rights. The drafters of the 1951 Convention Relating to
the Status of Refugees2 linked a protection regime premised on the individual’s fear
of persecution to the refugee’s family in a strongly worded recommendation in the
Final Act of the diplomatic conference that adopted the Convention. In Recommen-
dation B, the conference urged governments to ‘take the necessary measures for
the protection of the refugee’s family’, and declared that ‘the unity of the family . . .
is an essential right of the refugee’.3 The States that are members of the Executive
Committee of UNHCR have repeatedly emphasized the importance of family unity
and reunification.

Protection at its most basic level derives from and builds on the material and
psychological support that family members can give to one another. The trauma
and deprivation of persecution and flight make this support particularly critical
for refugees. Refugees repeatedly demonstrate remarkable powers of resilience
in adversity, but the solitary refugee must of necessity rely more heavily on ex-
ternal providers of assistance and protection. The self-help efforts of the refugee
family multiply the efforts of external actors, as recognized by UNHCR’s Execu-
tive Committee, in calling for ‘programmes to promote the self-sufficiency of adult
[refugee] family members so as to enhance their capacity to support dependent fam-
ily members’.4

Implementation of the right to family unity in the refugee context requires not
only that the State refrain from actions that would disrupt an intact family, but

1 ‘Everyone has the right to seek and to enjoy in other countries asylum from persecution.’
Universal Declaration of Human Rights, UNGA Resolution 217 A (III), 10 Dec. 1948 (hereinafter
‘Universal Declaration’), Art. 14(1).

2 Convention Relating to the Status of Refugees, 1951, 189 UNTS 150 (hereinafter ‘1951 Conven-
tion’).

3 Final Act of the United Nations Conference of Plenipotentiaries on the Status of Refugees and
Stateless Persons, 1951, UN doc. A/CONF.2/108/Rev.1, 26 Nov. 1952, Recommendation B.

4 ExecutiveCommittee,Conclusion No.88 (L),1999, para.b(v), ‘Protection of the Refugee’s Family’.
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also that it take action to allow a dispersed family to reunite without returning to a
country where they would face danger. Such policies, codified in domestic law and
regulation, lower the costs and enhance the effectiveness of protection programmes
as refugee familiesprovidemutualassistance to theirmembers.Host countriesben-
efit when their own policies, procedures and programmes strengthen the unity
of the refugee family, helping individuals to function in countries of asylum or
resettlement, facilitating their integration into the host society, and promoting so-
cial and economic self-sufficiency. As noted at a 2001 international conference on
resettlement: ‘A flexible and expansive approach to family reunification therefore
not only benefits refugees and their communities, but also resettlement [and other
host] countries by enhancing integration prospects and lowering social costs in the
long term.’5

The international community has accepted the obligation of protecting people
who cannot look to their own countries to safeguard their fundamental rights,
which include the right to family life. It has also taken on the obligation to search
for durable solutions to the plight of refugees, which can hardly be achieved while
the members of a family are scattered and fearful for their own and each other’s
well-being.

Given current concerns of governments about migration control, it is perhaps
not surprising that implementation of the right to family unity is fraught with
obstacles. The importance of maintaining or restoring the unity of the refugee
family is well understood and accepted by most countries of asylum, for human-
itarian as well as practical reasons, but the actions of States are sometimes at odds
withacknowledgedobligations.Thespecial situationof refugeesnotwithstanding,
family unity – particularly when it requires action in the form of family reunifica-
tion – is commonly seen through the lens of immigration, which many countries
are trying to control or reduce. For the last two decades or so, the majority of legal
immigrants to the member countries of the Organization for Economic Coopera-
tion and Development (OECD) have immigrated under family reunion provisions.6

Attempts to control and narrow the stream of family migration have led many
countries into more restrictive interpretations of their obligations to protect the
refugee family. States are concerned both with the multiplier effect of ‘chain migra-
tion’ of legitimate family members, and with fraud. Concerns about fraud are di-
rected at migrants as well, but are particularly marked in the refugee context, since
refugees often lack documents attesting to the veracity of their claims of a family
relationship.

5 UNHCR, ‘Background Note: Family Reunification in the Context of Resettlement and In-
tegration’, Annual Tripartite Consultations on Resettlement between UNHCR, resettlement
countries, and non-governmental organizations (NGOs), Geneva, 20–21 June 2001, para. 1(e).

6 Organization for Economic Cooperation and Development, Continuous Reporting System
on Migration (SOPEMI), Trends in International Migration (Annual Report, OECD, Paris, 2001),
pp. 20–1 and passim.
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The challenge for States is to balance their migration concerns with their human-
itarian obligations in a manner more suited to protecting families (and rights) and
less likely to exacerbate the problem of unauthorized arrivals that they are trying
to address.

It is common knowledge, for example, that because of the lack of legal means to
enter many countries of asylum, many husbands (it is usually, although not always,
the husband) will leave their wives and children at home or in a country of first
asylum in order to attempt the journey alone.7 If they are stopped in a coun-
try of transit, they are often unable to return to the country of first asylum. The
families concerned are usually left in desperate straits. Barring the possibility of re-
unification in the country of transit or first asylum, where the level of protection
afforded may not be sufficient, the only legal means of reunification then becomes
resettlement, a lengthy and expensive process, which is difficult for the separated
family members and resource-intensive for UNHCR, non-governmental organi-
zations (NGOs), and the affected governments.8 It also distorts the resettlement
process by directing resources away from other protection concerns in order to
solve family reunification problems that States have, to some extent, brought upon
themselves.

The gender implications of this common scenario are that, since it is primarily
women and children who are left behind in the country of origin or transit, they are
at greater risk from a protection perspective. This is not only because of their fear
of persecution in the country of origin but also because they are then without the
support of male family members. To make matters worse, they are unable to work
towards a durable solution, since they cannot initiate family reunification proce-
dures and can therefore play at best only a passive role in the procedure, unless they
too expose themselves to the dangers of clandestine travel.9

Reunification, even when successful, often takes much longer than refugees ex-
pect because of the length of asylum procedures for the principal applicant and
resettlement/reunification/immigration procedures for the family thereafter. The
passage of time alone is damaging to the family, and costly to States, since the
likelihood of social problems and even family breakdown is higher with longer
periods of separation and this may result in increased costs for States in welfare
and other support services. In some cases, husbands eventually ‘disappear’ or stop

7 Cost is a related factor, which goes up with the distance, difficulty, and illegality of the journey.
Asylum seekers advised one UNHCR office, for example, that the going rate to be trafficked from
the Russian Federation to Central or Western Europe was US$3,000–5,000 per person. E-mail
from UNHCR field office to authors, 6 Aug. 2001.

8 The numbers involved are not small, e.g. there are at present approximately 1,500 family
members in Indonesia awaiting resettlement in order to be reunited with other family members.

9 See e.g., Refugee Council of Australia, ‘Discussion Paper on Family Unity and Family Reunifica-
tion’, Aug. 2001, available on http://www.refugeecouncil.org.au/position082001.htm, section 7.
See also, G. Sadoway, ‘Canada’s Treatment of Separated Refugee Children’, 3 European Journal of
Migration and Law, 2001, pp. 348–50.
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transferring funds back to their families, either of which causes an increase in the
numbers of stranded family members requiring financial and social assistance. In
other cases, after one or two years living as a single mother in difficult conditions
without the means to support her family adequately, a woman may decide to return
to the country of origin, even if it is not safe. Her risk in returning may be height-
ened in traditional communities by suspicions about her sojourn abroad without
her husband, and she may face persecution or even death for her perceived immoral
behaviour.10 Long waiting periods also increase the risk of family members becom-
ing victims of traffickers.

In a different and all too common scenario, a child may arrive alone in a country
of asylum. These compelling cases can be extremely complex. In some instances,
desperate parents have sent children abroad for their own protection, for example,
to avoid forced recruitment by armed groups. In other cases, the parents are hoping
for a better life for their child, or for themselves, and have not necessarily acted in
the child’s best interests by sending him or her alone. Some children are escaping
from their families in situations that may well qualify them for refugee status, for
example incasesof forcedmarriageor femalegenitalmutilation. Instill other cases,
the child was already separated from his or her family in the country of origin or a
country of transit.

The obligation to resolve these cases in the best interests of the child, whether or
not he or she is recognized as a refugee, requires States to undertake a careful inves-
tigation into the facts and circumstances of each child and family. Some countries,
such as Canada and Poland, do not allow unaccompanied and separated children
recognized as refugees to apply for family reunification with their parents, in part
to discourage parents from sending children abroad. Some States that do have pro-
visions for parents to join a minor child impose conditions on reunification so unre-
alistic as to virtually eliminate the possibility – for example by requiring that minor
children meet the income requirements of a sponsor of joining relatives. Children
in this situation face an unacceptable choice: either to return to a place where they
fear persecution, or to endure long-term separation from their parents. A State’s
fear of ‘anchor children’ being used to open a path for the immigration of a family
does not justify denial of family reunification to a child who has been found to have
a legitimate claim to refugee status, nor does it comport with international obliga-
tions relating to family reunification and the best interests of the child.

Some States’ efforts to intercept illegal migrants include screening for protection
purposes, with resettlement as the durable solution. The intercepting country gen-
erally tries to find other countries to offer the necessary resettlement spaces to the
refugees thus identified. Leaving aside the question of whether such schemes are a
positive example of balancing migration concerns with protection responsibilities,
or of burden-sharing, it should be recognized that at least some of the intercepted

10 E-mail from UNHCR field office to authors, 3 Aug. 2001.
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refugees will have family ties in the country they were trying to reach and should
be allowed to proceed to join their relatives there.

In addition to migration control concerns, in some countries there is still a lack of
information or awareness of State responsibilities regarding family unity. Where,
for example, legislation relating to family reunification imposes the additional re-
quirement that the family members must independently meet the refugee defini-
tion, the purpose of the right to family unity in the refugee context is defeated.11

In other countries, legal or administrative structures are lacking. For example, a
refugee law enacted in Romania in 2001 lacked any provision for family reunifica-
tion, even though previous legislation had allowed asylum applications to be sub-
mitted at the country’s missions abroad, a procedure that had been instrumental in
family reunification cases. This procedure was not retained in the 2001 law, which
instead required that all applicants for asylum appear in person on the territory of
the country.12

Resource constraints also have an impact on refugee family unity. In some cases,
countries are not able or willing to allocate the necessary human or material
resources to support the process of restoring family unity. In other situations, coun-
tries may be concerned at the prospect of additional costs posed by arriving family
members, and so limit their possibilities for entry or require refugees to meet the
same tests of income and accommodation that are required of immigrants. In par-
ticular, a number of countries retain the possibility of barring refugees’ family
members who may on account of health problems represent a drain on public
resources, although it is becoming less common for States to exercise this option.13

11 See, e.g., Estonia’s Law on Refugees, 9 July 1997, ch. I (General Provisions), Art. 5, ‘Granting
Asylum’, para. 3 (unofficial translation, accessed on 1998 UNHCR RefWorld CD-ROM, Legal
Information, REFLEG, Estonia).

12 Ordinance102/2000on the Status and Regime of Refugees in Romania, Nov.2000, ch. II, section
1, Art. 7(1). Law 323/2001 approving this Ordinance was approved by the Romanian parliament
in June 2001 and entered into force on 27 June 2001. Since then, the absence of procedures to ef-
fect family reunification has been remedied at least in part by a Feb. 2002 ordinance permitting
the National Refugee Office to receive applications for family reunification and to issue travel
documents for those permitted to reunite with their families to the relevant embassy or con-
sulate abroad allowing them to enter on a family visa (Romanian Ministry of Interior and the
Ministry of Foreign Affairs, Order No. 213/A/2.918, 11 Feb. 2002). There remain concerns that
the new ordinance applies only to those with refugee status, not complementary statuses, does
not contain a waiver for visa and/or travel fees for persons in need, and only applies to nuclear
family members. The ordinance also presupposes the existence of original documents necessary
to verify the relationship, which may not be readily available or could endanger those concerned
if applied for.

13 For example, in Australia in 2001, a refugee man set himself ablaze (and later died) outside the
parliament building after his wife and children, one of whom was disabled, were refused per-
mission to join him in Australia ‘on grounds of substantial health care costs to the Australian
community’, according to the Minister for Immigration: Sydney Morning Herald, 3 April 2001.
The US may bar entrants who suffer from infectious diseases such as HIV/AIDS or tuberculosis,
unless they can qualify for a waiver based on three criteria: private medical insurance, no danger
to public health or safety, and commitment to avoid spreading the disease. There is, however, a
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In the light of heightened security concerns following the 11 September 2001
terrorist attacks in the United States, family reunification procedures have become
stricter and more protracted as more concrete evidence of family relationships
and identity are demanded.14 Background checks on family members are already
a common source of delays in processing family reunification cases. Given that
many refugees come from regions in turmoil that may also harbour terrorists,
intense scrutiny is bound to be directed towards people trying to enter western
States through all channels, including asylum systems and family reunification
programmes. Use of the exclusion clauses of the 1951 Convention may become
more prevalent to prevent entry of relatives who are suspected of terrorist or crimi-
nal involvement.

III. The family as a source of protection

A. The role of the family in protection and assistance

In the face of persecution, families adopt a variety of protective strategies,
some of which may necessitate temporary separation. Such strategies include send-
ing a politically active adult into hiding, helping a son to escape forcible recruit-
ment by militia forces, or sending abroad a woman at risk of attack or abduction.
Family members may be forced to take different routes out of the country or to leave
at different times as resources or opportunities permit.

Whether as a chosen strategy or an unintended consequence of the chaos of
forcible displacement, the separation of a refugee family is rarely intended to
be permanent. Refugees commonly go to great lengths to reassemble the family
group, but often encounter enormous practical and legal obstacles in the process.
The powerful motivation to maintain or restore family unity attests to the sense of
safety and well-being that for many people resides uniquely within the family.

The most fundamental functions of physical care (particularly to the young, old,
and sick), protection, and emotional support take place within the family unit.
The weaker public institutions of social protection are, the more reliant individ-
uals are on family structures. While many families fall short of idealized notions
of functioning in the best interests of each of their members, involuntary separa-
tion from the family creates particular vulnerabilities. When other institutions of

‘Special Medical Case Management Program’ (SMCMP) in the US Resettlement Program, which
provides government funding to communities to assist with the medical care and management
of refugees living with HIV/AIDS. This programme is available both to family reunion cases and
to ‘free cases’ (SMCMP, interview with programme manager at Immigration and Refugee Ser-
vices of America, 23 May 2002).

14 See generally, UNHCR, ‘Addressing Security Concerns without Undermining Refugee Protec-
tion’, Nov. 2001.
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society break down or are unavailable, as is so often the case in refugee situations,
the family assumes a greater than usual importance. Refugees who are alone are
more at risk of exploitation and attack, and may find themselves forced into servi-
tude or prostitution in order to survive. Protection of the refugee family is thus a
primary means to protect individual refugees.

The function of the family as a channel of distribution of resources from pri-
mary earners or producers to caregivers and dependants is commonly replicated
in the methods used to provide assistance to refugees. The household remains the
most basic cell in the distribution network for food and other goods provided by
international and national relief agencies. Isolated individuals may have difficulty
gaining access to basic necessities. Organizations that provide assistance seek to re-
unite families for humanitarian as well as protection reasons, but also find that it
makes the task of distributing assistance easier. Both within the context of orga-
nized assistance programmes and outside them, the family is for many refugees the
most reliable means of assistance and may spread its resources along channels of
mutual obligation that can include even quite distant relatives.

The protection of the family is most essential to the members who are least able to
protect themselves individually, in particular, children and the elderly. Tracing and
reunification programmes for these and other vulnerable groups are matters of par-
ticular urgency. Protections for children separated from their families during flight
have begun to be elaborated in recent years,15 but specific provisions for the elderly
are much less developed.16 While minor children are almost universally permit-
ted to reunify with parents, elderly relatives face greater obstacles both in principle
and in practice. Some States limit family reunification possibilities to spouses and
minor children, while others accept aged parents but insist on strict dependency
criteria. More distant elderly relatives, such as aunts, uncles, or cousins, are admit-
ted to join family members only exceptionally in most receiving States.17 The vul-
nerability of elderly refugees, and elderly relatives left behind by refugees, should
be recognized in the criteria governing eligibility for family reunification.

15 See e.g., UNHCR, Refugee Children: Guidelines on Protection and Care (UNHCR, Geneva, 1994), ch.
10; UNHCR, ‘Guidelines on Policies and Procedures in Dealing with Unaccompanied Children
Seeking Asylum’, 1 Feb. 1997; Separated Children in Europe Programme (a joint initiative
of UNHCR and International Save the Children Alliance), ‘Statement of Good Practice’, Oct.
2000; Action for the Rights of Children, CD-ROM resource pack, Aug. 2001; UN General
Assembly, ‘Protection and Assistance to Unaccompanied and Separated Refugee Children’, UN
doc. A/56/333, 7 Sept. 2001.

16 See Standing Committee of the Executive Committee, ‘The Situation of Older Refugees’,
UN doc. EC/48/SC/CRP.39, 14 Aug. 1998; Standing Committee of the Executive Commit-
tee, ‘Older Refugees: Looking Beyond the International Year of Older Persons’, UN doc.
EC/50/SC/CRP.8, 7 Feb. 2000; and more generally, Helpage International, ‘Older People
in Disasters and Humanitarian Crises: Guidelines for Best Practice’, 2000, available on
http://www.helpage.org/dev/images/pdfs/bpg.pdf.

17 See Secretariat of the Inter-Governmental Consultations, ‘Report on Family Reunification:
Overview of Policies and Practices in IGC Participating States’, March 1997, p. 420.
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B. Durable solutions

An intact family unit is an invaluable asset to refugees in the process of
achieving durable solutions to refugees’ plight, whether this be through volun-
tary repatriation, local integration, or resettlement. Return to the country of origin
commonly presents profound challenges as repatriating refugees attempt to recon-
struct their lives and livelihoods. Single-parent or child-headed households may
have difficulty establishing title to land, houses, and other property. While some
refugee families may find it desirable for one or more members to precede others on
the return journey, true reintegration is unlikely to gain momentum until the fam-
ily unit is reassembled. Governments and agencies that assist repatriation should,
therefore, devise plans that reinforce family unity.

Family reunification issues can also arise in situations of voluntary repatria-
tion in less than ideal circumstances, for example, when a decision must be made
whether to reunite an unaccompanied/separated child with parents in an unstable
country of origin where conflict could resume at any time, or to let the child remain
with foster parents in a refugee camp. Determining the best interest of the child in
such circumstances is a difficult task.18 A related issue is cessation: how and when
can a minor voluntarily re-avail him or herself of the protection of the country of
nationality? No matter what the circumstances are, the right to family unity and
reunification applies in voluntary repatriation situations, and both the country of
origin and the country of asylum must ensure that it is respected.

In situations of local integration, questions may arise for instance as to when an
adolescent, who may have spent all of his or her life in a country of asylum, should
be able to choose to remain there, even when the rest of the family is returning to
their country of origin. Conversely, how can it be ensured that all the members of
a refugee household living together in a country of first asylum are given permis-
sion to settle in that country? To what extent should other relations be permitted
to join them from another asylum country or the country of origin? Experience has
shown that giving refugees the opportunity to sustain family unity will enhance
the prospects for successful local integration.

Resettlement is a powerful tool for family reunification, in some cases bringing
together family members who have been stranded in different countries of tran-
sit or asylum, or who have been unable to leave the country of origin. Most of
the countries that cooperate with UNHCR through resettlement programmes for
refugees will accept an entire household unit together from a country of first asy-
lum or, in limited cases on humanitarian grounds, directly from the country of
origin. Some resettlement countries are more flexible than others about accepting
non-traditionalor complex family structures, goingbeyondthenuclear family.The

18 Inter-Agency Guidelines on Separated Children, including a section on long-term durable
solutions, are currently being finalized.
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June 2001 Annual Tripartite Consultations on Resettlement between UNHCR, re-
settlement countries, and NGOs endorsed ‘flexible and expansive’ definitions of
the family that are ‘culturally sensitive and situation specific’.19

Provided that all members of the family are included on the resettlement appli-
cation form (whether or not they are then present in the same country as the ap-
plicant for resettlement), UNHCR finds that there are normally no difficulties with
family members joining resettled relatives, even at later stages. NGO resettlement
agencies, however, report that, in some cases, rigid application of rules by States
can lead to unnecessary hardship. For example, a refugee family from Sudan with
four children was granted visas to a resettlement country, but four days before de-
parture the woman gave birth. This fifth child had to stay behind in the refugee
camp because there was no visa and it took more than four months to resolve the
case.20

The importance for resettled refugees of family unity and reunification is widely
acknowledged. It was emphasized strongly at an international conference on the
reception and integration of resettled refugees, held in Sweden in April 2001.21

Refugees who are separated from close family members may be prevented by their
distress and preoccupation from devoting themselves fully to building a new life
in the country of resettlement. The positive corollary is that a unified family is the
strongest and most effective support system for a refugee integrating into the social
and economic life of a new country.

IV. The refugee family in international law

In surveying the right to family unity for refugees in international law,
it is important to distinguish between family unity and family reunification, and
also between close family members and more distant ones. It is important, as
well, to differentiate between 1951 Convention refugees, persons benefiting from
other types of protection, and asylum seekers. This section briefly sets out the
right of family unity under international law, then examines its application in
the refugee context. It follows the same approach for family reunification, then dis-
cusses which family members may benefit, and where and when the right must be
implemented.

19 Annual Tripartite Consultations on Resettlement, UNHCR, Geneva, June 2001.
20 Refugee Council of Australia, ‘Discussion Paper’, above n. 9, p. 6.
21 See J. Fredriksson, ‘Protecting the Family: Challenges in Implementing Policy in the Resettle-

ment Context’, background paper prepared for the UNHCR international conference on the re-
ception and integration of resettled refugees, hosted by the Swedish National Integration Office,
Norrköping, Sweden, 25–27 April 2001. See also more generally, International Conference on
the Reception and Integration of Resettled Refugees, ‘Proceedings Report’, 25–27 April 2001,
Norrköping, Sweden.
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A. Family unity

The right of the family to live as an integral whole is protected by a va-
riety of internationally recognized rights under both international human rights
law and international humanitarian law. As the foundation, there is universal con-
sensus that, as the fundamental unit of society, the family is entitled to respect
and protection.22 A right to family unity is inherent in recognizing the family as
a ‘group’ unit: if members of the family did not have a right to live together, there
would not be a ‘group’ to respect or protect.23 In addition, the right to marry and
found a family24 includes the right to maintain a family life together.25 The right
to a shared family life is also drawn from the prohibition against arbitrary inter-
ference with the family26 and from the special family rights accorded to children
under international law.27

Over the past fifty years, States have shown an increasing willingness to ex-
tend the scope of their responsibilities with respect to the family at both the in-
ternational and regional levels. States have undertaken a duty, for example, not
only to protect but also to assist and support the family.28 States have agreed

22 The Universal Declaration, above n. 1, Art. 16(3), International Covenant on Civil and Politi-
cal Rights, 1966, 999 UNTS 171 (hereinafter ‘ICCPR’), Art. 23(1), and American Convention on
Human Rights or ‘Pact of San José, Costa Rica’, 1969, Organization of American States (OAS)
Treaty Series No. 35 (hereinafter ‘ACHR’), Art. 17(1), each state: ‘The family is the natural and
fundamental group unit of society and is entitled to protection by society and the State.’ African
Charter on Human and Peoples’ Rights, 1981, 21 ILM, 1982, p. 58, Art. 18(1), states: ‘The family
shall be the natural unit and basis of society. It shall be protected by the State which shall take
care of its physical and moral health.’ European Social Charter, 1996 (ETS 163, revising the 1961
European Social Charter), Art. 16, states: ‘The family as a fundamental unit of society has the
right to appropriate social, legal and economic protection to ensure its full development.’

23 Human Rights Committee (hereinafter ‘HRC’), 39th Session, 1990, General Comment No. 19 on
Article 23(5).

24 Universal Declaration, above n. 1, Art. 16(1); ICCPR, above n. 22, Art. 23(2); European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms, 1950, European Treaty
Series No. 5 (hereinafter ‘ECHR’), Art. 12; ACHR, above n. 22, Art. 17(2).

25 HRC, General Comment No. 19, above n. 23, para. 5. See also, Caritas Europa-Migration
Commission/Churches’ Commission for Migrants in Europe/Commission of the Bishops’ Con-
ferences of the European Community/International Catholic Migration Commission/Jesuit
Refugee Service Europe, ‘Position on the Amended EU Commission Proposal for a Council
Directive on the Right to Family Reunification’, Nov. 2000, para. 2.3; and E. F. Abram, ‘The
Child’s Right to Family Unity in International Immigration Law,’ 17(4) Law and Policy, 1995,
p. 407.

26 Universal Declaration, Art. 12; ECHR, Art. 8; ICCPR, Art. 17; ACHR, Art. 11(2); Convention on
the Rights of the Child, 1989, UNGA Res. 44/25, 20 Dec. 1989 (hereinafter ‘CRC’), Art. 16.

27 CRC, Arts. 3, 9, and 10.
28 International Covenant on Economic, Social and Cultural Rights, UNGA Res. 220 A (XXI), 16

Dec. 1966, 993 UNTS 3 (hereinafter ‘ICESCR’), Art. 10(1), reads: ‘The widest possible protection
and assistance should be accorded to the family, which is the natural and fundamental group
unit of society, particularly for its establishment and while it is responsible for the care and ed-
ucation of dependent children . . .’. The African Charter on Human and Peoples’ Rights, above
n. 22, Art. 18(2), reads: ‘The State shall have the duty to assist the family . . .’. The African Charter
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to special provisions protecting the unity and promoting the reunification of
families affected by armed conflict,29 and those with a member working in a for-
eign country.30 States have recognized the common responsibilities of both men
and women as parents, irrespective of their marital status, thus underscoring their
right and responsibility to participate equally in the upbringing and development
of their children.31 Most notably, States have agreed with unprecedented speed and
unanimity32 to an extensive codification of children’s rights, including their right
to live with their parents.33

Perhaps because the right to family unity is also well established under the
1950 European Convention for the Protection of Human Rights and Fundamental
Freedoms, it has been suggested that outside Europe there is no universally ap-
plicable express right to family unity or reunification that overrides the sovereign
right of States to decide whether and on what terms non-nationals may enter

on the Rights and Welfare of the Child, 1990, UNHCR, Collection of International Instruments and
OtherLegalTextsConcerningRefugeesandDisplacedPersons (UNHCR,Geneva,1995), vol. II,pp.65–83,
Art. XVIII(1), reads: ‘The family shall be the natural unit and basis of society. It shall enjoy the
protection and support of the State for its establishment and development.’ See also, CRC, fifth
preambular paragraph.

29 Fourth Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 1949,
75 UNTS 287, Arts. 25, 26, 49(3), and 82(2); Additional Protocol I, 1977, 1125 UNTS 4, Arts. 74
and 75(5); Additional Protocol II, 1977, 1125 UNTS 610, Art. 4(3)(b).

30 International Convention on the Protection of the Rights of All Migrant Workers and Members
of theirFamilies,1990,UNdoc.A/RES/45/158 (hereinafter ‘MigrantWorkers’Convention’),Art.
44(1), reads: ‘States Parties, recognizing that the family is the natural and fundamental group
unit of society and is entitled to protection by society and the State, shall take appropriate mea-
sures to ensure the protection of the unity of the families of migrant workers.’ As of31Dec.2002,
this Convention had nineteen of the twenty ratifications required to enter into force.

31 Convention on the Elimination of All Forms of Discrimination Against Women, 1979, 1249
UNTS 13 (hereinafter ‘CEDAW’), Art. 5(b), reads: ‘States Parties shall take all appropriate mea-
sures . . . to ensure . . . the recognition of the common responsibility of men and women in the
upbringing and development of their children . . .’; Art. 16(1) reads: ‘States Parties shall . . . en-
sure . . . (d) The same rights and responsibilities as parents, irrespective of their marital status, in
matters relating to their children . . .’; CRC, Art. 18(1) states that: ‘[B]oth parents have common
responsibilities for the upbringing and development of the child . . .’. See also, HRC, General
Comment No. 28 on Article 3, UN doc. CCPR/C/21/Rev.1/Add.10, 29 March 2000, para. 25.

32 The CRC had 191 States Parties as of 9 April 2002. By comparison, CEDAW, above n. 31, had
168; the Convention on the Elimination of All Forms of Racial Discrimination, 1965, 660 UNTS
195, had 162; the ICCPR had 148; the ICESCR had 145; the 1951 Convention and/or its 1967
Protocol had 144; and the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, 1984, A/RES/39/46, 10 Dec. 1984 (hereinafter ‘Torture Convention’),
had 128.

33 CRC, Art.9(1), reads: ‘States Parties shall ensure that a child shall not be separated from his or her
parents against their will.’ See also, African Charter on the Rights and Welfare of the Child, above
n. 28, Art. XIX(1), which reads: ‘Every child shall be entitled to the enjoyment of parental care
and protection and shall, whenever possible, have the right to reside with his or her parents.’ The
Vienna Declaration and Programme of Action from the UN World Conference on Human Rights,
1993, 32 ILM 1661, 1993, 14HumanRights Law Journal, 1993, p. 352, para. 21, reads: ‘[T]he child
for the full and harmonious development of his or her personality should grow up in a family
environment which accordingly merits broader protection.’



568 Family unity (Final Act, 1951 UN Conference)

or stay. Family unity in this view is instead an admirable but non-binding hu-
manitarian ‘principle’. Such a position fails to take into account, however, the
extensive and unequivocal rights and standards which apply to all individuals
and are found in international treaty law, specifically the International Covenant
on Civil and Political Rights (together with the General Comments and Views of
the Human Rights Committee), the International Covenant on Economic, Social
and Cultural Rights, the Convention on the Rights of the Child (together with
the Concluding Observations on State Reports of the Committee on the Rights of
the Child), and the 1949 Geneva Conventions and their Additional Protocols. The
question of the right to family unity as customary international law is outside the
scope of this paper, but there is in addition a strong argument to be made to that
effect.34

To be sure, no one would submit that the right to family unity in the refugee con-
text is as straightforward as, say, the right of the refugee to be free from torture.
The rights on which family unity is based are often qualified, with provisions for
the State to limit the right under certain circumstances. It should be noted, how-
ever, that the most important, and sometimes only, ‘qualifier’ is the imperative to
act in the best interests of the child. The right to family unity for refugees intersects
with the right of States to make decisions on the entry or stay of non-nationals. The
right to familyunity is also shapedbythenatureof the family relationship involved,
withminordependent childrenandtheirparentshaving the strongest claim.These
complexities do not detract from the existence of the right; rather they indicate
that it must be carefully elucidated from a legal, and not a political, perspective.
Scholarly inquiry is overwhelmingly devoted to analysis of the scope of the right,
not denial of its existence.35

34 For example, a federal district court in the US, which is not a State Party to the CRC, re-
cently ruled that the government must take into account customary international law prin-
ciples regarding the best interests of the child in the case of an immigrant man slated for
deportation for a criminal offence, who was also the father of a seven-year-old US citizen
daughter. Beharry v. Reno, US Dist. Ct., Eastern District of New York, 2002 US Dist. Lexis 757,
8 Jan. 2002.

35 See e.g., C. S. Anderfuhren-Wayne, ‘Family Unity in Immigration and Refugee Matters: United
States and European Approaches’, 8(3) International Journal of Refugee Law, 1996, p. 347 at p. 354,
which reads: ‘Hence, under both US and European laws the right to family unity is a limited
one.’ See also, H. Lambert, ‘The European Court of Human Rights and the Right of Refugees
and Other Persons in Need of Protection to Family Reunion’, 11(3) International Journal of Refugee
Law, 1999, p. 427 at p. 431: ‘[F]amily reunion is considered a basic human right. . . .’, and p. 428:
‘Thus, the right enshrined in article 8 [of the ECHR] is not an absolute right for individuals, but
it does impose certain obligations on States.’ See additionally, J. Apap and N. Sitaropoulos, ‘The
Right to Family Unity and Reunification of Third Country Migrants in Host States: Aspects of
International and European Law’, in Proceedings of the First European Congress for Specialist Lawyers
in the Area of Immigration and Asylum in Europe (Odysseus Network), Brussels 1–2.12.2000 (Bruylant,
Brussels, 2002, forthcoming); Abram, above n. 25. For a somewhat differing view, see P. J. van
Krieken, ‘Family Reunification’, in The Migration Acquis Handbook (ed. P. J. van Krieken, T. M. C.
Asser Press, The Hague, 2001), p. 116.
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B. The ‘essential right’ to family unity in the refugee context

There is a general appreciation that refugee law principles, even those
with a textual basis in the 1951 Convention such as non-refoulement (Article 33), ex-
clusion (Article 1F), and non-penalization for illegal entry (Article 31), must be in-
terpreted in light of the evolution of international law and State practice in the past
half-century.36 The 1951 Convention itself provides that nothing in it shall impair
any rights or benefits granted to refugees apart from the Convention.37

The need for a contextual analysis is even greater with respect to refugee family
unity and reunification, which are not mentioned in the 1951 Convention. Since
the right to family unity has developed in general international law, it cannot be
limited by provisions, or lack thereof, in the refugee field. The right to family unity
applies to all human beings, regardless of their status.38 A perspective broader than
that of the 1951 Convention is essential to understanding the scope and content of
the right to family unity for refugees.39 The Human Rights Committee, for exam-
ple, clearly includes refugees in discussing the need for appropriate measures ‘to
ensure the unity or reunification of families, particularly when their members are
separated for political, economic or similar reasons’.40 It also follows that the right
to family unity for refugees is not dependent on the State concerned being a party
to the 1951 Convention.

The absence from the 1951 Convention of a specific provision on family unity
does not mean that the drafters failed to see protection of the refugee family as an
obligation. It should be noted at the outset that the 1951 Convention does provide
protection for the refugee family in a number of Articles.41 In addition, refugees’
‘essential right’ to family unity was the subject of a recommendation approved
unanimously by the Conference of Plenipotentiaries that adopted the final text of
the 1951 Convention. This reads:

36 Vienna Convention on the Law of Treaties, 1969, 1155 UNTS 331, Art. 31(3). On these three is-
sues, see respectively the Legal Opinion by E. Lauterpacht and D. Bethlehem, the paper on ex-
clusion by G. Gilbert, and the paper on Article 31 by G. S. Goodwin-Gill, Parts 2.1, 7.1, and 3.1
respectively, in this volume.

37 1951 Convention, Art. 5.
38 See e.g., HRC, 27th session, 1986, General Comment No. 15 on the Position of Aliens under the

Covenant, para. 7.
39 G. S. Goodwin-Gill, ‘Protecting the Human Rights of Refugee Children: Some Legal and Institu-

tional Possibilities’, in Children on theMove: How to Implement their Right to Family Life (eds. J. Doek,
H. van Loon, P. Vlaardingerbroek, Martinus Nijhoff, The Hague, 1996), p. 97.

40 HRC, General Comment No. 19, above n. 23, para. 5.
41 The 1951 Convention, Art. 4, refers to refugees’ ‘freedom as regards the religious education of

their children’; Art. 12(2) provides that ‘rights attaching to marriage, shall be respected; Art. 22
concerns the public education of children in elementary school and beyond’; Art. 24 concerns
family allowances and other related social security as may be offered to nationals; para. 2 of the
annexed schedule concerning travel documents notes that children may be included in the travel
document of a parent or, in exceptional circumstances, of another adult refugee.
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Considering that the unity of the family, the natural and fundamental group

unit of society, is an essential right of the refugee, and that such unity is

constantly threatened, and

Notingwith satisfaction that, according to the official commentary of the ad

hoc Committee on Statelessness and Related Problems, the rights granted to

a refugee are extended to the members of his family,

RecommendsGovernments to take the necessary measures for the protection

of the refugee’s family, especially with a view to:

1. Ensuring that the unity of the refugee’s family is maintained particularly

in cases where the head of the family has fulfilled the necessary conditions

for admission to a particular country,

2. The protection of refugees who are minors, in particular unaccompanied

children and girls, with special reference to guardianship and

adoption.42

The representative of the Holy See who submitted the recommendation on fam-
ily unity noted that, although it was an ‘obvious proposition’ that assistance to
refugees automatically implied assistance to their families, it would be wise to
include a specific reference.43 Debate on this recommendation, one of only five
adopted by the Conference, centered on ensuring that it did not detract from the
‘categorical view’ of the preparatory ad hoc Committee on Refugees and Stateless
Persons that ‘governments were under an obligation to take such action in respect
of the refugee’s family’.44

While the recommendation is non-binding, its characterization of family unity
as an ‘essential right’ at this early stage of the development of international human
rights law is evidence of the drafters’ object and purpose in formulating the 1951
Convention, and should be read in conjunction with the goal expressed in the Con-
vention’s preamble to assure refugees the widest possible exercise of their funda-
mental rights and freedoms.

The States which are members of UNHCR’s Executive Committee have shared
this purpose and carried it forward. Executive Committee Conclusions have repeat-
edly emphasized the importance of State action to maintain or re-establish refugee
family unity, beginning with the first Conclusion adopted in 1975.45 The Execu-
tive Committee has also situated the issue of family unity squarely in its proper
international law context. Particularly significant in this regard was the acknowl-
edgment of the importance of the Convention on the Rights of the Child to the
legal framework for protecting refugee children and adolescents.46 The Executive

42 Final Act, above n. 3, Recommendation B.
43 P. Weis (ed.), The Refugee Convention, 1951: The Travaux Préparatoires Analysed with a Commentary

(Cambridge University Press, 1995), p. 380.
44 Ibid., p. 381 (statement of the representative of the UK).
45 See Executive Committee, Conclusions Nos. 1 (XXVI), 1975, para. f. See also, Concluions Nos. 9

(XXVIII), 1977; 24 (XXXII), 1981; 84 (XLVIII), 1997; 85 (XLIX), 1998, paras. u–x; 88 (L), 1999.
46 Executive Committee, Conclusion No. 84 (XLVIII), 1997, fourth preambular paragraph.
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Committee has also encouraged all States to adopt legislation implementing ‘a
right to family unity for all refugees, taking into account the human rights of the refugees
and their families’.47 It should be recalled that Executive Committee conclusions are
the consensus outcome of deliberations by sovereign States most interested in and
affected by refugee problems, that is, by States which are not necessarily even party
to the 1951 Convention and/or Protocol.48

Although an explicit right to family unity in the refugee context is not found in
the 1951 Convention itself, it, like refugee law generally, must be understood in
light of subsequent developments in international law, including related treaties
and agreements, State practice, and opinio juris.

1. Family unity and derivative or other status

Refugee family unity in practice means that States should not separate an in-
tact family and should take measures to maintain the family as a unit. At the
point of refugee status determination, it means that accompanying family mem-
bers of a recognized refugee should as a result also receive refugee status, some-
times called derivative status, or a similarly secure status with the same rights.49

Failure to ensure family unity can lead to many problems. In Canada, for exam-
ple, administrative and judicial authorities generally reject the concept of family
unity in the context of refugee status determination.50 As a result, there are cases
of one spouse and a dependent child being granted refugee status while the other
spouse is not,51 or one parent being recognized while the dependent children are
not,52 or even a child being recognized but the parents and other siblings are not.53

The leading Federal Court case on the issue rejected family unity as a basis for rec-
ognizing the family member’s claim, and instead analyzed the claim in terms of
Article 1A of the 1951 Convention, specifically membership in a particular social
group consisting of the family.54

47 Executive Committee, Conclusion No. 85 (XLIX), 1998, para. x (emphasis added).
48 P. van Krieken, ‘Cairo and Family Reunification’, 42(2)–(3) AWR Bulletin: Quarterly on Refugee

Problems, 1995, p. 62, notes that Executive Committee Conclusions are not a result of UNHCR’s
‘wishful thinking’.

49 Executive Committee, Conclusions Nos. 88 (L), 1999, para. b(iii); 85 (XLIX), 1998, para. v; 47
(XXXXVIII), 1987, para. h; and 24 (XXXII), 1981, para. 8. See also, UNHCR, ‘Background Note’,
above n. 5, para. 5.

50 See e.g., M99-04586 et al., Moss, Convention Refugee Determination Division (CRDD), 21 Dec.
1999,RefLex (digest of Canadian immigration and refugee law decisions), issue No. 133, 1 March
2000; A98-00594 et al., Kagedan, Showler, CRDD, 9 Dec. 1998, RefLex issue No. 110, 3 March
1999; V95-01655 et al., Lalonde, CRDD, 6 May 1998, RefLex, issue No. 94, 6 July 1998. RefLex is
available at http://www.irb.gc.ca/en/decisions/reflex/index e.htm.

51 Y.S.C. (Re), CRDD No. 26 (Quicklaw), 1998.
52 I.P.A. (Re), CRDD No. 286 (Quicklaw), 1999; H.Z.G. (Re), CRDD No. 226 (Quicklaw), 1999;M.V.J.

(Re), CRDD No. 114 (Quicklaw), 1998.
53 Sadoway, ‘Canada’s Treatment of Separated Refugee Children’, above n. 9, pp. 376–8 and cases

cited therein.
54 Castellanos v. Canada (Solicitor General), Federal Court (Trial Division), 2 FC 190 (Quicklaw), 1995.
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Family unity or reunification in Canada is instead provided for in an adminis-
trative procedure, but potential obstacles in the process abound: the refugee must
first obtain permanent resident status, one requirement of which is a valid pass-
port which many refugees do not have and cannot obtain; family members who are
in Canada with the refugee but who were not recognized in their own right have
no legal status during the administrative processing period; the processing fees are
out of reach for many refugees; if the deadline for refugee family unity processing
is missed, the only recourse is to file under regular immigration categories which
are more restrictive; medical conditions may be imposed, and security checks must
be conducted. The cumulative effect of these cumbersome bureaucratic procedures
and in some cases unrealistic requirements is that many refugees wait many years
for family reunification, or even for a secure status for family members already with
them. One consequence is that many children ‘age out’ and are no longer eligible,
thus creating further obstacles to family reunification.

There are a number of ways to accomplish family unity goals in status determina-
tionprocedures.Eitherall familymembersoveracertainage, suchasfifteen,maybe
interviewed, or a ‘principal applicant’ may be designated. With increasing aware-
ness of the prevalence of gender-related persecution55 and child-specific forms of
harm, it is now understood that the principal applicant need not necessarily be the
male head of household.56 All members of the family are entitled to an individual
hearing.57 Respect for this rightbecomescrucial if the claimof thefirst familymem-
ber is rejected. In any case, as soon as one member of the family has been found to
have a valid claim, the others should be granted derivative refugee status.

It is worth noting that the principle of a derivative or otherwise refugee-linked
status operates only in favour of recognition, not in favour of rejection. In other
words, if even one family member is recognized and all others are rejected on the
merits of their individual claims, each member of the family is entitled to the ben-
efit of derivative status.58

2. Family unity and the ‘internal flight alternative’

One issue that may arise in status determination is the possibility of the claimant
being able to return to a different area of the country of origin, the so-called inter-
nal flight alternative.59 An integral part of this analysis, if indeed there is a safe area

55 See the papers by R. Haines on Gender-related persecution and by A. Edwards on Age and gender
dimensions in international refugee law in this book.

56 UNHCR, ‘Background Note’, above n. 5, para. 6; UNHCR Standing Committee, ‘Family Protec-
tion Issues’, UN doc. EC/49/SC/CRP.14, 4 June 1999, para. 10.

57 Executive Committee, Conclusion No. 88 (L), 1999, para. b(iii).
58 UNHCR,Handbook on Procedures and Criteria for Determining Refugee Status (Geneva, 1979, re-edited

1992) (hereinafter ‘UNHCR,Handbook’), para. 185.
59 See Part 6.1 of this book by J. C. Hathaway and M. Foster; UNHCR, ‘Relocating Internally as

a Reasonable Alternative to Seeking Asylum – The So-Called “Internal Flight Alternative” or
“Relocation Principle”’, 1999.
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in the country, is whether it would be reasonable to expect the claimant to relocate
there. One factor to be taken into account is the importance of maintaining family
unity.60 Since international law requires State protection of the family, even against
threats from non-State actors,61 and prohibits in particularly strong terms the in-
voluntary separationof children fromtheirparents,62 it isnot reasonable toask that
a person in need of protection relocate internally at the cost of separation from close
family members.

3. Family unity and exclusion

In cases of actual or potential exclusion from refugee status under Article 1F of the
1951 Convention,63 the situation of each family member must be determined on an
individual basis. When one family member is found to meet the refugee definition,
but is excludable, the claims of other family members must be examined closely
not only in light of the reasons giving rise to the excludable family member’s claim
or their own independent reasons, but also in light of their risk in being related to
someone who took part in an excludable act. In other words, there is no derivative
exclusion.

If recognized, family members cannot, however, ‘overcome’ the exclusion of an-
other family member. That is to say, each member of the family in such cases
must be non-excludable in his or her own right.64 A practical question arises as
to whether the admissible family member should return to the country of origin
with the excludable member, bearing in mind that both may be at risk upon return
due to the activities of the excludable member. Given the compelling cases that can
arise, particularly in the context of resettlement, UNHCR should consider develop-
ing more detailed guidelines for situations where the principles of family unity and
the exclusion clause conflict.65

The impact of exclusion on family unity underscores the need to ensure there
is not an overly expansive interpretation of the exclusion grounds under the 1951
Convention and/or other immigration-related grounds of inadmissibility, as this
can result in families being split, or kept apart, due to a minor infraction on the part
of one member. This is particularly an issue in countries, such the United States and
Canada,where legislationsubsumesconcepts frombothArticle1FandArticle33(2)

60 UNHCR, ‘Interpreting Article1of the1951Convention Relating to the Status of Refugees’, April
2001, para. 13.

61 HRC, 32nd Session, 1988, General Comment No. 16 on Article 17, para. 1.
62 CRC, Art. 9(1). See also, Abram, above n. 25, pp. 417–21.
63 See Gilbert, above n. 36.
64 Standing Committee, ‘Family Protection Issues’, above n. 56, para. 9.
65 One example given was of a family with one excludable spouse. The other spouse was, however,

in need of urgent medical assistance and resettlement on medical grounds. In these circum-
stances, should no one in the family be resettled with possible serious medical consequences for
the spouse, or should the family be split, with everyone except the principal applicant resettled,
or should the entire family be resettled? UNHCR field office e-mail to the authors, 6 Aug. 2001.
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of the 1951 Convention into a single stage in the process which allows claims to be
deniedwithout full considerationof themerits.66 Groundsofexclusionor inadmis-
sibility should be construed as narrowly as possible. If minor crimes are (wrongly)
considered to invoke exclusion or inadmissibility, humanitarian considerations
suggest that the bar to entry be waived, at least when it would result in the sep-
aration of close family members. This is particularly the case when the grounds of
inadmissibility relate to falsifiedtraveldocumentsorother immigrationviolations,
due to the need of refugees to resort to such means to escape their countries and find
protection. In view of the increased interception efforts on the part of a number of
countries, and the corresponding increase in people smuggling, such cases can be
expected to become more numerous and are likely to pose more serious challenges
to countries of asylum and resettlement in arriving at durable solutions.

4. Family unity and expulsion

With regard to the deportation or expulsion67 of one member of an intact refugee
family already in a country of asylum, a number of rights and considerations must
be balanced, which together place a heavy burden on the State wishing to separate
the family. If the family member is a refugee or otherwise in need of international
protection, there are the protections against refoulement found in international and
regional treaty law, as well as customary international law.68 Limitations on State
power to expel are found in Article 32 of the 1951 Convention and Article 13 of the
International Covenant on Civil and Political Rights, while in1977UNHCR’s Exec-
utive Committee expressed its concern over the serious consequences expulsion
may have for family members.69

For example, the Human Rights Committee recently found that Australia’s pro-
posed removal of the stateless (formerly Indonesian) parents of a thirteen-year-
old Australian citizen would violate a number of provisions of the International
Covenant, including freedom from arbitrary or unlawful interference with the fam-
ily, the entitlement of the family to protection by the State, and the right of the
child to protection without discrimination.70 The Committee noted that Australia

66 See also the paper on exclusion by G. Gilbert in Part 7.1 of this volume, section IV.D, ‘The re-
lationship between Article 1F and Article 33(2)’. In North America, the terms ‘admissible’ and
‘non-excludable’ are used interchangeably, whereas in Europe admissibility procedures do not,
at least in theory, involve a substantive assessment of the claim but determine whether a claim
will be considered in substance in the country where it has been made or whether another State
is responsible for doing so.

67 The HRC has stated that Art. 13 of the ICCPR is applicable to all procedures aimed at the oblig-
atory departure of an alien, whether described in national law as expulsion or otherwise. HRC,
General Comment No. 15, above n. 38, para. 9.

68 See, Lauterpacht and Bethlehem, above n. 36.
69 Executive Committee, Conclusion No. 7 (XXVIII), 1977, para. b.
70 HRC,WinataandLi v.Australia, Communication No.930/2000, UN doc. CCPR/C/72/D/930/2000,

16 Aug. 2001, para. 8.
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is under an obligation to ensure that violations of the Covenant in similar situations
do not occur in the future.71

The greatest protection for families threatened with separation through depor-
tation is found in the Convention on the Rights of the Child. This requires in Article
9 that States ‘shall ensure that a child shall not be separated from his or her parents
against their will, except when . . . such separation is necessary for the best interests of
the child’ (emphasis added). The only exception allowed therefore is when separation
is necessary for the best interests of the child. In sharp contrast to the International
Covenant, which prohibits only ‘arbitrary and unlawful’ interference with the fam-
ily (Article 17(1)), and the European Convention on Human Rights, which provides
a number of exceptions to the prohibition on interference with family life (Article
8(2)), the Convention on the Rights of the Child does not recognize a public interest
to be weighed against the involuntary separation of the family. As pointed out by
Abram:

Thus, a competent state authority may decide to deport a parent in

accordance with municipal law for carefully weighed and relevant reasons,

yet the separation of the child from the parent may violate the state’s

obligations and the child’s right to family unity under article 9.72

In addition to the near-universal adherence to the Convention on the Rights of
the Child, a binding treaty, State commitment to family unity as expressed in Arti-
cle9has recently been reiterated at the political level by the Commission on Human
Rights.73

On the regional level, Article 8 of the European Convention on Human Rights
provides protection from deportation or expulsion under certain circumstances.
There is not yet an Article 8 decision concerning a refugee claimant, since such
claims are often decided under Article 3 and do not address the question of interfer-
ence with family life,74 but there have been a number of cases relating to long-term
residents and second-generation immigrants.

The European Court of Human Rights must first satisfy itself that there is a ‘pri-
vate and family life’ within the meaning of Article 8. The category of the ‘family’
that can claim protection is broader than that under the Convention on the Rights
of the Child, since a minor child–parent relationship is not necessarily required.75

Same-sex relationships may also be protected, although under the rubric of private,

71 Ibid., para. 9. 72 Abram, above n. 25, p. 418.
73 Commission on Human Rights, Resolution 2001/75 on the Rights of the Child, UN doc.

E/CN.4/2001/75, para. 11(c). Commission on Human Rights, Resolution 2000/85 on the Rights
of the Child, UN doc. E/CN.4/2000/85, para. 15(d).

74 Lambert, aboven.35, p.448. For recentanalysesofECHRArt.8 jurisprudence in therefugeecon-
text, see Lambert, above n. 35, as well as Apap and Sitaropoulos, above n. 35, and Anderfuhren-
Wayne, above n. 35.

75 Marckx v. Belgium, for example, recognized the ties between near relatives such as grandparents
and their grandchildren as being included in family life, Series A, No. 31, 27 April 1979.
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rather than family, life.76 The Court then determines whether there is an inter-
ference with the right to respect for private and family life. If so, it will examine
whether the interference can be justified as necessary in a democratic society under
Article 8(2). The jurisprudence of the Court recognizes a wide margin of apprecia-
tion for the State in applying the terms of this Article and it has declined to specify
guiding criteria. Instead, claims are balanced on a case-by-case basis.

The Court distinguishes between aliens seeking to avoid family separation as a
result of expulsion and aliens seeking entry for the purposes of family reunion. In
cases involving expulsion of long-term residents, the Court has balanced the indi-
vidual’s rights against the community’s interests at the later stage of determining
whether removal was ‘necessary in a democratic society’, instead of at the earlier
stage of determining whether there is an interference with the right to respect for
family life. This approach places a greater burden of justification on States, and the
Court has tended to side with the aliens wishing to prevent family separation.77

C. Family reunification

Family reunification across borders is shaped, but not entirely defined, by
the State’s sovereign power to control the entry of non-nationals. As with the right
to family unity, there has been a progressive development in the international law
of family reunification over the past fifty or so years. It is now widely recognized
that the State has an obligation to reunite close family members who are unable to
enjoy the right to family unity elsewhere.

1. Family reunification in international law

The most detailed family unification provisions in general international law are
found in international humanitarian law. The Fourth Geneva Convention of 1949
devoted considerable attention to the problems of ‘families dispersed owing to
the war’.78 In addition to provisions aimed at maintaining family unity during
internment79 or evacuation,80 the Fourth Geneva Convention provides for mech-
anisms such as family messages,81 tracing of family members,82 and registration of

76 X. and Y. v.UK, European Commission on Human Rights, Application No. 9369/81, Admissibil-
ity Decision of 3 May 1983.

77 E.g., Berrehab v. The Netherlands, Application No. 10730/84, judgment of 21 June 1988;
Moustaquim v. Belgium, Application No. 12313/86, judgment of 25 Jan. 1991.

78 Fourth Geneva Convention, 1949, above n. 29, Art. 26. See also, Abram, above n. 25, pp. 413–14;
and S. Jaquemet, Refugees in Armed Conflict: International Humanitarian Law and Refugee Protection
(UNHCR, Geneva, draft, 1999), pp. 102–7.

79 Fourth Geneva Convention, 1949, above n. 29, Art. 82. 80 Ibid., Art. 49.
81 Ibid., Art. 25. 82 Ibid., Art. 140.
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children83 to enable family communication and, ‘if possible’, reunification. By the
time of the first Additional Protocol in1977, States were willing to strengthen their
responsibility towards separated families by accepting the obligation to facilitate
family reunification ‘in every possible way’.84

Family reunification also featured in the 1975 Helsinki Accords, albeit in the
form of a principle and not an obligation. Long-standing Cold War tensions and
Western concern with Soviet bloc violations of the right to leave one’s country en-
couraged the link between family reunification and freedom of movement to such
an extent that, in 1989, States participating in a meeting of the Conference on Secu-
rity and Cooperation in Europe (CSCE) agreed to decide family reunification appli-
cations in normal practice within three months.85 Such alacrity would be welcome
in today’s political climate.

2. Family reunification in international human rights law

Asnotedabove, theHumanRightsCommitteehasmade it clear that refugeesare in-
cluded in the International Covenant’s family protection provisions and that their
right to family reunification may under some circumstances give rise to a State obli-
gation outweighing its interest in control of borders.86 Under the migrant workers
convention, not yet in force, States shall ‘take measures that they deem appropri-
ate’ to facilitate reunification.87 The relatively wide margin of discretion retained
by States in the case of migrant workers is perhaps not surprising, since States can
justifiably expect them to return to their home countries if they wish to reunify,
although in practice they can face numerous obstacles in doing so.

The core of the right to family reunification in international human rights law
is found in the Convention on the Rights of the Child, Article 10(1) of which
codifies the right to family reunification for minor children and their parents as
follows:

83 Ibid., Art. 50.
84 Additional Protocol I, 1977, above n. 29, Art. 74. In addition to the provisions cited above, see

also Protocol II, 1977, above n. 29, Art. 4(3)(b).
85 Abram, above n. 25, pp. 414–15.
86 HRC, General Comment No. 19, above n. 23, para. 5.
87 International Convention on the Protection of the Rights of All Migrant Workers and Members

of their Families, above n. 30, Art. 44, reads:

2. States Parties shall take measures that they deem appropriate and that fall within
their competence to facilitate the reunification of migrant workers with their spouses or
persons who have with the migrant worker a relationship that, according to the
applicable law, produces effects equivalent to marriage, as well as with their minor
dependent unmarried children.

3. States of employment, on humanitarian grounds, shall favourably consider
granting equal treatment, as set forth in paragraph 2 of the present article, to other
family members of migrant workers.
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In accordance with the obligations of States Parties under article 9,

paragraph 1 [a child shall not be separated from his or her parents against

their will], applications by a child or his or her parents to enter or leave a State

Party for the purpose of family reunification shall be dealt with by States

Parties in a positive, humane and expeditious manner . . .

Several elements of this provision are worthy of note.88 First, the explicit link
to Article 9 of the Convention means that the obligation there imposed to ensure
the unity of families within the State also determines the State’s action regarding
families divided by its borders. Secondly, while the obligation to allow departure
draws on the well-established right to leave any country, one of the Convention’s
achievements is the recognition of the commonsense corollary of departure: that
family reunification may require a corresponding duty to allow entry. Thirdly, chil-
dren and parents have equal status in a mutual right; either may be entitled to
join the other. Unaccompanied and separated children should be able to enjoy re-
unification with their families in the country where they have found asylum if it
is in their best interest to do so. Nor is it sufficient that the child be with only
one parent in an otherwise previously intact family; the right is to be with both
parents.

Finally, the obligation of States to deal with family reunification requests in a
‘positive’ manner in effect means affirmative action. This formulation is consider-
ably stronger than language commonly used to allow significant State discretion,
such as ‘consider favourably’, ‘take appropriate measures’, or ‘in accordance with
national law’. The only limitation allowed is the one permissible under Article 9(1),
if reunification would not be in the best interests of the child, or when the reunifi-
cation will occur in another country. While Article 10 does not expressly mandate
approval of a reunification application, it clearly contemplates that there is at least
a presumption in favour of approval.89 Although Anderfuhren-Wayne asserts that
States enjoy ‘extensivediscretion’underArticle10,90 shedoesnot saywhat thebasis
for that discretion would be; van Krieken acknowledges that Article 10 does not
‘leave much room for machination and manipulation’.91

States cannot maintain generally restrictive laws or practices regarding the entry
of aliens for reunification purposes without violating the Convention on the Rights
of the Child. As pointed out by Abram:

A state cannot as a matter of law or policy determine that family reunification

for a category of sundered families will take place somewhere else in the

world, and that family unity will be respected only by ushering the local

child or parent to the airport. There is no true observation of a right

88 For a fuller discussion of the CRC, see Abram, above n. 25, pp. 421–5.
89 Vienna Convention on the Law of Treaties, Art. 31(1).
90 Anderfuhren-Wayne, above n. 35, p. 351. 91 Van Krieken, 2001, above n. 35, p. 123.
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if that right cannot be realized except abroad. States do not normally

have the power to ensure the realization of a right outside of their own

jurisdiction. A policy to reject most requests of any category of persons to

enter a country for the purposes of family reunification, except under

restrictive conditions or exceptional circumstances, violates the

Convention.92

That a small number of States have made reservations to the reunification provi-
sion provides additional confirmation that the Convention indeed imposes a gen-
eral duty to allow entry for family reunification purposes.93 Anderfuhren-Wayne
observes that State practice is not uniform, although failures to allow reunifica-
tion are more properly seen as violations of the right, not evidence that there is no
right.94 They are certainly treated as such by the Committee on the Rights of the
Child. The Committee has indeed used almost peremptory language in this regard,
recommending for example that Australia introduce legislation and policy reform
‘to guarantee that children of asylum seekers and refugees are reunified with their
parents in a speedy manner’.95

Finally, as with the right to family unity, scholars are generally in agreement
that there is at present a right under international law to family reunification.96 It
has also been characterized as a self-evident corollary to the right to family unity97

and the right to found a family,98 and has been linked to freedom of movement.99

While there may be different ways to describe the antecedents of the right, it should
also be noted on a practical level that many observers feel existing instruments
provide an adequate and appropriate legal framework, at least for reunification
of unaccompanied/separated children and their parents. The problem in their

92 Abram, above n. 25, pp. 423–4.
93 Abram, above n.25, p.424; Goodwin-Gill, above n.39, p.103. Some eight States have made reser-

vations which may affect the application of Art. 10, the most notable of which, not otherwise
covered by the family reunification jurisprudence of the European Court of Human Rights, are
Japan and New Zealand.

94 Anderfuhren-Wayne, above n. 35, pp. 351–2.
95 Committee on the Rights of the Child, Concluding Observations on Australia, UN doc.

CRC/C/15/Add.79, 10 Oct. 1997, para. 30.
96 In addition to Abram, above n. 25, see e.g., Apap and Sitaropoulos, above n. 35, section 2: ‘An

express right to family reunification is uniquely enshrined in Article 10.1 of the [CRC].’ See also,
R. Perruchoud, ‘Family Reunification’, 27(4) International Migration, 1989, p. 519. See also, the
Summary Conclusions of the Expert Roundtable discussed later in this paper.

97 See e.g., HRC, General Comment No. 15, above n. 38, para. 5. See also, Executive Committee,
Conclusion No. 24 (XXXII), 1981, para.1: ‘In application of the principle of family unity and
for obvious humanitarian reasons, every effort should be made to ensure the reunification of
separated refugee families.’

98 HRC, 39th session, 1990, General Comment No. 19, above n. 23, para. 5. See also, XIIIth Round
Table on Current Problems in International Humanitarian Law, Conclusions on Family Reuni-
fication, International Institute of Humanitarian Law, 1988, para. 2.

99 See Abram, above n. 25, p. 415.
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view lies not with the lack of international standards, but rather with their
implementation.100

The few who see the right as still being in development have not made a persua-
sive or up-to-date case refuting the significance of the Convention on the Rights
of the Child. Anderfuhren-Wayne, for example, writing in 1996, notes the impor-
tance of reunification rights and the need for more specific international provi-
sions regarding them, but cites only a 1988 report that predates adoption of the
Convention.101 In van Krieken’s view, the concept of reunification ‘is now slowly
being codified’.102 His 2001 article is, however, as he notes, based on and often
identical to a 1995 piece,103 which he in turn notes is based on a 1993 paper.104

His main objection seems to be the failure of the 1994 UN Conference on Popula-
tion and Development to agree to express language on ‘the right to family reunifi-
cation’ and its decision instead to use the formulation ‘consistent with Article 10
of the Convention on the Rights of the Child and all other relevant internation-
ally recognized human rights instruments’.105 This suggests, however, that, if the
Convention on the Rights of the Child created a right to family reunification, then
the Conference endorsed it. The non-binding declaration of an international con-
ference cannot in any event modify the binding provisions of an international
treaty.

3. Family reunification and the European Court of HumanRights

As noted in section IV.B.4 above, the European Court of Human Rights dis-
tinguishes between family separation through removal and family reunification
through entry, and takes a more restrictive approach to the latter.106 In cases
involving aliens seeking entry to join family members, the Court balances the in-
dividual’s rights against the community’s interests at the earlier stage of deter-
mining whether there is an interference with the right to respect for family life.
To assess interference, the Court examines whether there are obstacles to having
a normal family life elsewhere, usually the country of origin. For asylum seek-
ers, the possibility of leading a normal life in the country of origin cannot be
presumed.

100 C. Petty, ‘Family Tracing and Reunification – Safeguarding Rights and Implementing the Law’,
4 International Journal of Children’s Rights, 1996, p. 174, citing in particular the lack of sanctions
for enforcement.

101 Anderfuhren-Wayne, above n. 35, p. 351 and accompanying n. 19.
102 Van Krieken, above n. 35, p. 120 and van Krieken, above n. 48, p. 52.
103 Van Krieken, above n. 35, p. 128 and accompanying n. 23.
104 Van Krieken, above n. 48, p. 52 and accompanying n. 5.
105 Van Krieken, above n. 35, p. 129; and van Krieken, above n. 48, p. 61.
106 Although,asLambert, aboven.35, p.442, pointsout, it is regrettable that theCourthasnot said

why it observes such a distinction. Any refusal to allow entry, especially to a child, suggests a
strong expectation that the parent will have to return to the country of origin, if family unity
is to be achieved.
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The Court has tended to uphold State refusals to allow entry,107 even in Gül
v. Switzerland, which concerned the son of a holder of a temporary humanitarian
permit.108 AlthoughGül isdisappointing, it shouldbe limited to its facts.TheCourt
appeared satisfied that Mr Gül, who had withdrawn his asylum appeal as a require-
ment for the issue of the humanitarian permits he and his wife had been granted,
was not in fact at any kind of risk in Turkey and had indeed visited his sons there on
several occasions, including one evidenced by a story in the local newspaper.109 The
importance of Gül, Ahmut v. The Netherlands, and Sen110 is rather the Court’s analy-
sis of the possibility of family life ‘elsewhere’, which leaves an opening for refugees
and other persons in need of international protection seeking family reunion, since
they are not able to return to their country of origin.

D. The right to family reunification in the refugee context

Recognition as a refugee gives rise to a prima facie reason to admit the
refugee’s close family members to the country of asylum. Reunification in a coun-
try of asylum is the only way to assure the right to family unity for refugees, who
cannot by definition return to their country of origin. Despite problems in imple-
mentation of this right, it is generally accepted in State practice.111 As noted above
with respect to a right to family unity, there is no specific reference to family reuni-
fication in the1951Convention.112 The right arises from the interaction of the1951
Convention with other law.

There are, in addition, some family reunification principles pertaining specifi-
cally to those in need of international protection that have been codified in conven-
tions on the rights of children,113 in regional protection instruments in Europe and

107 See e.g.,Abdulaziz,Cabales andBalkandaliv.UK, Application Nos.9214/80,9473/81, and9474/81
(spouses seeking entry), 28 May 1985.

108 Gül v. Switzerland, Application No. 53/1995/559/645, 19 Feb. 1996.
109 See, Council of Europe, ‘Asylum and the European Convention on Human Rights’, Human

Rights Files No. 9 (revised), 2000, p. 49.
110 See above n. 108;Ahmut v.TheNetherlands, Application No. 73/1995/579/665 (minor child seek-

ing to join father who was a dual national of the Netherlands and Morocco), 28 Nov. 1996; Sen
v. The Netherlands, Application No. 31465/96 (allowing entry of Turkish-born daughter to join
parents and siblings legally resident in the Netherlands), 21 Dec. 2001.

111 Lambert, above n. 35, p. 449.
112 Although, if reunification was not allowed at all, this would arguably be a violation of Art. 12

of the 1951 Convention.
113 CRC, Art. 22(2), provides: ‘States Parties shall provide, as they consider appropriate, coopera-

tion in any efforts . . . to trace the parents or other members of the family of any refugee child
in order to obtain information necessary for reunification with his or her family.’ African Char-
ter on the Rights and Welfare of the Child, above n. 28, Art. XXIII(2), provides: ‘States Parties
shall undertake to cooperate with existing international organizations which protect and as-
sist refugees in their efforts to protect and assist such a child and to trace the parents or other
close relatives of an unaccompanied refugee child in order to obtain information necessary for
reunification with the family.’
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Central America,114 and in provisions relating to internally displaced persons.115

UNHCR’s Executive Committee has also addressed the issue of refugee family re-
unification on a number of occasions.116

E. Close family members and the extended family: the scope
of the right

1. Degrees of relationship

The existence of a family is a question of fact, to be determined on a case-by-case
basis. There is no one single, internationally accepted definition of the family, and
international law recognizes a variety of forms.117 Certainly the ‘nuclear’ family
is the most widely accepted for family unity and reunification purposes.118 In the

114 EU Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary
protection in the event of mass influx of displaced persons and on measures promoting a bal-
ance of efforts between Member States in receiving such persons and bearing the consequences
thereof, OJ 2001 L212/12, 7 Aug. 2001 (hereinafter EU Temporary Protection Directive),
Art. 15. Council of Europe, Committee of Ministers, Recommendation No. (2001) 18, 27 Nov.
2001, on subsidiary protection, para. 6, and Council of Europe, Committee of Ministers, Rec-
ommendation No. R (2000)9,3May2000, on temporary protection, para.4, both refer toCoun-
cil of Europe, Committee of Ministers, Recommendation No. R (99) 23, 15 Dec. 1999, on family
reunion for refugees and other persons in need of international protection. Council of Europe
Parliamentary Assembly, Recommendation 1327 (1997), 24 April 1997, on the protection and
reinforcement of the human rights of refugees and asylum seekers in Europe, para.8.vii.(o)–(q).
The Cartagena Declaration on Refugees, 1984 (see UNHCR,Collection of International Instruments
and Other Legal Texts Concerning Refugees and Displaced Persons (UNHCR, Geneva, 1995), vol. II,
pp. 206–11), Conclusion III (13) reads:

To acknowledge that reunification of families constitutes a fundamental principle in
regard to refugees and one which should be the basis for the regime of humanitarian
treatment in the country of asylum, as well as for facilities granted in cases of voluntary
repatriation.

115 African Charter on the Rights and Welfare of the Child, above n. 28, Art. XXV(2)(b), provides:
‘StatesParties . . . shall takeallnecessarymeasures to traceandre-unite childrenwithparentsor
relatives where separation is caused by internal and external displacement arising from armed
conflicts or natural disasters.’ ‘Guiding Principles on Internal Displacement’, presented to the
UN Commission on Human Rights, 1998, Principle 17(3).

116 Executive Committee, Conclusions Nos. 1 (XXVI), 1975, para. f; 9 (XXVIII), 1977; 24 (XXXII),
1981; 84 (XLVIII), 1997; 85 (XLIX), 1998, paras. u–x; 88 (L), 1999. See also, UNHCR,Handbook,
above n. 58, para. 186.

117 See e.g., HRC, General Comment No. 28, above n. 31, para. 27; HRC, General Comment No. 19,
above n. 23, para. 2; HRC, General Comment No. 16, above n. 61, para. 5. See also, Apap and
Sitaropoulos, above n. 35, section 1, and more generally, G. van Bueren, ‘The International
Protection of Family Members’ Rights as the 21st Century Approaches’, 17(4) Human Rights
Quarterly, 1995, pp. 733–40.

118 See e.g., Council of Europe Committee of Ministers, Recommendation on family reunion for
refugees, above n. 114, para. 2. See also, Lambert, above n. 35, p. 430; van Krieken, above n. 35,
p. 122; and A. Hurwitz, ‘The 1990 Dublin Convention: A Comprehensive Assessment’, 11(4)
International Journal of Refugee Law, 1999, p. 653.
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European context, the European Commission’s amendedproposal for a Council Di-
rective on the right to family reunification would also include unmarried partners
living in a durable relationship with the applicant, if the legislation of the Mem-
ber State concerned treats such a relationship as corresponding to that of married
couples.119

Despite this widespread agreement, it is nevertheless important to be aware of
the impact of cultural differences regarding, for example, what constitutes a bona
fide marriage. Some reunification claims of separated spouses are based on a proxy
marriage between a refugee in a resettlement country and a partner living in the
country of asylum, or on a marriage conducted just days before the departure of
one of the spouses to a resettlement country. Authorities in resettlement countries
may see these unions as attempts to circumvent resettlement criteria and perhaps
also abusive of the partners in an arranged marriage, although such marriages may
represent normal custom and practice in the country of origin.120

Beyond the core members of the refugee family, there is great variation in the
treatment afforded the larger sphere of family relationships. The Executive Com-
mittee has shown a willingness by States to promote ‘liberal criteria’, with a view to
‘comprehensive reunification of the family’.121 There is also extensive support on
the European level for a wider acceptance of other family members, including the
elderly, infirm, or otherwise dependent.122 At the national level, a Russian court re-
cently overturned the denial of refugee status to the unmarried adult dependent
sister of a refugee, specifically citing the situation of single women and the notion
of extended family in the refugee’s country of origin.123 In Canada, fiancés, parents,
and grandparents may be in the family class, which has stricter criteria than for im-
mediate family, but not siblings, cousins, aunts or uncles. The processing priori-
ties of the US refugee resettlement programme include parents as well as spouses

119 Commission of the European Communities, ‘Amended Proposal for a Council Directive on the
Right to Family Reunification’, Brussels, COM (2000)624final,1999/0258 (CNS),10Oct.2000,
Art. 5.1(a).

120 There are many such cases. Although aware of the implied possibility that such marriages
might be conducted with the sole intent to obtain resettlement, UNHCR recognizes these mar-
riages as legally fully binding as long as they are in line with the relevant civil law. It should be
recalled that marriages among some refugee communities, Kurds, for example, are contracts
between families that have been carefully weighed as to the interests of each family and are not
private affairs between two persons. It is thus not unlikely that the spouses do not consummate
their marriage until the ‘tribal marriage’ has been conducted, sometimes well after the legally
binding document has been signed before the court. E-mail from UNHCR field office to the
authors, 22 July 2001.

121 Executive Committee, Conclusion No. 88 (L), 1999, para. b(ii).
122 Council of Europe Parliamentary Assembly, Recommendation 1327 (1997), above n. 114, para.

8.vii(o);EuropeanCommission,AmendedProposal for aCouncilDirectiveon theRight toFam-
ily Reunification, COM (2000) 624 final, 10 Oct. 2000, Art. 5.1(d)–(e). For jurisprudence of the
European Court of Human Rights, see Lambert, above n. 35, pp. 435–6.

123 S.A.K. v.MoscowandMoscowRegion ImmigrationControlDepartment, Civil Case No. 2-3688, Moscow
Central Administrative District, Zamoskvoretsky Municipal Court, 10 May 2001.
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and unmarried children in the highest family priority (priority three), but only six
nationalities were eligible for consideration in this category in fiscal year 2001.
Lower processing priorities include more distant relatives such as grandparents,
siblings, aunts, and uncles, but have not been open to any nationality for several
years. Derivative status is open only to spouses and unmarried minor children. In
practice, however, dependent members of extended families may be considered
under what is known as the p-3 (priority three) designation. Refugees who become
legal permanent residents or citizens may apply to sponsor more distant relatives
for immigration, although the waiting periods for extended family members may
be very long.124

States of asylum or resettlement may well feel justified in placing greater
emphasis on migration concerns over humanitarian ones when it comes to more
‘distant’ family members, but the relative weight assigned to these concerns is not
inevitable, nor is it necessarily based on correct premises. It has been suggested, for
example, that, as countries develop, their family structures move towards a Western
norm where adult children are not responsible for their parents and that policy-
makers should therefore not base decisions on an outmoded concept of cultural
relativism favouring the extended family.125 While it is true that traditional soci-
eties are changing, it is also important to recognize that family life in every region
of the world is evolving in response to new challenges and possibilities, such as the
growing numbers of children orphaned by AIDS or armed conflict, shortages of
land and housing, the increased prevalence of divorce, greater social and legal ac-
ceptance of same-sex unions, advances in reproductive technology, and increased
mobility within and between States.126

Given the range of variations on the notion of family, a flexible approach is
needed.127 In UNHCR’s view, States should adopt a pragmatic interpretation of the
family, recognizing economic and emotional dependency factors, as well as cultural
variations. Families should be understood to include spouses; those in a customary
marriage; long-term cohabitants, including same sex couples; and minor children
until at least age eighteen.128 Under no circumstances should minors ‘age out’ of
the process. The relevant age should be determined by the time when the sponsor-
ing relative obtained status, not the time of the approval of the application for re-
unification. Under appropriate circumstances, family members such as dependent
unmarried children of any age; dependent relatives in the ascending line; other

124 E. A. Dewey, Assistant Secretary of State for Population, Refugees and Migration, US Depart-
ment of State, in response to question following testimony before the Subcommittee on Immi-
gration, US Senate Judiciary Committee, 12 Feb. 2002.

125 Van Krieken, above n. 35, p. 118.
126 Apap and Sitaropoulos, above n. 35, section 1; Anderfuhren-Wayne, above n. 35, p. 360.
127 UNHCR, ‘Background Note’, above n. 5, para. 14.
128 The Council of Europe’s Committee of Ministers, Recommendation Rec(2002)4, 26 March

2002, defines a child as anyone below the age of eighteen unless, under the law applicable to
the child, majority is attained earlier.
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dependent relatives, and other dependent members of the family unit, including
foster children, as well as fiancé(e)s should be reunited.129

2. Dependency

A useful limiting factor recognized by many States in determining whether more
distant family members should be reunited is dependency. While there is no inter-
nationally agreed definition of the term, UNHCR’s operational definition is that a
dependent person is someone who relies for his or her existence substantially and
directly on another person, in particular for economic reasons, but also taking emo-
tional dependency into consideration.130 Sending remittances back to the country
oforiginmightaddressfinancialdependency insomecases,butwouldnotof course
suffice to replace the emotional and practical aspect of the family relationship. The
principle of dependency recognizes that, in most cases, the family is composed of
more than its nuclear members.131 It should be noted that in many cultures young
people over the age of majority, particularly young women, are considered part of
thenuclear familyunituntil theyaremarried.Agedparentsarealso consideredpart
of the family in many societies, and are owed a duty of protection and care by their
children.132

3. Ties of affection ormutual support

Refugee families, more so than many others, are likely to be melded from the rem-
nants of conventional families. While some would argue that only the family as it
existed before departure should be recognized for reunification purposes, the real-
ity is that very often new families arise out of the refugee experience. The trauma
of persecution and flight, the frequency of family separation, and the exigencies of
life in exile create many families of choice or circumstance. These groupings should
not be assumed to exist for convenience or for immigration purposes only. Inter-
national humanitarian law recognizes that a family consists of those who consider
themselves and are considered by each other to be part of the family, and who wish

129 UNHCR Division of International Protection, Resettlement Handbook (revised ed., Geneva, April
1998), ch. 4.6.7(b).

130 Ibid., ch. 4.6.5. 131 UNHCR, ‘Background Note’, above n. 5, para. 13.
132 See, e.g., African Charter on the Rights and Welfare of the Child, above n. 28, Art. XXXI: ‘The

child . . . shall have the duty (a) to work for the cohesion of the family, to respect his parents, su-
periors and elders at all times and to assist them in cases of need . . .’. African Charter on Human
and Peoples’ Rights, above n. 22, Art. 18(4): ‘The aged and the disabled shall also have the right
to special measures of protection in keeping with their physical or moral needs’, and Art. 29(1):
‘The individual shall also have the duty . . . to respect his parents at all times, to maintain them
in case of need.’ ACHR, above n. 22, Art. 32: ‘Every person has responsibilities to his family.’
American Declaration of the Rights and Duties of Man, 1948, OAS Resolution XXX, Art. XXX:
‘it is the duty of children to honor their parents always and to aid, support and protect them
when they need it’.
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to live together.133 Economic and emotional ties should be given the same weight in
reunification as relationships based on blood ties or legally sanctioned unions.134

F. Family unity and reunification for 1951 Convention refugees and
for others in need of protection: where and when?

The right to family unity and reunification is universally applicable. As
noted above, formal recognition of family unity in the refugee context is rooted
in the Final Act of the Conference of Plenipotentiaries that adopted the 1951
Convention.135 Since the right arises from international human rights law, how-
ever, it is not dependent on the formal status of the persons seeking it.136 The ques-
tion, then, is not whether the right to family unity and reunification is applicable to
various categories of persons, but which State(s) must act to ensure the right. The
following discussion is organized by category of claimant for ease of analysis, not
because of any hierarchy of entitlement.

1. 1951Convention refugees

Refugees recognized under the 1951 Convention are usually in the most advanta-
geous position with respect to family unity or reunification, even given the varia-
tion in treatment described below. Since reunification cannot occur in the country
of origin, the country of asylum must give effect to the right, at least for close family
members.

2. Organization of AfricanUnity and Cartagena refugees

The OAU Refugee Convention137 does not make specific reference to family unity
or reunification. The body of African human rights law, however, is a rich source
for family rights, including the only regional convention on the rights of the
child.138 With respect to family unity, the situations of mass influx envisaged by
the OAU Refugee Convention generally do not involve individual status determi-
nation because the objective circumstances in the country of origin make the need

133 Commentary to the Additional Protocols, quoted in Secretariat of the Inter-Governmental Consul-
tations, Report on Family Reunification, above n. 17, p. 357.

134 UNHCR, ‘Background Note’, above n. 5, para. 1(c).
135 See section I above and, for the full text of Recommendation B of the Final Act, see the text at

n. 42.
136 CRC, Arts. 2 and 22; HRC, General Comment No. 15, above n. 38, para. 1. Related provisions in

humanitarian law require the existence of armed conflict before they are applicable.
137 Organization of African Unity (OAU) Convention Governing the Specific Aspects of Refugee

Problems in Africa, 1001 UNTS 3.
138 African Charter on Human and Peoples’ Rights, above n. 22; African Charter on the Rights and

Welfare of the Child, above n. 28.
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for protection obvious and/or because the country of asylum is not able to conduct
such an examination due to the large number of people involved. There should not,
therefore, be an issue of derivative or other status. All family members, whether to-
gether or separated, should be, and in the normal course are, extended recognition
on a prima facie basis.

Reunification can become complicated when one member of a family is
recognized as a prima facie refugee in one country, while another family member
flees to a country of asylum that does not employ an OAU-type definition and is not
recognized as a refugee. If the country with the more expansive refugee definition
does not provide for family reunification, there may be no possibility for reunifi-
cation in the country with the less inclusive definition, since that family member
may be considered only an asylum seeker, or a beneficiary of a subsidiary form of
protection.

Like the OAU Convention, the 1984 Cartagena Declaration139 guides countries in
their response to mass influx, when refugee status is granted on a group basis. The
Cartagena Declaration specifically acknowledges family reunification as a funda-
mental principle that should be the basis for humanitarian treatment in the coun-
try of asylum.

3. Complementary forms of protection

Complementaryprotectionrefers tovarious typesof statusgranted topeoplewhose
claims under the 1951 Convention have been rejected after an individual deter-
mination, but who have nevertheless been found to be in need of international
protection, forexample,underArticle3of theConventionAgainstTortureorunder
the OAU/Cartagena definition outside Africa or Central America.140 Standards
of treatment vary, but beneficiaries of complementary protection are entitled to
respect for their fundamental human rights including the right to family unity and
reunification. The justification for refugee family reunification in a country of asy-
lum derives from the refugee’s situation in not being able to return home, and not
from the text of 1951 Convention itself. Persons in an analogous situation of in-
ability to return home should benefit from the same application of the right in the
country of asylum.

A number of countries extend family reunification rights to beneficiaries of
complementary protection. The Committee of Ministers of the Council of Europe
specifically recommends that family reunion provisions relating to refugees should
apply,141 but some countries have yet to ensure the right to reunification. The

139 Cartagena Declaration on Refugees, above n. 114.
140 UNHCR, ‘Complementary Forms of Protection’, UN doc. EC/GC/01/18, 4 Sept. 2001.

UNHCR, ‘Complementary Forms of Protection: Their Nature and Relationship to the Inter-
national Refugee Protection Regime’, UN doc. EC/50/SC/CRP.18, 9 June 2000.

141 Council of Europe, Committee of Ministers on subsidiary protection, above n. 114, para. 6.
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United States, for example, does not provide for family reunification with persons
protected under the Convention Against Torture.142 This is problematic, not least
because return is not necessarily envisaged as a durable solution for a person at risk
of torture. That some 1951 Convention refugees are erroneously granted only com-
plementary protection is also a concern in countries where there is a wide disparity
in family reunification possibilities between the two categories.143

4. Responses tomass influx

The right to family unity applies in situations of mass influx. Such situations
present State authorities with the challenge of preserving family unity in the midst
of chaotic and terrifying events. Given the prevalence of family separation in situa-
tions of mass influx, keeping or bringing family members together poses enormous
practical problems.144 Whether in a refugee camp or in a situation of spontaneous
settlement in rural or urban areas, the members of a family, very broadly defined,
should be permitted to stay together and be helped to find each other.

Registration designed to identify separated families,145 tracing, assistance with
communication and transportation, and similar measures may help relatives
within a large refugee population to re-establish a family group. Action should be
taken as soon as possible, as prospects for reunification diminish as time goes by. In
camps for Kosovo Albanian refugees in the former Yugoslav Republic of Macedonia,
a telephone centre allowed refugees to try to establish the location of missing
relatives; in Rwanda, bus circuits allowed returnee parents to visit centres for un-
accompanied/separated children in search of their children. When a refugee settle-
ment must be moved (away from a volatile border region, for example) or consoli-
dated as camp populations decline, care should be taken to ensure that all members
of a household are able to move together. Particularly in situations of mass influx,
those working to maintain or restore family unity should make the maximum use
of refugees’ self-help efforts.

Unaccompanied and separated children require special attention in order to be
reunited with their parents or guardian and siblings as soon as possible.146 Tracing

142 Pub. L. 105-277, 112 Stat. 2681-822, Oct. 1998.
143 Van Krieken, above n. 48, pp. 61–2.
144 With respect to the Rwandan exodus, see e.g., International Committee of the Red Cross,

UNHCR, UN Children’s Fund (UNICEF), and International Federation of Red Crescent and
RedCrossSocieties (IFRCRCS), ‘JointStatementontheEvacuationofUnaccompaniedChildren
from Rwanda’, 27 June 1994; M. Merkelbach, ‘Reuniting Children Separated from their Fami-
lies after the Rwandan Crisis of 1994: The Relative Value of a Centralized Database’, 82 Interna-
tional Review of the Red Cross, 2000, pp. 351–66; Petty, above n. 100, pp. 165–76.

145 UNHCR, ‘Practical Aspects of Physical and Legal Protection with Regard to Registration’, UN
doc. EC/GC/01/6*, 19 Feb. 2001. Executive Committee, Conclusion No. 91 (LII), 2001, para. a,
also acknowledges ‘the importance of registration as a tool of protection, including [for] family
reunification of refugees and identification of those in need of special assistance’.

146 UNHCR, Refugee Children, above n. 15, ch. 10.
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efforts should begin immediately an unaccompanied/separated child is identified,
boththroughthecomparisonof recordsonunaccompanied/separatedchildrenand
those on parents whose children are missing, and through an active investigation
of the child’s experience and identity. While attempts to locate the child’s family
proceed, arrangements for care by more distant relatives or foster families must be
concluded and carefully monitored from the perspective of protection as well as the
best interests of the child.

Most unaccompanied and separated children do in fact have parents or other rel-
atives who are willing and able to care for them and can be located through dili-
gent tracing. Therefore, adoption or alternative arrangements for long-term care
should never be contemplated during an emergency, and should only be pursued
when exhaustive tracing has proved unsuccessful.147 Decisions about reunification
with parents or other relatives when tracing has been successful, or about alterna-
tive arrangements when it has not, should always be based on the best interests of
the child.148

In situations of mass influx, where the majority of the people seeking interna-
tional protection will fall within the 1951 Convention refugee definition but indi-
vidual status determination is not possible, States usually respond by recognizing
them as refugees on a prima facie basis or by granting a form of protection known
as temporary protection. In principle, all family members present should receive
the same prima facie refugee status or temporary protected status. The Executive
Committee has specifically concluded that respect for family unity is a ‘minimum
basic human standard’ in situations of large-scale influx149 and has called for family
reunification for persons benefiting from temporary protection.150

Temporary protection represents an emergency tool in situations of mass influx,
which often suspends individual determination of refugee status and the identi-
fication of the appropriate durable solution. It can sometimes result in extended
periods in the country of asylum and there is an emerging consensus on the need
forpromptreunificationduringtemporaryprotection.TherecentEuropeanUnion
Directive on temporary protection requires member States to reunite from within

147 Hague Convention on Protection of Children and Cooperation in Respect of Intercountry
Adoption, 1993, effective since 1 May 1995. See UNHCR, Collection of International Instruments
and Other Legal Texts Concerning Refugees and Displaced Persons (UNHCR, Geneva, 1995), vol. I,
pp. 356–69 and http://www.hcch.net/e/conventions/menu33e.html. See also, Hague Confer-
ence on Private International Law, Special Commission, ‘Recommendation Concerning the
Application to Refugee Children and Other Internationally Displaced Children of The Hague
Convention on Protection of Children and Cooperation in Respect of Intercountry Adoption’,
21 Oct. 1994; Executive Committee, Conclusion No. 88 (L), 1999, para. c.

148 CRC, Art. 3; UNHCR, Refugee Children, above n. 15, ch. 10; Executive Committee, Conclusion
No. 47 (XXXVIII), 1987.

149 Executive Committee, Conclusion No. 22 (XXXII), 1981, para. II.B.2(h).
150 Executive Committee, Conclusion No. 15 (XXX), 1979, para. e: ‘States should facilitate the ad-

mission to their territory of at least the spouse and minor or dependent children of any person
to whom temporary refuge or durable asylum has been granted.’
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the EU close family members, as well as unmarried partners if the State has simi-
lar treatment for the latter in its aliens law, and allows them to reunite other close
dependent family members. Family members who are not in the EU but wish to be
reunited with a sponsoring relative will be able to do so on showing that they are in
need of protection.151

In the United States, temporary protected status (TPS) does not permit family
reunification.152 This is perhaps because the protection is in the nature of a deferred
deportation, and is not the same as temporary protection programmes elsewhere.
It is available only to persons already in the United States when their country is des-
ignated as experiencing ongoing conflict or natural disasters. Those present in the
United States without family members presumably chose to travel without them
in the first place. This reasoning, however, does not address the inability of the
TPS beneficiary to reunite with his or her family by returning home. It should be
noted that most of the countries that participated in the Humanitarian Evacuation
Programme for Kosovo Albanian refugees in 1999, including the United States, se-
lected people for evacuation primarily on the basis of family ties in the receiving
country, although the definition of family ties was not uniform. The agencies that
were implementing the programme attempted to maintain family unity in the pro-
cess, with considerable success after the first chaotic days.

5. Asylum seekers

Since a decision has not yet been made as to the legal status of asylum seekers, it
may be difficult to determine where they should enjoy the right to family unity and
reunification, or which State bears responsibility for giving effect to it. If asylum de-
termination systems were prompt and efficient, this lack of clarity would cause few
problems, but asylum systems are notoriously neither prompt nor efficient, and the
length of proceedings in many countries causes tremendous hardship, particularly
when children are apart from parents.153

The obvious answer is to expedite asylum determinations, but this worthy goal
seems always to recede into the distance. There is, fortunately, a general recogni-
tion at least in principle that unaccompanied and separated children should benefit
from expedited procedures, but such measures do not even begin to address the
right to family reunificationof children left ina countryoforiginor transit;noState
has suggested expedited procedures for asylum-seeking parents separated from

151 EU Temporary Protection Directive, above n. 114, Art. 15.
152 US Immigration and Nationality Act, as amended (INA), section 244, 8 Code of Federal Regu-

lations (CFR), section 244.2.
153 For example, two separated children, recognized by UNHCR in a country outside the European

Union as mandate refugees, have been trying to reunite with their mother in an EU Member
State since 1997. Their father was recently recognized as a refugee in another EU country, al-
lowing the children to be referred for resettlement. UNHCR field office e-mail to the authors,
25 June 2001.
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their children. Resettlement of children separated from their parents and remain-
ing in the country of origin or transit is also difficult since resettlement countries
often feel that the country where a family member has an application pending
should accept the remaining family members.

Some limited steps have been taken to address the situation. Under the terms
of the Dublin Convention, in situations where an asylum seeker has a close family
member in an EU State who is a refugee recognized under the 1951 Conven-
tion, it is that State which is responsible for assessing the application.154 Unfortu-
nately, given the length of proceedings and the consequent delays in reunification,
family members in different States whose asylum applications are ongoing are not
covered.155

Proposals presented by the European Commission for a revised Dublin Conven-
tion strengthen the provisions on family unity.156 They add further criteria includ-
ing that, where an asylum seeker is an unaccompanied minor, responsibility for
considering the claim should lie with the member State where there is a member
of his or her family who is able to take charge of him or her. There is no stipulation
as to the formal status of the other family member. Another criterion allocates re-
sponsibility for assessing the claim to a member State where there is another family
member who is an asylum seeker and who is awaiting a decision under the normal
procedure, as opposed to this only being possible for a recognized refugee.

The Parliamentary Assembly of the Council of Europe has recommended that
members of the same family be allowed to reunite during status determination
procedures.157 The European Council on Refugees and Exiles has also recom-
mended that members of a family who have been compelled to seek asylum in dif-
ferent countries be allowed to pursue their claims together in a single country.158

It isunderstandable thatStates arenoteager toprocess reunificationapplications
for asylum seekers whose asylum applications they are having difficulty processing.
Given the scarcity of State resources, however, it would be helpful to pursue possi-
bilities for reuniting members of the same family seeking asylum in various coun-
tries, particularly if determination of the claim has been pending for, or is expected
to take longer than, six months. The grouping together of at least potentially

154 Convention Determining the State Responsible for Examining Applications for Asylum
Lodged in One of the Member States of the European Community (Dublin Convention), 1990,
OJ 1997 L254, 19 Aug. 1997, p. 1, Art. 4. All EU member States are party to the Convention.

155 Hurwitz, above n. 118, p. 653, where other situations are examined in greater detail.
156 European Commission, ‘Proposal for a Council Regulation Establishing the Criteria and Mech-

anisms for Determining the Member State Responsible for Examining an Asylum Application
Lodged in One of the Member States by a Third-Country National’, COM (2001) 447 final,
26 July 2001 (hereinafter ‘Dublin II Proposal’), especially preamble paras. 6 and 7 and Arts.
5–8.

157 Council of Europe Parliamentary Assembly, Recommendation 1327 (1997), above n. 114, para.
8.vii(p).

158 European Council on Refugees and Exiles (ECRE), ‘Position on Refugee Family Reunification’,
July 2000.
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related claims, witnesses, and evidence would be more cost effective than parallel
procedures in different jurisdictions and, as recognized by the European Commis-
sion, would be likely to result in more consistent decision making.159

6. Internally displaced persons

Family separation is a feature of internal, as well as external, displacement. In An-
gola, for example, two-thirds of the approximately 3.8 million internally displaced
people are under the age of fifteen. Many of these children are separated from their
families, and are at great risk of forced recruitment and abduction. While reunifi-
cation does not involve problems of obtaining admission to another country, prob-
lems can arise when freedom of movement is limited. In Angola, combatants have
refused to allow civilians to move from areas of conflict to safer areas.

The growing recognition of State responsibility for family reunification in situa-
tions of internal displacement can be seen in the evolution of language from the
1977 Additional Protocol II, which refers to ‘all appropriate steps’ to ‘facilitate’
reunion, to the stronger and more detailed provision of the 1990 African Charter
on the Rights and Welfare of the Child, which calls for ‘all necessary measures’ to
‘trace and re-unite’.160

V. State practice: the legal framework

A. The legal framework for the right to family unity
and reunification

UNHCR’s Executive Committee and UNHCR itself have drawn attention
to the need to implement the right to family unity and reunification in domestic
legislation.161 The Committee on the Rights of the Child has also recommended to
a number of asylum States, including Australia, Finland, Kenya, and Norway, that
such a framework be established or improved.162 Such provisions are an important

159 European Commission, ‘Dublin II Proposal’, above n. 156, p. 13.
160 Additional Protocol II to theGeneva Conventions, above n.29, Art.4(3)(b): ‘all appropriate steps

shall be taken to facilitate the reunion of families temporarily separated.’ African Charter on
the Rights and Welfare of the Child, above n. 28, Art. XXV(2)(b): ‘States Parties shall take all
necessary measures to trace and re-unite children with parents or relatives where separation is
caused by internal and external displacement arising from armed conflicts or natural disasters.’
See also, ‘Guiding Principles on Internal Displacement’, above n. 115, Principle 17(3).

161 Executive Committee, Conclusion No. 85 (XLIX), 1998, para. x; UNHCR ‘Background Note’,
above n. 5, para. 1(b): ‘This requires that States take measures, including national legislative
efforts, to preserve the unity of the family. It also requires corollary measures to reunite families
that have been separated, through programmes of admission, reunification and integration.’

162 Committeee on the Rights of the Child, ‘Concluding Observations on Australia’, above
n. 95, para. 30. Committee on the Rights of the Child, ‘Concluding Observations on Finland’,
UN doc. CRC/C/15/Add.132, 16 Oct. 2000, paras. 37–8. Committee on the Rights of the
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method of implementing international standards and represent the best practice
in a rights-based approach to protection of the refugee family. States should enact
legislation expressly implementing the right to family unity and reunification for
refugees and other persons in need of international protection.

In the European Union, a harmonized legal framework for implementing
the right to family reunification will come into being upon conclusion of the
amended proposal for a Council directive.163 This document correctly provides
more favourable treatment in some respects for refugee families as compared to mi-
grant families, yet also gives rise to concern in a number of other respects.164 It ap-
pears thatonly reunificationwithmembersof thenuclear family (spouseandminor
children) will be mandatory, while same-sex couples, unmarried partners, couples
in a customary marriage, and members of the extended family will be able to re-
unite only as a matter of State discretion. A few States would like to set the maxi-
mum age for reunification with children as low as twelve, though the age may be
higher for refugee children. Further negotiations on the proposal will need to be
monitored carefully to ensure that it sets a positive benchmark for implementation
of the right to family reunification.

1. States with provisions relating to refugee family unity and reunification

States that have incorporated family unity and reunification principles have done
so with a variety of legislative and administrative provisions.165 The basic elements
can be simply stated, as in the law in Bosnia and Herzegovina:

Refugee status shall in principle be extended to the spouse and minor

children as well as other dependants, if they are living in the same household.

Entry visas shall be provided to such dependants of persons to whom asylum

has been granted.166

Child, ‘Concluding Observations on Kenya’, UN doc. CRC/C/15/Add.160, 7 Nov. 2001, para.
56. Committee on the Rights of the Child, ‘Concluding Observations on Norway’, UN doc.
CRC/C/15/Add.126, 28 June 2000, paras. 32–3.

163 European Commission, ‘Amended Proposal for a Council Directive on the Right to Family Re-
unification’, above n. 122.

164 See, e.g., ECRE, ‘Position on Refugee Family Reunification’, above n. 158; Caritas Europa-
Migration Commission and other NGOs, ‘Europe’s Position on the Amended EU Commission
Proposal for a Council Directive on the Right to Family Reunification’, above n. 25.

165 See Secretariat of the Inter-Governmental Consultations, Report on Family Reunification, above
n. 17, for a summary of policies in Australia, Belgium, Canada, Denmark, Finland, Germany,
Italy, the Netherlands, Norway, Spain, Sweden, Switzerland, the UK, and the US. See also,
UNHCR, ‘Integration Rights and Practices with Regard to Recognized Refugees in the Central
European Countries’, European Series, vol. 5, No. 1, 2000, ch. VI, ‘Family Unity and Reunifi-
cation’, for a comparative analysis of policies in and country profiles of Bulgaria, the Czech
Republic, Hungary, Poland, Romania, Slovakia, and Slovenia.

166 Bosnia and Herzegovina, Law on Immigration and Asylum, 1999, Art. 54. The Refugee Act
of Iraq, No. 51-1971, Art. 11.3, is even more succinct: ‘The person who has been accepted
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More complicated formulations can be found, for example, in US law, which pro-
vides three different channels for refugee family reunification. First, a priority sys-
tem gives some refugees with relatives in the US preferential access to resettlement
if they themselves are foundtohaveawell-founded fearofpersecution.167 Secondly,
a visa programme for relatives of refugees is based on derived status and does not
require the joining relatives to demonstrate a fear of persecution. Thirdly, regular
family immigration procedures are available to all permanent residents, a status
normally available to refugees one year after resettlement in the United States.168

Unrealistic or overly rigid documentation requirements are a widespread prob-
lem in applying family unity and reunification laws. While States have legitimate
concerns about fraud, it must be recalled that refugees are often not in a posi-
tion to obtain documents such as passports or marriage, divorce, birth, and death
certificates. Women and girls from some refugee-producing countries, such as
Afghanistan, are much less likely than males to possess valid travel documents. In
Belarus, for example, which has family unity provisions in its national legislation,
there have been several cases of childless married couples who were requested to
provide documentary proof of their marriage.169

States should maintain flexibility in documentation requirements, by allowing
affidavits and other evidence in place of unavailable documents. A positive finding
of identity in the course of status determination should be conclusive for reunifica-
tion purposes. The country of asylum, upon recognition of refugee status, should
provide travel documents to the refugee and all family members present. If travel
documents are not available for family members, the country of asylum and any
countries of transit should accept a travel document from the International Com-
mittee of the Red Cross (ICRC). Travel documents and visas should be issued free of
charge.

Some States require a refugee to have been resident for a certain amount of time,
or to have attained a certain status, before they are allowed to apply for family re-
unification. States should confer permanent resident status upon recognition of
refugee status and corresponding rights to family reunification.

In many States, an interim status, such as the United Kingdom’s ‘exceptional
leave to remain’ (ELR), conveys no right to family reunification, although the UK
Home Office will consider an application after a person has held this status for four

as a refugee in Iraq shall be allowed to bring his/her family members legally recognized as
dependants.’

167 Of the three family-based priorities (P3, 4 and 5), only the P3 category is currently in use, and
that only for six countries, all in Africa. INA, section 207, 8 CFR section 207.

168 INA, sections 207(c)(2) and 208(b)(3), 8 CFR section 207.7 and 8 CFR section 208.20; INA,
section 209, 8 CFR section 209.

169 Law of the Republic of Belarus on Refugees, 1995, Art. 10, procedure of status determination
of foreigners as refugees. See also, Decree of the President of the Republic of Belarus, No. 229,
24 Nov. 1994, Art. 10: ‘On the Approval of Regulations of the Procedure Granting Asylum to
Foreign Citizens and Stateless Persons’.
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years – less in especially serious ‘compassionate’ circumstances. Applicants must
show they have the means to support and accommodate relatives without recourse
to public funds. Most ELR holders may be granted indefinite leave to remain after
four years, although those with indefinite leave to remain still have to meet the sup-
port and accommodation tests in order to bring their relatives to join them.170

In an attempt to deter people smuggling, Australia has effectively barred fam-
ily reunification for recognized refugees who enter without authorization.171 Nor
can these refugees visit their families in a third country, since they would lose their
right to re-enter Australia. This policy is clearly in violation of Australia’s treaty
obligations under the Convention on the Rights of the Child and the International
Covenant on Civil and Political Rights, as well as the 1951 Convention, and is only
questionably effective: one obvious risk is that it could serve to encourage the family
members outside to use a smuggler themselves to attempt to join the family mem-
ber already present.

Unauthorized entry should not preclude family unity or reunification, nor
should requests for family reunification be used to re-examine the principal appli-
cant’s claim or status. Interception procedures should allow for asylum in the inter-
cepting country if the refugee has family members there.172

2. States with general immigration provisions relating to family unity
and reunification

Some type of legislative arrangement for ensuring family unity and reunification
is preferable to none, but immigration provisions are generally not adequate in
the refugee context. Implementing the right to family unity and reunification in
the refugee context involves an obligation of protection, an orientation towards
durable solutions, and a humanitarian commitment to rebuilding refugees’ lives,
none of which is normally a part of regular immigration programmes.173 In the
absence of refugee-related legislative or administrative provisions, it is difficult to
speak of a rights-based approach to family unity and reunification that takes into
account the different situations of refugees and migrants.

170 See Immigration Directorate, ‘Instructions’, Dec. 2000, ch. 11, section 2, exceptional leave to
enter/remain, settlement, and family reunion, Art. l 4.3.

171 Migration Amendment Regulations 1999 (No. 12) and 1999 (No. 243); Migration Amendment
(Excision from Migration Zone) (Consequential Provisions) Act 2001, Part 4. Under this legis-
lation, since Sept. 2001, an asylum seeker arriving independently in Australia who has spent
seven days or more in a country where she or he could have sought and obtained effective pro-
tection, who is recognized as a refugee, only receives a series of temporary three-year visas. He
or she is thus never able to gain secure residency or travel documents, or to reunite with his or
her family in Australia. See also, US Committee for Refugees, SeaChange:Australia’sNewApproach
to Asylum Seekers (US Committee for Refugees, Washington DC, Feb. 2002).

172 See also the paper on Article 31 by G. S. Goodwin-Gill in Part 3.1 of this volume.
173 UNHCR, ‘Background Note’, above n. 5, para. 8.
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In addition to the obstacles noted in the preceding section, additional problems
arise in addressing refugee family issues through immigration legislation. Many
of these provisions have restrictive criteria based on types of blood lineage or legal
relationships, legal status and length of stay of the petitioner in the host country,
numerical limitations, and in some cases the integration potential of the family
member.174 In many countries, there are income and/or residential accommodation
requirements for the refugee in order to sponsor a more ‘distant’ relative such as an
aged parent; some countries impose these requirements even for close family mem-
bers. In some countries, recognized refugees face difficulties in obtaining residence
permits required to petition for reunification with nuclear family members.

State discretion in dealing with the refugee family is too often exercised in an ar-
bitrary manner inconsistent with international legal principles. The following ex-
amples of problematic practices are taken from Germany, but can also be found in
other countries: entry visas for family members are sometimes denied by missions
erroneously or without explanation; family separation itself is no longer regarded
as a sufficient humanitarian reason to justify reunification; income and accommo-
dation requirements are rigidly enforced without inquiry into the individual cir-
cumstances and resources of the family; valid passports and original documents
are required despite their unavailability; refugees are advised to attempt to reunite
with family members in a different country of asylum; and applications for reuni-
fication are used to re-examine and sometimes revoke the status of the principal
applicant.175

3. States with no domestic provisions

Refugee family unity and reunification is not considered a priority in some States
and so policies and procedures have not been put into place. UNHCR offices in such
countries attempt to establish procedures with local authorities to find solutions

174 Ibid., para. 7.
175 Two recent cases from other countries concerning reunification of recognized refugees with

nuclear family members are drawn from UNHCR field office e-mails to the authors. In the first
case, an Afghan woman with two daughters was recognized as a refugee in a country of asy-
lum; her husband and their two sons were in a country of transit. Their first application to join
the wife and daughters was erroneously rejected on financial grounds, which under that coun-
try’s legislation apply only to regular immigration cases, not to refugees. UNHCR branch of-
fices in both countries had to intervene to correct the error. Their second application was then
denied because the husband and wife had different family names, although this is the com-
mon and well-known tradition in their country. Both UNHCR offices again intervened to clar-
ify. Entry visas were finally issued after a one-year delay on 18 July 2001. In the second case,
an Afghan man was recognized as a refugee in a country of asylum. His wife applied for family
reunification from her country of first asylum, submitting full documentation including their
marriage certificate and a copy of her husband’s identification. The asylum country’s mission
erroneously denied the application, questioning, without any reason given, whether the hus-
band had in fact been recognized as a refugee. UNHCR offices in both countries had to inter-
vene. The visa was eventually issued after a seven-month delay, 18 July 2001.
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to such issues on a case-by-case basis. One UNHCR office reports that ‘such endeav-
ours are indeed time consuming and there is a constant fear of running into a pro-
tracted situation’.176 In others, such as Ecuador, with a small caseload (six spouses
reunited in 2000) and an open, flexible, and expeditious policy on the part of the
government, family reunification proceeds smoothly.

In States where there is no procedure established for family reunification, fam-
ily members generally must apply at a diplomatic mission. If there is not one in
the country where they are residing, they must mail their applications to a mission
elsewhere. This greatly increases the length, difficulty, and expense of the process.

In countries where UNHCR conducts status determination, it promotes family
unity through status determination procedures and family reunification process-
ing.Withrespect to statusdetermination, experience suggests that thebestpractice
is to establish a specific procedure for claims based on family unity with a recog-
nized refugee already in the country of asylum. First, such claims need to be adjudi-
cated quickly for protection purposes and to restore family unity; secondly, the vast
majority of them are manifestly founded and can be examined expeditiously.177

States should consider implementing a similar system.
Refugee claimants should be informed of the possibility of applying for family

reunification without going through the standard status determination procedure.
In order to identify fraudulent claims, it is important to have objective criteria re-
lating to socioeconomic and personal considerations, and membership of the same
household, todeterminedependency.Following interviewswithboth theprincipal
applicant and the newly arrived dependant, the dependant will either be added to
thefileandenjoyderivative status,orwillbedenied.Anegativedecisiononthebasis
of family unity cannot be appealed, although the rejected dependant may submit
an asylum application within the framework of the standard status determination
procedure.

In countries where the government does not officially recognize UNHCR man-
date status, it generally will also fail to acknowledge mandate refugee status of a
close family member as a basis for the issuance of a visa or residence permit, thus
closing off the possibility for reunification of the family. Resettlement then be-
comes the only legal option available for a durable solution.

VI. State practice: implementation and administrative
procedures

Even in States with specific provisions relating to family unity or reuni-
fication, protracted and complicated procedures cause tremendous hardship to

176 UNHCR field office e-mail to the authors, 24 June 2001.
177 The UNHCR Regional Office in Cairo takes such an approach.
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the affected families178 and demand inordinate human resources from UNHCR
and other organizations assisting them.179 As with many matters of high princi-
ple, with family unity the devil is in the details of implementation. Despite the
framework provided by international law, States reluctant to accept alien entrants
have left themselves an ample margin to equivocate on the actual mechanisms for
family protection. The previous sections have shown that national refugee, asy-
lum, and immigration legislation in many cases presents obstacles to family unity
for refugees. Legislation often leaves room for considerable administrative discre-
tion, which may work either in favour of or against refugee families hoping to
reunite.

States should establish streamlined and standardized administrative procedures
to ensure family unity and reunification, with expedited procedures for cases in-
volving unaccompanied and separated children. States should allocate adequate
resources for staffing, training, tracing, travel costs, fees waivers, testing require-
ments, and other costs related to family unity and reunification.

A. Application procedures

Diplomatic missions abroad are often unaware of or indifferent to the pro-
visions of national refugee law. For instance, the United States permits its embassy
staff to refer urgent protection cases for resettlement but finds that this channel is
almost never used. UNHCR field offices are frequently called upon to intervene in
cases where family unity petitions have been denied incorrectly according to the
laws or regulations of the country to which entry is sought. Rectifying such deci-
sions requires close cooperation among the field offices in two or more countries
where separated relatives reside.

178 ‘In daily contact with persons of concern we are confronted with the distressing effects of the
broken family unity for the refugees who often fall into deep depression particularly, as is of-
ten the case, when the separation from the spouse and children is protracted and there is very
limited/no possibility of communication.’ E-mail from a UNHCR field office to the authors,
6 Aug. 2001. ‘The process of reunification takes a long time, which sometimes causes the situ-
ation where the [refugees] lose hope.’ E-mail from a UNHCR field office to the authors, 27 July
2001. See also, Refugee Council of Australia, ‘Discussion Paper’, above n. 9, which includes a
number of compelling cases of separated refugee families, all clients of Refugee Council of
Australia member organizations.

179 Excerpts fromthreeUNHCRfieldofficee-mails to theauthors: ‘[BranchOfficeX] is trying touse
any possible intervention of other HCR offices in the concerned countries and Red Cross with
regard to obstacles occurring with family reunification cases. There has been strong support
from them but nonetheless the overall problems are still here’, 25 June 2001. ‘Family reunifi-
cation from [country Y is] at times . . . a quite long and sometimes very bureaucratic procedure
demanding quite considerable staff resources in order to follow up on individual cases, liais-
ing with embassies, etc.’, 6 Aug. 2001. ‘UNHCR really spends time with refugees/nationals to
explain to them the family reunification procedure, insisting on the fact that it takes time, and
on what kind of assistance they can expect from us’, 10 July 2001.
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Some States, including the Nordic countries, require applications for reunifica-
tion to be initiated at a diplomatic mission abroad, as is generally also the case in
countries with no family reunification procedure (outlined in section V.A.3 above).
If there is no embassy or consulate in the first country of asylum, this can cause fur-
ther difficulty and delays as long-distance communications and shipment of docu-
ments takes place. Refugees’ families who are not resident in or near the capital city
find that the requirement for multiple interviews and presentation of documents
at an embassy slows the process of reunification and is very costly. Other countries
require that the sponsoring relative initiate the application process. This is usually
a more satisfactory process, although communication with the waiting family and
with the appropriate consular officials may be difficult.

A number of countries require that applications for family reunification be made
whenanasylumseeker crosses theborderorwhenarefugeefirst applies for resettle-
ment – both times when the person applying may not fully understand the applica-
tion procedure. If the application is not lodged at that time, the family is unlikely to
be allowed to reunify. In some cases, however, a petition filed at the border may al-
low a refugee’s relative to circumvent more elaborate and time-consuming require-
ments that apply if the application is made from abroad. For example, in Poland, if
an application for refugee status on the basis of family reunification is not lodged
at the border, the family is effectively unable to make use of Article 44 of the 1997
Act on Aliens, which accords refugee status to family members living with a refugee
in Poland. In practice, however, family reunification often takes place on a more in-
formal basis, since an ordinance to the Act stipulates that responsible authorities
should, according to existing possibilities, help the family to attain the right to en-
ter Poland.180

Access to information about family reunification procedures is a common prob-
lem. Refugees themselves often do not know where to obtain information on family
reunification procedures or how to find out the status of their applications. There
is often confusion as to who in the family (those abroad or those in country) should
initiate such proceedings, what institution is responsible for effecting family reuni-
fication (embassies, UNHCR, ICRC, NGOs), what is required to complete the appli-
cation, and where sources of information and financial assistance may be found. In
general, accurate information about application requirements – and the requisite
forms, fee payments, documentation, and so forth – is easier to access in the coun-
try where family unification is sought. Permitting a relative already resident in that
country to initiate procedures would facilitate family reunification. Consulates and
UNHCR field offices should disseminate information about family reunification
procedures to eligible people.

Most countries permit minor children to join parents who have been recognized
as refugees under the 1951 Convention. Cumbersome procedures, however, have

180 UNHCR Branch Office Warsaw, e-mail to the authors, 28 June 2001.



600 Family unity (Final Act, 1951 UN Conference)

beenknowntoconsumesomuchtimethatminor children ‘ageout’ of reunification
possibilities before their processing is complete. To avoid this problem, which can
have serious consequences for the family concerned, best practice permits a child
who is below the age of majority when his or her case is filed to complete the process
and join family members regardless of his or her age at completion.

B. Processing delays

Refugee family members often experience lengthy delays in obtaining en-
try visas from consular offices. Particularly in diplomatic missions in countries in
proximity to significant refugee flows, the processing of such applications by na-
tional authorities has typically been slow. One country’s mission reported in mid-
2001 a six-month waiting period before initial interviews could be carried out in
Damascus, Syria, and a one-year wait in Islamabad, Pakistan. After an application
had been submitted in this case, it was not unusual for authorities to take up to a
year to process the application and reach a decision.181 Given the processing delays,
family members’ legal status can often lapse and they thus face additional protec-
tion problems. The strain on their financial resources may also be considerable.

The processing for family reunification visas to the United States based on
derivative status (VISAS 92 and 93) is currently very slow both because of limited
processing capacity in the consulates in the countries where most applications orig-
inate, and because the number of applications has increased dramatically in recent
years.182

Together with the need to obtain travel documents and money for the travel costs
(which are most often funded by UNHCR when the refugee family cannot afford
it), these factors have resulted in considerable delays, sometimes years, in the pro-
cedure. Delays tend to feed upon themselves, as medical screening results go out
of date and must be repeated, the validity of fingerprints expires, and so forth.
Processing delays are particularly serious in cases involving children, especially un-
accompanied and separated children. All such cases should be expedited in every
way possible.

C. High costs

In general, financial difficulties present the most persistent obstacle to
family reunification. Some countries require refugees to meet certain income

181 UNHCR field office e-mail to the authors, 25 July 2001.
182 Telephone interview with Bureau of Population, Refugees and Migration, US Department of

State, 3 Oct. 2001.
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requirements (equal to the minimum wage in one country of asylum; to 125
percent of the ‘poverty level’ for certain avenues of family unification in another
country of asylum). Another State makes family reunion formally conditional on
the applicant having accommodation of a sufficient size (although in practice
refugees are expected to be exempt from this requirement at least as far as the
spouse and minor children are concerned). In many States, however, immigration
laws requiring certain levels of income, housing, etc., are not applied to refugees.
The amended proposal for a Council Directive on the right to family reunifica-
tion would harmonize the EU member States’ practice to this standard.183 Require-
ments pertaining to income, employment, accommodation, length of stay, and
health status should be specifically waived for refugee families.

Certain States impose per capita fees on applications for reunification, which
many refugees find difficult to pay. Australia has made it possible for the spouse
and children of refugees eligible for family reunification to enter under the human-
itarian programme, which does not require expensive application fees, rather than
under the family reunion programme, which can require fees in excess of A$3,000
for two children, according to the Refugee Council of Australia.184 (The disadvan-
tage of this change is that the waiting periods are growing for a visa under the hu-
manitarian programme.) In Canada, if a refugee fails to file for permanent resident
status for him or herself and immediate family members within 180 days of being
granted asylum (which application involves payment of substantial fees), the re-
maining alternative is to file for sponsorship after obtaining permanent residence.
At that stage, sponsored family members must demonstrate an ability to remain in-
dependent of social welfare, and the sponsor must undertake to support the spon-
sored relatives for ten years.

Another set of expenses that refugee families in pursuit of reunification may face
arises from required medical tests. In some cases, these are screening tests for in-
fectious diseases or to establish that the refugee family members will not impose
burdens on the public health systems of the countries to which they hope to move.
More States seem to be concluding, however, that it is not appropriate to deny fam-
ilyunity to refugeesonhealthgrounds, andthiswouldclearly seemtobeadesirable
international standard.

There is an increasing tendency to use DNA testing to confirm family relation-
ships among refugees and the people with whom they seek reunification, owing
to concerns about fraudulent claims. DNA testing is expensive, and many poten-
tial receiving States expect refugees to pay for the tests themselves. The require-
ment for DNA testing is also a source of considerable delays in processing applica-
tions. A better approach would be to carry out scientific testing only in exceptional

183 European Commission, ‘Amended Proposal for a Council Directive on the Right to Family
Reunification’, above n. 122.

184 Refugee Council of Australia, ‘Discussion Paper’, above n. 9.
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circumstances with the consent of the refugee and family member, in the context of
an interview process. The results should remain confidential, and the costs should
be borne by the entity requesting the test, at least in those cases where the tests con-
firm the relationship alleged by the refugee. Refusal to submit to testing should not
automatically result in denial of reunification.

The costs of obtaining documents, travelling to present petitions, and securing
visas are often prohibitive, as is the cost of tickets. UNHCR, ICRC, the Interna-
tional Organization for Migration (IOM), and some NGOs provide assistance in
some cases to family members who would otherwise be unable to travel. In some
cases, States waive fees for refugees, which are otherwise normally required, a prac-
tice that should be encouraged.

D. Detention

In a number of countries that routinely detain asylum seekers who arrive
without proper documentation, families are separated in detention. Separate facil-
ities for men, women, and children sometimes permit very little interaction among
family members. One country follows these practices even for cases that have been
granted mandate refugee status by UNHCR, until UNHCR finds a durable solution
for them.185 When Australia was under criticism, not least by the Human Rights
Committee and the Committee on the Rights of the Child, for conditions in a de-
tention centre that did house families together, it responded by releasing women
and children into a supervised release programme while keeping the men in deten-
tion as an assurance against flight.186 Detention practices are one of the rare areas
in which States commonly take direct actions that divide intact families.

Asylum seeking families should not normally be detained. If they must be de-
tained, families should be housed together in individual family units. Families
should not be split by detaining one member as insurance against the flight of other
family members.

VII. Conclusion

In November2001, a group of judges, practitioners, NGO representatives,
government officials, and academic experts met to take stock of international law
on family unity and family reunification issues, as part of UNHCR’s Global Consul-
tations on International Protection. The roundtable reached a nearly unanimous

185 UNHCR field office e-mail to the authors, 24 June 2001.
186 HRC, ‘Concluding Observations on Australia’, UN doc. A/55/40, 24 July 2000, para. 3.

Committee on the Rights of the Child, ‘Concluding Observations on Australia’, above n. 95,
para. 20.
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consensus that ‘a right to family unity is inherent in the universal recognition of the
family as the fundamental group unit of society’.187 Since this right is embedded in
human rights instruments and humanitarian law, the experts noted, it applies to
all human beings, including refugees. They concluded that ‘[r]espect for the right
to family unity requires not only that States refrain from action which would result
in family separations, but also that they take measures to maintain the unity of the
family and reunite family members who have been separated’.188

For families separated by voluntary movement, States may argue that declining
to admit family members does not violate the right to family unity because mi-
grants have the option to enjoy family unity in the country of origin. Even in such
cases, the legal admission of a migrant for long-term residence implies an obliga-
tion to make it possible for that person to exercise his or her right to family life.
For refugees, however, the option of family unity in the country of origin does not
exist until the point when they are able to repatriate in safety and dignity, or until
such fundamental and durable changes have occurred in the country of origin that
cessation of their refugee status may be invoked.

Since refugee families frequently become separated owing to the circumstances
of their flight, their right to family unity often can be realized only through family
reunification in a country of asylum. Thus, the right to family reunification resides
at the intersection of established human rights law, humanitarian law, and refugee
law. The specifics of the implementation of this right, however, vary greatly among
countries. It would help to cut through the resulting inconsistency if UNHCR were
to compile procedures for reunification to and/or from any given country, and pro-
vide the appropriate contact points in government agencies, UNHCR offices, ICRC,
NGOs, and other international organizations. UNHCR should also, in consultation
with States, NGOs, and other international organizations, expand its guidelines on
various aspects of family unity and reunification, including its relationship to ex-
clusion and to irregular movements, by drawing on the best practices in a range of
settings and situations. It is then up to States to draw on these resources to establish
more humane and expeditious rules for the protection and restoration of refugee
family unity and – most importantly – to implement them with consistency and
compassion.

187 UNHCR Global Consultations on International Protection, Summary Conclusions on Family
Unity, Geneva Expert Roundtable, 8–9 Nov. 2001.

188 Ibid.



9.2 Summary Conclusions: family unity

Expert roundtable organized by the United Nations High Commissioner
for Refugees and the Graduate Institute of International Studies, Geneva,
Switzerland, 8–9November 2001

The second day of the Geneva Expert Roundtable addressed the is-
sue of family unity, based on a discussion paper by Kate Jastram and Kathleen
Newland, entitled ‘Family Unity and Refugee Protection’. Participants were
also provided with written contributions from Judge Katelijne Declerk of the
Belgian Permanent Appeals Tribunal for Refugees, Ninette Kelley, a Canadian
legal practitioner, Dr Savitri Taylor, La Trobe University, Victoria, Australia,
and the Refugee Immigration and Legal Centre, Melbourne, Australia. Par-
ticipants included twenty-eight experts from eighteen countries, drawn from
governments, NGOs, academics, the judiciary, and the legal profession. Profes-
sor Vitit Muntarbhorn, from Chulalongkorn University, Thailand, moderated the
discussion.

The following summary conclusions do not necessarily represent the individual
views of participants or of UNHCR, but reflect broadly the understandings emerg-
ing from the discussion.

General considerations

1. A right to family unity is inherent in the universal recognition of the fam-
ily as the fundamental group unit of society, which is entitled to protec-
tion and assistance. This right is entrenched in universal and regional
human rights instruments and international humanitarian law, and it
applies to all human beings, regardless of their status. It therefore also
applies in the refugee context. A smallminority of participants,while rec-
ognizing the importance of the family, did not refer to family unity as a
right but as a principle.

2. The right to family unity is derived from, inter alia, Article 16 of the
Universal Declaration of Human Rights 1948, Article 8 of the European
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Convention for the Protection of Human Rights and Fundamental Free-
doms 1950, Article 16 of the European Social Charter 1961, Articles 17
and 23 of the International Covenant on Civil and Political Rights 1966,
Article10of the InternationalCovenant onEconomic, Social andCultural
Rights 1966, Article 17 of the American Convention on Human Rights
1969, Article 74 of Additional Protocol 1 of 1977 to the Fourth Geneva
Convention Relative to the Protection of Civilian Persons in Times of War
1949, Article 18 of the African Charter on Human and Peoples’ Rights
1981, Articles 9, 10, and 22 of the Convention on the Rights of the Child
1989, andArticlesXXIII andXXVof theAfricanCharter on theRights and
Welfare of the Child 1990.

3. Although there is not a specific provision in the 1951RefugeeConvention
and its 1967 Protocol, the strongly worded Recommendation in the Final
Act of theConference of Plenipotentiaries reaffirms the ‘essential right’ of
family unity for refugees.Moreover, refugee law as a dynamic body of law,
is informed by the broad object and purpose of the 1951 Convention and
its 1967 Protocol, as well as by developments in related areas of interna-
tional law, such as international human rights law and jurisprudence and
international humanitarian law. In addition, Executive Committee Con-
clusions Nos. 1, 9, 24, 84, 85, and 88, each reaffirm States’ obligations to
take measures which respect family unity and family reunion.

4. The obligation to respect the right of refugees to family unity is a basic
human right which applies irrespective of whether or not a country is a
party to the 1951 Convention.

5. Respect for the right to family unity requires not only that States refrain
from action which would result in family separations, but also that they
take measures to maintain the unity of the family and reunite family
members who have been separated. Refusal to allow family reunification
may be considered as an interference with the right to family life or to
family unity, especially where the family has no realistic possibilities for
enjoying that right elsewhere. Equally, deportation or expulsion could
constitute an interference with the right to family unity unless justified
in accordance with international standards.

6. The right to family unity is of particular importance in the refugee con-
text, not least in providing the primary means of protection for individ-
ualmembers of the family unit.Maintaining and facilitating family unity
helps to ensure the physical care, protection, emotional well-being, and
economic support of individual refugees and their communities. Thepro-
tection that family members can give to one another multiplies the ef-
forts of external actors. In host countries, family unity enhances refugee
self-sufficiency, and lowers social and economic costs in the long-term.
In addition, giving effect to the right to family unity through family
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reunification may help to reduce the number of, and dangers associated
with, unauthorised or spontaneous arrivals, as well as to reduce unneces-
sary adjudication of claims for refugee status. Family unity can promote
the sustainabilityofdurable solutions for refugees (that is, voluntary repa-
triation, local integration, and resettlement).

7. The object and purpose of the 1951 Convention implies that its rights are
in principle extended to the family members of refugees. In some juris-
dictions, this is referred to as derivative status. Thus, family members of
a refugee should be allowed to remain with him or her, in the same coun-
try and to enjoy the same rights. In addition, in light of increased aware-
ness of gender-related persecution and child-specific forms of harm, each
family member should be entitled to the possibility of a separate inter-
view if he or she so wishes, and principles of confidentiality should be
respected.

8. International human rights law has not explicitly defined ‘family’ al-
though there is an emerging body of international jurisprudence on this
issue which serves as a useful guide to interpretation. The question of
the existence or non-existence of a family is essentially a question of fact,
which must be determined on a case-by-case basis, requiring a flexible
approach which takes account of cultural variations, and economic and
emotional dependency factors. For the purposes of family reunification,
‘family’ includes, at the very minimum, members of the nuclear family
(spouses and minor children).

Family reunification

9. The circumstances in which refugees leave their countries of origin fre-
quently involve the separation of families. Consequently, family reunifi-
cation is often the onlyway to ensure respect for a refugee’s right to family
unity. A review of State practice demonstrates that family reunification is
generally recognized in relation to refugees and their families, and that
practical difficulties related to its implementation in no way diminish a
State’s obligations thereto.

10. Implementing the right to family unity through family reunification for
refugees and other persons in need of international protection has spe-
cial significance because of the fact that they are not able to return to their
country of origin.

11. Requests for family reunification should be dealt with in a positive, hu-
mane, and expeditious manner, with particular attention being paid to
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thebest interestsof thechild.While it isnot consideredpractical toadopta
formal rule about the duration of acceptablewaiting periods, the effective
implementation of obligations of States requires that all reasonable steps
be taken in good faith at the national level. In this respect, States should
seek to reunite refugee families as soon as possible, and in any eventwith-
out unreasonable delay. Expedited procedures should be adopted in cases
involving separated and unaccompanied children, and the applicable age
of children for family reunificationpurposeswouldneedtobedetermined
at the date the sponsoring family member obtains status, not the date of
the approval of the reunification application.

12. Therequirement toprovidedocumentaryevidenceof relationships for the
purposes of family unity and family reunification should be realistic and
appropriate to the situation of the refugee and the conditions in the coun-
try of refuge as well as the country of origin. A flexible approach should
be adopted, as requirements that are too rigid may lead to unintended
negative consequences. An example was given where strict documenta-
tion requirements had created a market for forged documents in one host
country.

Asylum seekers

13. As regards asylum seekers, since a decision has not yet been made as to
their legal status, it may not be possible to determine where they should
enjoy this right orwhich State bears responsibility for giving effect to it. It
is, therefore, important to expedite decision-making particularly in cases
where separation causes particular hardship, where the ‘best interests’ of
the child come into play, or where there is a likelihood of a positive deter-
mination beingmade. Preparation for possible family reunification in the
event of recognition should, in any event, begin in the early stages of an
asylum claim, for instance, by ensuring that all family members are listed
on the interview form.

Mass influx

14. The right to familyunityalsoappliesduringsituationsofmass influx, and
temporary evacuation. Fromanoperational perspective, it is important to
take practical measures to prevent family separations and ensure family
reunification as early as possible in these situations. Otherwise, chances
of reunification diminish as time goes by.
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Voluntary repatriation and reintegration

15. The right to family unity and family reunification also applies, and is par-
ticularly important, in the context of voluntary repatriation and reinte-
gration. A unified family unit is better able to re-establish itself in the
country of origin and contribute to the rebuilding of the country.
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For UNHCR, Erika Feller, Wilbert Van Hövell, Volker Türk, Diane Goodman (fam-
ily unity discussion only), Walpurga Englbrecht (Article 31 discussion only),
Nathalie Karsenty (Article 31 discussion only), Alice Edwards, and Eve Lester
(NGO liaison to the Global Consultations)

Institutional affiliation given for identification purposes only.



10.1 Supervising the 1951 Convention Relating to the
Status of Refugees: Article 35 and beyond

walter k äl in
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I. Introduction

The expert roundtable process of the Global Consultations on Interna-
tional Protection initiated by the Office of the UnitedNationsHigh Commissioner
for Refugees (UNHCR) is intended to examine selected contemporary issues of in-
ternational refugee law indetail andprovideguidance toUNHCR,States, andother
actors. Within this framework, the present study examines UNHCR’s supervisory
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role under its Statute1 in conjunction with Article 35 of the 1951 Convention
Relating to the Status of Refugees2 and Article II of the 1967 Protocol Relating to
the Status of Refugees.3 It also looks at ways to make the implementation of these
treaties more effective by creating newmonitoring mechanisms going beyond the
present supervisory regime.
Issues of supervision and implementation of the 1951 Convention have become

relevant today not because States would challenge UNHCR’s task of providing in-
ternational protection as such, but because the implementation of the 1951 Con-
ventionand the1967Protocol is facedwithmanyproblems, includinga lackofuni-
formity in the actual application of its provisions. This is true not only formany of
the guarantees related to the status of refugees but also for such key provisions as
Article33of the1951Conventiononnon-refoulementor therefugeedefinitionaspro-
vided for by Article 1A of the 1951 Convention. UNHCR has repeatedly deplored a
trend towards amore restrictive interpretationof the1951Conventionand its1967
Protocol in certain countries or even regions of theworld.4 Thesedevelopmentsun-
dermine theprotection regimecreatedby these instruments.At the same time, they
create difficulties for States, for example because restrictive practices turn refugees
to countries with amore generous practice.
After the introduction, the second part of this study examines the content of

Article35of the1951ConventionandArticle IIof the1967Protocol andtheir actual
application by UNHCR and the States parties to these instruments. The third part
of the study is devoted to a discussion of the need to complement UNHCR’s super-
visory activitieswithmonitoringmechanisms that are linked tobut independentof
UNHCR.This examination includesa comparative analysis ofdifferent supervisory
models in different areas of international law, and an assessment of their effective-
ness and relevance to the international refugee protection framework. The study
ends with a set of recommendations on how to achievemore effective implementa-
tion of the 1951 Convention and the 1967 Protocol.
The term ‘supervision’ as such coversmany different activitieswhich range from

the protectionworkUNHCR is carrying out on a daily basis in its field activities on
the one hand to the public scrutiny of State practice and the supervision of viola-
tionsby expert bodies orpolitical organs on theotherhand.Thismakes it necessary
to distinguish clearly between supervision carried out by UNHCR itself, and moni-
toring by other bodies or organs. The former are covered by Article 35 of the 1951
Convention and Article II of the 1967 Protocol as understood today; the latter may
go beyond these provisions even though theywould be consistentwith their object
and purpose. The division of the study into two parts reflects this distinction.

1 Statuteof theOfficeof theUnitedNationsHighCommissioner forRefugees,Annex toUNGARes.
428(V), 14Dec. 1950.

2 189UNTS 150 (hereinafter the ‘1951 Convention’).
3 606UNTS 267 (hereinafter the ‘1967 Protocol’).
4 OnUNHCR’s analysis of implementation problems, see the text below at nn. 78–81.
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II. UNHCR’s supervisory role under Article 35of the
1951 Convention

A. Main content

The next three subsections outline themain content of the obligations of
States under Article 35 of the 1951 Convention and Article II of the 1967 Protocol,
as well as the duties of States not party to either instrument.

1. Cooperation duties

Article 35(1) of the 1951 Convention, subtitled ‘Co-operation of the national au-
thorities with the United Nations’, reads:

The Contracting States undertake to co-operate with the Office of the United

Nations High Commissioner for Refugees, or any other agency of the United

Nations whichmay succeed it, in the exercise of its functions, and shall in

particular facilitate its duty of supervising the application of the provisions of

this Convention.

Article II(1) of the 1967 Protocol contains the same obligations in relation to UN-
HCR’s functions, including its ‘duty of supervising the application of the present
Protocol’.
What is the object andpurpose of these provisions?Article35(1) of the1951Con-

vention is directly linked to the sixth preambular paragraph of the Convention,5

noting

that the UnitedNations High Commissioner for Refugees is chargedwith the

task of supervising international conventions providing for the protection of

refugees, and recognizing that the effective co-ordination ofmeasures taken

to deal with this problemwill depend upon the co-operation of States with

theHigh Commissioner.

This in turn refers to UNHCR’s Statute granting the organization the power ‘to
assume the function of providing international protection, under the auspices of
the United Nations, to refugees’, and to exercise this function, among others, by
‘[p]romoting the conclusion and ratification of international conventions for the
protection of refugees, supervising their application and proposing amendments
thereto’ and by ‘[p]romoting the admission of refugees, not excluding those in the
most destitute categories, to the territories of States’.6 Article 35 is not, however,
limited to cooperation in the area of the application of treaties but, as the clear

5 N. Robinson, Convention Relating to the Status of Refugees, Its History, Contents and Interpretation
(Institute of Jewish Affairs, New York, 1953), p. 167.

6 Ibid., paras. 1 and 8(a) and (d).



Supervising the 1951 Convention 617

wording shows, refers to ‘any and all of the functions of the High Commissioner’s
office, irrespective of their legal basis’.7

As the drafting history of Article 35(1) of the 1951Convention shows, the signif-
icance of this provision was fully realized from the beginning. While the original
draft requiredStates to ‘facilitate thework’ ofUNHCR,8 thepresent strongerword-
ing (‘and shall in particular facilitate its duty of supervising the application of the
provisions of thisConvention’) goes back to aUSproposal submitted inorder to ‘re-
move the hesitant tone of’ the original draft.9 The fact that Article 35was regarded
asa strongobligation thatmightbe tooburdensomefor someStates led to theadop-
tion of a French proposal to exclude this provision from the list of Articles towhich
no reservations can bemade (Article 42 of the 1951 Convention).10 The fundamen-
tal importance of this provision was also recognized by the High Commissioner
when he stressed, in his opening statement to the Conference of Plenipotentiaries,
that establishing, inArticle 35, a link between theConvention andUNHCR ‘would
be of particular value in facilitating the uniform application of the Convention’.11

The primary purpose of Article 35(1) of the 1951 Convention and Article II(1) of
the 1967 Protocol is thus to link the duty of States Parties to apply the Convention
and theProtocolwithUNHCR’s taskof supervising their applicationby imposing a
treatyobligationonStatesParties (i) to respectUNHCR’s supervisorypowerandnot
to hinder UNHCR in carrying out this task, and (ii) to cooperate actively with UN-
HCR in this regard inorder to achieve anoptimal implementation andharmonized
application of all provisions of the Convention and its Protocol. These duties have
a highly dynamic and evolutive character. By establishing a duty of States Parties to
cooperate with UNHCR ‘in the exercise of its functions’, Article 35(1) of the 1951
Convention does not refer to a specific and limited set of functions but to all tasks
that UNHCR has under its mandate or might be entrusted with at a given time.12

Thus, the cooperation duties follow the changing role of UNHCR.

2. Reporting duties

Article 35(2) of the 1951 Convention provides:

In order to enable the Office of the High Commissioner, or any other agency

of the United Nations whichmay succeed it, tomake reports to the

7 A. Grahl-Madsen, Commentary on the Refugee Convention 1951 (UNHCR, Geneva, 1997), p. 254.
8 See draft Art. 30 of the Working Group, reprinted in The Refugee Convention 1951, The Travaux

Préparatoires Analysed, with a Commentary by the Late Dr Paul Weis (Cambridge International Docu-
ments Series, Vol. 7, Cambridge University Press, 1995), p. 355. For the discussions at the Con-
ference of Plenipotentiaries, see in particular UN doc. A/CONF.2/SR.25, pp. 10–22.

9 Weis, above n. 8, p. 356, referring to UN doc. E/AC.32/L.40, pp. 59–60.
10 Conference of Plenipotentiaries, UN doc. A/CONF.2/SR.27, pp. 10–16.
11 Conference of Plenipotentiaries, UN doc. A/CONF.2/SR.2, p. 17, Statement by Mr G. van

Heuven-Goedhardt.
12 V. Türk, Das Flüchtlingshochkommissariat der Vereinten Nationen (UNHCR) (Duncker and Humblot,

Berlin, 1992), p. 162.
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competent organs of the United Nations, the Contracting States undertake to

provide them in the appropriate formwith information and statistical data

requested concerning:

(a) the condition of refugees,

(b) the implementation of this Convention, and

(c) laws, regulations and decrees which are, ormay hereinafter be, in force

relating to refugees.

Article II(2) of the 1967 Protocol contains an analogous duty for the States Par-
ties to the 1967 Protocol. Both provisions impose reporting obligations on States
Parties to facilitate UNHCR’s duty to ‘report annually to the General Assembly
through the Economic and Social Council’ as provided for by UNHCR’s Statute.13

This in another area where a link between the Convention andUNHCR’s Statute is
established.

3. States not party to the 1951Convention or 1967 Protocol

Article 35 of the 1951 Convention and Article II of the 1967 Protocol do not, of
course, bind States that have not yet become parties to these two instruments. Nev-
ertheless, theseStatesmight stillhaveaduty tocooperatewithUNHCR.Suchaduty
has been recognized inArticle VIII of the1969OAURefugeeConvention14 andRec-
ommendation II(e) of the 1984CartagenaDeclaration onRefugees.15 Like the 1951
Convention and the 1967 Protocol, these instruments reflect the wide supervisory
powers granted toUNHCR inparagraph8 of its Statute to provide for protection of
all refugees falling under its competence and, in doing so, to supervise the applica-
tion of international refugee law. The statutory power ofUNHCR to supervise thus
exists in relation to all States with refugees of concern to the High Commissioner
regardless of whether or not the State concerned is a party to any of these instru-
ments. The corollary duty of States to cooperate is reflected in General Assembly
Resolution 428(V) on the Statute of UNHCR which called upon governments ‘to
co-operate with the United Nations High Commissioner for Refugees in the per-
formance of his functions’.16 Arguably, this duty is not only a moral one,17 but has
a legal basis in Article 56 of the 1945 United Nations Charter on the obligation of

13 UNHCR Statute, above n. 1, para. 11.
14 OrganizationofAfricanUnity,1969ConventionGoverningtheSpecificAspectsofRefugeeProb-

lems in Africa, 1000UNTS 46 (hereinafter the ‘OAURefugee Convention’).
15 Declaration on Refugees, adopted at a Colloquium entitled ‘Coloquio Sobre la Protección In-

ternacional de los Refugiados en América Central, México y Panamá: Problemas Jurı́dicos y
Humanitarios’, held at Cartagena, Colombia, 19–22Nov. 1984.

16 UNGARes. 428(V), 14Dec. 1950.
17 M. Zieck, UNHCR and Voluntary Repatriation of Refugees: A Legal Analysis (Martinus Nijhoff, The

Hague, 1997), p. 450.
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member States to cooperate with the UN,18 a duty that extends to UNHCR in its
capacity as one of the subsidiary organs of the General Assembly.

B. Current practice

In current practice, Article 35 of the 1951Convention and Article II of the
1967Protocol have threemain functions: (i) theyprovide the legal basis for the obli-
gation of States to accept UNHCR’s role of providing international protection to
asylum seekers and refugees; (ii) they provide the legal basis for the obligation of
States to respond to information requests byUNHCR; and (iii) they support the au-
thoritative characterof certainUNHCRstatements (for example, theUNHCRHand-
book on Procedures and Criteria for Determining Refugee Status,19 policy guidelines, court
submissions, and so forth).20

1. UNHCR’s protection role

International protection denotes ‘the intercession of an international entity either
at the behest of a victim or victims concerned, or by a person on their behalf, or
on the volition of the international protecting agency itself to halt a violation of
humanrights’or ‘tokeepsafe,defend, [or]guard’ apersonora thingfromoragainst
a danger or injury.21 International protection on behalf of refugees is UNHCR’s
core function.22 It has evolved froma surrogate for consular anddiplomatic protec-
tion of refugees who can no longer enjoy such protection by their country of origin
into a broader concept that includes protection not only of rights provided for by
the 1951 Convention and the 1967 Protocol but also of refugees’ human rights in

18 SeeGrahl-Madsen, above n. 7, p. 252, pointing out that ‘it seems that the provision contained in
Article35 actually gives effect to the obligationwhichMember States have entered into by virtue
of Article 56 of the Charter’.

19 UNHCR,Handbook on Procedures and Criteria for Determining Refugee Status (Geneva, 1979, re-edited
1992) (hereinafter the ‘UNHCRHandbook’).

20 In addition, these Articles give a certain foundation to bilateral cooperation agreements. See
Agreement Between the Government of the People’s Republic of China and the Office of the
United Nations High Commissioner for Refugees on the Upgrading of the UNHCR Mission
in the People’s Republic of China to UNHCR Branch Office in the People’s Republic of China
of 1 Dec. 1995 (available on Refworld, CD-ROM, UNHCR, 8th edn, 1999), and the Agreement
Between theGovernment of theRepublic ofGhana and theUnitedNationsHighCommissioner
for Refugees of 16Nov. 1994 (available onRefworld), explicitly stating inArt. III that cooperation
‘in the field of international protection of and humanitarian assistance to refugees and other
persons of concern to UNHCR shall be carried out on the basis’, among others, of Art. 35 of the
1951 Convention.

21 B. G. Ramcharan, The Concept and Present Status of the International Protection of HumanRights (Mart-
inus Nijhoff, Dordrecht, 1989), pp. 17 and 20–1.

22 UNHCR Statute, above n. 1, para. 8. See n. 27 below for text of para. 8.
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general.23 It canbedefinedas the totalityof its activitiesaimedat ‘ensuringthebasic
rights of refugees, and increasingly their physical safety and security’,24 beginning
‘with securing admission, asylum, and respect for basic human rights, including
the principle of non-refoulement, without which the safety and even survival of the
refugee is in jeopardy’ and ending ‘only with the attainment of a durable solution,
ideally through the restoration of protection by the refugee’s own country’.25 As
has been recognized by the UNGeneral Assembly, such international protection is
a dynamic and action-oriented function.26

UNHCR’s protection activities are listed in some detail in paragraph 8 of its
Statute.27 For the topic of this study, paragraph (a) regarding UNHCR’s task

23 V.Türk, ‘UNHCR’s SupervisoryResponsibility’,14(1)RevueQuébécoise deDroit International,2001,
p. 135 at p. 138.

24 UNHCR, ‘Note on International Protection’,UNdoc.A/AC.96/930,7 July2000, para.2. See also,
UNHCR, ‘NoteonInternationalProtection’,UNdoc.A/AC.96/830,7Sept.1994, para.12.Onthe
protection of refugees byUNHCR in general, see, Türk, above n. 12, pp. 139–69; G. S. Goodwin-
Gill,TheRefugee in InternationalLaw (2ndedn,Clarendon,Oxford,1996), pp.207–20; F. Schnyder,
‘Les aspects juridiques actuels du problème des réfugiés’, Academy of International Law, Recueil
des Cours, 1965-I, pp. 346–7 and 406–23. See also J. Sztucki, ‘The Conclusions on the Interna-
tional Protection ofRefugeesAdopted by theExecutiveCommittee of theUNHCRProgramme’,
1 International Journal of Refugee Law, 1989, pp. 291–4.

25 Note on Protection 1994, above n. 24, para. 12. See also, Note on Protection 2000, above n. 24,
para. 9.

26 UNGARes. A/RES/55/74, 12 Feb. 2001, para. 8. See also, Executive Committee, Conclusion No.
89 (LI), 2000, Conclusion on International Protection, para. 2.

27 This provision reads:

8. TheHigh Commissioner shall provide for the protection of refugees falling under the
competence of his Office by:

(a) Promoting the conclusion and ratification of international conventions for the
protection of refugees, supervising their application and proposing amendments
thereto;

(b) Promoting through special agreements with Governments the execution of any
measures calculated to improve the situation of refugees and to reduce the number
requiring protection;

(c) Assisting governmental and private efforts to promote voluntary repatriation or
assimilation within new national communities;

(d) Promoting the admission of refugees, not excluding those in themost destitute
categories, to the territories of States;

(e) Endeavouring to obtain permission for refugees to transfer their assets and
especially those necessary for their resettlement;

(f) Obtaining fromGovernments information concerning the number and conditions
of refugees in their territories and the laws and regulations concerning them;

(g) Keeping in close touchwith the Governments and inter-governmental
organizations concerned;

(h) Establishing contact in suchmanner as hemay think best with private
organizations dealing with refugee questions;

(i) Facilitating the co-ordination of the efforts of private organizations concernedwith
the welfare of refugees.

This list of activities is non-exhaustive, as is evidenced by themany UNGeneral Assembly reso-
lutions that have enlarged UNHCR’s protectionmandate (Türk, above n. 12, p. 148).
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of ‘[p]romoting the conclusion and ratification of international conventions for
the protection of refugees [and] supervising their application’ is of particular
relevance.28 UNHCR has noted that:

2. . . . In carrying out this mandate at a national level, UNHCR seeks to

ensure a better understanding and amore uniform interpretation of

recognized international principles governing the treatment of refugees. The

development of appropriate registration, reception, determination and

integration structures and procedures is therefore not only in the national

interest of the countries concerned, but also in the interest of the

international community, as it helps stabilize populationmovements and

provide ameaningful life for those who are deprived of effective protection.

In creating this mandate for UNHCR, the international community

recognized that amultilateral response to the refugee problemwould ensure

a coordinated approach in a spirit of international cooperation.

3. Themandate for international protection gives UNHCR its distinctive

character within the United Nations system. International protection

involves also promoting, safeguarding and developing principles of refugee

protection and strengthening international commitments, namely to treat

refugees in accordance with international rules and standards . . .29

International protection is ultimately oriented towards finding durable solu-
tions for the protected individuals

be it in the form of voluntary repatriation, local integration or resettlement.

In addition, preventive action is necessary to address the economic, social and

political aspects of the refugee problem. The protectionmandate is therefore

intrinsically linkedwith the active search for durable solutions. This is

necessarily embedded in an international legal framework which ensures

predictability and foreseeability as well as a concerted approach within a

framework of increased state responsibility, international cooperation,

international solidarity and burden-sharing.30

In its 2000 Note on Protection, UNHCR mentioned the following activities as
particularly important components of its protection work: (i) receiving asylum
seekers and refugees; (ii) interveningwith authorities; (iii) ensuringphysical safety;
(iv) protectingwomen, children, and the elderly; (v) promotingnational legislation
and asylumprocedures; (vi) participating in national refugee status determination
procedures; (vii) undertaking determination of refugee status; and (viii) providing

28 On the application ratione personae and rationemateriae of Art. 8 of the UNHCR Statute, see Türk,
above n. 23, pp. 141–5.

29 ExecutiveCommitteeof theHighCommissioner’s Programme, StandingCommittee, ‘Overview
of Regional Developments (Oct.–Dec. 1995)’, UN doc. EC/46/SC/CRP.11, 4 Jan. 1996, paras. 2
and 3.

30 Ibid., para. 3.
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advice and developing jurisprudence.31 The Executive Committee, in many of its
Conclusions, has reaffirmed UNHCR’s mandate in these areas of activities, in par-
ticular its role:

� to contribute to the development and observance of basic standards for
the treatment of refugees, ‘by maintaining a constant dialogue with
Governments, non-governmental organizations (NGOs) and academic in-
stitutions and of filling lacunae in international refugee law’,32 and to
provide advice on the application of the relevant instruments of refugee
law;33

� to monitor refugee status determination and treatment of refugees by
‘survey[ing] individual cases with a view to identifying major protec-
tion problems’34 and by participating ‘in various forms . . . in procedures
for determining refugee status in a large number of countries’,35 either
through informal intervention in individual cases or by playing a formal
role, as defined by relevant domestic obligations, in decision-making pro-
cedures;

� to have prompt and unhindered access to asylum seekers, refugees, and
returnees,36 including those in reception centres, camps, and refugee
settlements,37 asylum applicants and refugees, including those in deten-
tion, being at the same time entitled to contact UNHCR and being duly
informed of this right;38 and

� to ‘monitor the personal security of refugees and asylum-seekers and to
take appropriate action to prevent or redress violations thereof’.39

In practice, the obligation to respect and accept UNHCR’s international protection
activities as provided by Article 35(1) is well established and well rooted in State

31 Note on Protection 2000, above n. 24, paras. 10–29.
32 Executive Committee, ConclusionNo. 29 (XXXIV), 1983, paras. b and j,mentioning the areas of

asylum seekerswhose status has not been determined or the physical protection of refugees and
asylum seekers.

33 E.g. in situations ofmass influx (ExecutiveCommittee, ConclusionNo.19 (XXXI),1980, para. d)
or on the exclusion clauses (Executive Committee, Conclusion No. 69 (XLIII), 1992, second
preambular para.).

34 Executive Committee, ConclusionNo. 1 (XXVI), 1975, para. g.
35 Executive Committee, ConclusionNo. 28 (XXXIII), 1982, para. e.
36 Executive Committee, Conclusions Nos. 22 (XXXII), 1981, para. III; 33 (XXXV), 1984, para. h;

72 (XLIV), 1993, para. b; 73 (XLV), 1994, para. b(iii); 77 (XLVI), 1995, para. q; 79 (XLVII), 1996,
para. p.

37 Executive Committee, Conclusions Nos. 22 (XXXII), 1981, para. III; 48 (XXXXVIII), 1987, para.
4(d).

38 Executive Committee, ConclusionsNos. 8 (XXVIII), 1977, para. e(iv); 22 (XXXII), 1981, para. III;
44 (XXXVII), 1986, para. g.

39 Executive Committee, Conclusion No. 72 (XLIV), 1993, para. e. See also, Executive Committee,
ConclusionNo. 29 (XXXIV), 1983, para. b.
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practice. Although paragraph 8 of the Statute does not refer to the international
protection of refugees as individuals when listing the elements of international
protection, it was immediately established by State practice that UNHCR could
also take up individual cases.40 Unlike, for example, in the field of human rights
where interventions by an international bodyonbehalf of individual victimsor vis-
its to the territory of States often raise problems, States do not object if UNHCR in-
tervenes in individual cases41 or in general issues relevant to refugees, and do not
regard such activities as an intervention in their internal affairs.42 This general ac-
ceptance of UNHCR’s protection role is rooted in, among others, the fact that, due
to its Statute andArticle35of the1951Convention, ‘UNHCRdoesnothave tobe in-
vited to become involved in protectionmatters’, something that makes ‘UNHCR’s
mandate distinct, even unique, within the international system’.43

Whilenot exhaustively enumeratedhere, currentpracticewhichhasbroadlymet
with the acquiescence of States44 can be described as follows:45

� UNHCR is entitled tomonitor, report on, and follow up its interventions
with governments regarding the situation of refugees (for example, ad-
mission, reception, and treatment of asylum seekers and refugees). Mak-
ing representations to governments and other relevant actors on protec-
tion concerns is inherent in UNHCR’s supervisory function.

� UNHCR is entitled to cooperate with States in designing operational re-
sponses to specific problems and situations that are sensitive to andmeet
protection needs, including those of the most vulnerable asylum seekers
and refugees.

� In general, UNHCR is granted, at aminimum, an advisory and/or consul-
tative role innational asylumor refugee status determinationprocedures.
For instance, UNHCR is notified of asylum applications, is informed of
the course of the procedures, and has guaranteed access to files and deci-
sions that may be taken up with the authorities, as appropriate. UNHCR

40 S. Aga Khan, ‘Legal ProblemsRelating to Refugees andDisplaced Persons’, Academy of Interna-
tional Law, Recueil des Cours, 1976-I, p. 332; Grahl-Madsen, above n. 7, p. 254.

41 Goodwin-Gill, above n. 24, p. 213.
42 See Executive Committee of the High Commissioner’s Programme, Standing Committee,

‘Progress Report on Informal Consultations on the Provision of International Protection to All
Who Need It’, 8th meeting, UN doc. EC/47/SC/CRP.27, 30 May 1997, para. 7. See also, Türk,
above n. 12, p. 158.

43 Note on International Protection 2000, above n. 24, para. 71.
44 See also, UNHCR Global Consultations on International Protection, Cambridge Expert

Roundtable, ‘Summary Conclusions – Supervisory Responsibility’, 9–10 July 2001, paras. 4
and 5.

45 See StandingCommittee, ‘Progress Report on Informal Consultations’, above n. 42, para. 7; and
Note on Protection 2000, above n. 24, paras. 10–29. See also Türk, above n. 23, pp. 149–54with
detailed references to State practice.
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is entitled to intervene and submit its observationsonany case at any stage
of the procedure.

� UNHCR is also entitled to intervene and make submissions to quasi-
judicial institutions or courts in the form of amicus curiae briefs, state-
ments, or letters.

� UNHCR is granted access to asylum applicants and refugees and vice
versa, either by law or administrative practice.

� To ensure conformity with international refugee law and standards, UN-
HCR is entitled to advise governments andparliaments on legislation and
administrative decrees affecting asylum seekers and refugees during all
stages of the process. UNHCR is therefore generally expected to provide
comments on and technical input into draft refugee legislation and re-
lated administrative decrees.

� UNHCR also plays an important role in strengthening the capacity of rel-
evant authorities, judges, lawyers, and NGOs, for instance, through pro-
motional and training activities.

� UNHCR’s advocacy role, including the issuance of public statements, is
well acknowledged as an essential tool of international protection and in
particular of its supervisory responsibility.

� UNHCR is entitled to receive data and information concerning asylum
seekers and refugees.

2. Information requests by UNHCR

Based onArticle 35 of the 1951Convention andArticle II of the 1967 Protocol, par-
ticularly their subparagraphs 2, UNHCR requests information from States Parties
on a regular basis, particularly within the context of its daily protection activities,
and States are obliged to provide such information. Such information represents
an important source forUNHCR’s annual protection reports on the state of refugee
protection in individual States (which remain confidential) as well as for certain of
its public statements. The gathering of such information on legislation, court deci-
sions, statisticaldetails, andcountry situations facilitates theworkofUNHCRstaff.
Until recently, it wasmade available to States and their authorities, to refugees and
their legal representatives, and to NGOs, researchers, and the media through the
Centre for Documentation and Research (CDR) and its databases. This gathering
and dissemination of information is of paramount importance for the protection
of asylum seekers and refugees.46 It helps, for example, to identify State practice in
the application of the 1951Convention and 1967Protocol and to distribute knowl-
edge about best practices in dealing with refugee situations. Therefore, UNHCR

46 See alsoGrahl-Madsen, above n. 7, pp. 254 and 255, stressing the importance of Art. 35(2) of the
1951 Convention for the supervision of the application of the Convention.
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has a certain duty to make sure that relevant information is made available in an
appropriate way.
Information gathering on the basis of Article 35(2) of the 1951 Convention and

Article II(2) of the1967Protocolhasneverbeenregularized, forexample in the form
of an obligation to submit State reports at regular intervals. From time to time,
however, UNHCR has sent questionnaires to States Parties.47 In recent years, this
has been rare andnot very successful. After adiscussionon issues relating to the im-
plementation of the 1951 Convention and the 1967 Protocol during the 1989 ses-
sion of the Executive Committee,48 UNHCR sent out a comprehensive anddetailed
questionnaire on 9May 1990. The response was disappointing: by July 1992, only
twenty-three States had responded;49 a call by the Executive Committee to submit
outstanding answers yielded only five additional answers.50

3. The authoritative character of the UNHCRHandbook andUNHCR
guidelines and statements

In recent years, some courts have invoked Article 35 of the 1951 Convention when
deciding the relevance of the UNHCR Handbook or UNHCR statements regard-
ing questions of law or of Conclusions by the Executive Committee of the High
Commissioner’s Programme. While UK courts, for a long time, insisted on the
non-binding nature of such documents and their corresponding irrelevance for
judicial proceedings,51 their attitude has been changing recently. In the case of

47 Weis, above n. 8, pp. 362–3.
48 See Executive Committee, Conclusion No. 57 (XL), 1989, Implementation of the 1951 Conven-

tionand the1967ProtocolRelating to theStatusofRefugees, para. d, requesting ‘theHighCom-
missioner to prepare amore detailed report on implementation of the 1951Convention and the
1967Protocol for considerationby this Sub-Committee in connectionwith activities to celebrate
the fortieth anniversary of the Convention and called on States Parties to facilitate this task, in-
cluding through the timely provision to the High Commissioner, when requested, of detailed
information on implementation of the Convention and/or Protocol in their respective coun-
tries’. See also, the background document, Executive Committee of the High Commissioner’s
Programme, Sub-Committee of theWhole on International Protection, ‘Implementation of the
1951Convention and the 1967Protocol Relating to the Status of Refugees’, UNdoc. EC/SPC/54,
7 July 1989.

49 Executive Committee of the High Commissioner’s Programme, Sub-Committee of the Whole
on International Protection, ‘InformationNote on Implementation of the 1951Convention and
the 1967 Protocol Relating to the Status of Refugees’, UNdoc. EC/SCP/66, 22 July 1991, para. 3.

50 ExecutiveCommittee of theHighCommissioner’s Programme, Sub-Committee of theWhole on
International Protection, ‘Implementation of the1951Convention and the1967Protocol Relat-
ing to the Status of Refugees – Some Basic Questions’, UN doc. EC/1992/SPC/CRP.10, 15 June
1992, para. 6.

51 See, e.g., LordBridgeofHarwich inR. v. Secretary of State for theHomeDepartment, exparteBugdaycay,
House of Lords, [1987] AC 514, [1987] 1All ER 940, 19Feb. 1987, on theHandbook andExecutive
CommitteeConclusions: ‘[I]t is, as it seems tome,neithernecessarynordesirable that thisHouse
should attempt to interpret an instrument of this character which is of no binding force either
inmunicipal or international law.’ See also, StaughtonLJ inAlsawaf v. Secretary of State for theHome
Department, Court of Appeal (Civil Division), [1988] ImmAR 410, 26April 1988 (quoting Art. 35
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Khalif Mohamed Abdi, the English Court of Appeal held that by reason of Article 35
of the 1951 Convention UNHCR should be regarded as ‘a source of assistance and
information’.52 In Adimi, Simon Brown LJ of the English High Court, when quot-
ing the UNHCR Guidelines on the Detention of Asylum Seekers, went even fur-
ther, stating: ‘Having regard to Article 35(1) of the Convention, it seems tome that
such Guidelines should be accorded considerable weight.’53 The House of Lords
has sought guidance from theHandbook54 and Executive Committee Conclusions55

on several occasions, without however referring to Article 35 of the 1951 Conven-
tion. In T. v. Secretary of State for the Home Department, Lord Mustill recognized that
‘the UNHCR Handbook . . . although without binding force in domestic or interna-
tional law . . . is auseful recourseondoubtfulquestions’, andLordLloydofBerwick,
in the same judgment, called the Handbook an ‘important source of law (though it
does not have the force of law itself)’.56 Similarly, theUS SupremeCourt, inCardoza
Fonseca, stressed that the Handbook had no force of law, but ‘provides significant
guidance in construing the Protocol, to which Congress sought to conform. It has
beenwidely considereduseful ingiving content to theobligations that theProtocol
establishes.’57 In the Netherlands, the District Court of The Hague acknowledged
the relevance of a UNHCR position paper on the basis of UNHCR’s supervisory
role according toArticle 35(1) of the 1951Convention.58 TheNewZealandRefugee

of the1951Conventionandreferring toLordBridge inMusisi), andThavathevathasanv. Secretaryof
State for theHomeDepartment, Court of Appeal (Civil Division), [1994] ImmAR 249, 22Dec. 1993.
In R. v. Secretary of State for the Home Department, ex parte Mehari et al., High Court (Queen’s Bench
Division), [1994] QB 474, [1994] 2All ER 494, 8Oct. 1993, Laws J stressed the fact that theHand-
book, Executive Committee Conclusions andUNHCR statements had no particular relevance for
the decision of individual cases because Art. 35 had not been incorporated into domestic law.

52 Secretary of State for the HomeDepartment v. KhalifMohamed Abdi, English Court of Appeal (Civil Di-
vision), [1994] ImmAR 402, 20April 1994, Gibson LJ.

53 R. v.UxbridgeMagistrates’ Court and Another, ex parte Adimi, English High Court (Divisional Court),
Brown LJ, 29 July 1999, [1999] ImmAR 560, [1999] 4All ER 520.

54 See, e.g., Lord Lloyd of Berwick in Horvath v. Secretary of State for the Home Department, House of
Lords, [2000] 3All ER 577, [2000] 3WLR 379, 6 July 2000, invoking theHandbook to buttress his
argument, but also counselling that ‘there is a danger in regarding the UNHCRHandbook as if it
had the same force as the Convention itself’.

55 See, e.g., Lord Hoffmann in R. v. Immigration Appeal Tribunal and Secretary of State for the Home
Department ex parte Shah, and Islam v. Secretary of State for the Home Department, conjoined appeals,
UKHouse of Lords, [1999] 2WLR 1015; [1999] 2AC 629, quotingwith approval Executive Com-
mittee, ConclusionNo. 39, 1985, on ‘Refugees,Women and International Protection’.

56 T. v. Secretary of State for the Home Department, UK House of Lords, 22 May 1996, [1996] 2 All ER
865, [1996] 2WLR 766.

57 Immigration andNaturalization Service v. Cardoza-Fonseca, US SupremeCourt, 480US 421; 107 S.Ct.
1207; 1987 US Lexis 1059; 94 L. Ed. 2d 434; 55 USLW 4313, 9 March 1987 (although Powell J,
Rehnquist CJ, andWhite J dissented from this holding). Reaffirmed in Immigration and Natural-
ization Service v. JuanAnibal Aguirre-Aguirre, US SupremeCourt, 526US 415; 119 S.Ct. 1439; 3May,
1999, where the Court, at the same time, recalled theHandbook’s non-binding character.

58 OsmanEgal v. State Secretary for Justice, TheHagueDistrict Court (Administrative LawSector/Unity
of Law Division for Aliens’ Affairs), 27 Aug. 1998, AWB 98/3068 VRWET (available in partial
translation on Refworld).
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Status Appeals Authority after invoking Article 35(1) of the 1951 Convention held
that the ‘Conclusions of the Executive Committee of the UNHCR Programme . . .
while not binding upon the Authority, are nonetheless of considerable persuasive
authority’.59

This case law is significant as it acknowledges that, as part of States Parties’ duty
to cooperate withUNHCR and to accept its supervisory role under Article 35 of the
1951Convention and Article II of the 1967 Protocol, they have to take into account
ExecutiveCommitteeConclusions, theUNHCRHandbook,UNHCRguidelines, and
other UNHCR positions on matters of law (for example, amicus curiae and similar
submissions to courts or assessments of legislative projects requested or routinely
accepted by governments), when applying the 1951 Convention and its Protocol.
‘Taking into account’ does not mean that these documents are legally binding.60

Rather, it means they must not be dismissed as irrelevant but regarded as authori-
tative statements whose disregard requires justification.

C. The hybrid character of supervision by UNHCR

Thenotionof supervisionof international instruments covers all activities
andmechanisms that are aimed at ensuring compliancewith the obligations bind-
ing upon State Parties.61 It comprises the three elements of (i) information gather-
ing, (ii) analysis and assessment of this information, and (iii) enforcement.62 Activi-
ties ofUNHCRbasedonArticle35of the1951ConventionandArticle II of the1967
Protocol cover all three elements.63 Inparticular,UNHCR’s interventions onbehalf
of individual asylum seekers and refugees and its dialogue with governments on
particular laws or policies serve to enforce the Convention and the Protocol. In this
sense, UNHCR is an agency vestedwith some power to supervise States in their ap-
plication of relevant provisions of international refugee law. This arrangement re-
flects the development of international law before and after the SecondWorldWar
when supervisionof rule compliancewasno longer left to thehighlydecentralized,
‘horizontal’ system of enforcement measures by individual States alone, but was
complemented by the creation of international organizations having some limited
supervisory power.64 At the same time, it would be inadequate to regard UNHCR’s

59 ReS.A.,RefugeeAppealNo.1/92,NewZealand,RefugeeStatusAppealsAuthority,30April1992,
available on http://www.refugee.org.nz/rsaa/text/docs/1-92.htm.

60 See Sztucki, above n. 24, pp. 309–11, listing several reasons for what he calls ‘the relative low
status of the Conclusions’.

61 N. M. Blokker and S. Muller, ‘Some Concluding Observations’, in Towards More Effective Supervi-
sion by International Organizations: Essays in Honour of Henry G. Schermers (eds. N. M. Blokker and
S.Muller, Martinus Nijhoff, Dordrecht/Boston/London, 1994), vol. I, p. 275.

62 See Türk, above n. 23, p. 146. 63 Ibid., pp. 147–9.
64 On this development, see Blokker andMuller, above n. 61, pp. 275–80.
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activities as supervision only. UNHCR is an operational organization that is not
only providing assistance but also carrying out protection work on the ground on
a daily basis. In this role, UNHCR is an advisor to and an (often critical) partner of
governments, as well as a supporter or advocate of refugees. This creates horizon-
tal relationships which are clearly distinct from the vertical relationship between
supervisor and subordinate. As has been stressed by Türk, it is necessary to distin-
guishclearlybetweentwodistinctive featuresofUNHCR’s internationalprotection
function: ‘(i) its “operationality”; and (ii) its supervisory function’.65 The two func-
tions often complement each other, but they may also come into conflict, for in-
stance, if a strong critique of non-compliance would endanger operations on the
ground.

III. More effective implementation through third party
monitoring mechanisms

A. The need tomove forward

1. The struggle for improved implementation

UNHCR’s supervisory role and its positive impact on theprotectionof asylumseek-
ers and refugees is unique, especially when compared to the monitoring mecha-
nisms provided for by other human rights treaties. Unlike the 1951 Convention
and 1967Protocol, these treaties donot have an operational agencywith a presence
of ‘protection officers’ in a large number of countries working to ensure that these
instruments are implemented.
However, human rights mechanisms have started to play a significant role in

protecting the rights of refugees and asylum seekers. Thus, for example, Article
3 of the 1984 Convention Against Torture66 states: ‘No State Party shall expel,
return (“refouler”) or extradite a person to another State where there are substan-
tial grounds for believing that he would be in danger of being subjected to tor-
ture.’ It thus protects among others rejected asylum seekers from forcible return to
their country of origin in cases of imminent torture.67 Similarly, theHumanRights
Committee came to the conclusion that Article 7 of the International Covenant on

65 Türk, above n. 23, p. 138.
66 Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or Punish-

ment, UN doc. A/RES/39/46, 10Dec. 1984.
67 See, e.g., BalabouMutombo v. Switzerland, views of the Committee Against Torture under Art. 22,

concerning Communication No. 13/1993, adopted on 27 April 1994 (Annual Report 1994, UN
doc.A/49/44), para.9.3, p.45; also in15HumanRightsLawJournal,1994, p.164, and7 International
Journal of Refugee Law, 1995, p. 322.
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Civil and Political Rights68 forbids States Parties from exposing ‘individuals to the
danger of torture or cruel, inhuman or degrading treatment or punishment upon
return to another country by way of their extradition, expulsion or refoulement’.69

TheHumanRights Committee also decided that forcible return is prohibited if the
individual concerned risks a violation of the right to life in the country towhich he
or she is to be returned70 and applied this reasoning in the case of a rejected asylum
seeker.71 Onthe regional level, theprohibitionof return to situations of torture and
inhuman treatment has led to a particularly rich case law in Europe since the Eu-
ropean Court ofHumanRights72 in 1989 derived such a prohibition fromArticle 3
of the EuropeanHuman Rights Convention.73 TheHuman Rights Committee and
the European Court of Human Rights have also addressed other aspects of refugee
protection, namely, issues relating to the detention of asylum seekers.74

Despite the uniqueness of UNHCR’s supervisory role and the positive impact of
recent developments in the area of human rights law on the protection of refugees,
weaknesses of the present systempersist. They have been amatter of debate on sev-
eral occasions.
In 1986, the Executive Committee called upon States to adopt ‘appropriate leg-

islative and/or administrative measures for the effective implementation of the
international refugee instruments’75 and to accept the utmost importance of the
‘effective application of the principles and provisions of the 1951 Convention
and the 1967 Protocol’.76 In 1989, the Executive Committee recalled ‘the utmost

68 International Covenant on Civil and Political Rights (ICCPR), 16Dec. 1966, 999UNTS 171.
69 Human Rights Committee, General Comment No. 20/44 of 3 April 1992 (Compilation of Gen-

eral Comments and General Recommendations Adopted by Human Rights Treaty Bodies, UN
doc. HRI/GEN/1/Rev.5, 26April 2001, para. 9, p. 140. See also, Charles Chitat Ng v. Canada, views
of theHumanRightsCommittee, in respectofCommunicationNo.469/1991, adoptedon5Nov.
1993, Annual Report 1994, vol. II, UN doc. A/49/40, para. 14.2, p. 189, also in 15 Human Rights
Law Journal, 1994, p. 149.

70 Joseph Kindler v. Canada, views of the Human Rights Committee under Art. 5, para. 4, of the Op-
tional Protocol, in respect of Communication No. 470/1991, adopted on 30 July 1993, Annual
Report 1993, vol. II, UN doc. A/48/40, para. 13.1, p. 138, also in 14 Human Rights Law Journal,
1993, p. 307.

71 Mrs G.T. on Behalf of Her Husband T. v. Australia, views of the Human Rights Committee in respect
of Communication No. 706/1996, adopted on 4 Nov. 1997, Annual Report, vol. II, UN doc.
A/53/40, para. 8.2, p. 191; and A.R.J. v. Australia, views of the Human Rights Committee in re-
spect of Communication No. 692/1996, adopted on 28 July 1997, Annual Report 1997, vol. II,
UN doc. A/52/40, para. 6.9, p. 205.

72 Soering v.United Kingdom, 1989, European Court of Human Rights, Series A, No. 161.
73 Art. 3 of the European Convention for the Protection of Human Rights and Fundamental Free-

doms (ECHR) of4Nov.1950, ETS5, prohibits torture and inhuman anddegrading treatment or
punishment.

74 See, e.g., A. v. Australia, views of the Human Rights Committee, in respect of Communication
No. 560/1993, adopted on 3 April 1997, Annual Report 1997, vol. II, UN doc. A/52/40, p. 225;
Amuur v. France, 1996, European Court of Human Rights, Reports 1996-III, p. 826.

75 Executive Committee, ConclusionNo. 42 (XXXVII), 1986, para. j.
76 Executive Committee, ConclusionNo. 43 (XXXVII), 1986, para. 3.
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importance of effective application of the Convention and Protocol’, underlined
‘again the need for the full and effective implementation of these instruments by
Contracting States’, and linked these calls to Article 35 of the 1951 Convention; in
particular, it

(a) Stressed the need for a positive and humanitarian approach to continue to

be taken by States to implementation of the provisions of the Convention

and Protocol in amanner fully compatible with the object and purposes

of these instruments;

(b) Reiterated its request to States to consider adopting appropriate legislative

and/or administrativemeasures for the effective implementation of these

international refugee instruments;

(c) Invited States also to consider taking whatever steps are necessary to

identify and remove possible legal or administrative obstacles to full

implementation.77

The background for these calls was the acknowledgment that the implementa-
tion of the1951Convention and1967Protocolwas facing considerable difficulties.
UNHCR identified three categories of obstacles: socio-economic; legal and policy;
and practical.78 First, regarding socio-economic obstacles, UNHCR stressed that:

there are inevitable tensions between international obligations and national

responsibilities where countries called upon to host large refugee

populations, even on a temporary basis, are suffering their own severe

economic difficulties, high unemployment, declining living standards,

shortages in housing and land and/or continuingman-made and natural

disasters.79

Secondly, as legal obstacles to proper implementation of the Convention and the
Protocol UNHCRmentioned:

the clash of, or inconsistencies between, existing national laws and certain

Convention obligations; failure to incorporate the Convention into national

law through specific implementation legislation; or implementing

legislation which defines not the rights of the individuals but rather the

powers vested in refugee officials. As to the latter, this means that protection

of refugee rights becomes an exercise of powers and discretion by officials,

rather than enforcement of specific rights identified and guaranteed by law.

77 Executive Committee, ConclusionNo. 57 (XL), 1989.
78 ExecutiveCommittee of theHighCommissioner’s Programme, Sub-Committee of theWhole on

International Protection, ‘Implementation of the1951Convention and the1967Protocol Relat-
ing to the Status of Refugees’, UN doc. EC/SPC/54, 7 July 1989, paras. 8–22.

79 ExecutiveCommittee of theHighCommissioner’s Programme, Sub-Committee of theWhole on
International Protection, ‘Implementation of the1951Convention and the1967Protocol Relat-
ing to the Status of Refugees – Some Basic Questions’, UN doc. EC/1992/SCP/CRP.10, 15 June
1992, para. 9.
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Where the judiciary has an important role in protecting refugee rights,

restrictive interpretations can also be an impediment to full implementation.

Finally, themaintenance of the geographic limitation by some countries is a

serious obstacle to effective implementation.80

Thirdly, on a practical level, UNHCR saw:

bureaucratic obstacles, including unwieldy, inefficient or inappropriate

structures for dealing with refuges, a dearth ofmanpower generally or of

adequately trained officials, and the non-availability of expert assistance for

asylum-seekers. Finally, there are certain problems of perception at the

governmental level, including that the grant of asylum is a political

statement and can be an irritant in inter-state relations.81

Many of these obstacles to full implementation persist and continue to create
problems at all levels, domestic, regional, and universal. In 2000, the Executive
Committee showed itself:

deeply disturbed by violations of internationally recognized rights of refugees

which include refoulement of refugees, militarization of refugee camps,

participation of refugee children inmilitary activities, gender-related

violence and discrimination directed against refugees, particularly female

refugees, and arbitrary detention of asylum-seekers and refugees; also

concerned about the less than full application of international refugee

instruments by some States Parties.82

During informal consultations on Article 35 of the 1951Convention, conducted
under the auspices of UNHCR in 1997, it was recognized that better implementa-
tion remains a challenge. Four issues were put forward for further consideration:
(i) the problem of ‘[d]iffering interpretation regarding the content and application
of provisions of the international refugee instruments, standards and principles’;
(ii) the questionwhether and how ‘State reporting as awhole’ should be improved;
(iii) the challenge ‘of institutionalizing a constructive dialogue at regular intervals
with States Parties on the application of the international refugee instruments’;
and (iv) the problem of ‘[m]easures of enforcement’.83

2. Reasons for strengthening themonitoring of the 1951Convention
and 1967 Protocol

Taking into account that the degree of implementation of the 1951 Convention
and 1967 Protocol remains unsatisfactory, strengthening the supervision of the

80 Ibid., para. 9. 81 Ibid. para. 10.
82 Executive Committee, ConclusionNo. 89 on International Protection, above n. 26.
83 Standing Committee, ‘Progress Report on Informal Consultations’, above n. 42, para. 8.



632 Supervisory responsibility (Article 35)

application of these instruments is in the interest of all actors in the field of refugee
protection:84

1. Non-implementation violates the legitimate interests of refugees as well as
their rights and guarantees provided for by international law.

2. Prolonged toleration of non-implementation by one State violates the
rights of the other States Parties to the Convention and other relevant in-
struments for the protection of refugees. Obligations to implement the
provisions of these instruments are obligations erga omnes partes, that is,
obligations towards the other States Parties as a whole.85 This is clearly
evidenced by Article 38 of the 1951 Convention and Article IV of the
1967 Protocol, entitling every State Party to the Convention or the Pro-
tocol to refer a dispute with another State ‘relating to its interpreta-
tion or application’ to the International Court of Justice even if it has
not sufferedmaterial damage.86 The 1969OAURefugee Convention con-
tains a parallel provision.87 Non-implementation is detrimental to the
material interests of those States Parties that scrupulously observe their
obligations. Disregard for international refugee law might create sec-
ondary movements of refugees and asylum seekers who have to look for
a country where their rights are respected. It forces States that would
be ready to treat refugees fully in accordance with international obliga-
tions to adopt a more restrictive policy in order to avoid a greater in-
flux of refugees attracted by the higher degree of protection available
on their territory.88 At a regional level, divergent interpretations of the
refugee definition or non-compliance may complicate cooperation in
the determination of the country responsible for examining an asylum
request.

3. Non-implementation is a serious obstacle forUNHCR in fulfilling itsman-
date properly and reduces its capacity to assist States in dealing with
refugee situations.

84 On the reasons for improved monitoring of the 1951 Convention and 1967 Protocol, see also
L. MacMillan and L. Olson, ‘Rights and Accountability’, 10 Forced Migration Review, April 2001,
pp. 38 and 41.

85 On this concept, see, e.g., C. L. Rozakis, ‘The European Convention on Human Rights as an In-
ternational Treaty’, inMélanges en l’honneur de Nicolas Valticos –Droit et Justice (ed. Dupuy, Pedone,
Paris, 1999), pp. 502–3; M. T. Kamminga, Inter-State Accountability for Violations of Human Rights
(University of Pennsylvania Press, Philadelphia, PA, 1992), pp. 154–76.

86 See below, text at nn. 100–1.
87 Art. IX of theOAURefugee Convention, above n. 14, provides that any one of the parties to a dis-

pute ‘relating to its interpretation or application, which cannot be settled by othermeans, shall
be referred to the Commission forMediation, Conciliation and Arbitration of the Organization
of African Unity’.

88 See, e.g., Standing Committee, ‘Progress Report on Informal Consultations’, above n. 42,
para. 9.
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4. Prolonged toleration of non-implementation seriously undermines the
system of international protection as it was established fifty years ago
and threatens a regime that has often been able adequately and flexi-
bly to address and solve instances of flight for Convention reasons. Non-
implementation is thusdetrimental to thepropermanagementof current
and future refugee crises at the global level and thus hurts the interests of
States Parties to the 1951 Convention and 1967 Protocol and even of the
international community as a whole.

5. On a more practical level, States might consider a strengthening of su-
pervisory mechanisms at the universal level in order to counterbalance
emerging regional mechanisms which might respond to regional prob-
lems and expectations rather than upholding the universality of these in-
struments. In this context, recent developments in Europe are of particu-
lar importance as the European Court of Justice, in the near future, will
be able to decide on the proper application of European Union law on
refugee and asylummatters.89 To create the possibility for regional orga-
nizations to become parties to the 1951 Convention and 1967 Protocol90

would be another measure to safeguard the uniform application and full
implementation of these instruments.

3. The need for third partymonitoring

For all the reasons outlined above, the urgency and timeliness of taking a fresh
look at the issue of supervision is evident. While UNHCR’s supervisory func-
tion is of paramount importance for the protection of refugees, the persistence of

89 With theTreaty onEuropeanUnion (Treaty of Amsterdam) of 10Nov. 1997, visa, asylum, immi-
gration, and other policies related to the freemovement of persons were shifted from the ‘third
pillar’ to the ‘first pillar’ of the EuropeanUnion, that is, theymoved frombeing an intergovern-
mentalmatter tobecomepart of the lawof theEuropeanCommunity.Art.63of the consolidated
version of the Treaty Establishing the European Community stipulates among others that:

[t]he Council, acting in accordance with the procedure referred to in Article 67, shall,
within a period of five years after the entry into force of the Treaty of Amsterdam, adopt:
(1) measures on asylum, in accordance with the Geneva Convention of 28 July 1951 and
the Protocol of 31 January 1967 relating to the status of refugees and other relevant
treaties, within the following areas: . . . (b) minimum standards on the reception of
asylum seekers inMember States, (c) minimum standards with respect to the
qualification of nationals of third countries as refugees, (d) minimum standards on
procedures inMember States for granting or withdrawing refugee status . . .

When implemented into the secondary legislation of the European Community, the European
Court of Justice as the supervisor ofCommunity lawwill, at least indirectly, have the competence
on the European level to decide on the application of the 1951 Convention without, however,
being bound by this instrument.

90 Ratification of and accession to these instruments is open only to States (Art. 39 of the 1951
Convention and Art. V of the 1967 Protocol).
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implementation problems described above makes it necessary to go beyond the
traditionaldiscourseonArticle35of the1951Conventionand to learn fromthedif-
ferent supervisory andmonitoringmechanisms inpresent international law.These
mechanismshave in commonthat they rely, although to a varyingdegree, on super-
vision by a third party not directly involved in a dispute regarding implementation
of treaty obligations in a particular case.
As a result of the hybrid character of its supervisory function described above,91

UNHCR’s independence must necessarily be limited. UNHCR’s ‘operationality’,
namely, its daily protection work on the ground as a partner both of governments
andof refugees, often facilitates the carrying out of its supervisory role. At the same
time, a tension between the two functions will arise whenever a State or a group of
States resents supervision by UNHCR in a particular case. The possibility of pro-
viding assistance and protection depends to a certain extent on the degree of confi-
dence that exists between the government concerned and UNHCR, and such trust
will oftenbenegatively affected ifUNHCRmakes its criticismpublic inorder toput
more pressure on that State. It is no accident that UNHCR’s annual protection re-
ports remain confidential,92 as theirpublicationmight endanger the success ofpro-
tection and assistance in the country concerned or, in some cases, even the agency’s
continued presence there. Similarly, there is a tension between UNHCR’s interest
in putting pressure on States that do not comply with their treaty obligations and
its dependence on voluntary financial contributions from the very same States. Op-
erations on the ground and supervisionmay followdifferent logics, and conflicts of
interest are unavoidable where this is the case. It is therefore necessary to examine
forms of supervision that rely on independent bodies or experts, or at least States
that are not directly involved in the problem giving rise to supervisory activities,
that is, third parties with at least aminimal degree of independence.
The next subsection of this study examines in some detail existing mechanisms

that might provide guidance for developing new approaches to supervision in the
area of refugee law. In order to distinguish them from supervision by UNHCR
under Article 35 of the 1951 Convention and Article II of the 1967 Protocol, the
study refers to them interchangeably as ‘third party supervision’ or ‘monitoring by
third parties’.

B. Third party supervision in present international law

1. General framework

One of the main tasks of international organizations is the supervision of com-
pliance with the rules binding upon the organization and its members.93 Such

91 See above, section II.C, ‘The hybrid character of supervision by UNHCR’.
92 See above, section II.B.2, ‘Information requests by UNHCR’.
93 H. G. Schermers and N. M. Blokker, International Institutional Law (3rd revised edn, Martinus

Nijhoff, The Hague/London/Boston, 1995). I. Seidl-Hohenveldern, ‘Failure of Controls in the
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supervision can be internal or external. The first oversees ‘compliance by an inter-
national organization with its own acts’, that is the behaviour of its organs and its
staff.94 The latter evaluates ‘performance by the members’ of the organization ‘to
which [its] acts are addressed’.95 External supervision is also at stakewhere a treaty
entrusts an independent bodywith the task of examining compliance by the States
Partieswith their treatyobligations.These typesof external supervision include ‘all
methods which help to realize the application of legal rules made by international
organizations’96 or contained in treaties. The present study is limited to forms of
external supervision.
External supervision is critical for the effective application and implementation

of international law, as ‘[v]iolations which receive wide attention aremore difficult
to commit than violations which remain practically unknown’.97 In present-day
international law, such supervision takes many different forms. Based on a cate-
gorization developed by Schermers and Blokker,98 it is possible to distinguish the
following forms of supervision:

1. supervision initiated by other States (members of the organization or
other parties to the treaty) acting on their own account:
� dispute settlement by the International Court of Justice;
� inter-State complaints to treaty bodies or to the organs of the organiza-
tion;

2. supervision by or on behalf of the organization or the treaty body:
� supervision based on State reports;
� supervision based on information collected by the organization;
� supervision based on requests for an advisory opinion;

3. supervision initiated by individuals:
� individual petitions;
� court proceedings.

2. Supervision initiated by other States

(a) Dispute settlement by the International Court of Justice

Treaties granting guarantees or even rights to individuals, such as human rights
treaties, remain treaties between States. As such, treaty obligations are not only
owed to those individuals entitled to its guaranteesbut are at the same timeowed to
theother States Parties. This gives all States Parties the right tomonitor compliance
by other parties with their treaty obligations even if their own interests are not at

Sixth International Tin Agreement’, in TowardsMore Effective Supervision by International Organiza-
tions, aboven.61, p.255, regards the supervisory role of international organizations evenas their
very raison d’être.

94 Schermers and Blokker, above n. 93, p. 864. 95 Ibid., p. 865.
96 Ibid. 97 Ibid., p. 867. 98 Ibid., pp. 867–97.
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stake.99 This is an expression of the fact that international law is a highly decentral-
ized legal order where enforcement cannot wait for actions of a centralized agency
but depends on the vigilance of all members of the international community.
Many treaties in the area of human rights formalize this right of States Parties to

monitor the behaviour of other parties by providing that disputes between States
Parties about the interpretation and application of its provisions are to be referred
to the International Court of Justice. There is no requirement that the State invok-
ing such a provision should have suffered any material damage as a consequence
of a violation; it is sufficient that there persists ‘a situation in which the two sides
hold clearly opposite views concerning the question of the performance or non-
performance of certain treaty obligations’.100 The possibility of referral to the In-
ternational Court of Justice is not only foreseen in many universal conventions
and treaties relating to different aspects of human rights protection,101 but is also
embodied inArticle 38 of the 1951Convention andArticle IV of the 1967 Protocol.

(b) Inter-State complaints to treaty bodies

In the area of human rights law, treaties that have established a treaty body specifi-
cally entrustedwithmonitoring its implementation, generally do not include pro-
visions ondispute settlement by the International Court of Justice.102 Instead, four
universal and three regionalhumanrights instruments establishprocedures allow-
ing for the submissionof inter-State complaints to thepertinent treatybody.103 The

99 See ibid., p. 867, and also Rozakis, above n. 85, pp. 502–3.
100 Applicationof theConventiononthePreventionandPunishmentof theCrimeofGenocide (BosniaandHerze-

govina v. Yugoslavia), Preliminary Objections, ICJ Reports 1996, para. 29, quoting Interpretation
of Peace Treaties with Bulgaria, Hungary and Romania, First Phase, Advisory Opinion, ICJ Reports
1950, p. 74, and referring to East Timor (Portugal v. Australia), ICJ Reports 1995, p. 100, para. 22.

101 See Art. 8 of the 1926 Slavery Convention, 212UNTS 17; Art. 9 of the 1948 Convention on the
PreventionandPunishmentof theCrimeofGenocide,78UNTS277; Art.9of the1952Conven-
tion on the Political Rights ofWomen, 193UNTS 135; Art. 34 of the 1954ConventionRelating
to the Status of Stateless Persons, 360UNTS 117; Art. 22 of the 1965 International Convention
on theElimination ofAll Forms ofRacialDiscrimination (CERD),660UNTS195; Art.29 of the
1979Conventionon theEliminationofAll FormsofDiscriminationAgainstWomen (CEDAW),
1249UNTS 13; and Art. 30 of the Convention Against Torture.

102 A notable exception is Art. 30 of the Convention Against Torture.
103 See, on the universal level, Art. 41 of the ICCPR; Art. 11 of the Convention on the Elimination of

RacialDiscrimination;Art.13of the1985ConventionAgainstApartheid inSports,1500UNTS
161; Art. 21 of the Convention Against Torture; and, on a regional level, Art. 33 of the ECHR;
Art. 45 of the 1969 American Convention on Human Rights (ACHR), Organization of Ameri-
can States (OAS) Treaty Series No. 35; Art. 47 of the 1981 African (Banjul) Charter on Human
and Peoples’ Rights (ACHPR), 21 ILM, 1982, p. 58. See, e.g., Kamminga, above n. 85, p. 147;
P. H. Kooijmans, ‘Inter-State Dispute Settlement in the Field of Human Rights’, 3 Leiden Jour-
nal of International Law, 1990, p. 87; S. Leckie, ‘The Inter-State Complaint Procedure in In-
ternational Law: Hopeful Prospects or Wishful Thinking?’, 10 Human Rights Quarterly, 1988,
p. 249; W. Karl, ‘Besonderheiten der internationalen Kontrollverfahren zum Schutz der Men-
schenrechte’, in Aktuelle Probleme desMenschenrechtsschutzes (eds. W. Kälin, E. Riedel, W. Karl, B.-
O. Bryde, C. von Bar, and R. Geimer, Berichte der Deutschen Gesellschaft für Völkerrecht 33,
C. F.Müller, Heidelberg, 1994), pp. 108–10.
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universal instrumentsnormally entitle thepertinent treatybody to refer thematter
to an ad hoc conciliation commission if a friendly settlement cannot be reached.104

The International Labour Organization (ILO) has amore complicated system.105

AnymemberStatehas the right tofile a complaintwith the ILO if it is of theopinion
that another member is not effectively observing an ILO Convention which both
have ratified. The Governing Body (the executive body of the ILO) may refer such a
complaint to a Commission of Inquirywhich, on the basis of information provided
to it by the pertinent member States, will prepare a report with its findings on the
relevant facts and its recommendations regarding the steps to be taken. If the State
concerned is not willing to implement the recommendations and does not submit
the dispute to the ICJ, the matter will be referred to the Governing Body and the
ILO Conference.
A mechanism that is less an inter-State complaint mechanism and more an in-

stitutionalized conciliation procedure is part of themonitoring systemof the 1960
UNESCOConventionAgainstDiscrimination inEducation.106 Articles12–19 of its
1962 (Additional) Protocol107 institute a Conciliation and Good Offices Commis-
sion, which is responsible for seeking a settlement of any disputes whichmay arise
between States Parties to that Convention.108

Inter-State complaints to treaty bodies do not depend on the claimant being
a victim of a violation directly affecting its material interests. In this sense, the
European Court of Human Rights acknowledged that:

[u]nlike international treaties of the classic kind, the Convention comprises

more thanmere reciprocal engagements between Contracting States. It

creates, over and above a network ofmutual, bilateral undertakings, objective

104 Art. 42 of the ICCPR; Art. 21 of the Convention Against Torture; Art. 12 of the Convention on
the Elimination of All Forms of Racial Discrimination.

105 Arts. 26–34 of the ILO Constitution. See K. Weschke, Internationale Instrumente zur Durchsetzung
derMenschenrechte (Arno Spitz, Berlin, 2001), pp. 326–7.

106 UN Educational, Scientific and Cultural Organization (UNESCO) Convention Against Dis-
crimination in Education, 14 Dec. 1960, available on http://www.unesco.org/education/
information/nfsunesco/pdf/DISCRI E.PDF.

107 Protocol of 10 Dec. 1962 Instituting a Conciliation and Good Offices Commission to be Re-
sponsible for Seeking a Settlement of Any Disputes which May Arise Between States Parties
to the Convention Against Discrimination in Education, available on http://www.unesco.org/
human rights/ded.htm.

108 According to these provisions, every State party to this treaty, considering that another State
party is not giving effect to one of its provisions is entitled to bring thematter to the attention
of that State. Within three months, the receiving State shall afford the complaining State an
explanation concerning the matter. If it turns out to be impossible for the States involved to
come to a solution bilaterally, either State may submit a complaint to a Commission, which
will subsequentlydrawupareporton the facts and indicate its recommendationswithaviewto
reconciliation. TheCommission’s reportswill finally be communicated to theDirectorGeneral
for publication and to the General Conference, which, upon request of the Commission, may
decide that the International Court of Justice be requested to give an advisory opinion on the
matter.
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obligations which, in the words of the preamble, benefit from a ‘collective

enforcement’ . . . [T]he Convention allows Contracting States to require the

observance of those obligations without having to justify an interest

deriving, for example, from the fact that ameasure they complain of has

prejudiced one of their own nationals.109

Inter-State complaintshave,however,neverbeenusedbyStatesParties to theper-
tinent human rights instruments at the United Nations level. There have been a
few cases within the framework of the ILO110 and a few more under the European
Convention,111 but even there they have remained rare.

(c) Assessment

Referral of disputes about the interpretation and application of a treaty provision
to the International Court of Justice or submission of an inter-State complaint to
a treaty body may serve different purposes. First, proceedings started by a State
Partywhose own interests have been affected by a violation of international law ad-
dress isolated cases of non-compliance. Here, the State taking up a case is not so
much playing the role of a supervisor but acting as a victim that looks for protec-
tion against the violator and hopes for redress.112

Secondly, proceedings that are instigated by non-victims are more relevant
for monitoring purposes. They are suitable for addressing situations of mass
violations113 or clarifying fundamental issues hauntingmany States Parties. Here,
the erga omnes character of human rights114 and similar guarantees for the individ-
ual becomes very clear.115 Statesnotdirectly affectedbynon-compliancehave, how-
ever, little incentive to become active. First, inter-State complaints are, as Leckie
put it, ‘one of the most drastic and confrontational legal measures available to
states’,116 and thus comewith high political costs. Secondly, they obligate the State
to do all the fact-finding for itself in order to present a strong case, something a
State is not ready to do when international bodies (for example, the UN Commis-
sion on Human Rights) have the possibility of investigating the situation on their
own.117

109 Ireland v. UK, 1978, European Court of Human Rights, Series A, No. 25, pp. 89–91. See also,
European Commission of Human Rights, Austria v. Italy, 4 Yearbook of the European Convention on
Human Rights, 11 Jan. 1961, p. 140. See also Inter-American Court of Human Rights, Advisory
Opinion on the Effect of Reservations on the Entry into Force of the American Convention, 24
Sept. 1982, para. 29, reproduced in 22 ILM, 1983, p. 47.

110 Leckie, above n. 103, p. 277.
111 J. Frowein and W. Peukert, Europäische Menschenrechtskonvention – EMRK-Kommentar (Engel,

Kehl/Strasbourg/Arlington, 1996), p. 516.
112 Within the context of human rights treaties, this constellation is typical for cases of diplomatic

protectionwhere thehumanrights of a citizenof that Statehavebeenviolatedbyanother State.
113 Karl, above n. 103, p. 108. 114 See above, text at n. 85.
115 Karl, above n. 103, p. 108. 116 Leckie, above n. 103, p. 259.
117 Kälin, above n. 103, p. 17.
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3. Supervision by or on behalf of the organization or the treaty body

(a) Supervision based on State reports

aa) State reporting under the UN human rights instruments

In the area of international human rights law, State reports are the most prevalent
monitoring instrument. Seven universal118 and two regional119 human rights in-
struments oblige States Parties to submit reports on the measures they have taken
to implement their treaty obligations and the difficulties they are facing in this
process. Treatymonitoring by examining such State reports started in 1970, when
the Committee on the Elimination of Racial Discrimination began its operations,
and expanded gradually to the Human Rights Committee, the Committee on the
Elimination of Discrimination Against Women, the Committee Against Torture,
the Committee on Economic, Social and Cultural Rights and, in 1991, the Com-
mittee on the Rights of the Child.120 All these treaty bodies require States to report
every four or five years.121

All theseCommittees followa similarprocedure:122 once the reporthasbeen sub-
mitted, the secretariat, a rapporteur, or a working group of the Committee identi-
fies key issues and questions to be addressed. This is followed by the most impor-
tant phase of the whole procedure – the dialogue with the delegation of the State
Party concerned. After an introduction by the head of delegation, a discussion is
held with the members of the Committee asking questions, and the members of
the delegation either responding or promising to give a written answer at a later
stage. At the end of the meeting, the members of the Committee make individual
comments. The examination of the report ends with the adoption of Concluding
Observations expressing theopinionof theCommittee as suchandaddressingboth

118 Art. 40 of the ICCPR; Art. 16 of the 1966 International Covenant on Economic, Social and
Cultural Rights (ICESCR), 993 UNTS 3; Art. 19 of the Convention Against Torture; Art. 9 of
the Convention on the Elimination of Racial Discrimination; Art. 44 of the 1989 Convention
on the Rights of the Child (CRC), UNGA Res. 44/25; Art. 18 of the Convention on the Elim-
ination of Discrimination Against Women; Art. 73 of the 1990 International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their Families, UN doc.
A/RES/45/158.

119 Art. 21 of the 1961 European Social Charter, ETS 35; Art. 62 of the African Charter on Human
and Peoples’ Rights.

120 H. Klein, ‘Towards a More Cohesive Human Rights Treaty System’ in The Monitoring System of
Human Rights Treaty Obligations (ed. E. Klein, Arno Spitz, Berlin, 1998), p. 89. As the Interna-
tional Convention on the Protection of the Rights of Migrant Workers and Members of Their
Families has not yet entered into force, its Committee has not become operational.

121 Klein, above n. 120, p. 90.
122 See Klein, ‘The Reporting System under the International Covenant on Civil and Political

Rights’ in Klein, above n. 120, pp. 18–23; B. Simma, ‘The Examination of State Reports: Inter-
national Covenant onEconomic, Social andCultural Rights’, inKlein, above n. 120, pp. 35–40;
R. Wolfrum, ‘International Convention on the Elimination of All Forms of Racial Discrimina-
tion’, in Klein, above n. 120, pp. 55–62; H. B. Schöpp-Schilling, ‘The Convention on the Elim-
ination of All Forms of Discrimination AgainstWomen’, in Klein, above n. 120, pp. 71–88.
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themain areas of progress andof concern. Formalized follow-upprocedures donot
exist, although some of the Committees under discussion have developed some el-
ements of such procedures.123

The objectives of reporting systemswere summarized by the Committee on Eco-
nomic, Social and Cultural Rights in 1994124 in a manner that can be generalized.
First, the reporting duty ensures that the State Party undertakes a comprehensive
review of its domestic law and practices ‘in an effort to ensure the fullest possi-
ble conformity’ with its treaty obligations. The second objective is ‘to ensure that
the state party monitors the actual situation with respect to each of the rights on
a regular basis and is thus aware of the extent to which the various rights are,
or are not, being enjoyed by all individuals within its territory or under its juris-
diction’. Thirdly, the reporting process should enable the State Party to elaborate
‘clearly stated and carefully targeted policies, including the establishment of prior-
itieswhich reflect the provisions’ of the pertinent instrument. The fourth objective
is to facilitate public scrutiny of government policies. Fifthly, the reporting process
should ‘provide a basis on which the state party itself, as well as the Committee,
can effectively evaluate the extent to which progress has been made towards the
realization of the obligations contained’ in the pertinent instrument. ‘The sixth
objective is to enable the state party itself to develop a better understanding of
the problems and shortcomings encountered in efforts to realize progressively the
full range’ of the pertinent human rights and to identify the main difficulties in
order to be able to devise more appropriate policies. Finally, the reporting process
should ‘enable the Committee, and the States parties as a whole, to facilitate the
exchange of information among States and to develop a better understanding of
the common problems faced by States and a fuller appreciation of the type of mea-
sureswhichmightbe taken topromoteeffective realizationof eachof the’pertinent
guarantees.

bb) State reporting under ILO andUNESCO law

Reporting is an important part of the ILO monitoring system. Member States of
this organization are – according to Articles 19 and 22 of the ILO Constitution –
requested to report regularly, on thebasis of so-calledReport Forms,125 on themea-
sures which they have taken to give effect to the provisions of Conventions bind-
ing them, on the implementation of non-binding Recommendations, and even

123 This is particularly true for the Committee on Economic, Social and Cultural Rights: see
Simma, above n. 122, pp. 39–41.

124 Committee on Economic, Social and Cultural Rights, General Comment No. 1, Reporting by
States Parties, third session, 1989, paras. 2–9, in Compilation of General Comments, above
n. 69, pp. 13–14.

125 The ILO has published Report Forms for allmaterial Conventions as well as one for the report-
ing obligation concerning the non-ratified treaties.
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on the reasons for not becoming party to all instruments adopted by the ILO.126

Since 1926, the reports have been examined by two different organs. First, the
Committee of Independent Experts127 – appointed by the ILO Governing Body –
inspects the reports in an objective, technicalmanner. Questions onmatters of sec-
ondary importance or technical questions concerning the application of a ratified
ILO Convention are sent in writing – called a direct request – directly to the gov-
ernment concerned. More serious or long-standing cases of failure to fulfil con-
ventional obligations are reported as so-called observations to the Governing Body
and to the annual International Labour Conference. They form the basis for discus-
sions of individual cases in the second supervisory body, the Tripartite Conference
Committee.128 This organ holds public discussions annually on the main cases of
discrepancies in the light of the experts’ findings.129 The reporting process ends
with the presentation of the reports in the Plenary Sitting of the International
Labour Conference.
A reporting system is also part of UNESCO’s monitoring system. Article VII of

its Constitution stipulates that ‘each Member State shall submit to the Organiza-
tion, at such times and in suchmanner as shall be determined by the General Con-
ference, reports on the laws, regulations and statistics relating to its educational,
scientific and cultural institutions and activities, and on the action taken upon the
recommendations and conventions’. The necessary content of these reports is de-
terminedbyquestionnaires elaboratedby the organization.The reports are consid-
ered by theUNESCOGeneral Conference. The Conference publishes its findings in
a report, which is transmitted, among others, to themember States and theUnited
Nations.130

cc) Assessment

Reporting mechanisms under the UN human rights treaties serve important
functions131 anddeserveapositiveassessmentonaconceptual level.However, there

126 The Constitution requiresmember States to report annually on the application of ratified con-
ventions, but due to the large number of conventions and ratifications detailed reports are at
present only requested on any given convention at less frequent intervals. See K. Samson, ‘The
Protection of Economic and Social Rights Within the Framework of the International Labour
Organisation’, inDieDurchsetzungwirtschaftlicher und sozialer Grundrechte (ed. F.Matscher, Engel,
Kehl/Strasbourg/Arlington, 1991), p. 128.

127 TheCommittee consists of twenty independent persons of the highest standing,with eminent
qualifications in the legal or social fields andwith an intimate knowledge of labour conditions
or administration.

128 This is a political organ, consisting of 200 members who are representatives of governments,
employers, or workers’ organizations.

129 N. Valticos, ‘Once More About the ILO System of Supervision: In What Respect is it Still a
Model?’ in Blokker andMuller, above n. 61, pp. 104–5; Samson, above n. 126, p. 128;Weschke,
above n. 105, p. 325.

130 Adopted by the General Conference at its 5th session, and amended at its 7th, 17th, and 25th
sessions.

131 See above, text at n. 124.
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seems to be agreement today that in practice reporting mechanisms face serious
problems for at least three reasons.
First, many States do not fulfil their reporting duties on time and a very large

number of reports are overdue.132 As of 1 December 1998, there were 124 (out of
151) States Partieswith a total of390overdue reportswithin the frameworkofCon-
vention on theElimination of RacialDiscrimination. TheCommittee on theElimi-
nation ofDiscriminationAgainstWomenhad245 overdue reports from134 (out of
162) States Parties. The relevant 1998 figures for the other Committees were simi-
larly bad.133 Reasons for this include lack of resources, the burden of amultitude of
reporting obligations, fears of criticism, or simply the fact that some countries rat-
ified treaties ‘without botheringmuch about the domestic as well as international
procedural obligations entailed’.134

Secondly, if all reports arrived on time, the Committeeswould not be able to pro-
cess them indue course.135 Alston estimated in 1996 that, depending on the partic-
ular Committee, it would take between seven and twenty-four years to process all
overdue reports.136

Thirdly, some States have a tendency not to report about the real situation but
instead either focus on the lawwithout looking at its implementation or just deny
any violations.137 Especially in these cases, the discussions between the Commit-
tees and the States Parties do not always amount to a real dialogue but rather an
exchange of routine questions and routine statements that avoid focusing on the
real issues.138

132 For the following figures see J. Crawford, ‘The UN Human Rights Treaty System: A System
in Crisis’, in The Future of UN Human Rights Treaty Monitoring (eds. P. Alston and J. Crawford,
Cambridge University Press, 2000), p. 5.

133 Committee Against Torture: 105 overdue reports from 72 out of 110 States Parties; Committee
on the Rights of the Child: 141 overdue reports from 124 out of 191 States Parties; Committee
onEconomic, Social andCulturalRights:134overdue reports from97out of138States Parties;
and Human Rights Committee: 145 overdue reports from 97 out of 140 States Parties (source,
ibid., p. 5).

134 Simma, above n. 122, p. 32. See also,Wolfrum, above n. 122, p. 63.
135 International Human Rights Instruments, Twelfth Meeting of Chairpersons of the Human

RightsBodies, ‘PlanofAction toStrengthen the Implementationof the InternationalCovenant
on Civil and Political Rights, the International Convention on the Elimination of All Forms
of Racial Discrimination and the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, 2000–2004’, UN doc. HRI/MC/2000/4, 5 May 2000,
para. 12.

136 ‘Effective FunctioningofBodiesEstablishedPursuant toUnitedNationHumanRights Instru-
ments, Final Report on Enhancing the Long-Term Effectiveness of the United Nations Hu-
man Rights Treaty System’, prepared by P. Alston, UN doc. E/CN.4/1997/74, 27 March 1996,
para. 48.

137 Committee on International Human Rights Law and Practice, ‘Report on the UN Human
Rights Treaties: Facing the Implementation Crisis’ (by A. Bayefsky), in International
Law Association, Helsinki Conference 1996 (International Law Association, London, 1996),
p. 341.

138 Klein, above n. 120, pp. 26–7. See also Bayefsky, above n. 137, p. 341.
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(b) Supervision based on information collected by the organization

aa) Fact-finding by special rapporteurs or independent fact-finding
commissions

Monitoring by or on behalf of an organization can avoid some of the weaknesses
and pitfalls of State reporting mechanisms. Monitoring based on fact-finding by
independent experts is the most important form of supervision by or on behalf of
an organization in the area of human rights outside the treatymechanisms.
Themain example for the use of fact-finding by independent experts is provided

by the UN Commission on Human Rights.139 The Commission for a long time fo-
cused on standard-setting and was reluctant to deal with allegations of human
rights violations in a specific country.140 It has reliedon fact-findingbySpecialRap-
porteurs and Working Groups since the Economic and Social Council (ECOSOC)
adopted Resolution 1235 (XLII) in 1967 authorizing the Commission ‘to examine
information relevant to gross violations of human rights’ in a public procedure and
Resolution 1503 (XLVIII) in 1970 on the confidential discussion of situations appear-
ing to reveal ‘a consistent pattern of gross and reliably attested violations of human
rights and fundamental freedoms’.
In this regard, the Commission has developed different techniques. Within

the framework of public procedures,141 the Commission distinguishes between a
‘country-oriented’ and a ‘thematic’ approach. Thematic procedures, which are not re-
stricted to the situation in a particular country, deal with specific human rights
guarantees; they aim to enhance the protection of individuals and, at the same
time, tend to deal with the root causes of such violations.142 Country-oriented143

139 The following is adapted from W. Kälin and L. Gabriel, ‘Human Rights in Times of Occupa-
tion: An Introduction’, in Human Rights in Times of Occupation: The Case of Kuwait (ed. W. Kälin,
Staempfli, Bern, 1994), pp. 9–10.

140 See M. Nowak, ‘Country-Oriented Human Rights Protection by the UN Commission on Hu-
man Rights and its Sub-Commission’, 22Netherlands Yearbook of International Law, 1991, p. 39.

141 The confidential procedure in accordance with Resolution 1503 (XLVIII) is not further dis-
cussed here. For details, see P. Alston, ‘The Commission on Human Rights’, in The United Na-
tions andHumanRights–ACriticalAppraisal (ed. P.Alston,ClarendonPress,Oxford,1992), p.145;
A. Dormenval, Procédures onusiennes de mise en æuvre des droits de l’homme: Limites ou défauts (Presses
universitaires de France, Paris, 1991), p. 58.

142 Nowak, above n. 140, p. 44. Thematic procedures currently include the activities of theWork-
ing Groups on Enforced or Involuntary Disappearances (set up in 1980) and Arbitrary Deten-
tion (1991). They also comprise the work of the Special Rapporteurs or Independent Experts
onSummaryandArbitraryExecutions (1982), Torture (1985), Religious Intolerance (1986), the
Use of Mercenaries as a Means of Violating Human Rights (1987), the Sale of Children (1990),
Racism and Xenophobia (1993), Freedom of Opinion and Expression (1993), the Rights of
Women (1994), Independence of Judges andLawyers (1994), Adverse Effects of the IllicitMove-
ment andDumping of Toxic andDangerous Products andWastes on theEnjoyment ofHuman
Rights (1995), Right toDevelopment (1998), Right toEducation (1998),HumanRights andEx-
treme Poverty (1998), HumanRights andMigrants (1999), Structural Adjustment Policies and
Foreign Debt (2000), Adequate Housing (2000), Right to Food (2000), and Human Rights and
Fundamental Freedoms of Indigenous People (2001).

143 For more information, see Alston, above n. 141, pp. 159–73; and Nowak, above n. 140,
pp. 56–76.
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procedures address human rights issues in a particular State. The Commission has
developed several techniques for such fact-finding.144 Reports should provide the
Commissionwith the pertinent facts and thus enable it to adopt a resolution. Such
resolutionsmay not only condemn the country concerned for failing to respect hu-
man rights but may also urge its government to take specific measures in order to
improve the situation.
In all these procedures, the Commission is competent to consider information

from all sources145 concerning violations of any human right. As a political body it
maynot render a judicial decision,146 but it can serve as a catalyst to reach apolitical
solution resulting in the improvementof thehumanrights situation in the country
concerned.
What is the task of the Special Rapporteurs and Working Groups? Most often,

the relevant resolutions ask them to ‘study’, ‘investigate’, ‘inquire into’, or ‘exam-
ine’ either the situation of a particular human right in all States or the situation of
all human rights in a particular country. The role of a Special Rapporteur is neither
that of a judge nor that of a politician or diplomat. First and foremost, the task is
one of fact-finding: he or she has to collect information, analyze it, and, on this basis,
describe the pertinent events in order to enable the Commission onHumanRights
to draw its conclusions.147 Althoughhe or she has no judicial functions, the Special
Rapporteur can only properly fulfil this task of factual analysis if a study of the rel-
evant legal obligations is included. Thus, a conclusion by the Commission regard-
ing the question of whether and to what extent there have been gross violations of
human rights in a particular countrymust rest not only on a careful establishment
of the facts but also on a sound legal analysis; the latter must include a determina-
tion of the law applicable in the specific situation.
Besides these basic requirements, the mandates of the Special Rapporteurs and

Working Groups regularly leave enough room to adopt different approaches and

144 Alston, above n. 141, pp. 160–1, mentions the appointment of (a) a special rapporteur, (b) a
special representative, (c) an (independent) expert, (d) a working group, (e) a Commission del-
egation, (f) a member of the Sub-Commission to review the available information; in addition,
the Commission sometimes asks the Secretary-General to maintain direct contacts with a par-
ticular government or to report on a particular country.

145 B. G. Ramcharan, The Concept and Present Status of the International Protection ofHumanRights (Mar-
tinus Nijhoff, Dordrecht/Boston/London, 1989), p. 65.

146 See the Statement by theObserverDelegation of Ireland,AmbassadorMichel Lillis onBehalf of
theEuropeanCommunity and itsTwelveMemberStates at the46thSessionof theCommission
onHuman Rights, 21 Feb. 1990:

The Commission is not a Court of Law.We do not here place Governments of the world
in the dock. Insofar as we can, wemust strain to our utmost to achieve progress in
human rights in our work here throughmultilateral cooperation and in a spirit of
dialogue andmutual respect between Governments.

Quoted in J. A. Pastor Ridruejo, ‘Les procédures publiques spéciales de la Commission des
droits de l’homme des Nations Unies’, Academy of International Law, Recueil des Cours, 1991-
III, p. 244.

147 See also, Pastor Ridruejo, above n. 146, p. 238.
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thus to respond to the peculiarities of each case. Alston distinguishes three prin-
cipal approaches: (i) a ‘fact-finding and documentation function’, that is, the task
of providing ‘the necessary rawmaterial against the background of which political
organs can determine the best strategy under the circumstances’; (ii) a ‘prosecuto-
rial/publicity function’,namely, anattempt ‘tomobilizeworldpublicopinion’; and
(iii) a ‘conciliation function’, where the ‘rapporteur’s role is not to confront the vio-
lators but to seek solutionswhichwill improve . . . the situation’.148 Which of these
functions will be in the foreground in a given case depends on the content of the
mandate, the individuals involved, and the specific situation.
The use of Special Rapporteurs or Working Groups has several advantages: it al-

lows for independent fact-finding and has become an important instrument for
putting pressure on States that violate human rights seriously and systematically.
The rather limited number of country-specificmandates, for example, shows that,
as van Dongen has put it, the ‘appointment of a country rapporteur is viewed very
much as the heavy artillery, brought out only when the situation so warrants’.149

Pressure can also be exercised because the report may lead to a resolution by
the Commission condemning the State and trigger corresponding resolutions by
ECOSOC and the UN General Assembly. Weaknesses of the use of Special Rappor-
teurs and Working Groups include the fact that much depends on the individu-
als selected for this task. Experience in the Commission on Human Rights shows
that the quality of reports varies to a very considerable extent. Another problem
is the danger that the creation of a mandate for a Special Rapporteur may become
a highly politicized decision. This danger is reduced where a thematic mandate
instead of a country-specific mandate is chosen. Finally, Special Rapporteurs and
Working Groups often lack adequate resources and staff support, indicating that
the number of suchmandates should be fixedwithin the limits of availablemeans.
Cost-effectiveness speaks in favour of using individual Special Rapporteurs instead
of themore costlyWorking Groups.
Fact-finding by independent experts also exists in the area of humanitarian law.

The International Fact-Finding Commission, which consists of fifteen members
of high moral standing and acknowledged impartiality, is competent to ‘enquire
into any facts alleged to be a grave breach . . . or other serious violation’ of the 1949
Geneva Conventions and Protocol I and to ‘facilitate, through its good offices, the
restoration of an attitude of respect’ for the relevant provisions of humanitarian
law, provided the countries involved have recognized this competence. The reports
are not made public ‘unless all Parties to the conflict have requested the Commis-
sion to do so’.150

148 Alston, above n. 141, pp. 167–8.
149 T. van Dongen, ‘Vanishing Point – The Problem of Disappearances’, 90/1 Bulletin of Human

Rights, 1991, p. 24.
150 Art. 90(5)(c) of the 1977 Protocol Additional to the Geneva Conventions of 12August 1949 and

Relating to the Protection of Victims of International Armed Conflicts, 1125 UNTS 3. For the
four Geneva Conventions, see 75UNTS 31, 85, 135, and 287.
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bb) Policy review

Some international organizations carry out fact-finding which focuses more on an
overall assessment of the policy of a particular country than on violations. Such re-
ports try to highlight, at the same time, themain strengths andweaknesses of how
a State deals with particular problems in the area of investigation.
One of many examples is provided by the International Narcotics Control

Board151 established by the Single Convention on Narcotic Drugs.152 This Board
is the independent and quasi-judicial control organ for the implementation of the
United Nations drug conventions. It examines and analyzes, among others, infor-
mation received from the States Parties to the drug conventions and thereby mon-
itors whether the treaties are being applied throughout the world as effectively as
possible. This continuous evaluation of national efforts enables the Board to rec-
ommend appropriate actions and to conduct, where necessary, a dialogue with the
government concerned. The Board publishes an annual report that is submitted to
ECOSOCandprovides a comprehensive survey of thedrug control situation in vari-
ousparts of theworld aswell as an identificationof dangerous trends andnecessary
measures.
TheOrganization forEconomicCooperationandDevelopment (OECD)hasapar-

ticularly rich experience with policy review reports. Such reports include Environ-
mental Performance Reviews, which scrutinize the efforts of OECDmember States
tomeet their domestic objectives and international commitments in the area of en-
vironmental protection, and Development Cooperation Reviews by the Develop-
ment Assistance Committee (DAC).153 Both review systems are based on the princi-
ple of peer review. First, a small teamcomposed of representatives of the Secretariat
andofficialsof twomember countries isdesignated.Thegovernmentof the country
to be reviewed prepares amemorandum explaining themain policy developments
and changes in its activities. The team then travels to the country concerned in or-
der to talk to the government, members of parliament, and representatives of civil
society and NGOs in order to obtain first-hand information about the content and
context of the country’s environmental or development policy. The report is then
submitted to theOECDGrouponEnvironmental PerformanceorDACrespectively,
where, during a session of the Group or Committee, high-level representatives of
the country concerned respond to questions asked by members of that body. De-
pending on the outcome of these discussions, the conclusions of the draft report

151 Information about the Board is available at www.incb.org.
152 Arts. 9–15 of the 1961 Single Convention onNarcotic Drugs, as amended by the 1972 Protocol

Amending the Single Convention onNarcotic Drugs, 1961.
153 For a description, see OECD Environmental Performance Reviews, A Practical Introduction,

doc. OCDE/GD(97)35 and the forewords to the DAC Development Co-operation Reviews
(e.g. Comité d’aide au développement (CAD), ‘Examen en matière de coopération pour le
développement, Suisse, pré-impression des dossiers du CAD’, vol. 1, No. 4, OECD, 2000,
p. II-3.
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are amended before it is published. TheOECDhas defined the following as goals of
this process:

to help individual governments judge andmake progress by establishing

baseline conditions, trends, policy commitments, institutional arrangements

and routine capabilities for carrying out national evaluations; to promote a

continuous policy dialogue amongMember countries, through a peer review

process and by the transfer of information on policies, approaches and

experiences of reviewed countries; to stimulate greater accountability from

Member countries’ governments towards public opinion . . .154

Both the International Narcotics Control Board and OECD are able to produce
good quality review reports on a regular basis. The model of policy assessment
and review reports is interesting for three reasons: (i) it rests on independent fact-
finding by experts; (ii) it focuses not only on violations but also looks at achieve-
ments; and (iii) it combines objective fact-finding with a political process aimed
at a process of collective learning. Its weakness lies in the limited capacity to
‘sanction’ a State in cases of serious violations or continued refusal to undertake
improvements.

cc) Review conferences

Review conferences are an implementation mechanism that has gained momen-
tum in recent decades.155 Their traditional goal was to provide a chance for States
tomeet on a regular basis and to determinewhether there are any gaps that need to
be addressed by amendments to the particular treaty.156 Review conferences may,
however, also have the task ofmonitoring compliancewith and implementation of
a treaty.
For instance, the review conferences organized under Article VIII(3) of the 1968

Treaty on the Non-Proliferation of Nuclear Weapons (NPT),157 the first treaty to
use this approach,158 are undertaken in order, among other things, ‘to evaluate the
results of the period they are reviewing, including the implementation of under-
takings of the States Parties under the Treaty, and identify the areas in which, and
the means through which, further progress should be sought in the future’.159

154 Doc. OCDE/GD(97)35, above n. 153, p. 5.
155 Thefirst review conferences aimed atmonitoring implementationwere convened in the1980s.

See B.M. Carnahan, ‘Treaty Review Conferences’, 81 American Journal of International Law, 1987,
p. 226.

156 Arecentexample isArt.123(1) of theRomeStatute foranInternationalCriminalCourt,provid-
ing for a review conference seven years after the entry into force of the Statute thatwill examine
the need to include new treaty crimes.

157 This convention togetherwith the various other disarmament-related conventions cited in this
paragraph can be found at http://www.unog.ch/frames/disarm/distreat/warfare.htm.

158 Carnahan, above n. 155, p. 226.
159 Decision 1, para. 7, taken at the 1995 Review Conference, cited by R. Johnson, ‘Launching

an Effective Review Process of the Non-Proliferation Treaty in April 1997’, 13 Disarmament
Diplomacy, 1997, at http://www.acronym.org.uk/dd/dd13/13launch.htm.
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A similar approach is followed by Article XII of the Biological Weapons Conven-
tion,160 Article 13 of the Protocol on Prohibitions or Restrictions on the Use of
Mines, Booby-Traps andOther Devices (as amended on 3May 1996),161 and Article
12 of the 1997 Ottawa Convention.162 The 1980 Conventional Weapons Conven-
tion163 provides in Article 8(2) for review conferences both as an amendment and
as an implementation procedure.
Review conferences are usually organized on an ad hoc basis. The rules of pro-

cedure tend to follow those adopted in 1975 to review the NPT. The first step is
usually to obtain a resolution of the UN General Assembly authorizing the UN
Secretariat to provide administrative support.164 This is followed by arrangements
for the meeting of a preparatory committee165 to establish the dates for the con-
ference, the agenda, and the draft rules of procedure, to recommend a commit-
tee structure, and to nominate a president and other members of the conference
board.166Noguidance isprovided in regard todecisionmaking, althoughdecisions
on substantivematters areusually takenby consensus167 and incorporated inafinal
declaration.

dd) Inspection systems

A particularly effective method of monitoring treaty implementation is to carry
out on-site visits or inspections by a monitoring body. Such systems can be
found in four areas of international law:168 (i) arms control and disarmament;169

160 Convention on the Prohibition of the Development, Production and Stockpiling of Bacterio-
logical (Biological) and ToxinWeapons and on Their Destruction of 1972.

161 Protocol II to the 1980 Convention on Certain Conventional Weapons, as amended on 3 May
1996.

162 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-
PersonnelMines of 18 Sept. 1997 (Ottawa Convention).

163 Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons
WhichMay be Deemed to be Excessively Injurious or to Have Indiscriminate Effects of 10Oct.
1980.

164 E.g. on 22Dec. 1993, States Parties to the Convention on Certain Conventional Weapons sub-
mitted a letter to the Secretary-General, asking him to establish a group of experts to facilitate
preparation for a review conference, and to convene a review conference. See W. Hays Parks,
‘Memorandumof Law: Travaux Préparatoires and Legal Analysis of Blinding LaserWeapons Pro-
tocol’, Army Lawyer, June 1997, p. 33.

165 On the Preparatory Committee for the Non-Proliferation Treaty, see Johnson, above n. 159.
166 Carnahan, above n. 155, p. 228.
167 Ibid.; Johnson, above n. 159. See also J. H. Harrington, ‘Arms Control and Disarmament’, 35

International Lawyer, 2001, p. 581.
168 See thecontributions inAssociation for thePreventionofTorture,VisitsUnderPublic International

Law, Theory and Practice (Association for the Prevention of Torture, Geneva, 2000).
169 See in particular the 1993 Convention on the Prohibition of the Development, Production,

Stockpiling and use of Chemical Weapons and on their Destruction (Chemical Weapons Con-
vention), the 1996Comprehensive Nuclear Test-Ban Treaty, and the 1997Ottawa Convention,
above n. 162.



Supervising the 1951 Convention 649

(ii) environmental law;170 (iii) human rights law;171 and (iv) humanitarian law.172

Such visits and inspections allow for direct fact-finding to verify the compliance
of a State Party with its treaty obligations, and are particularly useful in situations
where actions are carried out in places that are not open to the public (for example,
prisons and other places of detention,military installations, nuclear power plants,
chemical factories, and so forth). As a result of the degree of intrusiveness of in-
spections systems, they are often based on the confidentiality of the process.173 As
UNHCR is already entitled to have access to refugee camps, detention centres, and
similar facilities,174 such a system would be less significant in the area of refugee
protection.

(c) Supervision based on a request for an advisory opinion

A third potential form of monitoring on behalf of an international organization
canbe found in theStatuteof the InternationalCourt of Justice and theUNCharter.
According toArticle65 of the Statute,175 theCourtmaygive an advisory opinion on
any legal question at the request ofwhatever bodymaybe authorizedbyor in accor-
dancewithArticle 96 of theUNCharter tomake such a request. On a regional level,
the Inter-American Court of Human Rights is competent to give advisory opin-
ions regarding the interpretation of the American Convention on Human Rights
or of other treaties concerning the protection of human rights in the American
States upon request by any member State of the Organization of American States
or by organs of that Organization.176 Additionally, ‘[t]he Court, at the request of a
member State of the Organization, may provide that State with opinions regard-
ing the compatibility of any of its domestic laws with the aforesaid international
instruments’.177 Asoutlined above, at theEuropeanUnion level, theCouncil, Com-
mission, or an EU member State will be able to ask the European Court of Justice
to issue an interpretative opinion on matters relating to asylum which have been
implemented into secondary legislation.178

170 E.g. Montreal Protocol on Substances that Deplete the Ozone Layer, 16 Sept. 1987, 1522
UNTS 3.

171 European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment, 26Nov. 1987, ETS 126.

172 Visits of prisoners of war and civilian detainees by International Committee of the Red Cross
(ICRC) during an international armed conflict on the basis of the Third and Fourth Geneva
Conventions of 1949 or of prisoners based on ICRC’s right to offer its services during non-
international armed conflicts and situations of internal violence.

173 Confidentiality is the basis of ICRC’s visiting activities. See also, Art. 11 of the European Con-
vention for the Prevention of Torture, above n. 171.

174 See above text at nn. 31–9.
175 Statute of the International Court of Justice, annexed to the UNCharter.
176 Art. 64(1) of the ACHR. 177 Art. 64(2) of the ACHR.
178 Treaty Establishing the European Community (consolidated version), Art. 68(3); see also, text

above at n. 89.
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4. Supervision initiated by individuals

The possibility for individuals to petition a judicial or quasi-judicial body at the
international level regarding alleged violations of their rights as guaranteed by an
international convention or treaty is often regarded as the most effective form of
supervision.
However, petitions to a judicial organ with the power to take binding decisions

exist at the regional level only,179 whereas quasi-judicial bodies are the rule on the
universal level. FiveUNhuman rights treaties180 and some regional instruments181

provide for the possibility of submitting individual complaints to a treaty body if
the country concernedhas recognized its competence to examine suchpetitions.182

The written procedure ends with the adoption of ‘views’ which are not legally
binding,183 but their judgment-like style as well as the establishment of follow-up
procedures by some of the treaty bodies184 to address situations of non-compliance
have contributed to the relatively high degree of compliance185 with these
‘views’.
The number of individual complaints to the UN treaty bodies is significant

but still limited.186 Nevertheless, the capacity of these bodies to deal with such

179 See Art. 25 of the ECHR and Art. 44 of the ACHR.
180 First Optional Protocol to ICCPR, Art. 22 of the CAT, Art. 14 of the CERD, Art. 77 of the Inter-

national Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families, UN doc. A/RES/45/158, and the Optional Protocol to CEDAW of 6 Oct. 1999,
UN doc. A/RES/54/4.

181 The Additional Protocol to the European Social Charter Providing for a System of Collective
Complaints of 9 Nov. 1995 allows certain NGOs to lodge complaints against a State Party to
the Protocol alleging unsatisfactory application of the Charter with the Committee of Inde-
pendent Experts. This Committee prepares and adopts a report that is submitted to the Com-
mittee of Ministers of the Council of Europe. In Africa, Art. 55 of the ACHPR permits individ-
uals, groups of individuals, and NGOs, as well as States Parties, to make communications to
the African Commission on Human and Peoples’ Rights, either on their own behalf or that of
someone else.

182 A draft optional protocol to the International Covenant on Economic, Social and Cultural
Rights has been elaborated. See in particular UN doc. E/CN.4/1997/105, 18 Dec. 1996 and
E/CN.4/2001/62, 21Dec. 2000.

183 Art. 5(4) of theOptional Protocol to the ICCPR, Art. 22(7) of the CAT, Art. 14(7)(b) of CERD, and
Art. 7(3) of the Optional Protocol to the CEDAWof 6Oct. 1999, UN doc. A/RES/54/4.

184 See in particular, ICCPR, ‘Measures Adopted at the Thirty-Ninth Session of theHumanRights
Committee to Monitor Compliance with its Views under Article 5’, UN. doc. A/45/40, vol. 2,
Annex XI, pp. 205–6.

185 See, e.g., M. Nowak, UN Covenant on Civil and Political Rights, CCPR Commentary (Engel,
Kehl/Strasbourg/Arlington, 1993), pp. 710–11. In more recent times, however, certain States
have criticized some treaty bodies for their views, including in cases regarding asylum seekers.

186 E.g., in 1999, the Human Rights Committee received fifty-nine new cases and adopted fifty-
six decisions. During the same year, the Committee Against Torture registered twenty-six
new cases and adopted thirty-nine decisions. See Plan of Action, above n. 135, Annexes II
and III.
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complaints has already reached its limits187 and procedures take too long.188 At the
regional level, the overload is especially dramatic in Europe.189

C. A newmechanism for third partymonitoring of the 1951
Convention and the 1967 Protocol

1. Goals

The search forways to strengthenmonitoringof the1951Convention and the1967
Protocol makes it necessary to clarify the goals to be achieved. Of course, the over-
all goal of newmonitoring mechanisms should be to strengthen the protection of
refugees, that is, to ensure that their basic rights as well as their physical safety
andsecurityarebetterguaranteed.190Thisoverarchinggoal requires thatUNHCR’s
present supervisory role under Article 35 of the 1951 Convention and Article II of
the 1967 Protocol, including its responsibility to supervise State practice on a day-
to-day basis, to comment on legislation, or to advise courts, not be undermined by
new mechanisms. In this regard, it is of paramount importance institutionally to
separate the role of providing international protection and the process of supervis-
ing States Parties on the basis of Article 35 of the 1951 Convention and Article II of
the1967Protocol fromthehighly visible task of thirdpartymonitoringof State be-
haviour from a universal perspective. UNHCR’s work of day-to-day protection and
supervision or even its presence in a particular country might be endangered if it
had to play too active a role in newmonitoring mechanisms. Instead, these mech-
anisms should be the responsibility of the States Parties to the Convention. At the
same time, it is of paramount importance that suchmonitoring does not endanger
UNHCR’s supervisory role under Article 35 of the 1951 Convention and Article II
of the 1967 Protocol.
The goal of strengthening the protection of refugees through bettermonitoring

can be achieved if suchmechanisms are framed in a way that allows:

1. monitoring of violations of applicable international instruments on the
rights of refugees with a view to taking the necessary steps to convince or
pressure the States concerned to honour their obligations;

187 See Plan of Action, above n. 135, paras. 13–15.
188 See, e.g., Crawford, aboven.132, p.6, remarking that ‘[a]rguably, the reason theHumanRights

Committee isnot itself inbreachof the spirit of article14of its ownCovenant through thedelay
in dealing with communications is, precisely, its non-judicial character’.

189 The European Court of Human Rights in, e.g., 2000 received 10,486 new applications
and delivered 695 judgments (statistical information available at http://www.echr.coe.int/
BilingualDocuments/infodoc.stats[2001].bil.htm).

190 On the notion of protection, see above, section II.B.1 ‘UNHCR’s protection role’.
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2. harmonization of the interpretation of the 1951Convention and its 1967
Protocol with a view to achieving amore uniform eligibility practice; and

3. the experience of States Parties within the framework of a policy as-
sessment to enable identification of obstacles to proper implementation,
appropriate solutions for current problems, and best practices.

In order to achieve these goals, newmonitoringmechanisms shouldmeet several
requirements:

1. Independence and expertise. It is important that monitoring is based on fact-
finding by independent experts or organs. Both independence and exper-
tise are necessary to make monitoring credible and reduce the danger of
politicization.

2. Objectivity and transparency. The criteria applied to assess the behaviour of
a State, in particular whether it has violated its legal obligations, must be
objective and transparent, that is, based on recognized norms and stan-
dards.

3. Inclusiveness. It is important that monitoring mechanisms include all the
actors concerned. This has two implications. First, such mechanisms
shouldnot singleout someStatesor regions; rather, they should lookat all
thoseaffectedbyaparticularproblem.Secondly, suchmechanismsshould
establish a process that allows not only States but also NGOs, civil society,
and refugees to voice their concerns.

4. Operationality. Monitoringmechanismsmust be set up and resourced in a
way that allows them to become operational and work properly. Mecha-
nisms that cannot fulfil their tasksmust be avoided.

5. Complementarity. Appropriatemechanismsmust complement supervision
byUNHCRbasedonArticle35of the1951ConventionandArticle II of the
1967Protocol andavoidanyweakeningof the ‘preeminenceandauthority
of the voice of the High-Commissioner’.191

2. Assessment of models

Looking at different possible models for an improved monitoring in the area of
refugee law, it is possible, on the basis of the goals and criteria defined above,192

tomake the following assessment.

(a) Dispute settlement by the International Court of Justice

Dispute settlement by the International Court of Justice193 would fit the require-
ments of independence, objectivity and transparency and would be operational. It

191 Cambridge Expert Roundtable, Summary Conclusions, above n. 44, para. 1.
192 See immediately above, section III.C.1 ‘Goals’.
193 See above, section III.B.2.a ‘Dispute settlement by the International Court of Justice’.
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does not, however, offer real potential for strengtheningmonitoring in the area of
international refugee law. The existing possibility of referring disputes relating to
the interpretation and application of the 1951Convention and/or 1967 Protocol to
the International Court of Justice194 has never beenused, and it is unlikely that this
will change in the near future.
This possibility would only become more relevant if in the future States Par-

ties to the 1951 Convention and/or 1967 Protocol with divergent views decided
to refer questions of interpretation to the International Court of Justice in a non-
confrontational manner, that is, in a way where both sides to a dispute submit-
ted their case to the Court for the sake of clarifying an important question and not
of prevailing over an adversary. In this context, Article 35 of the 1951 Convention
seems to imply a possibility for UNHCR to

ask a Contracting State to intervene with another Contracting State, whose

application of the Convention is not agreeable to theHigh Commissioner,

and in case of the intervention being unsuccessful, ask the State concerned to

bring thematter before the International Court of Justice according to

Article 38.195

Whether this will become possible in the near future remains to be seen. In any
case, suchproceedingswouldremainexceptionalandcouldnot serveasa substitute
for regularmonitoring.

(b) Inter-State complaints

To create, within the framework of the 1951 Convention and the 1967 Protocol,
a new mechanism for inter-State complaints to a treaty body cannot be recom-
mended, although itwouldmeet the requirementsmentioned above. Such amech-
anism would obviously remain as unused as the existing inter-State complaints
provided by several existing human rights treaties.196

(c) State reports

There are certain arguments in favour of developing the reporting duties under
Article 35 of the 1951 Convention and Article II of the 1967 Protocol into some-
thing closer to those under theUNhuman rights instruments.197 It is, for example,

194 Art. 38 of the 1951 Convention and Art. IV of the 1967 Protocol. See also, Art. VIII of the 1969
OAURefugee Convention.

195 Grahl-Madsen, above n. 7, p. 253.
196 See above, section III.B.2.b ‘Inter-State complaints to treaty bodies’.
197 On the reporting duties under the human rights instruments, see above, section III.B.3.a.aa,

‘State reporting under the UN human rights instruments’. The creation of a reporting system
that tries to avoid some of the problems of the existing mechanisms is advocated in ‘Oversee-
ing the Refugee Convention, Working Paper No. 1: “Reporting”’, by A. Pyati, which formed
part of a collaboration entitled ‘Overseeing theRefugeeConvention’ between the International
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obvious that the implementation of international refugee law would be consid-
erably strengthened if the objectives of reporting identified above198 could be
achieved in this area too. Furthermore, such a step would ensure that State re-
ports are examined by an independent body, whereas reports today go to UNHCR
which is not even nominally independent but governed by the fifty-six govern-
ments forming the Executive Committee and forced to be sensitive to the main
donor countries.199 Finally, unlike today where reports to UNHCR remain confi-
dential, setting up a formalized mechanism of reporting to an independent body
would make the reports public,200 thus opening up possibilities for putting more
pressure on governments not fulfilling their duties properly. As outlined above,201

however, reporting systems in the area of human rights law are faced with serious
problems (the burdenonStates resulting in overdue reports,202 the impossibility of
dealingwith all reports in time, the tendency of some reports to describe the situa-
tion inappropriately, and so forth). It must be expected that these problemswould
also affect State reporting in the area of refugee law. To export current reporting
mechanisms to new areas of law is not advisable as long as these problems persist.

(d) Information collected by the organization

UNHCR already collects information on the application of the 1951 Convention
and 1967 Protocol and other relevant treaty law in its annual protection reports.
These reports serve exclusively internal purposes, however, and are notmade pub-
lic.Topublish these reportsandtodiscuss themwithinanappropriate institutional
frameworkwould, of course, be a possibleway to strengthenUNHCR’s supervisory
role under Article 35 of the 1951 Convention, but there are strong reasons speak-
ing against that proposal. Especially in situations of tension between UNHCR and
the State concerned, the latter’s authorities are unlikely to accept the report as in-
dependent, objective, and unbiased, andmay well argue that UNHCR as a party to
the dispute is biased. For its part, UNHCRmight be tempted to tone down its crit-
icism in order not to endanger the effectiveness of its protection activities or even
presence in a particular country. As outlined above,203 it is preferable to separate
protection andmonitoring clearly on the operational level.

Council of Voluntary Agencies and the Program in Refugee and Asylum Law at the University
ofMichigan, USA, Dec. 2001, paras. 23–52.

198 See above, section III.B.3.a.aa, ‘State reporting under the UNhuman rights instruments’.
199 See S. Takahashi, ‘Effective Monitoring of the Refugee Convention’, paper presented at ‘The

Refugee Convention 50Years On: Critical Perspectives, Future Prospect’, Second International
Studies Association Conference, Feb. 2001 (manuscript on file with author), pp. 3–4.

200 Ibid.,p.5.The importanceofpublicityof reports is also stressedbyMacMillanandOlson, above
n. 84, pp. 39–40.

201 See above, section III.B.3.a.cc, ‘Assessment’.
202 In this context, it is also appropriate to recall UNHCR’s not very encouraging experienceswith

the questionnaire sent out in the early 1990s (above, section II.B.2, ‘Information requests by
UNHCR’).

203 See above, section III.A.3, ‘The need for third partymonitoring’.
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In contrast, both the models of special rapporteurs204 and policy reviews by the
organization205 offermany advantages. Theywill serve as sources of inspiration for
the proposals made below.206

(e) Advisory opinions

Under certain circumstances, UNHCR could request an advisory opinion from the
International Court of Justice regarding a question of interpretation of the 1951
Convention and the 1967 Protocol.207 This would be an efficient way of settling
disputes that, as a result of divergent interpretations of key notions of these instru-
ments, affect large numbers of refugees and asylumseekers.208 This possibility has,
however, never been used.
States are apparently reluctant to resort to advisory opinions. In 1992, the Sub-

Committee of the Whole on International Protection discussed this issue. Accord-
ing to the report on these discussions, ‘one delegation felt that resort to the ICJ
might be unacceptable to Governments as compromising their sovereignty, and
was joined by two other delegations in urging caution before further developing
this point. Another noted that the United Nations could ask for an advisory opin-
ion,but that thiswasnotaway to resolveStates’differences.’209Therewasnoappar-
ent support for the idea of approaching the ICJwith requests for advisory opinions,
and no consensuswas reached on this point.210 Even if this attitudewere to change
in the future, requests for advisory opinions would be exceptional, and they could
not replace but only complement othermechanisms.

(f) Individual complaints

In the context of the 1951 Convention and 1967 Protocol, the introduction of an
individual complaints procedure to a newly created treaty body would be in con-
formity with the criteria of independence, expertise, objectivity, and transparency.
Itwould, however, be affected by two fundamentalweaknesses.211 First, individual

204 See above, section III.B.3.b.aa, ‘Fact-findingby special rapporteurs or independent fact-finding
commissions’.

205 See above, section III.B.3.b.bb, ‘Policy review’.
206 See below, section III.C.3, ‘Proposal’, and section III.D, ‘Monitoring beyond the 1951 Conven-

tion and the 1967 Protocol’.
207 According to Art. 96 of the UN Charter, the General Assembly or the Security Council may re-

quest an advisory opinion on any legal matter, and other organs of the United Nations, which
may at any time be so authorized by theGeneral Assembly,may also request advisory opinions
of the ICJ on legal questions arising within the scope of their activities.

208 E.g. the question as towhetherArt.1A(2) of the 1951Convention regards as refugees victims of
non-State agents of persecution in situations where the State is unable to provide protection.

209 Executive Committee of the High Commissioner’s Programme, Sub-Committee of the Whole
on InternationalProtection, ‘Reportof the25 JuneMeetingof theSub-Committeeof theWhole
on International Protection’, UN doc. EC/SCP/76, 13Oct. 1992, para. 12.

210 Ibid., para. 19.
211 On the weaknesses of an individual complaints system and a proposal that aims to avoid

such weaknesses, see ‘Working Paper No. 2: “Complaints”’, by V. Bedford, which formed
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complaints procedures would not be inclusive but selective. Since the treaty body
would not have compulsory jurisdiction, its competence would only extend to
those States Parties that have ratified the optional protocol necessary for introduc-
ing such a system. Ratification would not be universal. States following more re-
strictive lines of interpretation than the majority of States Parties and thus more
likely to ‘lose’ cases would probably be especially hesitant about accepting such
supervision. Secondly, if many States, including those with many asylum seekers,
ratified such a protocol, the system would probably not function properly as the
treaty body would immediately be confronted with a workload of up to tens of
thousands of cases with which it could not cope. Rejected asylum seekers, espe-
cially in Europe and North America, would not only know about this possibility
but also be encouraged to petition the treaty body in order to avoid immediate
deportation. In addition, there is a certain danger that the mere existence of in-
dividual applications will weaken UNHCR’s existing possibility to take up pro-
tection issues affecting any asylum seeker or refugee with a government at any
time.
This does not mean that judicial or quasi-judicial monitoring of the application

of the 1951 Convention and 1967 Protocol is not needed. Judicial supervision has
been an issue in Europe for some time.212 The European Court of Justice will exer-
cise, to a certain extent, such supervision in the near future at the EuropeanUnion
level.213 This court may provide a potential model for addressing the problem of
highnumbersof individual complaints. Individualsdonothaveaccess to theCourt,
but, inaddition to theEUCommissionandtheEUmemberStates,214 everynational
court has the possibility, even the duty, to request a preliminary ruling from the
Court on the interpretation of provisions of EU law.215 This allows theworkload to
be keptwithin limits,while at the same time ensuring that the applicable law is ap-
plied in a harmonized way. It might, however, be premature to propose setting up
a judicial body on the universal level that has the power to make preliminary rul-
ings on the interpretation of international refugee law upon request by domestic
authorities or courts, or by UNHCR. Such an option would nevertheless meet all
the goals and criteria outlined above andwould therefore deserve thoroughdiscus-
sion at least in a long-term perspective.

part of the collaboration ‘Overseeing the Refugee Convention’, above n. 197, paras. 17–22
and 34–55.

212 See, e.g., the Proposal for an Additional Protocol to the European Convention on Human
Rights, presented to a seminar of the European Council on Refugees and Exiles (ECRE) on asy-
lum in Europe in April 1992 and reprinted in Goodwin-Gill, above n. 24, pp. 527–33, which,
had it ever been adopted by the Council of Europemember States, would have been applied by
the European Court of Human Rights.

213 Above n. 89.
214 Arts. 226 and 227 of the Treaty Establishing the European Community (consolidated

version).
215 Ibid., Art. 234.
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3. Proposal

It is proposed to improvemonitoring of the 1951Convention and 1967Protocol by
adopting and implementing the followingmodelwhich is inspiredbymechanisms
using fact-finding by independent experts and policy reviews bymember States of
an organization.216

1. A Sub-Committee on Review andMonitoring comprising thosemembers
of the Executive Committee that are States Parties to the 1951 Conven-
tion or the1967Protocol should be set up as a permanent Sub-Committee
within the framework of the Executive Committee.217

2. The Sub-Committee on Review andMonitoring would be responsible for
carrying out Refugee Protection Reviews looking at specific situations of
refugee flows or particular countries with a view to:
� monitoring the implementation of the 1951 Convention and the 1967
Protocol;

� identifying obstacles to full implementation of these instruments; and
� drawing lessons from actual experience in order to overcome obstacles
and achievemore effective implementation of these instruments.

Situations or countries to be reviewed would be identified on the basis
of transparent and objective criteria, taking into account, among other
things, an equitable geographical distribution, the existence of particu-
lar problems or obstacles to full implementation, the number of refugees
andasylumseekers involved (absolutenumbersornumbersonaper capita
basis), or the degree of involvement of the international community. The
review systemwould have the following elements:
� UNHCRwould identify the situation to be reviewed and appoint a team
of reviewers selected from a pool of independent experts nominated by
each of the States Parties to the 1951 Convention and 1967 Protocol.218

The Sub-Committee could initiate a review on its own.
� The governments of the countries affected by a particular refugee situa-
tion to be reviewedwould prepare amemorandumexplaining themain
features of their policy and setting out themain problems encountered,

216 For a critical discussion of this proposal, see ‘Overseeing the Refugee Convention, Working
Paper No. 4: “Investigative Capacity”’, by B. Miltner, which formed part of the collaboration
‘Overseeing the Refugee Convention’, above, n. 197, paras. 26–8 and 37–51; and ‘Overseeing
the Refugee Convention, Working Paper No. 7: “Coordination with UNHCR and States”’, by
T. Glover and S. Russell, same series, paras. 41–6.

217 An alternative would be to reconstitute the former Sub-Committee on Protection. Such a pro-
posalwasmadeduring theMinisterialMeetingof States Parties on12–13Dec.2001 (see below,
section III.E, ‘A “light” version of the newmechanism . . .’).

218 Each State Party would have the possibility of nominating one independent expert. Alterna-
tively, these experts could be elected by ameeting of States Parties for a period of five years, but
this might need an amendment to the 1951 Convention and 1967 Protocol.
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the obstacles preventing full implementation of the 1951 Convention
and 1967 Protocol, and the successes achieved.

� The governments concerned would invite the review team to study the
situationon thegroundand tohold talkswithgovernmental bodies and
agencies, members of parliament, representatives of civil society, and
NGOs, and refugees in order to get first-hand information.

� The team would prepare its report and submit it to UNHCR which
would transmit it, if appropriate, to the Sub-Committee on Review and
Monitoring.

� The report would be discussed during a public meeting of the Sub-
Committee on Review and Monitoring in the presence of representa-
tives of the countries concerned; NGOs would be able to participate in
these discussions. The Sub-Committee would be able to adopt observa-
tions.

� The report of the review teamtogetherwith the Sub-Committee’s obser-
vations, as the casemay be, would be transmitted to the States Parties as
a document with unrestricted distribution.

3. In addition, the Sub-Committee on Review and Monitoring would have
to start a discussion, in close consultation with all States Parties to the
1951 Convention and 1967 Protocol, about the desirability and feasibil-
ity of setting up, in the long-term perspective and within the framework
of a new protocol to the 1951 Convention, a judicial body entrusted with
the task of making preliminary rulings on the interpretation of interna-
tional refugee law upon request by domestic authorities or courts, or by
UNHCR.

This proposalmeets all the goals and criteriamentioned above219 that are neces-
sary for an appropriate and functioning system of supervision. Refugee Protection
ReviewReportswould allow themonitoring of violations,would contribute signif-
icantly to a harmonized interpretation of relevant norms, and would help to iden-
tify obstacles to full implementationaswell asmeasures toovercome themandbest
practices. The Refugee Protection ReviewMechanism would allow for a process of
collective learning as it combines independent fact-finding and expertise with ele-
ments of peer review (discussion of reports by other States Parties). The 1951 Con-
vention and 1967 Protocol provide objective and transparent standards to be used
when assessing the behaviour and activities of States Parties. Inclusiveness would
be guaranteed, as all concerned (governments, UNHCR, NGOs, refugees) would
play a certain role in the process. Experience in other areas shows that policy review
mechanisms work well in practice.220 Finally, the proposed system complements
supervision by UNHCR under Article 35 of the 1951 Convention and Article II of

219 See above, section III.C.1, ‘Goals’.
220 See above, section III.B.3.b.bb, ‘Policy review’.
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the 1967 Protocol and does not endanger UNHCR’s authority because the review
process in a particular case is triggered byUNHCR itself. In addition, the organiza-
tion could decide whether or not to submit the findings of the review team to the
Sub-Committee or to keep them confidential because the State concerned is ready
to change its policy and bring it into line with the requirements of the 1951 Con-
vention and 1967 Protocol.
The legal basis for these proposals can be found in Article 35(1) of the 1951 Con-

ventionandArticle II of the1967Protocol.TheseprovisionsobligeStatesParties ‘to
co-operate with the Office of the United Nations High Commissioner for Refugees
. . . in the exercise of its functions, and . . . in particular [to] facilitate its duty of
supervising the application of the provisions’ of the Convention and Protocol.221

Since the Executive Committee is based on paragraph 4 of theUNHCR Statute and
thus is part of the institutional framework created by the Statute, no amendments
to the 1951 Convention and 1967 Protocol are needed. A resolution by ECOSOC
granting the Executive Committee the power to institute the new model is suf-
ficient. One might argue that even this is not needed, but such a step would be
in line with other precedents setting up monitoring mechanisms.222 In any case,
such an approach would provide the new supervisory mechanism with enhanced
legitimacy.

D. Monitoring beyond the 1951 Convention and the 1967 Protocol

Many of the current problems regarding international refugee protection
as defined by UNHCR’s Statute go beyond the provisions of the 1951 Convention
and 1967 Protocol and also affect non-States Parties to these instruments. These
problems may also endanger the present international refugee protection system.
Therefore, it would be appropriate to create a mechanism that would also permit
examinationofwhetherornot States, including those that arenotparty to the1951
Convention and/or 1967 Protocol, are respecting their obligations under interna-
tional customary lawand instruments other than the1951Convention that areper-
tinent to the protection of refugees and asylum seekers. Experience in the area of
human rights law shows that thematic rapporteurs are well suited to looking into
specific problem areas outside treaty mechanisms. They could play an important
role in the area of international protection of refugees too.
Themechanismof thematic rapporteurs could behandled by the StandingCom-

mittee, the Executive Committee’s subsidiary organ that meets several times dur-
ing the year and comprises among its members States that are not party to the
1951 Convention and 1967 Protocol. This committee was established in 1995 to
replace two sub-committees on international protection andonadministrative and

221 For an explanation of these provisions, see above, section II.A.1, ‘Cooperation duties’.
222 See the examples of ECOSOCResolutions 1235 and 1503, in the text above following n. 140.
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financialmatters.The sessionof theStandingCommittee that takesplace each June
is usually dedicated to international protection issues and would lend itself to the
discussion of reports by special rapporteurs.
The followingmodel is proposed here:

1. UNHCRshouldappoint,whereappropriateandnecessary, special rappor-
teurs with thematic mandates to look at issues of special concern (for ex-
ample,onwomenandchild refugeesandasylumseekers;physical security
of refugees; andaccess to asylumprocedures). Themandates shouldbede-
termined in away that avoids overlapwith the topics of ProtectionReview
Reports aswell aswith the thematicmandates of Special Rapporteurs and
Working Groups of the UN Human Rights Commission to a maximum
extent.

2. The reports by special rapporteurs would be transmitted by UNHCR to
the Standing Committee,223 if appropriate, and would be discussed there
in the presence of representatives of countries concerned;NGOswould be
able to participate in these discussions. The reports, together with obser-
vationsby the StandingCommittee,wouldbedisseminated asdocuments
with unrestricted circulation.

3. The Executive Committee would be able to reflect the outcome of discus-
sions in its own conclusions on protection.

Nothing hinders UNHCR from commissioning studies on issues relating to its
competence and having them discussed at an appropriate level.

E. A ‘light’ version of the newmechanism as a first step?

The proposals just made are rather ambitious. They not only require
strong political will on the part of States to carry out the proposed reviews prop-
erly but also put new burdens on the Executive Committee which presently has
only limited capacities. In addition, there is a certain danger of anunhealthypoliti-
cization of the monitoring process that could negatively affect the position of UN-
HCR which cannot be entirely excluded. The Declaration of the Ministerial Meet-
ing of States Parties to the 1951 Convention and/or its 1967Additional Protocol of
12–13 December 2001 urged ‘all States to consider ways that may be required to
strengthen the implementation of the 1951 Convention and/or 1967 Protocol’.224

At the same time, participants made it clear that it was premature to consider pro-
posals like those made in this study. Instead, many States Parties present wished

223 Or to a revived Sub-Committee on Protection, see below, section III.E, ‘A “light” version of the
newmechanism . . .’.

224 Declaration of States Parties to the 1951 Convention and/or its 1967 Protocol Relating to the
Status of Refugees, HCR/MMSP/2001/09, 13Dec. 2001, operative para. 9. For text see Part 1.3
of this book.
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to ‘reconstitute a reformed Sub-Committee on International Protection [which]
would provide a forum to bring together the parties most interested in protection
issues to address them in a systematic, detailed and yet dynamic way’225 and to in-
corporate this proposal formally into the Agenda for Protection.226

Under these circumstances, it might be advisable to start with a less complex
version of monitoring and review in order to gain the necessary experience. Such
a ‘light’ version would contain the following elements: the High Commissioner
could at any time ask an independent expert or a group of experts to prepare a re-
port on matters relating to the implementation of the 1951 Convention and 1967
Protocol or other instruments relevant to the protection of refugees.Where appro-
priate, the High Commissioner could then submit the report for discussion to the
reformed Sub-Committee on International Protection which would have the pos-
sibility of examining the report. Its discussion could be reflected in the Executive
Committee’s conclusions. The advantage of thismodel lies in the fact that it can be
easily introduced and used in a very flexible way.

IV. Conclusions and recommendations

The first main section of this study examined UNHCR’s supervisory re-
sponsibility and the corresponding State obligations under its Statute in conjunc-
tionwithArticle 35 of the 1951Convention andArticle II of the 1967Protocol. The
main conclusions of this first part can be summarized as follows.
First,Article35of the1951ConventionandArticle IIof the1967Protocol impose

a treaty obligation on States Parties to respectUNHCR’s supervisory power andnot
to hinderUNHCR in carrying out this task, and also to cooperate activelywithUN-
HCR in this regard in order to achieve optimal implementation and the harmo-
nizedapplicationof theConventionandProtocol. Similardutieshave alsobeen rec-
ognized inArticle VIII of the1969OAURefugeeConvention andRecommendation
II(e) of the1984CartagenaDeclaration onRefugees. Taking into accountUNHCR’s
Statute and the organization’s character as a subsidiary organ of the UN General
Assembly, a certain duty to cooperate, binding also upon non-States Parties, can be
derived fromArticle 56 of theUNCharter. These duties have a highly dynamic and
evolutionary character.
Secondly,Article35of the1951ConventionandArticle II of the1967Protocol to-

day have three main functions. They are the legal basis for the obligation of States
to acceptUNHCR’s protectionwork regarding refugees and to respond to informa-
tion requests by UNHCR, and they support the authoritative character of certain
UNHCR statements.

225 MinisterialMeeting of States Parties to the 1951Convention and/or its 1967 Protocol Relating
to the Status of Refugees, Chairperson’s report on Roundtable 1, ‘1951 Convention and 1967
Protocol Framework: Strengthening Implementation’, 13Dec. 2001, p. 2.

226 Ibid., p. 3.
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Thirdly, current practice regardingArticle35of the1951Convention andArticle
II of the 1967 Protocol which has broadly met with the acquiescence of States can
be described as follows:

1. UNHCR is entitled tomonitor, report on, and follow up its interventions
with governments regarding the situation of refugees (for example, ad-
mission, reception, and treatment of asylum seekers and refugees). Mak-
ing representations to governments and other relevant actors on protec-
tion concerns is inherent in UNHCR’s supervisory function.

2. UNHCR is entitled to cooperate with States in designing operational re-
sponses to specific problems and situations that are sensitive to andmeet
protection needs, including those of the most vulnerable among asylum
seekers and refugees.

3. In general, UNHCR is granted, at aminimum, an advisory and/or consul-
tative role innational asylumor refugee status determinationprocedures.
For instance,UNHCRisnotifiedofasylumapplications, is informedof the
course of the procedures, and has guaranteed access to files and decisions
that may be taken up with the authorities, as appropriate. UNHCR is en-
titled to intervene and submit its observations on any case at any stage of
the procedure.

4. UNHCR is also entitled to intervene and make submissions to quasi-
judicial institutions or courts in the form of amicus curiae briefs, state-
ments, or letters.

5. UNHCR is granted access to asylum applicants and refugees and vice
versa, either by law or administrative practice.

6. To ensure conformity with international refugee law and standards, UN-
HCR is entitled to advise governments andparliaments on legislation and
administrative decrees affecting asylum seekers and refugees during all
stages of the process. UNHCR is therefore generally expected to provide
comments on and technical input into draft refugee legislation and re-
lated administrative decrees.

7. UNHCR also plays an important role in strengthening the capacity of rel-
evant authorities, judges, lawyers, and NGOs, for instance, through pro-
motional and training activities.

8. UNHCR’s advocacy role, including the issuance of public statements, is
well acknowledged as an essential tool of international protection and in
particular of its supervisory responsibility.

9. UNHCR is entitled to receive data and information concerning asylum
seekers and refugees.

The second main section of the study was devoted to a discussion of the need
to improve monitoring of the implementation of the 1951 Convention and 1967
Protocol and an analysis of existing monitoring mechanisms outside the field of
refugee law. This can be summarized in three key points.
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First, since the degree of implementation of the 1951 Convention and other rel-
evant instruments for the protection of refugees remains unsatisfactory, strength-
ening the monitoring of the implementation of these instruments is in the inter-
est of all actors in the field of refugee protection. Non-implementation violates the
legitimate interests of refugees as well as their rights and guarantees provided for
under international law. It also violates the rights of the other States Parties to the
Convention andother relevant instruments and is detrimental to their interests be-
causedisregard for international refugee lawmight create secondarymovements of
refugees.Non-implementation is a seriousobstacle forUNHCR in fulfilling itsman-
date properly and reduces its capacity to assist States in dealing with refugee sit-
uations. Finally, non-implementation affects the whole international community
because it seriouslyundermines thepresent systemof international refugeeprotec-
tion, a regimewhich has been able adequately and flexibly to address and solve not
all butmany refugee protection problems in the past.
Secondly, existing supervisory mechanisms include supervision initiated by

other States (dispute settlementby the ICJ and inter-State complaints to treaty bod-
ies), supervision by or on behalf of the organization (State reports, policy reviews,
review conferences, advisory opinions by the ICJ), and supervision initiated by in-
dividuals (individual complaints to a judicial or quasi-judicial organ). Many of the
existing models have not found enough support from States in the area of refugee
law. In particular, serious reasons speak against transferring mechanisms of State
reporting andprocedures regarding individual applications from the field of inter-
national human rights law to international refugee law and protection. The most
promisingmechanismsarepolicy review reports and theuseof special rapporteurs,
but they need to be adapted to the specific needs and circumstances prevailing in
this field.
Thirdly, a strengthened supervisory mechanism for the 1951 Convention and

1967 Protocol should monitor violations of applicable international instruments
on the rights of refugees, harmonize the interpretationof the1951Convention and
its 1967 Protocol, and induce a learning process that allows States and UNHCR to
identify obstacles to full implementation, best practices, and appropriate solutions
for currentproblems. Sucha systemshouldbe independent andbasedonexpertise,
itmust guarantee objectivity and transparency, and itmust be inclusive and opera-
tional. It is also important to ensure that UNHCR’s present supervisory role under
Article 35 of the 1951 Convention and Article II of the 1967 Protocol, including
its responsibility to supervise State practice on a day-to-day basis, to comment on
legislation, or to advise courts, is not undermined by newmechanisms. Thismakes
it necessary to separate new mechanisms from UNHCR institutionally but, at the
same time, to grant UNHCR the possibility of deciding for itself the time and
extent of such reviews.
On the basis of these conclusions, it is recommended to improvemonitoring of the

1951 Convention and 1967 Protocol by adopting and implementing the following
model:
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1. A Sub-Committee onReview andMonitoring comprising those Executive
Committee members that are States Parties to the 1951 Convention and
1967Protocol shouldbe set up as a permanent Sub-Committeewithin the
framework of the Executive Committee.227

2. The Sub-Committee on Review andMonitoring would be responsible for
carrying out Refugee Protection Reviews looking at specific situations of
refugee flows or particular countries with a view to:
� monitoring the implementation of the 1951 Convention and the 1967
Protocol;

� identifying obstacles to full implementation of these instruments; and
� drawing lessons from actual experience in order to overcome obstacles
and achievemore effective implementation of these instruments.

Situations or countries to be reviewed would be identified on the basis of
transparent and objective criteria, taking into account, among othermat-
ters, an equitable geographical distribution, the existence of particular
problemsor obstacles to full implementation, thenumber of refugees and
asylumseekers involved (absolute numbers or numbers on aper capita ba-
sis), or the degree of involvement of the international community. The re-
view systemwould have the following elements:
� UNHCRwould identify the situation to be reviewed and appoint a team
of reviewers selected from a pool of independent experts nominated by
eachof the States Parties to the1951Conventionand1967Protocol. The
Sub-Committee could initiate a review on its own.

� The governments of the countries affected by a particular refugee situa-
tion to be reviewedwould prepare amemorandumexplaining themain
features of their policy and setting out themain problems encountered,
the obstacles preventing full implementation of the 1951 Convention
and 1967 Protocol, and the successes achieved.

� The governments concerned would invite the review team to study the
situationon thegroundand tohold talkswithgovernmental bodies and
agencies, members of parliament, representatives of civil society and
NGOs, and refugees in order to get first-hand information.

� The team would prepare its report and submit it to UNHCR which
would transmit it, where appropriate, to the Sub-Committee onReview
andMonitoring.

� The report would be discussed during a public meeting of the Sub-
Committee on Review and Monitoring in the presence of representa-
tives of the countries concerned; NGOs would be able to participate in

227 An alternative would be to reconstitute the former Sub-Committee on Protection. Such a pro-
posal wasmade during theMinisterialMeeting of States Parties on 12–13Dec. 2001 (see above
n. 224).
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these discussions. The Sub-Committee would be able to adopt observa-
tions.

� The report of the review teamtogetherwith the Sub-Committee’s obser-
vations, as the casemay be, would be transmitted to the States Parties as
a public document.

3. In addition, the Sub-Committee on Review and Monitoring would have
to start a discussion, in close consultation with all States Parties to the
1951 Convention and 1967 Protocol about the desirability and feasibil-
ity of setting up, in the long-term perspective and within the framework
of a new protocol to the 1951 Convention, a judicial body entrusted with
the task of making preliminary rulings on the interpretation of interna-
tional refugee law upon request by domestic authorities or courts, or by
UNHCR.

Many of the current problems regarding international refugee protection as
defined by UNHCR’s Statute go beyond the provisions of the 1951 Convention
and 1967 Protocol, and also affect non-States Parties to these instruments. These
problems may also endanger the present international refugee protection system.
Therefore, it would be appropriate to create a mechanism that would also permit
examination of whether or not States, including those that are not party to the
1951 Convention and 1967 Protocol, are respecting their obligations under inter-
national customary law and instruments other than the 1951 Convention that are
pertinent to the protection of refugees and asylum seekers. The followingmodel is
proposed:

1. UNHCRshouldappoint,whereappropriateandnecessary, special rappor-
teurs with thematic mandates to look at issues of special concern (for ex-
ample,onwomenandchild refugeesandasylumseekers;physical security
of refugees, access to asylum procedures). The mandates should be deter-
mined in away that avoids or at least limits overlapwith the topics of Pro-
tection Review Reports as well as with thematic mandates of Special Rap-
porteurs andWorking Groups of the UNHuman Rights Commission.

2. The reports by the special rapporteurs should be transmitted by UNHCR
to the Executive Committee’s StandingCommittee,228 if appropriate, and
discussed there in the presence of representatives of the countries con-
cerned; NGOs would be able to participate in these discussions. The re-
ports, together with the observations of the Standing Committee, would
be disseminated as documents with unrestricted circulation.

3. TheExecutiveCommitteewouldhave thepossibility of reflecting the out-
come of discussions in its own conclusions on protection.

228 Or to a revived Sub-Committee on Protection, see above, section III.E, ‘A “light” version of the
newmechanism as a first step?’.



666 Supervisory responsibility (Article 35)

As the proposed model is rather ambitious, it might be advisable to start with a
less complex version of monitoring and review in order to gain the necessary ex-
perience. Such a ‘light’ version would contain the following elements: the High
Commissioner could at any time ask an independent expert or a group of experts
to prepare a report onmatters relating to the implementation of the 1951Conven-
tion and 1967 Protocol or other instruments relevant to the protection of refugees.
Where appropriate, theHigh Commissioner would then submit the report for dis-
cussion to the Executive Committee which would have the possibility of reflecting
the report and the discussion in its conclusions.



10.2 Summary Conclusions: supervisory responsibility

Expert roundtable organized by the United Nations High
Commissioner for Refugees and the Lauterpacht Research
Centre for International Law, University of Cambridge,
UK, 9–10 July 2001

The second day of the Cambridge Expert Roundtable addressed the ques-
tion of supervising implementation of the 1951 Convention Relating to the Status
of Refugees. This was based on a background paper by Professor Walter Kälin of
the University of Berne entitled ‘Supervising the 1951Convention on the Status of
Refugees: Article 35 and Beyond’. Participants comprised thirty-five experts from
some fifteen countries, drawn from governments, non-governmental organiza-
tions (NGOs), academia, the judiciary, and the legal profession.Theywereprovided
with a number of written comments on the paper,1 as well as the report and the
conclusions and recommendations of the Global Consultations Regional Meeting
held in San José, Costa Rica, on 7–8 June 2001. The latter compared UNHCR’s su-
pervisory role with that of the Inter-American human rights bodies. The morn-
ing session was chaired by Professor Chaloka Beyani of the London School of
Economics and the afternoonbyProfessorGuyS.Goodwin-Gill of theUniversity of
Oxford.
Taking into account the breadth of the discussion and the recognized prelimi-

nary character of the inquiry, this document presents only a brief summary of the
discussion, aswell as a list of the varied suggestions on strengthening implementa-
tion which came up in the course of it. The document does not represent the indi-
vidual views of each participant or necessarily of UNHCR, but reflects broadly the
themes emerging from the discussion.

1 Comments were received by a group of African NGOs (West African NGOs for Refugees and
Internally Displaced Persons (WARIPNET) (Senegal), Africa Legal Aid (Ghana), and Lawyers
for Human Rights (South Africa)); Rachel Brett of the Quaker UN Office; Chan-Un Park, a
lawyer from the Republic of Korea; Judge Jacek Chlebny, Poland; the International Council
of Voluntary Agencies (ICVA); and the Medical Foundation for the Care of Victims of Torture,
London.
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Introduction

1. The focus of the wide-ranging discussion, which was more of a brain-
stormingsession thana legal analysis,wasonways toenhance theeffective
implementation of the 1951Convention. Generally, there was agreement
that the identification of appropriate mechanisms should seek to pre-
serve, even strengthen, the pre-eminence and authority of the voice of the
High Commissioner. Anything that could undermine UNHCR’s current
Article 35 supervisory authority should be avoided.

2. The difficulties confronting international refugee protection today form
the backdrop to any examination of strengthened supervision. They in-
clude major operational dilemmas obstructing proper implementation,
divergingviewson the interpretationofConventionprovisions, andan in-
sufficient focus in intergovernmental forums on international protection
issues.

UNHCR’s supervisory role

3. Under paragraph 8 of its Statute,UNHCR’s function is to protect refugees
including by promoting the conclusion of international refugee in-
struments, supervising their application, and proposing amendments
thereto. This function is mirrored in Article 35 of the 1951 Convention
inwhich States undertake to cooperate with UNHCR in the exercise of its
functions, including in particular by facilitating its duty of supervising
the application of the provisions of the Convention.

4. The elements of UNHCR’s supervisory role can be listed as including:
(a) working with States to design operational responses which are sensi-

tive to andmeet protection needs, including of themost vulnerable;
(b) making representations to governments and other relevant actors

on protection concerns and monitoring, reporting on and following
up these interventions with governments regarding the situation of
refugees (e.g. on admission, reception, treatment of asylum seekers
and refugees);

(c) advising and being consulted onnational asylumor refugee status de-
termination procedures;

(d) intervening andmaking submissions to quasi-judicial institutions or
courts in the form of amicus curiae briefs, statements or letters;

(e) having access to asylum applicants and refugees, either as recognized
in law or in administrative practice;

(f) advisinggovernments andparliaments on legislation and administra-
tive decrees affecting asylum seekers and refugees at all stages of the
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process, and providing comments on and technical input into draft
refugee legislation and related administrative decrees;

(g) fulfilling an advocacy role, including throughpublic statements, as an
essential tool of international protection and the Office’s supervisory
responsibility;

(h) strengthening capacity, for example, through promotional and train-
ing activities; and

(i) receiving and gathering data and information concerning asylum
seekers and refugees as set out inArticle 35(2) of the 1951Convention.

5. This broad range of UNHCR’s supervisory activities is generally accepted
and indeed expected by States, although implementation of the Conven-
tion remains fraught with difficulties. This has led to calls for strength-
ened supervisory mechanisms, including by enhancing capacity in the
protection area.

Considerations and possible approaches

6. Supervision is not simply about ascertaining violations, but, perhaps
more importantly, it is also about constructive engagement and dialogue
as well as coordination to ensure the resolution of issues.

7. It is important to ensure thatNGOshave a proper role in the process of su-
pervision. The establishment of specialized NGOs in the field of refugee
rights should be fostered, along with information dissemination, advo-
cacy, and legal aid.

8. Generally, information collection, research, and analysis need to be im-
proved. It was suggested that UNHCR’s Centre for Documentation and
Research should be preserved, appropriately supported, funded, and
staffed. With regard to requests for reports and information from States,
such requests would need to be incremental and targeted, given the lim-
ited response to earlier requests. Another possibilitywouldbe to establish
amechanismwithdifferentiated reportingburdens.Article36of the1951
Convention,which requires States toprovide informationon the laws and
regulations adopted to ensure application of the Convention, is a report-
ing responsibility of States.

9. There is no one singlemodel used by treatymonitoring bodies which can
simply be replicated and applied to supervising implementation of the
1951Convention.The experience gained in thehuman rightsmonitoring
field and in other areas such as the InternationalNarcotics Control Board,
the World Trade Organization, or the Council of Europe is potentially
useful. There is also a need to ensure complementaritywithhuman rights
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treaty-basedmonitoring systems and to avoid competing interpretations
which might arise with several bodies with overlapping competencies. A
need for confidentiality in certain circumstances need not rule out speak-
ing out in others.

10. A number of possible approaches and suggestions were put forwards as
follows:
(a) StrengthenUNHCR’s role.UNHCR’s role, as described above, couldbe en-

hanced by increasing significantly the number of protection staff, by
further improving cooperation with regional bodies, and by UNHCR
strengthening the provision of technical, legal, and other advice. One
possibility which could be examined further would be for UNHCR to
prepare reports for governments on implementation, which could in-
form and support dialogue between UNHCR and States, and could
eventually be published. Such measures naturally have resource
implications.

(b) The Executive Committee. The Executive Committee could complement
UNHCR’s supervisory role through a specialmechanismwhichmight
review special problems of implementation. There is, however, a need
to avoid the politicization of debate. The experience of the Human
Rights Commission is salutary in this regard. A sub-committee of the
Executive Committee, similar to the former Sub-committee of the
Whole on International Protection, could, for instance, be constituted,
to which the High Commissioner might submit problems of imple-
mentation. This would ensure amore focused debate on international
protectionmattersgenerally andbetterqualityConclusionsonprotec-
tion. Such a sub-committee could also itself usefully identify obstacles
to implementation of theConvention, including in specific situations,
and promote solutions, not least through burden/responsibility shar-
ing and comprehensive approaches.

(c) Meetings of States Parties.Meetings of States Parties, as undertaken in the
context of international humanitarian law organized by the Interna-
tional Committee of theRedCross (ICRC), could perhaps be replicated
in the refugee law context, although in the human rights context such
meetings have not always been so effective. The December 2001 States
Parties meeting could reflect upon the utility of a review conference
some years later, with UNHCR suggesting the agenda and reporting
on the state of implementation of the 1951 Convention.

(d) Peer review and ad hoc mechanisms. One advantage of peer review mech-
anisms among States is that they allow for a more positive identifi-
cation of a ‘best practices’ approach, as well as collective discussion
of problems. Trade policy review mechanisms serve as one model.
They examine implementation andproblemsbut not in an adversarial
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manner. The approach allows peer pressure to be exerted to improve
implementation. Ad hoc mechanisms which do not have to be treaty-
based could also be useful. For instance, the Committee of Ministers
of the Council of Europemade aDeclaration on compliancewith com-
mitments accepted bymember States in 1994. As a result, peer review
mechanisms have now been established. Thematic issues are selected,
so that ‘best practice’ can be identified, rather than the focus being on
particular countries. Confidentiality is built into the system to ensure
criticism is possible.

(e) Judicial forums. An informal system of review by judges could be es-
tablished. For instance, the International Association of Refugee Law
Judges (IARLJ) could offer a forum in which adjudicators can discuss
the interpretation and implementation of the Convention on an ad-
visory and informal basis. Establishing a judicial body as such, which
could be used to provide preliminary opinions on issues, as is the case
with theEuropeanCourt of Justice,wasproposedas apossibility in the
longer term.

(f) Expert advisers and/or fact-findingmissions. Onepossibilitywould be to es-
tablish a system whereby the High Commissioner appoints one or a
number of expert advisers to assess implementation in relation to par-
ticular issues or particular refugee situations. A report would bemade
to theHighCommissioner, who could then consider bringing it to the
attention of the Executive Committee. Another possibility would be
to set up amechanismwhereby theHighCommissioner could request
the organization of fact-findingmissions, including government rep-
resentatives andother experts,which could collect informationand/or
make recommendations on particular situations. It should be remem-
bered, however, that fact-finding missions as initiated by the ICRC
have tended to encountermajor obstacles and their competence is only
accepted by a limited number of States.

11. Participants agreed that their discussion was only the beginning of an
important process to strengthen the implementation of the Convention,
including through enhanced supervision. This process should continue,
expanding to include other actors and taking in other perspectives. It was
felt that theMinisterialMeeting inDecember 2001 provided an opportu-
nity to crystallize support formoving the discussion forward.
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