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2.1.1. The applicant has previously, on 11 Septer2®@9, applied for a temporary asylum residence
permit. The decision of 17 September 2009, whigahetkthis application, has become legally final by
the decision of the department Administrative Lév® dlovember 2010 in case no. 201007008/1/V2

2.1.2. In response to the court case of the Euro@eart for Human Rights (ECHR) of 28 June 2011
case numbers: 8319/07 and11449/07, Sufi and Elmugdhe United Kingdom (www.echr.coe.int/ec
the Minister has by the decree of 22 September, 2@irhber WBV 2011/13, concerning the changin
of the Aliens Circular 2000, changed the countmycHiic asylum policy for Somalia.

2.3.1. During the hearing with the Council of Stdtee Minister has explained that the question et
an applicant has experience with living under AkBdiab, is answered by considering her statement
this regard. This experience is assumed, howexen the area of origin of the applicant has been
controlled by Al-Shabaab at the relevant time adicgy to public information. Therefore, in practitiee
Minister assumes that an applicant who has at thest months of experience of living under Al-
Shabaab, is in principle capable of maintainingékin that area. This term is considered as an
indicator, according to the Minister. The questioa person should be able to maintain him/herself
under the control of Al-Shabaab should be assesmséide basis of individual facts and circumstances
During this assessment it is important to take adoount whether or not it can be considered phdeisi
that the applicant has previously experienced praklon the side of Al-Shabaab. The Minister has
emphasized that neither the amount of time foll@atlme departure of the applicant from Somalia no
the potential ‘westernisation’ of the applicant &ese of her residence in a western country inflegnc
the assessment.

(...)

2.3.3.(...)

Concerning the question if the applicant would ble & maintain herself under the control of Al-
Shabaab upon return to Somalia, the following issatered. As the Council of State has previously
considered (decision of 24 January 2012, case(Qid.(B379/1/V2), the mere statement of the applig
that he/she upon return will attract the negatitendion of Al-Shabaab due to long term absenceois
sufficient to assume a real risk of treatment astiored in Article 3, European Convention on Huma
Rights and Fundamental Freedoms. In this casappkcant has argued that she has ‘westernised’
during her stay in the Netherlands and that, bexatithis reason, she cannot be expected to mainta

herself under the control of Al-Shabaab. The ECHR in paragraph 275 of the court case of 28 June

2011 considered that Somalis who will have to trétweugh Al-Shabaab controlled area, are at a
greater risk of attracting the negative attentibAleShabaab when they have been absent from the
country for long period of time and have been ‘wassed’. Even though the mere residence of an
applicant in the Netherlands does not necessarthilesuch a ‘westernisation’ that it cannot beentpd
from the applicant to maintain herself under Al-B&ab, the Council of State — contrary to the Merist
judges that, on the basis of the previously meetidegal consideration, it can be concluded that th
aspect should be taken into account during thesagsmt. By only considering the fact that the
applicant has been able to maintain herself und&thabaab from January till May 2009, the Ministe
has not taken the previously mentioned aspectcserfily into consideration.
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The Council of State declares the appeal founded.
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