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| agree with the judgment of Geoghegan J. Thesiiadal remarks concern the
nature of the right of appeal with which this ceéseoncerned.

Section 5(1) of the lllegal Immigrants (Traffickingct, 2000 restricts to fourteen
days the period within which a person wishing talleémge one of the measures
there listed must apply for judicial review. Thés without question, a severe
restriction on the constitutional right of accesshte courts of affected persons. |
do not understand the judgment of the Court ondference to it by the President
pursuant to Article 26 of the Constitutioim ¢he matter of the lllegal Immigrants
(Trafficking) Bill, 2000) to have questioned this proposition as it wasaded to
it in the arguments of counsel assigned by the (dsae page 389 of the
judgment). Counsel had placed particular reliancéhe judgment of Costello J
in Brady v Donegal County Coun¢il989] I.L.R.M. 282. In that case the plaintiff
had challenged the constitutionality of the two thaime limit imposed by
section 82 (3A) of the Local Government (Plannind Bxevelopment) Act, 1963
as amended by section 42 of the Local Governméanigihg and Development)
Act on the bringing of proceedings to questionuwhkdity of planning decisions.
Costello J said:

“A law which imposes a very short time limit whichywwell deprive a plaintiff of

a judicial remedy before he knew he had a causetodn can obviously cause
considerable hardship. But if the plaintiff's ignace of his rights during the short
limitation period is caused by the defendant's ewong-doing and the law still
imposes an absolute bar unaccompanied by any pldicretion to raise it there
must be very compelling reasons indeed to justiéy & rigorous limitation on the
exercise of a constitutionally protected right. Thablic interest in (a) the
establishment at an early date of certainty indlegelopment decisions of
planning authorities and (b) the avoidance of uressary costs and wasteful
appeals procedures is obviously a real one anddcaudll justify the imposition of
stringent time limits for the institution of coymoceedings. But if the statute now
being considered contained the suggested saves thigectives could be achieved
In the vast majority of cases. Certainly the pubiterest would not be quite as
well served by a law with the suggested saver dahdpresent law, but the loss of
the public interest by the proposed modificatiomuldde slight while the gain in
the protection of the plaintiff's constitutionaflyotected rights would be very
considerable. | conclude therefore that the presenious restriction on the
exercise of the plaintiff's constitutional rightsposed by the two-month limitation
period cannot reasonably be justified. Unmodifighe, subsection is unreasonable;
being unreasonable it is unconstitutional, and l 8o declare."



Referring to the restriction as so described, tberGn the Article 26 reference
accepted that whefa limitation period is so restrictive as to rendaccess to the
courts impossible or excessively difficult it maydonsidered unreasonable in the
sense Costello J. found the rigid rule in BradyonBgal County Council... to be
unreasonable, and therefore unconstitutiongddge 393).

The Court had pointed out, however, that, as Caosletlad also emphasised, the
legislation impugned, in that case, contaihh@d provision permitting the courts
to extend the time for the bringing of judicial v proceedings by affected
persons who, through no fault of their own, weraware of relevant facts until
after the expiration of the limitation periodThe presence in the sectiohthe act
under reviewof such a power to extend time was, it appearsapanucial to the
Court’s conclusion that the limitation was, in spitf Brady, constitutional. The
Court continued (page 393):

"In applying that test in this case, the court amktedges that there are likely to
be cases, perhaps even a very large number of dasebich for a range of
reasons or a combination of reasons, persons, titow fault of their own, (as in
Brady v. Donegal County Council), are unable to gdpl leave to seek judicial
review within the appeal limitation period, naméyrteen days. This is a
situation with which the courts deal on a routireesis for other limitation periods.
The fourteen day time limit envisaged by the Bitlasthe shortest with which the
courts have had to deal.

Moreover, the discretion of the court to extendttiree to apply for leave where
the applicant shows "good and sufficient reason'stodoing is wide and ample
enough to avoithjustice where an applicant has been unable thhonig fault of
his or hers, or for other good and sufficient reast bring the application within
the fourteen day period. For example counsel agsida the court have argued
that the complexity of the issues, or the deficgenand inefficiencies in the legal
aid service, may prevent the applicant from being position to proceed with his
application for leave within the period of fourtegays.

However, where this has occurred through no fatithe applicant, it may be
advanced as a ground for extending the time foityapg for leave for judicial
review.

The court is satisfied that the discretion of thghiHCourt to extend the fourteen
day period is sufficiently wide to enable persohs whaving regard to all the
circumstances of the case including language ditires, communication
difficulties, difficulties with regard to legal ame or otherwise, have shown
reasonable diligence, to have sufficient accesbaaourts for the purpose of
seeking judicial review in accordance with theinsttutional rights.”

The power of the court to extend the time for thading of a judicial review
application is, as is clear from the above passafgsotentially



decisiveimportancefor the protection of the constitutional right aicasgo the
courts of persons affected by decisioital to their interests.

The Court did not, however, consider the questiorthvis now before the Court.
That question - whether the right of appeal to thpr&me Court is restricted by
being made subject to the need for the leave dfitgk Court - is, however,
closely linked to the Court’s conclusion that tbarteen-day limitation is not so
unfair and unreasonable as to be unconstitutiomedise it is rescued by inclusion
in the legislation of what Costello J., in the @agsquoted above, described as a
“saver.” That is so because the power to extend the tirteeikey by which an
affected person may gain access to the court ifotine of a right to make an
application for judicial review.

| do not think it is straining language to say ttet refusal of an extension of time
Is not a Hetermination [by] the High Court of an applicatiém apply for judicial
review...” for the purposes secti@(3)(a) of the acfThere is, | would agree,
considerable force in the view of the Chief Justitd a decision to refuse an
extension of time has the effect of determiningapplication, where, as here, the
application is made out of time and cannot succedeks the High Court agrees to
enlarge the time. Howeveseveral considerations of principle demonstratettie
application for an extension of time is distinairfr the substantive application for
leave to apply for judicial review. The need to lgdpr an extension of time does
not, as a mattesf principle arise in every case. It arises onlyeventhe applicant
has been or perceives himself as being unlikebeto a position to make the
leave applicatiomn good timeln practice, of course, it is the former situation
which almost invariably occurs. It is rare indebdttan application for an
extension is made within the permitted period. Véhbat period is a mere
fourteen days, it will be extraordinarily unlikely.is interesting to note, however,
that the standard rule of the European Court dichuss that an application for an
extension of the time within which to make an aggtdion or to file a pleading will
not be entertained outside the time.

The fact that the extension of time applicationngyrinciple, distinct is illustrated
by the fact thathe Court accepted in the Article 26 refererasethe Chief Justice
noted, that a separate application could be madanfextension within the
fourteen day periodChis point is further underscored in the judgment o
Geoghegan J., where he points to the distinct ckaraf the matters which will
need to be considered on such an application &m&®hn of time. This view gains
further support from the remark of Hardiman J. thét 'is a special statutory
jurisdiction which is in [his] view sui generis(GK, MM and ZM v PKSupreme
Court, 17th December 2001). There is a furthersieiconsideration. As
Geoghegan J. also points pahere the respondent objects to an order which is
made granting an extension, there is nothing tegrethat party from appealing
such an order. Section 5(3)(a) does not apply.réason is that the order granting
the extension of time does not determine whettaardavill be granted. Some
troublesome anomalies flow from treating the reffo$an extension of time as a
determination of an application for leave. Firsitys clear, that an



order_grantingan extension is not to be treateghasunting to the determination of
an application. It seems equally clear that anrorefeising an extension will be
treated as not determining the application for égdivthe extension application is
made within the fourteen da@n the other hand, an order refusing leave after th
expiry of the time will be treated as determinihg tipplication for leave. In my
view, that interpretation of the section is botbansistent and discriminatory. It is
not an acceptable approach to the interpretati@prbvision claimed to limit the
right of an affected person to access to the courts

It is not necessary for me to repeat the referemaae by Geoghegan J. to the
decided cases on the interpretation of Article &tien 4 subsection 3 of the
Constitution These cases show that this Court has been corvegilgnt in its
interpretation of this important constitutional garstee of access to the court,
whose establishment is mandated by the Constitasahe final

appellatecourt This is not to preserve some institutional prenvganf the Court
itself, but to protect the constitutional right of litigartb bring an appeal against
judicial decisions affecting them. The notion tatible degree of jurisdiction is
an important part of the normal judicial systerwidespread in modern legal
systems. It is not necessarily a fundamentally ajutaed right (sdeoth v

Austrial4 EHRR 551 (1991) ). It is, however, recognigedughout the legal
structure of this State. It should not be lighthcevached upon or invaded by
ambiguous language. The least that is requiredats ifithe right is to be excluded,
this should be done by clear and unambiguous words.

| agree, therefore, with Geoghegan J that the dgpbhauld be entertained..



