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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Somarrived in Australia [date deleted
under s.431(2) of thligration Act 1958&s this information may identify the
applicant] May 2010 and applied to the Departmémnonigration and Citizenship

(the Department) for a Protection (Class XA) visg May 2010. The delegate decided
to refuse to grant the visa [in] February 2011 aatified the applicant of the decision
and her review rights by letter of the same date.

The applicant applied to the Tribunal [in] FebruaBil for review of the delegate’s
decision.

| find that the delegate’s decision is an RRT-resble decision under s.411(1)(c) of
the Act, and that the applicant has made a valpdicgiion for review under s.412 of
the Act.Accordingly, the Tribunal has jurisdiction to codei the application for
review.

RELEVANT LAW

5.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rgltithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

8.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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15.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test tsdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecetv@m though the possibility of the
persecution occurring is well below 50 per cent.
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17.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

18.

19.

20.

21.

22.

23.

24,

The Tribunal has before it the Department’s filéd=2011/17685 and CLF2010/66604,
and the Tribunal file relating to the applicant.

Information on the Department’s files indicatesttitie@ applicant arrived at Brisbane
airport [in] May 2010. She had travelled on [fligldleted: s.431(2)] from Auckland to
Nairobi via Dubai. While in transit in Brisbane stmught to engage Australia’s
protection obligations. The Department’s invesimad showed that the applicant used
a Kenyan passport in the name [Alias A] to boarlftight in Auckland. She
apparently disposed of this passport on arriv@drisbane. She was taken from the
airport to hospital complaining of abdominal pain.

The applicant provided the following informationher protection visa application,
which was lodged [in] May 2010. She was assistatsipreparation by a solicitor and
registered migration agent from [agency deletetBH?2)].

The applicant claimed to be a Somali national, bomdogadishu in [year deleted:
s.431(2)]. She stated that she had only attendiahils school and is illiterate. She
stated that she had never held a Somali passparnyoother form of Somalian
identification. She stated that she was the youngfesix children.

She stated that her family belonged to a minouwtste known aboon.This caste faces
discrimination of various kinds - they find it haimlget work, they may be thrown out
of their houses and they may be raped or killea.feter did not have work and
begged for a living. Her family was very poor.

In 2009 (about a year before the application) fh@ieant’s grandfather died and her
father inherited his farm located in [town deletedt31(2)], a small city south of
Mogadishu. The applicant’s father sold the farmW&D3000. He wanted to start a tea
trading business with the money but found thataswot enough, so he gave itto a
shopkeeper (from whom the family sometimes bougbdtl fand who belonged to the
Hawiye majority clan) for safekeeping. The applicelaimed that as a woman she was
not involved in such matters, but as far as shevkhes was the safest way to keep the
money.

Not long after the sale of the land, five men broke the applicant’s family home.
They were carrying guns. She believes that theg wawiye men. They yelled abuse
at the applicant’s family (all of whom were at hgraed called them derogatory names
associated with their caste. They shot the apdfeamother and brother dead. The
applicant was raped. Her sisters were beaten. pjplicant’s surviving family members
ran away and she has not seen them since.
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The applicant screamed and screamed. Eventualbnaaw who lived nearby, but who
the applicant did not know, came to help. She thekapplicant to her house and to
hospital. The applicant stayed with her for foustoweeks. When she left her house
the applicant slept at the mosque or with othepfgeshe knew for about five months.
Then, a woman that she met on the street arramgehld applicant to obtain a job as a
live in maid, where she worked in very bad condisioOne day she was approached by
an old man who said he knew her father. He knewtth@ money the applicant’s
father had. He said that the money was still hettheshop. The applicant asked him to
help her get it. He took her to the shop on theesday, but the applicant did not speak
to the shopkeeper. Later she returned alone addhelshopkeeper what had happened
to her family. She pleaded with him to give her theney. At first he refused, even
though she visited him every day for a week, askongt. In the end, her father’s

friend persuaded the shopkeeper to give the manthetapplicant. A neighbour of the
family for whom she worked introduced the appliceEna man called [Mr B] who said
that he could help the applicant get to anothentrgu He said that this would cost
USD10,000, but when the applicant told him thatdidenot have that much money he
made the arrangements for the price of USD3,000.

He took her by truck to Ethiopia, where they staiyethe capital in a big house where
many people rented a room. After about six weeky téft by plane. [Mr B] had the
necessary documents, which the applicant did reotHeey landed in an Asian country
where they stayed for about two weeks. Then theay tb Australia, where [Mr B]
disappeared on landing.

The applicant claims that if she returns to Somsitia will face further persecution as a
boonwoman.

The applicant was interviewed in relation to heplegation by an officer of the
Department [in] June 2010. A CD Rom recording @fititerview is held on the
Department’s file and | have listened to the reocwydThe following is a summary of
the interview.

The applicant confirmed that she entered Austraithout an identity document and
said that this was because she was brought heserbgbody.

She said that she attended Islamic school six daysek from the age of about five,
until about three years ago. She said that sheedatk school and it took about an
hour. She said that mostly she went by herselsbatetimes she went with her sisters
and brothers. It was put to her that this informmativas different to her claim in her
protection visa application that she could notgoffom her home because it was too
dangerous for her asb@ongirl. She then said that she went with her breattzerd
sisters. It was put to her that this was inconstsieth the information she had just
given that she went mostly on her own. She saidsthe always went to school with
her brothers and that she had misunderstood thereguestion.

She was asked how her grandfather could own latineyf were from théooncaste.

She said that he inherited the farm from his fatHerlived there by himself. Her father
had three half brothers but he inherited the |&stted why her father did not keep the
land, the applicant said that he wanted to sthrtsaness selling tea. The applicant said
that he was paid in Somali shillings that have alme; she did not know how much he
received from the sale of the farm. It was puteothat she had claimed in her



32.

33.

34.

35.

36.

37.

38.

39.

protection visa application that her father solel fdom for USD3000. She said that this
was the amount of money that she used to come stra#lia. The money was in Somali
shillings but it was exchanged just before she left

She said that her father told the family what Fepkd to do with the money. Asked
why he would have left the money with the shopkeegige said that he was a powerful
and trustworthy man from the Hawiye clan.

She said that after the attack on her home shedtaith her neighbour [name deleted:
s.431(2)] for about two weeks, not for four to sigeks. Asked to explain the
inconsistency she said that she does not remenoleldmg she stayed with [name
deleted: s.431(2)], but it was only a short timiee 8/as asked why, at the interview,
she was not able to state with any certainty oveatyeriods of time things happened,
while in her written statement, made two weeksiearshe had given definite periods.
She said that she was upset and confused. Shéhatighe has problems with time.

She was asked why she did not get access to theynfiamm the sale of the farm. She
said that she knew her father had sold the farnsheitdid not know where he kept the
money. She only found this out from the old manrsie¢ later. She was asked to
explain how she met the old man. She said thaasked the old man for help and he
said that he could not help her but he knew thatdteer had some money. He knew
this because they were good friends. She saidtiedamily for whom she worked

lived a long way from where she lived with her fgmEhe had to go to the shop where
the money was kept by transport; the old man osgahall this. She was asked why her
father would not have gone to the shop to get tbeay after the attack on their home.
She said that maybe he was too afraid to retumaybe he was dead. She does not
know anything about the circumstances of her fasdlyghe could not say why they did
not go back to get the money.

She said that after leaving Somalia she travetidgithiopia by truck. She was taken to
a house. From there she went to another countpldme. She spent about three weeks
there.

It was put to the applicant that she had come tstralia from New Zealand after living
there for four months. She said that she did notkanything about this.

It was put to her that she arrived in Australisaoikenyan passport in the name [Alias
A] which showed that she was born in Kenya. She g&it was not true. She said that
she is Somali and had no other passport. She dbaigdg given the passport on which
she travelled to Australia to another passenger.

It was put to her that she is a Kenyan citizenah8li origin. She asked what proof the
Department had of this. It was put to her thatlshe left NZ and boarded the plane
using a Kenyan passport which had contained a ghegpt that appeared to be that of
the applicant. The applicant denied that it waspherto. She remained adamant that
she was a Somali citizen, born in Mogadishu. Sieetkat she was willing to permit

the Department to conduct inquiries of the Kenyatharities to establish her identity.

She was asked who was looking after her in Newatehfor the four months that she
lived there. She denied having been to New Zealand.



40. [In] June 2010 a report was prepared by a “Fagatmlist”, [Ms C], who examined
two images of the applicant, one a photograph @fplicant taken in Sydney and the
other a photograph provided on a transit visa appbn form lodged in New Zealand
under the name of [Alias A]. [Ms C] listed ten slanities between the two images,
including shape, size and angle of the eyes; asynualealignment of the eyes;
anatomic left eye larger than the right; shapesanel of the nose’ shape of the nostril

wing and tip; size and angel of nostrils; and tistashce between the upper lip/nose and

the lower lip/chin. Based on these observations (Iflwas of the opinion that the
photographs represent the same person.

41. The Department sent the applicant’s fingerprintkeéoya to ascertain whether they
matched the records held in relation to the passigAlias A]. The initial response
was that the prints were of poor quality and a camspn could not be carried out.

42. [In] July 2010 the delegate wrote to the applidawiting her to comment on certain
adverse information. This included the information

That a Kenyan passport, in the name of [Alias A]wdich the Department
believes the applicant travelled to Australia, wasfirmed by the Kenyan
authorities to have been validly issued. The Kersuathorities indicated that
the passport photograph resembled that of theagltaken in Villawood
Detention Centre which had been provided to thems ihformation
indicated that the applicant was, in fact, a crtiné Kenya, born in [Town 1],
Kenya and not a Somali citizen, born in Mogadisdsithe applicant claimed
in her protection visa application.

That the Department had been advised that thécappharrived in New
Zealand [in] January 2011 using the Kenyan passpdine name of [Alias A].

Information in the transit visa application wasttfias A] was a Kenyan
citizen born in [Town 1], Kenya in 1987 and was ne&t. A person named
[Mr D], who the Department suspected was the agptis husband, had
helped to complete the form.

The facial specialist report indicated that thel@ppt is in fact the same
person as [Alias A], whose photo appeared in thesit visa application, and
who is a Kenyan citizen and the holder of a Kenyassport.

43. [In] August 2010 the applicant provided her resmotasthe Department’s letter, which
comprised a statutory declaration made by the eg@puii[in] August 2010. In her
statutory declaration she stated as follows:

She acknowledged that she travelled to AustratimfNew Zealand on a
Kenyan passport issued in the name [Alias A], &ad $he had applied for a
transit visa in the name [Alias A]. However, shatestl that she is not [Alias
A], the passport is not her passport and she is k@nyan citizen.

She believes that she went to New Zealand in abeutary 2010 and arrived
in Australia [in] May 2010.



She acknowledged that she married [Mr D] by proxgtbout March 2009; he
was in the UAE and she was in Kenya. He may beva Realand citizen.
They are now divorced.

[Mr D] filled out the transit visa application. Tlag@plicant did not see or sign
it and she does not know what information he predith it.

The information in her protection visa applicatedvout her departure from
Somalia via Ethiopia and an Asian country was ootect.

She left Somalia in 2005. She paid USD$3000 to agger who took her by
truck to Kenya.

She lived in Kenya from 2005 until 2009. She hadavdul status there and
has no right to return or live there.

She left Somalia as a result of the events destiibber protection visa
application. That account is true except for thiestathe events happened
earlier.

She worked as a maid in Nairobi.

She obtained the passport to enable her to tranelfd<enya as [Mr D]'s
wife. She paid USD$500 to an agent for the passfiartight be genuine but
it was not genuinely issued to her. She did notidefingerprints or a
Kenyan identity card, which you normally have tonder to obtain a Kenyan
passport.

She is not sure whether the photograph in the passjps of her. It looked a
bit like her but was scrutinised carefully by peopt the airport. She used this
passport to travel to the UAE with [Mr D]. Normalpu need to show a
Kenyan identity card as well as a passport whendgmart Kenya, but as she
did not have an identity card she paid a bribeetallowed through.

The applicant lived in the UAE with [Mr D] for simonths. She had a
temporary residence visa which would have ceasechanths after her
departure.

She and [Mr D] travelled to New Zealand togetl&dre travelled on the
Kenyan passport. She had a visa which enabledbveork. She believes it
may have been granted on the basis of her marwe(dér D].

[Mr D] was violent and abusive. The applicant asfad divorce and he gave
her an Islamic divorce and arranged to get hepbMew Zealand after about
four months. She was scared and just wanted tavgay from [Mr D]. He

took her to the airport to make sure she left. Wstengot to Australia she
discarded the passport in a rubbish bin.

When she was interviewed at the airport she saitdstie had come straight to
Australia from Somalia via Ethiopia and an Asianminy because she thought
it would improve her chances of being granted reéugtatus. She then
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thought that she should repeat the same informatiber protection visa
application.

. She registered with UNHCR in Kenya and was issuitld an identity card
given to Somalis in Kenya. The card was in the fappt's name]. When
she left Kenya she left the card behind in the bausere she had been living.
She is trying to obtain that card or documents fkdRHCR.

[In] August 2010 the applicant’s representativeised the Department that UNHCR
had found no records for the applicant. The apptibad then instructed her
representative that she had understood that sheegesering with the UN and had
provided further information about the appeararfade card with which she was
issued, how she was registered, and the informét@atinthe card could be renewed at
Nyayo House. The representative advised that Nyouse is the location of the
Kenyan Department of Immigration and the repressmtagurmised that the applicant
may have been issued with an alien registratiotificate by the Kenyan government,
rather than UNHCR registration.

[In] February 2011 the Department was advised byAistralian High Commission in
Nairobi, Kenya, that the Kenyan National RegistmatBureau, which stores
fingerprints and which had conducted the initiaggrprint check on the applicant, was
under investigation for fraudulently issuing Kenydantity cards to Somali nationals.
The integrity of the NRB officer who had initialadvised the DFAT that the
applicant’s fingerprints were not readable was moguestion, as was this advice. It
was then decided by the Department that furthengits to identify the applicant on
the basis of her fingerprints would be futile.

The delegate decided to refuse to grant the apyplecarotection visa. The delegate
was of the view that the applicant had been unfmuith relation to the information
provided in her protection visa application, inghglas to her nationality and identity,
the manner of her travel to Australia, her mastatus and a number of other matters
of significance. The delegate was not satisfietl @ applicant is, in fact, [the
applicant], a Somali national. She found that {hygliaant’s real identity is [Alias A], a
Kenyan national. She noted that the applicant hadenmo protection claims against
Kenya, and that she has the right to enter andeesiKenya. She therefore found that
the applicant has effective protection in Kenya enabt owed protection obligations
by Australia.

Shortly before the hearing the Tribunal receivexhfithe applicant a statutory
declaration made by [Ms E] [in] March 2011, a pololgical assessment prepared by
[Ms F] of [agency deleted: s.431(2)], and a subimrsfrom her adviser.

In her statutory declaration, [Ms E] stated tha sha Somali citizen by birth who
came to Australia in 1997. She knew the applicgmdi®nts in Somalia. They lived
near her sister in a suburb of Mogadishu. [Ms EmoWisited her sister. She last saw
the applicant’s parents shortly before the civil started when the applicant would
have been very young. She learned that the appkeasin Villawood IDC from a
cousin on her father’s side who had met the appiiednen she was in New Zealand.
The applicant called the cousin from detentioncbietacted [Ms E] and explained that
the daughter of a friend of [Ms E] and her sisteswn Villawood IDC. [Ms E] said
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that she had then visited the applicant in VillaaddDC and spoken to her on the
phone.

The psychological assessment was dated [in] Seete2ild0 and was prepared after
two interviews with the applicant [in] June and| [Beptember 2010. It was undertaken
at the request of the Department. [Ms F] statetisha was provided with only basic
written information about the applicant. The repmcludes that the applicant’s
presentation demonstrated severe, chronic featdiggsst-traumatic stress disorder,
congruent with diagnostic testing. The applicans wtated to be suffering from
cognitive features typical of survivors of sevewima, including blocking of trauma
memories spreading into generalised blocking afkimg. [Ms F] noted that the
applicant was “barely able to describe her histrgymptomatology at all’, despite
the fact that it would have been in her interestdso. She could hardly mention
details of her traumatic past or organise the eitatio a chronology. However she
experienced flashbacks and intrusive memories duha interview that, in [Ms F’s]
opinion, would have been difficult to fabricate.eltnaumatic incidents mentioned
included the violent rape of the applicant andrtheder of her mother and brother by
five gunmen in 2004, and the subsequent disappearher family with whom she
has had no contact since; and violent abuse biiusdyand.

Theapplicant appeared before the Tribunal at a hedwhg) [in] April 2011 to give
evidence and present arguments. Evidence wasasived by telephone from [Ms E].
The Tribunal hearing was conducted with the assigt®f an interpreter in the Somali
and English languages. The applicant continuectteepresented in relation to the
review by her solicitor and registered migratioertg who attended the hearing.

The applicant said that she is a national of Sanhkving been born in Mogadishu.
She left Somalia at the end of 2004 when she wgesdaleted: s.431(2)]. She said that
she is now [age deleted: s.431(2)].

| asked the applicant about the circumstances inlwghe left Somalia. She said that
she caught a truck from Mogadishu to [town delesedi31(2)] in Kenya; she went to
Hagardel refugee camp.

She could tell me nothing about the journey frorm&lia to Kenya — she could not say
how long it took, what time of day she travelledwether she travelled during the

day or at night. She said that she was young saafieremember. She was able to say
that the plane trip from New Zealand to Brisbane teiee hours. She explained this
apparent discrepancy — in being able to stateetigth of this journey but not the trip
from Somalia to Kenya - by saying that now sheresagn up.

She said that she paid USD1000 for the journeyumktto Kenya. She asked about
registering as a refugee but they were not regngfeefugees at that time. She stayed
with a family that she met there as she knew noimtiee camp. One week later she
paid USD2000 to travel by car from the refugee camndairobi; this included crossing
the border into Kenya. She had no documents buntreshe paid talked to the police.

In Nairobi she was taken to [suburb deleted: sZ@i¢here all the Somalis live. She
knew no one there but talked to some people athibps and they found her a job as a
maid. She was paid 2000 Kenyan shillings per month.
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The applicant said that the money she used to I8aw@alia came from the sale of her
grandfather’s farm, which her father had inheritéde said that she had never been to
the farm but her father used to go there. Shethaidcorn and mangoes were grown on
the farm.

She said that her father did not live or work o fdom because he did not get on with
his father. She said that her father did not wedimetimes he went to the shops and
asked for help to support his family. She said thatfamily never received food from
the farm. | asked why her father would beg for mpoteesupport his family when his
father had a farm that produced food. She saidtiegtdid not get along and everyone
just looked after themselves. Her father inheritexlfarm according to Islamic law.

| asked whether it was usual for people from theddin ooonclan to own land and
she said that sometimes they can buy land or aehthis farm came from her great-
grandfather.

When her father inherited the money he gave itsbhapkeeper to look after. She found
out about the money when her father’s best frietd her about it. She said that she
had never seen this man before she met him one/dely she was collecting water for
the family she worked for. She said that he wasiegnm the opposite direction and he
greeted her. She said that this is normal in hitui@u He told her his name and asked
her name. When she told him, he said that he wafatheer’s best friend. He asked
about her family and she told him what had happemedasked him for help. He said
that he could not help her but told her about h#rdr's money. She said that they went
together to the shop but she did not get the mtmatyday. She said that they walked to
the shop but she could not say how long it tooffebthere. In response to questions
asked by her representative shbsequentlgaid that the shop was in the same suburb
as the place where she collected water, and theehehere she worked; she said that it
was a big suburb.

She said that she went back to the shop a numliened over a week but she could
not get the money. After a week she returned wathféither’s friend who persuaded
the shopkeeper to give her the money. | askedghpkcant a number of questions to
establish how she arranged to meet her fathegadrin order to return to the shop with
him after the week had passed She did not resmotiek tquestions. Eventually she said
that she only went to the shop once with her fa&hdend, at the end of the week. She
said that they had made an appointment to meetfilsiéime she went to the shop on
her own.

She said that the money was given to her in Soshdlings; there were more than one
million shillings and she had to carry the monewishopping bag. She changed the
money at the shops before she left. She left Maladihe next day. She said that
nobody helped her to arrange her travel; Somalre Yeaving Mogadishu all the time
because of the war and the trucks left from neare/she worked.

She said that in Kenya she registered with theaaitids as an alien refugee; lots of
Somalis did that because otherwise they might fesiad.

She said that she had no relatives in Nairobi areknobody there from Mogadishu. |
asked how she met her husband. She said that he&knmean who was staying with the
family she worked for. They met in 2006 when he wiaging from New Zealand.



64.

65.

66.

67.

68.

After he left they kept in contact by telephoneeyhvere married by proxy in March
2009. He was in the UAE then and a relative stoddi him. She does not know why
he did not return to Kenya to marry her. The agplipaid USD500 for a false Kenyan
passport. She said that it is easy for Somalibtaio such passports and it was easy to
find someone to organise this. | noted that shesaadithat the passport was in a
different name, not hers. She said that the pidgtutke passport was not hers. | asked
how she knew this and she said that she gave thehergohotograph; this was the only
documentation she gave him, but normally you needentity card and fingerprints. |
noted that she had just said that the photo ip#ssport was not of her. She said that
she did not know whether it was her or not. | askbdther the photograph in the
passport was the one she had given the man. Simddirectly answer the question
which | repeated a number of times. Eventuallysdid that when she got the passport
she did not think the photo looked like her; bwvas very dark. She said that she was
challenged about her identity by immigration offcé New Zealand.

She said that she left Kenya in June 2009. She spemonths in the UAE and left
there in January 2010. She travelled to New Zealatidher husband, [Mr D]. They
lived together in Wellington. She said that she hadelatives in New Zealand but she
met a man who knew her family; this was [Mr G]. $het him at the butcher’s. She
told him her name, and the names of her family mesiand he said that he knew her.

She said that her husband was violent and abuSheesaid that she told him to divorce
her and she would “go back”. | asked where sheplaaming to go back to and she
said that she wanted to come here and ask forghiate | asked why her husband
would pay for her ticket to Nairobi when he coubva just told the New Zealand
immigration authorities that she was no longemife and she would be deported. She
said that he was responsible for her and thoughtight get into trouble from the
authorities so he just sent her away.

| asked when the applicant first thought aboutiggttefugee status in Australia. She
said that it was when she was leaving New Zealsinel;had no other place to go. She
said that she did not know that the plane stoppetlistralia; she did not know that she
was here until they landed in Brisbane. There wéner Somalis on the plane and she
asked them about the toilet and they told her thene in Brisbane. | asked whether she
was prepared to return to Kenya. She said thatwoeyd put her in gaol because of

her false passport. She did not know what to de ves not thinking at all; she just
could not go back to Somalia because her life waisla

| asked whether she had considered applying fogesf status in New Zealand. She
said that she was scared that her husband wouddvibler everywhere she went; he
had threatened to kill her. She was so scared amtieg to escape from where he was. |
noted that, in doing so, she risked being retutod€enya or Somalia. She said that her
plan was to come here and get a better life, stteNanted to go somewhere she would
be safe | asked when she made that plan. Shedepheit was when she was leaving
New Zealand, when she was in the plane. | put tdHa she had said that she did not
know until they landed that the plane would stopustralia. She said that in her heart
she asked God to take her to a safe place.

| asked whether she could have asked [Mr G] fop.i&he said that she only saw him
once. In any case, her husband never let her bata8knowledged that she had [Mr
G]'s phone number, and that she had called him Wdlawood IDC. However, she
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said that in New Zealand she did not have a photieei house and she was never
allowed out. She said that her husband gave hatal@rphone when she was leaving
New Zealand so that she could call her family whle@ got back.

| asked the applicant why she had provided untalihformation in her protection visa
application and at interview with the Department@hbwvhen she left Somalia, the
countries she had been to, and about her mari&gesaid that she had heard that
providing false information would help, and she weaared. Later she heard that telling
the truth would help her. She is telling the trndw. | asked who had told her that she
should not tell the truth. She said that beforecdmae here they told her that when you
go overseas you should give false informationkkedsvho told her that; she said that
Somalis said that. | asked a number of questionatahe source of this information
and she kept repeating that Somalis said it. Eadigtahe said that she had overheard
conversations when she was working as a maid; $e®mhb had gone overseas had
said that they told lies in order to get what tnted. | put to her that, according to
her claims, she had no idea at that time that shddrever be able to leave Somalia
and travel overseas. She said that it was not wimogerhear conversations. | put to
her that she was only [age deleted: s.431(2)]eatithe and she was unable to
remember much about what had happened at that $iheesaid that she is only human
and she had overheard these conversations. | agkedhe had thought that she should
lie about certain things - such as when she leit@@a and where she had been on the
way to Australia — but not other things, such asdhen and what had happened to her
before she left Somalia. She said that | could ket tribe on the internet. She said
that she was told to lie so that she could get whatwants, but now she is telling the
truth. | asked whether she thought it would helptbdie about her clan and what
happened before she left. She said that sheisgdiie truth about those things; she
thought that would help her because her storyis trasked what made her think she
should lie about the other matters such as thes dette countries she had lived in. She
said that she was scared and confused and shetdidaow what to say; she did not
know what she was talking about.

The applicant’s representative requested the Tabtantake evidence from the witness
at that point, as she said that she had just spiokieer and it was a convenient time for
her to talk.

Evidence of [Ms E]

71.

72.
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At the beginning of the conversation [Ms E] saidttbhe did not want to speak for long
as she was with her daughter who was going to adaby at any moment.

She said that the applicant’s parents were next meighbours of her younger sister in
Mogadishu. She said that her cousin in New Zealtettcalled her and told her that
[the applicant] was in Villawood and asked her étphHer cousin’s name is [Mr H]J;
she stated that he has the same surname as her.

| asked how her cousin knew the applicant and altktsat he had seen the applicant in
New Zealand. | asked whether she knew any morettisirand she said that she does
not know the applicant, maybe she was born aftexr Hjlleft Somalia. She said that her
cousin had called her and asked for her to supperapplicant; she repeated a number
of times that she was telling the truth.
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[Ms E] said that she had never seen the appliceBbmalia, not even as a baby.
However, she repeated that her sister was bestfiwith the applicant's mother and
they lived next door to each other. | asked whetihempplicant’s father had a job and
[Ms E] said that her grandfather had a farm at ftaleleted: s.431(2)]; she heard this
from the family. She said that she did not know wtha applicant’s father did for
money. She said that he used to work but she dudshow where; she said that
everyone used to work, they did not sit at home.

[Ms E] said that she is from the [clan deleted3%(2)]. | asked whether it was unusual
for someone from the [clan deleted: s.431(2)] tdrimds with a Midgan family. She
said that it is not, it depends on the individuals.

| asked [Ms E] how she knew the girl in Villawoodsv[the applicant] if she had never
seen her. She said that she speaks Somali andlikelesSomali. She said who her
parents and grandfather were and all of it is true.

[Ms E] said that she does not know why the apptitefih Somalia, nor does she know
when she left. | asked whether she knows the cuwbareabouts of the applicant’s
family and she said that they are in a refugee camgked whether she was talking
about the applicant’s father and mother and shiethat the applicant told her that her
family was in a refugee camp. When | sought tatdiicther information about this she
said that she did not have time to ask the apgdli@baout her family. | asked what made
her think that the applicant’s family was in a ige camp and she said that is what the
applicant told her.

At that point the line was cut off. | called [Ms Bhck. She then said that she had not
asked the applicant about her family. She saidttieatiay she visited her, there were
two men coming out of where she was; [Ms E] askeden where the applicant was
and they told her. She said that the applicantweag confused and frightened; she is
not sure whether the applicant was scared of hef thre guys who had just left. She
and the applicant talked for half an hour. Thekeadlabout how the applicant got here,
how long she had been here and what she neededndihehing she needed was to
get her mobile phone recharged. That is the omg {iMs E] has seen the applicant but
they have spoken on the phone.

| asked what the applicant had told her about hosvgot here and [Ms E] said that
they had not talked about that. | put to her thatlsad just said that they did talk about
that. She said that she is not from Immigratior,applicant did not tell her when she
left Somalia or about any other countries she teshbin. She did not ask about her
parents because she seemed deeply in troublenshasked about herself. | asked [Ms
E] why she had said that the applicant’s parentgwea refugee camp and she said
that all Somalis are in refugee camps. [Ms E] tha&d that she needed to go.

The applicant’s representative asked [Ms E] to wet@a conversation they had in
which she had described conversations typicallgl between Somalis who meet
outside Somalia by which they establish their idexst [Ms E] did not respond directly
to the questions for quite some time; eventualy sdid that they asked where they are
from, where they are going, and which tribe theyfaom. She said that she does not
know what the applicant told [Mr H], her cousinine knew where she came from.



81.

82.

83.

84.

| then asked the applicant whether she had toldEM$at her family is in a refugee
camp. She said that she did not; she said thaE]Msked about her family and she
said that she did not know where they are and mtehdeare in a refugee camp. |
asked the applicant why she would not have told Byithe information about her
family that was contained in her protection visplagation. She said that she did tell
her what is in the protection visa application &lu¢ did not tell her that they are in a
refugee camp. | put to her that it did not soukd Bhe had told [Ms E] the information
about her family as set out in her protection application, that is, that her mother and
brother were dead and she did not know where ther®tvere. She said that she would
not tell her that; she would not tell her about faenily, only about her own life, but

nor would she tell [Ms E] that she had been rapmzhbse this is so shameful. | asked
why she would not tell the truth about her paregitgen that [Ms E] knew them. The
applicant said that they did not have much timetiogr; she was confused and had a
lot of problems.

[In] April 2011 the Tribunal wrote to the applicgmirsuant to s. 424A of thact,
inviting her to provide comments or a responsesttain information that would,
subject to her comments or response, be the reaguart of the reason for affirming
the decision under review.

The information comprised, firstly, inconsistendedween the applicant’s evidence
and that of the witness, [Ms E], as to the nami@@fSomali man the applicant claimed
to have met in New Zealand — the applicant saitlltbavas called [Mr G] whereas [Ms
E] said that he was called [Mr H]; the current wdadyouts of the applicant’s family;
and what [Ms E] and the applicant had talked ablouing their meeting at Villawood
IDC. The applicant was advised that these incterstses might lead the Presiding
Member to conclude that either the applicant aedithiness, or both, were not telling
the truth. Secondly, the applicant was adviseddkdMs E] stated that she had never
met the applicant prior to their meeting in Villageblmmigration Detention Centre,
and that she had never seen the applicant in Sa@giough she knew her parents, the
Tribunal might consider that in these circumstanpés E]'s ability to give reliable or
credible evidence as to the applicant’s identitg watremely limited.

The applicant was also invited to comment on infation on the Department’s file
indicating that she had travelled to Australia dRemyan passport in the name of
[Alias A], with a transit visa issued in New Zeadbin the name [Alias A]; that she had
entered New Zealand with this passport and usiisgdentity, with which she had
applied for permission to work. However, she hadneéd in her protection visa
application and at interview with an officer of tBepartment that she was a national of
Somalia and of no other country; she claimed teelieavelled to Australia via Ethiopia
and an Asian country, and did not mention everrmbieen in Kenya. In a statutory
declaration made [in] August 2010 the applicantna@ekedged that the information in
her protection visa application was untrue, aratest that she had resided in Kenya
from 2005 until 2009, that she then spent six mentithe UAE in 2009, and four
months in New Zealand. At the hearing the apptipaovided details of the months
and years in which she travelled to the UAE and Mealand. The applicant was
informed that the information might lead the Trilalto conclude that the applicant is a
national of Kenya, and not of Somalia, and thattsdsethe right to enter and reside in
Kenya. Moreover, as the applicant had admittedidnog false information about
central aspects of her claims to refugee staties +dentity, the countries that she had



resided in prior to coming to Australia and whee &t Somalia — this might lead the
Tribunal to conclude that none of her claims shduddelieved.

85. Several matters about which the applicant’s oralence appeared to be implausible or
internally inconsistent were also put to her fomooent. These were:

* The claim in the protection visa application thia¢ same from a poor family from a
minority caste and that her father had no work lzaudi to beg for a living appeared
inconsistent with the oral evidence at the heattiag her grandfather owned a farm
which produced corn and mangoes and that the s#he éarm provided the sum of
USD3000 which was put aside by her father to estalal business.

* The applicant’'s account of meeting her father’'s e=nd by chance after the
disappearance of her family, and that he told g@ieant of the existence of her father’s
money and helped her to reclaim it from the shopk&eappeared to be implausible.

* The evidence about the circumstances of the apyplscdeparture from New Zealand and
her arrival in Australia appeared inconsistenpainticular, the applicant’s conduct in not
seeking refuge in a safe country, New Zealand thed leaving that country on a flight
to an unknown destination might be considered isist@nt with the actions of a person
who feared returning to a country where she faeszdgzution.

* The applicant stated at the hearing that her husgawe her a mobile phone when she
left New Zealand so that she could contact herlfamihich appeared inconsistent with
her earlier evidence that she does not know theeabeuts of her surviving family
members and that she has had no contact with timem 2004.

» The applicant had not adequately explained on Wwasits she decided to lie about some
matters in her protection visa application — foamyple, when she left Somalia and the
countries she went to before arriving in Australiaut not others, such as the events
which led to her departure from Somalia and han al@mbership.

86. The applicant’s response was due [in] May 2011 doetto certain events in Villawood
IDC and a shortage of Somali language interpretish made obtaining her
instructions difficult, the Tribunal agreed to feglviser’s request for an extension of
time. The applicant's comments and response tg.##4A letter was received [in]
June 2011. The response comprised a submissidrelapplicant’s adviser; a further
statutory declaration made by the applicant [imjeJ2011; a letter from [Ms I] of the
[Agency 1]; a document entitled East Africa Bribémgex 2010; and email and
transcribed file notes of telephone correspondentethe Department.

Applicant’s statutory declaration [in] June 2011

87. In her statutory declaration the applicant addm@$ise issues raised by the various
pieces of information identified in the s.424A éatt

88. As to the inconsistent evidence about the nambeeoSbmali man she met in NZ, the
applicant stated that she and the witness wereirgido the same man, the witness’s
cousin. The applicant said that it is possible Heaintroduced himself to her using a
name different to the one [Ms E] knows him by. Shel that she had spoken to him
once from Australia, but that she was unable tdamirhim in NZ because of her
husband’s controlling ways.



89.

90.

91.

92.

93.

94.

95.

As to the fate and current whereabouts of her famgmbers, the applicant said that
she had never discussed this with [Ms E]. [Ms E}mmave assumed that they were in a
refugee camp. The applicant stated that [Ms Ehdidgive evidence that they talked
about how the applicant left Somalia and came tstralia, and stated that they did not
discuss this information, although they may halesthabout how she ended up in
Villawood. The applicant said that the main thihgyt talked about was items the
applicant needed; their meeting did not last fagland she was not in a good mood
The applicant suggested that [Ms E] may have tdiged to provide answers to the
Tribunal's questions (about the whereabouts ofty@icant’s parents) even if she did
not know the answer. As to [Ms E]’s limited knowdgdlof her, the applicant stated that
[Ms E] is the only person who has any knowledgbhefidentity, which is based on the
information given by the applicant to the man slet im NZ.

As to her identity and travel documents, the ajgpliceiterated that she had obtained
her Kenyan passport by paying money to a man whairsdd a fraudulent passport in
the name of [Alias A]. She stated that the man b&ld when he gave her the passport,
that she should from then on use that name forythvieg she did.

The applicant stated that the Tribunal should alyt on information from the Kenyan
Immigration Office that the photograph in the pastspore some resemblance to the
photograph of the applicant provided to that offigethe Department. She stated that
the passport photograph was very dark and showdédrexan woman wearin@pejab

She stated that every time she passed throughortahe photograph was scrutinised
carefully, apparently because the officers didthiotk the photograph was of the
applicant.

The applicant stated that she initially said thet same to Australia via Ethiopia and
not Kenya because she did not want the Australiéimogities to think that she was a
Kenyan citizen and that the passport she had was Tiee applicant conceded that she
had provided false information about the countsies had travelled to on the way to
Australia, but stated that she had not provideskfaiformation about her identity or
her country of nationality.

As to her grandfather’s farm, the applicant retiedahat she does not know how her
ancestor came to own land, although it is not usarahembers of her clan to own
land. She stated that it was not her grandfatliesponsibility to support his son’s
family; her father and grandfather did not get od her grandfather was not generous
to her family. She stated that [Ms E] may have gigeidence that the applicant’s
father worked (contrary to the applicant’s evidetie he begged for a living) because
it was impolite to mention this, or because shemassl he had a job because he was
not always at home.

The applicant reasserted her account of havingherefather’s friend by chance, and
having obtained her father's money with his friendélp.

As to her failure to seek protection in NZ, the laggnt stated that her husband had
been extremely violent towards her after she misazain the UAE. He beat her,
repeatedly tried to suffocate her and threatenédltber. When he went out he would
lock her in the apartment. The applicant was coteplésolated in NZ. She knew no
one and spoke no English. She could not contactH{Mrecause they did not have a
phone in the apartment and she did not have a endkhile said that her husband did not
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want to be responsible for her so she said thatveludd leave NZ if he would divorce
her. The applicant had no idea that she could oiptatection from her husband’s
violence or apply for refugee status in NZ; if $teel known, she would have done so.
She said that her husband took her to the airgmalse she would not have known
how to get there otherwise; she was afraid to askélp at the airport and she did not
see any other Somalis until she was on the plames8id that her husband booked her
flight and she did not know where she was goingbse she cannot read English. She
thought that the plane was probably going to Kesy&; had no plan to seek protection
in Australia, but planned to seek help wherevemptihee stopped in a safe place. She
did not have a plan to seek protection in Australiar to her arrival, and was confused
about the Tribunal’s questioning around this is§le left NZ because she thought that
there was a chance that she would reach a safe, plhereas she felt that she would
never be safe in NZ.

She reiterated that she has no family members iny&and does not know the
whereabouts of her surviving family members; sheestthat her husband told her that
he was giving her the mobile so that she couldamiriter family, and did so out of a
sense of responsibility, however, she does not kmbwhe said that because he had
not met her family and she had not told him thatlsad family in Kenya.

The applicant stated that she had lied about shimgg because she was afraid and
confused She did not know what would happen tarh@ustralia and she lied to
protect herself and to improve her chances of ballogved to stay here. She told the
truth about her clan. It never occurred to herapthat she was from another clan
because she can say nothing about other clanshendaild not be able to answer
guestions about other clans if she was asked. tategighat her subclan is [subclan and
branch deleted: s.431(2)]. She knows the namerdian@ly members three
generations back. Being a member oflibenclan is not something to be proud of; no
one would say they were a member of this clandftivere not. The applicant
mentioned some stories that her father told heuttamous people from tHeoon

There were two singers, Maryam Mursai and CumarnuBlbut although there are
many honourable people from theonclan, they are disrespected or ignored by the
majority of Somalis.

The applicant stated that she is afraid to retorkenya because she will be punished
for using a fraudulent Kenyan passport. She wilabvested and put in prison where
she will be raped and beaten. In any case, pedpbeane not Kenyan citizens are
vulnerable in Kenya. The applicant would be tarddtg the police or military. It is not
safe for Somalis to walk the streets as they agetad by the police and military and if
they don’t have documents they will be put in pnismd beaten or raped. They might
be beaten or raped on the streets. It is imposkibleer to return to Kenya.

Letter from [Agency 1]

99.

[Ms 1] was the [official deleted: s.431(2)] of tlessociation until May 2011. In that
capacity the Department informed her that the apptiwas in Villawood IDC and she
visited her a few times, as did her colleague [ndeleted: s.431(2)]. She stated that
the applicant was shy, scared, spoke very littie“darely trusted our visits”. [Ms 1]

tried to establish the applicant’s tribe in ordetink her with other members of her
tribe, but “she never gave me a hint”. All [Ms Rdws about the applicant is from her
own observation, which tells her that the appligarBomali and speaks with a southern



accent. She stated that her accent is “pure souB@mnali, and does not have any
understanding of Kenyan born Somali accent who lbaes influenced by English and
Swahili language. Kenyan born Somali have their tamguage terminology which is
totally different from the Somalis. If [the applitthis from Kenya | would say she
never lived there for a long period.” [Ms |] statidwt it is possible that the applicant is
from theboontribe, but they can’t find anyone from that trineéSydney. Not many
people ardoon and will not say loudly that they are.

Submission of applicant’s adviser

100. The applicant’s adviser submitted that in circumsés where the limited options
available to the applicant to prove her identitydnaeen exhausted, partly by
circumstances beyond her control, the Tribunal Ehaacept her claim to be [the
applicant], a Somali citizen with no right to resich Kenya.

101. The adviser argued that the delegate should n@ redied on DFAT advice to
conclude that Kenyan passports are documents bfihiggrity and that the possibility
of a non-Kenyan citizen obtaining one was remdte/als argued that this information
was out of date and inconsistent with current imfation, including the information
from Transparency International which was provideith the submission, which
indicates that Kenyan immigration authorities ategeamely corrupt. This is further
indicated by the fact that the Department had discoed its own efforts to have the
applicant’s identity verified by the Kenyan authi@s because of possible corruption
within the relevant department. The applicant’siselvsubmitted that if fingerprint
checks had been conducted in Kenya they would bakge out the applicant’s claim
that her fingerprints were not on a database ofydertitizens who have been issued
with a Kenyan identity card — so that she theretan@d not have been issued with a
valid Kenyan passport; and that her fingerprinty ima held as a result of her
registration as a refugee in 2005 or 2006, wherKérgyan authorities were arresting
Somali citizens who had no identity documents. atigiser noted that the applicant
had agreed to the fingerprint checks being condudéspite being aware that this
would prolong her detention. She felt that she leeh misled about the reasons why
the investigation was abandoned.

102. She argued that the applicant had lied about cemaitters in her protection visa
application and that she had provided credibleams$or having done so, including her
living situation prior to her arrival in Australiand the fact that she had never dealt
with any government that was free of corruption disgrimination.

103. In relation to the provision of further psycholagievidence, which had been discussed
at the hearing, the adviser stated that the apylltad been referred by the Department
to a psychologist who, to the best of the advisenswledge, had little experience of
dealing with asylum seekers; who had failed torretbe adviser’s calls; and who had
declined to provide a report for the Tribunal oa basis that her role was to assist the
applicant to develop coping strategies to managedp®rted psychological issues.

FINDINGS AND REASONS

104. The applicant claims to be [applicant name deletetB1(2)], a national of Somalia.
Information obtained by the Department, which thpli@ant now acknowledges to be
true, indicates that she entered Australia on ay&emassport in the name of [Alias A].
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The Kenyan Office of the Director of ImmigrationrBiees has confirmed that the
passport was issued in accordance with the persetails it contains — that [Alias A]
was born in [Town 1], Kenya in [year deleted: s3]t and that the photograph in the
passport “shows some resemble” to the photograpimecdipplicant that was provided
to it by the Department . The applicant claims gta put the passport in a rubbish bin
at Brisbane Airport on arrival and she has no otbien of identification. The applicant
claims that the passport was fraudulently obtainédarch 2009, and that once she
had it, she always used that identity. She nowigosfthat, as information obtained by
the Department revealed, she was married in theerjAfias A], travelled to the UAE
and NZ in that name, and lived in both countrigssiveral months under that name.

There are major problems with the applicant’s evade and her overall credibility in
relation to key issues, including that of her idlgrdnd her nationality. An assessment
of the credibility of her claims is therefore tharsing point in determining this
application.

As Beaumont J observed Randhawa v Minister for Immigration, Local Govermrne
and Ethnic Affairg1994) 52 FCR 437 at 451, “in the proof of refugsadh a liberal
attitude on the part of the decision-maker is cilte”. However this should not lead to
“an uncritical acceptance of any and all allegatiorade by suppliants”.

If the Tribunal has “no real doubt” that the cladnevents did not occur, it will not be
necessary for it to consider the possibility thsfindings might be wrondvinister for
Immigration and Multicultural Affairs v Rajalingafd999) 93 FCR 220 per Sackville J
(with whom North J agreed) at 241. Furthermorehad-ull Court of the Federal Court
(O’Connor, Branson and Marshall JJ) observeldopalapillai v Minister for

Immigration and Multicultural Affair§1998) 86 FCR 547 at 558-9, there is no rule that
a decision-maker may not reject an applicant’srtesty on credibility grounds unless
there are no possible explanations for any evidentnconsistencies. Nor is there a

rule that a decision-maker must hold a ‘positiaesdf disbelief’ before making an
adverse credibility assessment in a refugee case.

The UNHCR Handbook reminds decisionmakers thatieguis for refugee status may
face particular problems of proof, and suggestsitfza applicant's account appears
coherent and plausible and does not run countgenerally known facts, s/he should
be given the benefit of the doubt, unless thereyacel reasons to the contrary and
provided that the decision maker is satisfied dsismr her general credibility: see
United Nations High Commissioner for Refugétsndbook on Procedures and
Criteria for Determining Refugee Stat@eneva, 1992 at para. 196.

The Tribunal’s own Guidelines on Assessment of @ikty address some of the
matters that may impact on the ability of an agpiicdo provide a “credible” account of
their claims. Bearing those in mind, | have hadardgo the personal circumstances of
the applicant, many of which may have adverselgc#id her capacity to give evidence
about her circumstances. She is a young woman \a@ira<to be illiterate. She claims
to have experienced traumatic events, including,rapparation from family members
and domestic violence. There is medical evidencil®mwhich supports her claim to
have been sexually assaulted, although thereigndisant issue as to the timing of the
event. The psychological report prepared by [Msdt$ out particular difficulties that
she observed were experienced by the applicanesepting her account, which
include an inability to express concepts of tine, blocking of memories and almost
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complete inability to speak about some aspect®pékperience without extreme
distress. The applicant has been in immigratioertein for a considerable period of
time, and appears to have had little support fraemimers of her community. The
applicant’s claims concern sensitive matters, idicig sexual and domestic violence,
and all her claims have been made through intearzet

Having carefully considered all the matters disedsabove, and all of the claims and
evidence provided by the applicant, | conclude thatapplicant’s evidence is highly
unreliable. | accept, on the basis of the psycholdgeport, that the applicant has been
subjected to trauma. However, | consider that fi@ieant’s testimony and the
different claims presented at various times ararseliable that | cannot be satisfied of
the truth of her claims and evidence, including whehere, or in what circumstances
the traumatic events took place. She admits hawitiglly lied about matters such as
when she left Somalia, how she travelled to Austréhat she was married, and that
prior to coming to Australia she travelled to aivedl in the UAE and NZ using the
identity of a Kenyan national, and that she helkeayan passport in this identity. She
only admitted to having provided this false infotraa when confronted by the
Department. In my view, this cannot be explainedvéymedical condition. Having
regard to the applicant’s difficult circumstancesluding the medical evidence, and
even taking a liberal and generous approach téeelsémony, | am not satisfied that she
is telling the truth in relation to key aspectsef claims, including her identity. | am
not satisfied on the available, credible evideticat the circumstances in which the
applicant was traumatised establish claims to esgjatus.

First, the applicant has admitted having providettuthful information in her

protection visa application and at interview witie idelegate. This information

included the details of her departure from Somatid the manner of her travel to
Australia. While she initially stated that she I8timalia in 2009, soon after the events
which she claim give rise to her fear of persecuiroSomalia, she subsequently stated
that she left Somalia in 2005, and that the rapkadtack on her family was in 2004.
She stated initially that she went to Ethiopia andAsian country before coming to
Australia. She subsequently stated that in factspleat four years in Kenya, six months
in the UAE and four months in New Zealand befomnicg to Australia. She initially
provided no details of the passport on which shedlied to Australia, saying that she
was brought here by a smuggler who kept the passploich she had never seen; she
subsequently admitted, when details of the passpeng put to her by the Department,
that she had obtained a Kenyan passport herségmya, through an agent and that
she had used it to travel to two countries prioccdming to Australia.

| am aware that applicants for refugee status raalthat it is in their best interests to
lie about details of their travel to Australia. Sunformation may in some
circumstances be regarded as peripheral to estatgislaims to refugee status.
However, in this case, details about the applisamével to Australia go to central
issues - her identity, her nationality, when therds that she claims led her to leave her
claimed country of nationality took place, and wWiegtshe has the right to enter and
reside in a country where she does not have afawelded fear of persecution.

When guestioned at the hearing about the reasomghioh she had provided

untruthful information, the applicant said that $fael heard that other Somalis had told
lies and got what they wanted — presumably resel@nan overseas country. When
guestioned further about the source of this infdioma the applicant appeared to be
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evasive, repeating just that she had heard “'Sa&'hsdly this. Eventually she explained
that she had overheard these conversations whillegoas a maid. She was not able
to explain on what basis she decided to lie abdwtnashe left Somalia, which
countries she had been to, and what had happerest passport, in order to advance
her case; but to tell the truth about other mattrsh as the events which led to her
departure from Somalia, when they happened, andl&i@membership.

She was again invited to respond to this infornmatiowriting after the hearing, but the
further comments on this issue which were proviideuker response to the Tribunal's
s.424A letter provide no further basis on whiclah éinterpret the applicant’s
inconsistent evidence in a favourable way. Shernadied her claim that she provided
false information about certain matters becausenstseafraid that she would be sent
back to Kenya if she told the truth about haviry#lled to Australia on a Kenyan
passport, and she stated that she had never lusfaltewith a government that was free
of corruption. While the applicant claims to haweb naive and helpless in her
dealings with migration authorities, in my view ltecision to lie not only about her
possession of a Kenyan passport and to destropésaport, but also about her travel
to other countries and about when she left Somaligcate that she was well aware of
what she should and should not say to immigratitinials. | do not believe that the
applicant can be accepted as a person who liedammayt where she had been and
whether or not she held a Kenyan passport, owgafdnd simply to ensure that she
would not be returned to Kenya. | consider thatapglicant was well aware of the
particular nature of the untruths she admits tarftatold in order to best present her
claims to protection; in these circumstances, Inatsatisfied that she has been truthful
about other matters which are equally crucial todems, such as the circumstances
in which she claims to have left Somalia, and tenés which led to her departure. |
consider that the applicant’s credibility has beerseriously undermined by her
admitted untruthfulness, that her evidence as daxtannot be believed.

There are other areas where | have substantiadultif accepting the applicant’s
claims because her evidence was either inconsistemtplausible.

Her account of having met by chance, in Mogadishman who turned out to be her
father’s best friend, who told her about and aedister to obtain her father's money
which enabled her to leave Somalia is, in my viextremely implausible. This is also
my view of her claim that her father, who had nanseof supporting his family except
begging, inherited a farm worth a considerable amhofimoney from his father, yet
gave the money to a shopkeeper for safekeeping@rskquently disappeared without
taking the money for himself.

The applicant’s accounts of her various visitdw® shop where the money was held
were inconsistent. In her protection visa appiacashe said that her father’s friend
took her to the shop on the day they met. At therihg she initially repeated this
claim; when asked how she arranged to meet witffrigned in order to return to the
shop with him later that week, she then said they bnly went to the shop together
once, at the end of the week.

The applicant was able to provide very few detafilser claimed journey from Somalia
to Kenya — she could not say how long it took, wirae of day she travelled, or
whether she travelled during the day or at nightiléVl accept that the applicant has
difficulty with concepts of time and chronologyfind it difficult to accept that if she
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had left Somalia for Kenya as she claims, she whalge been able to provide so few
details of this journey.

The applicant’s claim that in a butcher’s shop ewNZealand she met a man who
turned out to be the cousin of a family friend frMdogadishu, [Ms E], who would
subsequently emerge, in Australia, as a witneiset@pplicant’s identity is highly
implausible. This is compounded by the inconsisemidence as to the name of this
man — the applicant said that he was [Mr G], wiMe E] said that he was [Mr H]. |
have considered the applicant’'s explanation fa thihat he may have been known by
a different name in NZ and introduced himself te &pplicant by this name - but do
not accept it. Given their claimed connection, Wdoexpect that if it were the case, as
suggested by the applicant, that the man is nomgusidifferent name to the one he
used in Somalia, he would have mentioned this alidtihe applicant his former name
so that she could identify him. In these circumeséan | do not accept that the applicant
has been truthful about meeting [Ms E]’'s cousiiin | find that this undermines the
credibility of [Ms E]'s evidence about the identiy the applicant.

| found the applicant’s evidence about the circamesés of her departure from New
Zealand and her arrival in Australia to be incotesisand implausible. She states that
she did not apply for protection in New Zealandduse she was afraid of her violent
and abusive husband and just wanted to get awaylirm. She stated that she was
afraid of returning to Kenya or Somalia, that skterbt know where her plane was
going, and that she did not know that it was gamtand in Australia until her arrival
here. However, she also clearly stated at the ig#énat she did intend to come to
Australia to seek protection; for example, sheestdéihat she told her husband that if he
divorced her she would “go back”, and when askedrevishe would go back to, she
said that she wanted to “come here” and seek grotecAsked to explain the apparent
inconsistencies about whether or not she knew wétegavas going when she left NZ,
and whether she knew or did not know that she wbaldoing to a country where she
could claim protection, she now states that shecwatused by the questions about
whether she had a plan to come to Australia; sy that she felt that it was better to
take a chance on leaving NZ and finding hersedf gafe country, rather than staying in
NZ with her husband where she could never be siferever, in my view, the totality
of the applicant’s evidence as given at the heddrmdearly inconsistent as to whether
she did or did not intend to seek protection inthalg prior to landing here; the
guestions which she says caused her to be confudgdrose because she herself
initially said that she decided at an earlier poinseek protection in Australia. |
consider that the most likely explanation for thesmnsistences is that the applicant is
not being truthful about her intentions and therdegf her knowledge about her
departure arrangements. | consider that this iatemwhich is highly significant to her
overall claims, as it is the key to her failureseek protection in NZ, a safe third
country. This, in turn, casts doubt, in my mind,han claim to have a well founded fear
of persecution in Somalia or Kenya. | thereforestder that the applicant’s lack of
honesty about this issue further undermines helilgitidy on critical aspects of her
claims.

Moreover, | find the applicant’s evidence aboutalsgons of her husband to be highly
implausible and | do not accept that she is tellimgtruth about this. | do not accept
that the applicant’s husband would have spent @udss of dollars on airline tickets to
get the applicant out of NZ, if their relationshvas of the nature claimed by the
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applicant. On her own account, the applicant wasptetely vulnerable. Her husband
did not need to fear any consequences from hethfaarianyone else, if he mistreated
her. There was absolutely no need for him to speodey on her. He could have
thrown her out of the home or reported to the Nrigration authorities that their
relationship had broken down and she would have deported. If it is suggested that
he did not do so because he was afraid that thHecappwould report that he had been
mistreating her, and he simply wanted to get ritieaf this would be, in my view,
inconsistent with her own claims about her helpliess and vulnerability. Her claim
that he gave her a mobile phone on departure caisefise of responsibility, stating
that it was so that she could contact her famiypears to me to be equally inconsistent
with her other evidence about the nature of theationship and the type of person he
is. Moreover, this remark appears to be inconsistéth the applicant’s evidence that
she does not know where any members of her famelyMhen asked to comment on
this apparent inconsistency, she stated that sée mot know why her husband would
have said this, and it is true that she cannotxbeaed to explain his remarks.
However, if her own evidence about her total latkamily contact or support
networks anywhere is accepted, it is difficult é@ svhy he would have given her a
phone at all, regardless of what he may have $mdtais reason for doing so. |
consider that the most likely explanation is tlagtshe first stated in her evidence, her
husband did give her the phone so that she coulthcomembers of her family. This
then undermines her evidence to have no knowletitteeavhereabouts of any
members of her family.

On the whole, | find the applicant’s account of biecumstances in NZ and the
circumstances of her departure from that counthetinternally contradictory and
implausible. | do not accept that the applicant feased to leave NZ because of her
violent and abusive relationship with her husbamdhat she left not knowing where
she was going. | consider that the applicant ket $he was coming to Australia and
that she intended to apply for asylum here. | agrsihat the applicant’s evidence
about this issue has been untruthful. | considatrttie applicant’s conduct — in not
seeking refuge in a safe country, New Zealand,eMk#ving that country on a flight
bound for Kenya, where she claims to have no Ieght to reside and where she now
claims to face persecution - is inconsistent whtt bf a person who fears returning to a
country where she faces persecution — either Kenyggomalia.

The evidence overall as to the whereabouts of phécant’s family is highly
unsatisfactory. The applicant claims that her mo#mel a brother were shot in front of
her in the incident when she was raped. She cldiatshe remaining members of her
family ran away and she has not seen or heard tihem since and does not know their
whereabouts. However, as discussed above, thecappstated at the hearing that her
husband had given her a mobile phone when shilésit Zealand so that she could
contact her family. Further, [Ms E] gave evidentat the applicant had told her that
her family was in a refugee camp, although sheesyently sought to resile from this
evidence, saying that she and the applicant hadisotissed the whereabouts of her
family. The applicant stated at the hearing, wheted to comment on the discrepancy,
that she and [Ms E] had discussed the situatidrenfamily, but that she had not told
[Ms E] that they were in a refugee camp. She sub#ty claimed, in her s.424A
response, that in fact they had not discussedameifyf at all. Based on these
inconsistencies in the applicant’s own evidence, lzatween her evidence and that of
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[Ms E], | do not accept that the applicant is tajlthe truth about the situation of her
family.

In the light of the deficiencies in the applicarg\@dence, | have difficulty accepting
any of her claims, including her evidence as toithentity and nationality. Even
though her claims about the manner in which shaiodtl a fraudulent Kenyan
passport are plausible, as her adviser submitsigmot a sufficient basis, of itself and
in view of all the other manifest problems with leerdence, to support a finding that
she is not a national of Kenya, but a nationalarh&lia. There is medical evidence
supporting the applicant’s claim that she was rapetisubjected to traumatic events,
however she initially claimed that these event& folace in Somalia 2009 and
precipitated her departure. She now claims that tihek place in 2004. As discussed
above, | consider the applicant’s account of herucnstances between the rape and the
claimed attack on her household in which her famibappeared, and the manner in
which she was able to arrange and pay for her tlepdrom Somalia, to be highly
inconsistent and implausible. Having originally eiehever having been in Kenya, she
now claims to have lived there for some four yehus,as noted above, her account of
how she got there was vague and implausible. lsetbgcumstances, | am not even
able to accept the most fundamental of the apglEalaims that might establish a real
chance of persecution — that she is a Somali retioom theboonclan. The

applicant’s apparent ability to name, in her s.42d#ponse, three generations of her
family and her claimed subclan and branch, as agetb provide information about
famous singers who are members oftibenclan, is not sufficient to overcome the
major deficiencies in the applicant’s other evideabout her background and her
circumstances, and to satisfy me that she is a raeoflihis clan who has faced in the
past, and would face in the reasonably foresedahlee, a real chance of persecution
in her country of nationality for this reason.

The evidence provided by the two witnesses, [Marif] [Ms 1], while the best that the
applicant can provide, is not sufficient in my viewestablish that her identity is as she
claims.

| did not find [Ms E] to be a credible or persuaswitness. Her evidence was
inconsistent with that of the applicant in impottegspects — as to the name of her
cousin in New Zealand who put her in touch with applicant, and as to the
whereabouts of the applicant’s family. For the osssdiscussed above, | do not accept
the explanations put forward by the applicant farse discrepancies. | conclude that
either the applicant or [Ms E], or both, are ndlirtg the truth.

[Ms E] stated that she had never seen the applicé@tmalia, and that they met for the
first time in Villawood IDC. Her evidence about tapplicant’s identity is based on
what the applicant told her was her name and theesaf her parents, which they
claim is also what the applicant told [Ms E]'s coud-or reasons set out elsewhere, |
do not accept the applicant’s claim that the omgspn she met in NZ happened to be
the cousin of [Ms E], an old family friend.

In all the circumstances, | am not satisfied tivg E] is an independent, objective
source of information about the applicant’s idgntiAs her own evidence was that she
had never seen the applicant prior to their meetingdDC, her views as to the
applicant’s identity were based on what she wakhglthe applicant herself and her
cousin in New Zealand. Moreover, she appeared &vhsive in her evidence and
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appeared to be reluctant to provide many detauglstoby the Tribunal. | find that the
evidence of [Ms E] can be given no weight in essdilhg the applicant’s identity.

| have considered the letter from [Ms I] of [Agently The letter states that, in the
author’s view, the applicant comes from southerm&a and speaks with a pure
accent. Her conclusion that “if [the applicantjrem Kenya | would say she never
lived there for a long period” is somewhat ambiggiedit is not clear whether she
means that if the applicant has ever lived in Kehyaas for a short time, or that if she
had come from Kenya she had left there a long tigee Either way, | consider that this
letter provides little assistance in determining tiationality of the applicant. The
applicant herself states that she lived in Kenganfabout 2005 until 2009, and it is not
clear that [Ms I]'s letter takes account of thiseh if the applicant was not born in
Kenya, she may have acquired Kenyan nationalitgtbgr means.

The letter from [Ms 1], which asserts nothing morehe applicant’s favour that she
speaks Somali with a pure Somali accent, is ndicserfit to overcome my other
concerns about the applicant’s evidence as to &@ynality, her clan membership, or
about her circumstances prior to her arrival intfal@. The letter does not support a
conclusion that the applicant’s account, overalbudd be accepted.

There is information on the Department’s file whighs obtained and produced in the
course of investigations into the applicant’s idgnthe circumstances of her arrival in
Australia and her previous travel, which suggdsas her travel to Australia was
arranged by others for the purpose of migrationdrd his information was not put in
detail to the applicant (apart from the informatthscussed in these Reasons for
Decision, concerning her passport, her previougetsaand prior migration applications
made using that passport), nor have | had regatdrt@onsidering this application. In
my view, the suggestions about the applicant’s lverment in a wider migration fraud
are either speculative or unsupported by primargeance. | have therefore not had
regard to them in my consideration of this appiarat

Conclusions
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Given the major and numerous deficiencies in th@iegnt’s evidence, and her overall
lack of credibility, I am unable to make positivedings as to her country of
nationality, her circumstances in the countriewlmich she claims to have formerly
resided, or the likelihood of future persecutioraity country to which the applicant
may return.

| am satisfied that the applicant arrived in Aulsiran a Kenyan passport in the name
of [Alias A]. | am also satisfied that she use identity while she was in New
Zealand and the UAE. These findings would sugdestthe applicant is a national of
Kenya. The applicant denies that this is the c8ke.states that she acquired the
Kenyan passport by fraud. She now acknowledgesstieatpent four or five years in
Kenya prior to travelling to Australia via the UAtd New Zealand, although initially
she did not mention that she had ever been to Kenya

| find that the applicant has been untruthful abmaritral matters — when and how she
left Somalia, and where she went afterwards. hiquaar she has been untruthful
about having spent considerable periods of tinether countries — Kenya, the UAE
and New Zealand. | find that her explanation far decision to lie about these matters
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was itself, untruthful and evasive. | find that tggplicant’s credibility is thereby
seriously impugned, to the extent that | cannat oel any of her unsupported evidence.
As | am far from satisfied as to her general créithband her overall account is

neither coherent nor plausible, this is not a e@sere it is appropriate to extend the
benefit of any doubt to the applicant. Althougtctept that due to her particular
circumstances the applicant may have had diffigoliting forward her claims, | am
unable to discern any elements of her account @uat prepared to accept as truthful
and reliable, and on which | could make positiveliings as to her prospects of future
persecution.

Even if the applicant’s claims to be a nationabommalia were accepted (and they are
not), | do not accept that she has been truthfoliaber claimed circumstances in that
country. While | accept that she may have beendrapd traumatised, the applicant
now claims that this was in 2004 rather than in@Q@Ris, in my view, is a major and
significant discrepancy which, together with thkeestdeficiencies in her evidence,
throws into question the applicant’s entire accafrthe circumstances in which the
claimed incident occurred. For the reasons setbave | find the applicant’s account
of her circumstances after the claimed attack erfidmily home and the disappearance
of her family not to be credible. In these circuamgtes, | am not satisfied that,
whatever traumatic events have befallen the applithey took place in Somalia, or
that the essential and significant reason for thes a Convention reason. Nor am |
satisfied that the applicant otherwise faced perts@e in Somalia for a Convention
reason. As | am unable to make any positive fingli@igout her circumstances in
Somalia, including as to her clan membership orsiteation as a woman without
family support, | cannot be satisfied that shedagll founded fear of persecution for
a Convention reason in that country.

The applicant initially made no claims to refugésiss as against Kenya. As she
subsequently did so, in response to informatiortgtier by the Tribunal, the

following findings are made for the sake of compietss. At the hearing the applicant
claimed that she would go to gaol if she returreleénya because she left using a fake
passport. However, the Kenyan authorities haverinéa the Department that the
passport on which the applicant travelled to Adistnaas genuinely issued. In these
circumstances, | am satisfied that the applicantldvaot be treated adversely on return
to Kenya in relation to her possession of that pagsin any case, this would not be a
matter within the ambit of the Refugees Convention.

In her s.424A response, she further claimed thawsh be arrested and detained both
because of the passport, and because as a non+Keatyanal she risks being raped
and beaten on the streets. She claimed that nogakemationals, including Somalis,
are targeted by the police and military and if tdeynot have documents they can be
imprisoned, raped and beaten. However, on her swderce the applicant lived and
worked in Kenya for four years. She did not claorhaive experienced any problems
such as those described in her s.424A responsegdinat time. Nor am | satisfied, on
the basis of her evidence, that she faces a raalcehof such harm for a Convention
reason.

According to the United States Department of StaeyaCountry Report on Human
Rights Practices2010 {ttp://www.state.gov/g/drl/rIs/hrrpt/2010/af/154 36&n):



Palice routinely stopped vehicles throughout thentty and often engaged in
solicitation of bribes at such checkpoints. Etrdanalis are frequently required to
provide additional identification. HRW stated dwithe year that the government
continued to illegally deport hundreds of Somajilas seekers back to Somalia.
HRW also stated that the government detained apdrtil ethnic Somalis and
Ethiopians on the assumption they were economicantg or potential security
risks; the NGO believed that some of these deportege Kenyan citizens and legal
residents.

Refugee freedom of movement was severely restrietadithe government tightened
its restriction on travel outside of refugee campkess approved by the government
and the UNHCR. There were instances in which refagritside of the camps were
detained despite holding valid travel passes.

139. TheReportdoes not refer to routine or frequently occurribgses of the kind
described by the applicant. The applicant submatddcument to the Department
(folios 102-3, CLF2010/66604) which referred tdfidiflt conditions, including police
harassment, human rights violations and discrimonataced by unregistered Somali
refugees in Kenya, but the report did not go irgtads of the claimed harassment or
discrimination, referring for the most part to pdiwing conditions. Moreover, the
report was referring specifically to the situatmfrundocumented Somali refugees in
Kenya, in the circumstances of this case, | am len@bbe satisfied that the applicant
was an undocumented refugee in Kenya, or thatiremastances are similar to those
discussed in the article. In these circumstancas) hot satisfied that the applicant has
faced in the past, or that there is a real chamaieshe would face, in the reasonably
foreseeable future, persecution in Kenya for av@ation reason.

140. For the reasons set out above, | am not satidiigicklhe applicant is a person to whom
Australia has protection obligations under the Beiss Convention. Therefore the
applicant does not satisfy the criterion set ow. 86(2)(a) for a protection visa.

DECISION

141. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.



