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DECISION: The Tribunal affirms the decision not to grant the

applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdpglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Pakistrrived in Australia and applied to the
Department of Immigration and Citizenship for ateation (Class XA) visa. The delegate
decided to refuse to grant the visa.

[Applicants visa application history deleted in acdance with s431 of the Migration Act as
this information could identify the applicant]

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under 1951 Convention Retatd the Status of Refugees as amended
by the 1967 Protocol Relating to the Status of Beés (together, the Refugees Convention,
or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.



There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have ariadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Ac¢iheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @anson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.



CLAIMS AND EVIDENCE

In considering this application, the Tribunal tanto account information contained on the
Department’s file, CLF2005/81894 and Tribunal fitekating to the proceedings.

Information on Department’s file

According to information provided in the protectiaisa application, the applicant is a
married man in his late thirties. He travelled tos&alia using a passport issued in his own
name. He stated that he resided at the same adldf@akistan for his entire life, and
attended school for a number of years. He statchéhnwas self employed from a particular
year until his departure from Pakistan.

He claimed that he joined the Pakistan Muslim Lea@lawaz Group) (PML-N) because he
was impressed with its manifesto, and becausd hisdriends and relatives supported the
party. He stated that the party gained the maximumber of parliamentary seats for the
district in both houses of parliament before thatamy coup.

He claimed that initially he had difficulties witupporters of the Pakistan Peoples Party
(PPP), which was strongly opposed to the PML (N).

He claimed that he was in the front line of opposito the military dictatorship and support
for democracy. He claimed that he participatedamdnstrations and distributed leaflets. He
claimed that he was the most senior worker of #rgypn the local district within his own
unit, and as such he was a target for persecutighebleaders of his party who had been
blackmailed into joining forces with the militarggime. He was harassed many times by
members of his own party and by army persons. Beneld that he was taken to the police
station and bashed, that he was told not to enigeaetivities any more or false cases would
be made against him, and that he would be dechatedorist and killed

Delegate’s decision

The application was refused by the delegate whsidered that the applicant’s claims were
vague and lacking in relevant details such as datesdelegate had regard to country
information indicating that while there was somealsament, including short term detention,
of PML(N) members and supporters following illegabtests, none had suffered serious
harm such as capital punishment. The delegate fthatdhe party had not been banned, and
continued to field candidates in elections in Oera®002. After that, support for the party
had fallen away and there was little interest leyahthorities in the activities of the party.
The delegate considered that the applicant didhae¢ a significant political profile, and had
apparently left Pakistan without difficulty, neveaiving been charged with any offence. The
delegate therefore concluded that the applicanhdichave a well founded fear of
persecution.

[Applicants visa application history deleted in acdance with s431 of the Migration Act as
this information could identify the applicant]

Evidence at first hearing

Theapplicant appeared before the Tribunal at a hedoimgve evidence and present
arguments. The Tribunal hearing was conducted thighassistance of an interpreter in the
Urdu and English languages.



The applicant presented his current passport. Hdetlsat he had problems obtaining this
passport, it had taken many months for it to beddseven though he paid the fee. The
applicant said that he had applied for the passaweral days after losing the first one, and
had paid the fee at that time. | drew his attenttoa receipt which was appended to the
passport; he agreed that this was for the appticdée. | noted that the date of issue of the
passport was the same as the date on the recpthat this indicated that the passport was
issued immediately. The applicant said that this nat the case, there had been a delay. |
asked whether he knew the reason for any such deldye said that the authorities must
have made inquiries.

The applicant said that a friend had completedgtbéection visa application for him. The
applicant said that he was aware of the informatmmtained in the form.

| asked the applicant whether it was correct tieab&d resided at the same address until his
departure from Pakistan. He said that in factatihdress in the protection visa application
was his family home which had been sold, to fursdttip, months before he left. The
applicant said that he lived somewhere else imtbeths prior to his departure, and provided
that address. However, he said that this familyrhaged again since he has been in
Australia, and he does not know their current asklre

He said that he left Pakistan because his lifeiwasnger because he joined a political party,
the Nawaz Sharif Group, and it was a problem far ta leave that party later on.

He said that he joined the party; he was a chittljamed for no particular reason, but all his
family supported that party. Before he came to falist he wanted to leave the party but was
not allowed to. He lived in hiding at his siblingiad other places for months before he came.
During that time he obtained his visa to Austrdliaoted that the applicant had previously
given me an address at which he said he had lividhig family for the months prior to his
departure, and following the sale of the family lomhe applicant said that in fact he was
moving around to stay with different relatives.

| asked the applicant why he wanted to leave th&(®) He said that rallies were held to
support the return of Nawaz Sharif from exile amel &army created trouble and would not let
them march peacefully. His relative could not cojih these problems and suggested that he
leave the party at any price.

He said that he was detained by the police a nuwiianes. He said that he could not
remember exactly when he was detained becauses isavebng ago. When | pressed the
applicant to at least recall the years, he saitlitii#as during a few years, “or something like
that”. | asked for how long he was detained anddié that on the first occasion it was a
couple of days; on the second occasion it was axfegks; and on the third occasion it was
several days. | asked whether he was detained tihmes altogether and he said that it was
even more than three times. | asked how many tandshe said “[number]”. | noted that he
had just told me when and for how long he was dethbn three occasions, and asked for
how long he was detained on the others. He satchththought it was about a week; his
relative could not withstand it so he came heraskied whether all the detentions had taken
place over the period stated. He said that the fiaree was several years; he thought one
detention was a few years ago.

| asked the applicant to tell me about the latestmtion. He said that they came to his home.
Asked for more information, he said that a numbgradice vans came to his home at



midnight. He said that he was at home alone. Ichgkeere the other members of his family
were and he said that they were at home; he saichthhad misunderstood when he had said
that he was alone. | asked if he knew why he wéartkd. He said that it was because of a
demonstration. | asked whether it was a particiddsinonstration and he said that they were
all fabricated allegations. He then said that hetth&ien part in demonstrations; there were
lots in support of Nawaz Sharif. | asked what thiericated allegations were. He said that
they called him a traitor. | asked what other fedied allegations were made. He said that
they said that the demonstrations were illegatkied again whether any other allegations
were made, apart from his participation in dematiins and that he was a traitor. He said
that he could not remember because it has beamgo |

He said that on this occasion he was detained homaber of days. He said “They release
you after they bash you and after a while your famiembers demand your release”. | asked
whether he was ever formally charged with any aféeand he said that every time he was
detained the police wrote a report; he was nekemntdefore a court.

| asked whether he was involved in other activitigth the party. He said that he used to put
up posters and raise funds. | asked what he likedtahis party and he said that his whole
family was oriented towards this party. Howeverotleer members of his family had similar
problems because they did not attend demonstrations

| asked why he continued to be involved with thel®N). He said that he was young,

excited and energetic. | noted that he had nogiyein me any reason for this keen support
except to say that he was a child when he joineldhésfamily supported that party. | asked
why he continued to be active even after beingidetband bashed by the police and he said
that the party had many supporters who were cobagents; they harassed and bashed him
if he did not attend demonstrations. He said teastbpped participating in demonstrations
months before he came to Australia. The beatingstunents started months before he came
to Australia; they came to his house looking fanhihe was beaten a few times.

| said that | found it hard to believe that anyevauld notice if the applicant simply did not
attend a demonstration. He said that he was otteeaghain organisers and played an
important role in those rallies.

| asked why the applicant could not simply movanother part of Pakistan. He said there
was no money. | noted his evidence that the fahviye had been sold to send him to
Australia and asked why the money could not haes hised to relocate the family in
Pakistan. He said that a family member did not iambove; indeed she did not want to sell
the house but the rest of his family convinced hasked whether the applicant would have
been safe elsewhere in Pakistan. He said that nfayletime he would be; but the party
people have connections everywhere.

| noted that the applicant had said that he wasobttee main organisers of the party and
asked him to tell me more about it. He answeredtimer vague terms, saying that when the
party was in government it was peaceful and thexe kass crime; when Musharraf came to
power, Nawaz Sharif was exiled and party membeps potesting for his return. | asked
whether the PML(N) was united with any other pafiye applicant said that when he was
there it was not; he does not know about the ptdsea. | asked whether the PML(N) was
involved with any other party during a two yearrspéhe applicant said that two parties
came from the Muslim League — Qaif and Noon.



At that point the hearing was adjourned. On reswnghe applicant said that he was not
feeling well and could not continue. The hearingwascheduled to resume. Unfortunately,
it was not possible to proceed with the hearingh@rescheduled date, as the Tribunal
considered that the interpreter was not compeidrg.hearing was again rescheduled.

Evidence at second hearing

At the hearing the applicant gave the followingdevice. He said that he left Pakistan
because of “the party”; he feared for his life. Tiaety was the PML-N, which he said, after a
long hesitation, that he joined in a particularryése said that he joined because all of his
family members were involved with this party; heswept mature at the time, and simply
joined on the instruction of others. | asked thgligant several times to elaborate on the aims
or policies of the party that he supported, buivas unable to tell me anything about what it
stood for, except to say that when Nawaz Sharifiwg®wer he built a lot of roads in Town
A.

The applicant said that his activities include@mdiing meetings and protest marches. | asked
several questions to elicit whether he was invoiweather activities, which received little
response. | asked the applicant whether he orghaisg activities or just attended them. He
said that he was a very special member of the plaagked several times how he was special
and eventually he replied that he was very actiihie activities of the party; he did all the
jobs he was given such as printing posters andrdiag halls for meetings. He said that he
was not an organiser, he did what his seniorshioig naming a particular person. | asked
what position that person held in the PLM-N, aneld@ipplicant responded that he has not left
the country. | repeated the question and the agmlisaid that he was the most senior person
in the party.

| asked the applicant to tell me about some imporaents in the history of the PML-N. He
said that it started at the time of Qaid-e-Hazemasked whether | wanted to know anything
else. | asked the applicant whether the PML-N wag or had in recent years been
associated with any other party. After | repeated @phrased the question numerous times,
the applicant finally responded that it was nqtut to the applicant information from the
United States Department of St&@teuntry Reportgsee below) stating that since about 2004
the PML-N has been associated with the PPP insgeke restoration of democracy. The
applicant said that he had already told me thatvWesharraf came to power he ousted
“them both” (by which he meant the leaders of tMLEN) and the PPP); they had both tried
to come back but they were not allowed. | askednaghether the parties were aligned,
leaving aside their leaders. The applicant saitidimeze 1996 he did not think so. The two
parties are totally against each other. If theyeappo collaborate, it is just for show. | asked
the applicant what significant event had occurreti996. He said that the PPP won the
election.

| asked whether the applicant was involved in tb@2elections and he said that he was. |
asked how the PML-N fared in those elections angdm that Musharraf was ruling the
country and Nawaz Sharif was in Saudi Arabia. kaskhether the applicant recalled those
elections and he said that he did. | asked whetieePML-N stood candidates. He said that
they did. | asked what the election results werdgtfe PML-N. The applicant replied

“nothing special”. | asked whether the PML-N hadwvany seats. After a long pause the
applicant replied that he did not think so. | puhtm that in fact the party had won fourteen
seats. The applicant responded that it was alpfaened and they had only won a few seats;
all the people working in the government are Musdfas people.



| asked the applicant whether he stood by his claims protection visa application that he
was the most senior party worker in Town A. He shat he was an active member rather
than a senior leader.

| asked the applicant what problems he had in Raki$ie said that he was arrested several
times and beaten up several times. He said thatkerrested twice in one year; once a few
years later; once again a year later; and once agi®w years after that. He could not
remember any other occasions. He said that afér e was just hiding from place to place.

| noted that the PML-N would have been in powet®7 and 1998. | asked whether he
could recall any arrests. He said that he wastaxddsut he could not remember the date.
Eventually he recalled it. It was just one arrestduse after that he was not active, he was in
hiding. | asked about the circumstances of thesairke said that he was taking part in a
protest march for the return of Nawaz Sharif; tbkge used tear gas to break up the protest
and the applicant was detained for a few dayské@dsim whether he stopped his political
activities after this arrest. He said that he was working; his partner was an Ahmadi and
the applicant’s party objected to him associatirttp\@n Ahmadi. | asked the applicant why
he had not mentioned this before. He said thateviesthe remembered he wrote. | asked the
applicant what problems his association with Ahmma@iused. He said that the party dislikes
them because they don't believe that they are hssli asked again what problems it caused
him. He said that they came to his business aed td force him to end the association. He
said that he also had an association with a gdlhas relative sold the house and sent him
here.

| asked the applicant for details of his busine=aidgs with the Ahmadi man. He said that
he paid rent and worked in a shop owned by the Alhman, who he referred to as his
partner. The applicant was associated with hinafoumber of years; then the Ahmadi man
left the country and went to Country A. This wasiparticular year. The applicant worked
the business for several more years after heHefstopped working a number of months
before he came to Australia.

| asked whether he continued to have problems hafégoartner left the country. The
applicant said that they had a very good relatignghey considered themselves as brothers.
After he left, the applicant continued to assocwith his siblings because they also worked
in the main bazaar. He went to their homes and ghace of worship. His own family was
scolding him. | asked why the applicant went toAlenadis’ place of worship. He
responded “nothing special”. | repeated the questaad he said that it was to listen to
speeches delivered from overseas that were playéelevision. | asked why he wanted to do
this, and he said that he just wanted to listenhat they were saying, but other people
advised him to leave the country. Later | askedaghy@icant to tell me what he knew of the
Ahmadi faith. He said that they never told him dnyg; he thinks they believe in Allah but
their style is different. | asked whether he atehtis mosque and he said that he went
rarely, but not for any reason.

| asked what problems he had because of his asisocveith Ahmadis. He said that he had
S0 many problems, people blamed him and said thatds one of them. He said that he had
a girlfriend but she was already married. | askbetiver he had any problems apart from the
fact that people “blamed” him. He said that a ceugfltimes his friends tried to beat him up.

| asked why the applicant simply did not stop asgow with the Ahmadis. He asked how
could he, the man was his partner and they werd geople. | pointed out that he had said
that his partner had left Pakistan a few years ago.



| asked the applicant to clarify his claim thatwes in hiding prior to his departure. He said
that he hired another person to look after hisriss while he hid at his siblings and his
relatives.

| asked whether he had stopped his activities thithPML-N because of the problems
caused by his association with the Ahmadis. He theitlalso his relative did not like his
political activities, and asked him to stop. | askeéhen he stopped and he said that it was
after he associated with the Ahmadis. | asked vexaatly this was, and he said that it was
several months before he came to Australia. | @hirh that he had said that his association
with the Ahmadis dated back to a particular year dgreed that he had known them over
several years. | asked when he first had problesnause of his association with them. He
said that he could not remember, he could not emer@mber when he came to Australia;
several months before he came here he had lotsudflé. Before this nobody knew about his
association with them because he did not go te giace of worship as often.

| asked what trouble he had faced in the monthsrbefoming to Australia. He said that he
was in danger because people don't like Ahmadiskéd the applicant three more times to
specify the trouble or problems he was having ait plarticular time, and he continued to
speak generally about how Ahmadis are dislikediarined the applicant that if he did not
provide a specific answer to the question | wowsuane that, in fact, he had no trouble. He
said that Muslims don’t like Ahmadis. His frienden torturing him. | asked him to describe
what happened with his friends. He said that a leoopmonths before he left his friends
attacked him; also people belonging to the parkgdsvhat he was doing. He said that his
partner advised him to leave the country.

| asked the applicant whether he had told the pd@lwout the incident when his friends
attacked him. He said that he had, but “nothingigfehappened. A truce was worked out
through the elders. The police arrested his frichdsreleased them under pressure from the
elders. His relative did not want him to pursuleatause she was afraid that it would lead to
animosity.

| asked the applicant again when he stopped hisgablactivities. He said that it was several
months before he came. His relative said thatittregt carried on he might be killed. | noted
that he left in a specific month and asked wheligecould remember the month of his last
arrest. He said that he thought it was the yearbef

| asked the applicant what he thought would happlea returned. He said that he thought he
would be killed because of his problems from pcéitiparties and because of his association
with Ahmadis. If he stopped his association with &hmadis, the Ahmadis would become
his enemy. The PML-N people do not like him becawsstopped working for them. He
stopped because his relative asked him to. | askgche could not have informed the party
that his relative was ill and this was why he waasing his activities. He said that they
would not believe him. Another problem is that ¢idfriend’s husband had threatened to kill
him. | explained to the applicant that this was @othvention related harm.

After the hearing, , the Tribunal wrote to the aqgoht pursuant to s.424A of the Act, inviting
him to comment on information that would, subjecahy comments he might make, be the
reason, or part of the reason, for deciding thavag not entitled to a protection visa. The
information was as follows:



* At the hearing he claimed that he had faced problenPakistan because of his
association with members of the Ahmadi communitwyéver, he did not mention this
claim in his protection visa application, or at dimye prior to the Tribunal hearing. His
application for refugee status was based entinellis claimed political activities.

* At the hearing he claimed that he feared returtongakistan for fear that he may be
killed by the husband of his girlfriend. He did moéntion this claim in his protection
visa application, or at any time prior to the Tmialihearing.

The Tribunal received the applicant’s responsahicth he stated that he did not agree with
the Tribunal’s ‘decision’ because his life is gamaly threatened. He stated that he had
relations with the Ahmadi community and was “thesed to be killed” because of this.
Another issue is that his girlfriend’s husband Faghd out about their affair and had beaten
the applicant, bruising him severely, and had tiereed to kill him. The applicant stated “I
could not explain these issues earlier as | anflment in English and | did not get a chance
to come in front of [the Tribunal]...l have properidance to support my case but | need
some time to get it from Pakistan”. The applicaguested the Tribunal not to take any
decision for the time being.

Country information
The following information is provided as backgrouondhe applicant’s claims.

According to the US State Departmé&uduntry Reports on Human Rights Practices
Pakistan, 1988 to 2003, and the Europa Regionalegsiof the WorldThe Far East and
Australasia,Pakistan, 2000 and 2003 (on which the Tribunaédeéind which remains
relevant), following the death of President ZiaHdeg in 1988, the Pakistan Peoples’ Party
(PPP) won national elections and its leader, Bertaitto, was sworn in as Prime Minister.
In 1990 she was dismissed by the President, whiardeica state of emergency. The PPP was
defeated at elections in 1990. A Government waséarby the Islami Jamhoori Ittehad (1J1)
coalition, and Muslim League leader Nawaz Shari s&orn in as Prime Minister. The
Government of Nawaz Sharif was itself dismissedrapthced in 1993 with a caretaker
government, which drew members from the PakistasliMuLeague factions and the PPP.
Elections in 1993 returned Bhutto to office.

In 1996, following sustained criticism of the gowerent in relation to corruption, law and
order and the economy, the President dismissedeRvimister Bhutto and dissolved the
National Assembly and the provincial assembliellincgelections for 1997 which were
decisively won by the opposition Muslim League.

Plagued by political rivalry, incompetence and aption, the Muslim League government of
Prime Minister Nawaz Sharif was overthrown in 18§%a bloodless military coup triggered
by Sharif's attempt to dismiss the Army Chief adf§tGeneral Pervez Musharraf. In April
2000 Nawaz Sharif was found guilty of treason atimeiocharges; in December 2000 he was
exiled for 10 years.

Musharraf designated himself as Chief Executive, arspended the Constitution, the
Parliament and the provincial assemblies. Betweerebiber 2000 and August 2001 local
government elections were held on a non-party lsasgishe Government announced that
national and provincial elections would take plac®ctober 2002. Musharraf was sworn in
as President in June 2001.



The Musharraf Government did not ban political igagttand the parties active prior to the
coup, including the PML(N), continued some actesti During 2002 the Government forced
both the PPP and the PML (N) to elect leaders dttaer Benazir Bhutto and Nawaz Sharif
by refusing to register any parties whose leadadsahcourt conviction. In May 2002
President Musharraf won a referendum to extendutesfor a further five years from
October 2002. In national elections held on 10 ©et®002 the PML (Quaid-e-Azam) or
PML(Q), the party backed by Musharraf and the amvon 72 seats; the PPP
(Parliamentarians) or PPPP won 62 seats; the Md#dWajlis-i-Amal (MMA), an alliance
of religious parties, won 42 seats; the PML (N) wldnseats; and the Muttahida Qaumi
Movement (MQM) won 12. Mir Zafarullah Jamali of tR&ML(Q) was chosen as Prime
Minister in November 2002.

The International Crisis Group (ICG) provides thi#dwing background on the PML-N:

The “Muslim League” label continues to be evocatagsociated with the All-India
Muslim League that is generally credited with hgwwon Pakistan’s independence.
A variety of right-of-centre parties have used atons of the name ... In the 2002
elections six parties entered parliament on Muslague platforms.

Today, the two largest parties taking up the Mudlaague mantle are the PML-N, a
faction formed under Nawaz Sharif's leadership983, and its Musharraf-era
offshoot, the PML-Q. Both advocate moderate econgnulicies centred on
privatisation and deregulation. In the past the PNlhenefited from the military,
corporate and bureaucratic patronage the PML-Qemgays. Party activists from
both factions stress ideological attachments tAthindia Muslim League and its
leader, Mohammed Ali Jinnah.

By its opposition to the military during its lasirin (1997-1999), the PML-N became
the target of its former ally, and by joining foscaith the PPP and other like-minded
parties in the anti-military Alliance for the Reisition of Democracy, the party hopes
to use democratic credentials to regain groundttoiie PML-Q.

The military-created PML-Q also claims the All-ladvluslim League’s legacy. Its
leadership is composed largely of former membeRME-N who joined the splinter
group after the army ousted Sharif's governmerit989. The new faction also
usurped PML-N offices in Islamabad, Karachi anddrah The PML-Q is currently
in power in the centre, the ruling party in Punjaig a coalition partner in the Sindh
and Balochistan provincial administrations. Depenaes it is on the military,
however, it has had to dilute its party ideology(International Crisis Group 2005,
Authoritarianism and Political Party Reform wPakistars , Asia Report 102, 28
September, pp.11).

The ICG reports that the PPP is currently operatiraliance with the PML-N as the
Alliance for the Restoration of Democracy (ARD),ialhopposes the regime of Musharraf
and the ruling party, the PML-Q.

As to the situation of Ahmadis, according to thatelh States Department of St&euntry
Reports on Human Rights Practides 2006:

The law declares the Ahmadi community, which comsdtself a Muslim sect, to be
a non Muslim minority. The law prohibits Ahmadishavclaimed approximately two



million adherents, from engaging in any Muslim pi@es, including using Muslim
greetings, referring to their places of worshiprasques, reciting Islamic prayers,
and participating in the Hajj or Ramadan fast. Aimavere prohibited from
proselytizing, holding gatherings, or distributilitgrature. Government forms,
including passport applications and voter regigtratiocuments, require anyone
wishing to be listed as a Muslim to denounce thméer of the Ahmadi faith. In
2005 the government reinstated the religion colfmnmachine readable passports
(see section 2.d.). Ahmadis were frequently discratted against in government
hiring and in admission to government schools aced prosecution under the
blasphemy laws.

On June 24, a mob attacked Ahmadi residents indéh&ahi near Sialkot district,
Punjab, after allegations of the desecration okbean. The rumors alleged that
Ahmadi men were seen burning pages of the Korgaliiic. The police arrested the
accused Ahmadis, but a mob gathered and starteihigurouses, shops, and vehicles
of Ahmadis. There were reports that prior to theéddant, Muslim clerics had
encouraged mobs to attack Ahmadis by calling oduslims on the loud-speakers

of their mosques that non Muslims should not benadld to live among Muslims.
Reports indicated that two Ahmadis were injuredi about 100 Ahmadi villagers

fled their homes where they had lived for 60 years.

FINDINGS AND REASONS

The applicant claims to be a national of Pakisktaning sighted his passport at the hearing |
am satisfied that this is the case. Accordinglg,di@ims to refugee status will be assessed as
against Pakistan as his country of nationality.

The applicant claims that he faces persecutioretunrm to Pakistan for three reasons. First,
he was involved with the PML-N, and fears that heyrbe harmed by the government
because of this political activity, or alternatiethat he may be harmed by members of the
PML-N because he ceased his political activity beteaving Pakistan. Second, he claims
that he associated with Ahmadi friends and coul#ilbed because of this. Thirdly, he claims
that his married girlfriend’s husband will kill hithhe returns.

The second and third claims were raised for tts fime at the second hearing before the
Tribunal. The applicant was advised in a lettelofwing the hearing that the fact that he had
not raised the claims at an earlier time might eabe Tribunal to conclude that they were
not true. He was further advised that, in thessuanstances, the Tribunal could conclude that
he was not, in general, a credible witness, andhisaother claims should also not be
accepted. By way of response, the applicant stagdche could not explain these issues
earlier because he was not fluent in English,“@ntbrmation deleted in accordance with
s431 of Migration Act as it may identify the apaht]”. He requested additional time to
obtain documents from Pakistan.

| do not accept the applicant’s explanation forfaikire to raise the claims about his Ahmadi
association, or the difficulties with his marriedfgiend, at any time prior to the hearing, and
consider that he had ample opportunity prior td timae to raise these matters. He has been
in Australia since a particular year, and lodgedgrbtection visa application that same year.
He gave evidence before the Tribunal that a friehd was fluent in English helped him to
complete the application. He was offered the oppaty to appear before the Tribunal, with
the assistance of an interpreter, but electedmatténd the initial hearing. He has since
attended two hearings in relation to the proceediddthough the first was adjourned at his



request because he said that he was unwell, wieenuidility of his evidence on that occasion
is compared with that given at the second heatiag) satisfied that any health issues on the
first hearing day did not adversely affect his catyato give evidence in any significant
respect. His evidence on both days was essentatigistent; there are no obvious
deficiencies in the evidence given on the first,dalyen it is compared with that given on the
second day. | would expect, in all the circumsgéanthat the applicant would at least have
raised in general terms the two issues which henbasraised, even if he had not provided
details. The fact that he only mentioned them Herfirst time at the second hearing leads me
to conclude that, even if there is some truth eéodlaims, these matters do not genuinely give
rise to a well founded fear of persecution on tag pf the applicant.

For similar reasons, | am not prepared to allowaiglicant additional time to obtain
documents from Pakistan. It is over a year sineeaghplicant applied for a protection visa.
He has been on notice since a letter from the fiahunviting him to a hearing, that he had
not provided sufficient information to support ading that he was a refugee. He has not,
since then, provided any additional documentargewie. | consider that the applicant has
had ample time to provide any genuine documentstwmight support his claims. | shall
therefore proceed to determine the applicatiorherbasis of the information now before me.

Claim in relation to extra-marital affair

Given the late stage at which this claim was rgised for the reasons set out above, | do not
accept that the applicant in fact has a genuinedipersecution as a result of an extra-
marital affair. In any event, there is no suggesarising from the applicant’s evidence

about this matter that any harm he might face lstian to such a matter would be directed at
him for any of the Convention reasons. The apptisavidence suggests that any harm
would be private harm, arising from his personddgwour and circumstances. While the
applicant indicated that the police would not pcotam, there is no suggestion that any
failure of state protection would be for a Conventreason. Even if it were accepted, this
claim does not fall for consideration under theugees Convention.

Credibility

The applicant’s other claims (about his politicetivaties, and his association with Ahmadis)
potentially give rise to protection obligationsthiey were to be accepted. The first step in
assessing these claims, however, is to determie¢hwhthe applicant’s evidence should be
accepted. The mere fact that a person claims fgareecution for a particular reason does
not establish either the genuineness of the asisierde or that it is “well-founded” or that it is
for the reason claimed. It remains for the appli¢a satisfy the Tribunal that all of the
statutory elements are made out. Although the quirafeonus of proof is not appropriate to
administrative inquiries and decision-making, tekevant facts of the individual case will
have to be supplied by the applicant himself osékérin as much detail as is necessary to
enable the examiner to establish the relevant.fadte Tribunal is not required to accept
uncritically any and all the allegations made byapplicant. MIEA v Guo & Anor(1997)

191 CLR 559 at 596\agalingam v MILGEA1992) 38 FCR 19Frasad v MIEA(1985) 6
FCR 155 at 169-70.) In assessing the applicantteece | have had regard to the Tribunal’'s
Guidance on the Assessment of Credibility. | hdge had regard to the particular
circumstances of the applicant, and how they mag Irapacted on his ability to provide a
consistent and coherent account of his circumstaridee applicant claims that he is stressed
because of unemployment, not well educated, artchthes unable to remember events in
Pakistan well. However, | do not consider that éi@etors account for the highly



unsatisfactory nature of his evidence as a wholé,hés inability to provide often basic
information in support of his claims. | have cortgd that significant parts of the applicant’s
account should not be accepted.

Claim in relation to religion — association with adis

| accept, on the basis of the extract from@oeintry Reporabove, that Ahmadis do indeed
face serious discrimination in Pakistan. HoweVeg not accept, based on the applicant’s
evidence, that he had any significant associatibim Ahmadis in Pakistan which gives rise

to a well founded fear of persecution. First, fog teasons discussed above, | consider that if
the applicant was telling the truth about this erathe would have mentioned it at an earlier
stage. Secondly, his oral evidence about his Ahmaaiections and resulting difficulties
was vague, inconsistent and confused. For exardespite his claim that he had been
closely associated with Ahmadis, and had attenleid place of worship for a number of
years, he was unable to tell me any significardarimfation about the Ahmadi faith or beliefs;
nor was he able to provide a satisfactory explanads to why he attended the Ahmadi place
of worship. Even if the applicant had a business@sation with Ahmadis, | consider it
simply not credible, in the absence of any expianathat the applicant would attend their
place of worship as part of this association, esgfig@iven the serious discrimination
suffered by Ahmadis, and the serious consequence®hverts or suspected converts from
Islam. Given the potentially serious consequengea person suspected of converting to the
Ahmadi faith or associating with Ahmadis | findntonceivable that a non-Ahmadi
Pakistani would not only maintain, for no appaneason, a relationship likely to lead to
such problems, but would extend his associatiofoteexample, attending AHmadi worship.
For these reasons | find that the applicant igelbhg the truth about having been subjected
to harassment and discrimination amounting to jpetg@n because of an association with
Ahmadis. | am satisfied that he does not have &faehded fear of persecution for reason of
an association, or imputed association with Ahmadis

Claims in relation to political opinion and actiigs

Finally, | shall deal with the applicant’s claintsfear harm for reason of his political

opinion, that is, his membership of the PML-N. BEpplicant’s evidence in regard to his
political activity was vague and inconsistent. il stated in his protection visa
application that he joined the party because heimvpsessed with its manifesto, and because
his family members all belonged to the party, heegaral evidence (at both hearings) that he
joined as a child, or a person who was not mahgeause his family were members and he
did as he was told. He was unable to provide afgyrmation about the aims or policies of
the PML-N, except to say, when pressed, that thé-R\jovernment had improved the
roads around Town A. The applicant appeared tovKittle about the history of the party.
For example, the country information referred toad) which was put to the applicant at the
hearing, states that since around 2000 the PPEhariRML-N have worked in a coalition to
resort democracy and defeat the Musharraf govertiriae applicant appeared to be quite
unaware of this, despite claiming to have workeuddials these ends himself while in
Pakistan; his evidence was that the parties wevayal opposed to each other. Similarly, the
applicant was unaware of the PML-N results of th@2national elections. The applicant
claimed in his protection visa application that¥ees “the senior worker” of the PML-N in

his town; even though at the hearing he statedatihabre accurate description was that of an
active worker, | do not accept that the applicaas wvolved with the PML-N to any
significant extent, given his lack of knowledge abthe party. As noted above, he knew little
or nothing about its policies or its history. Hesammable to tell me why he joined, except to



say that all his family were members; and he wableto provide a satisfactory explanation
as to why he was more active than any other meofid@s family, or why he had problems
as a result of his membership when they did not.

As | do not accept that the applicant was a merahar politically active with, the PML-N,

it follows that | do not accept that he faced adyaase consequences amounting to
persecution as a consequence of such memberstapylevent, his account of his claimed
persecution as a consequence of his membershipme@ssistent, vague and generally
unsatisfactory. He was unable to provide a consistecount of the occasions when he
claimed to have been arrested. Ultimately he stidi@idhe gave up his political activities for
no reason other than that he was asked to do bslvglative. While he also claimed that he
was at risk of harm from other party members bezdueshad left the party | do not accept
that this is the case, because | do not accepthtaatpplicant was a member of the PML-N at
all, and certainly not one of such significance thia departure from the party would be of
concern to other members. Based on his evidendepathe reasons set out above, I find
that the applicant does not have a well foundeddépersecution in Pakistan for reason of
his political opinion or activity.

CONCLUSIONS

Having considered the evidence as a whole, | ansaittfied that the applicant has
established that he has a well founded fear ofegetsn for any of the reasons put forward
in writing or in his oral evidence. | am thereforet satisfied that the applicant is a person to
whom Australia has protection obligations underReéugees Convention. Therefore the
applicant does not satisfy the criterion set owg.86(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify the applican
or any relative or dependant of the applicant at isithe subject of a direction
pursuant to section 440 of tMigration Act 1958.

Sealing Officer's I.D. PRDRSC




