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The Tribunal affirms the decision not to grant the
applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Pakisarrived in Australia and applied
to the Department of Immigration and CitizenshipddProtection (Class XA) visa. The
delegate decided to refuse to grant the visa atifieabthe applicant of the decision
and his review rights by letter.

The delegate refused the visa application on teeshhathe applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rgltithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingtticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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13.

14.

15.

16.

The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besoldly attributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.
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18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

21.

22.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred thardelegate's decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tributtagive evidence and present arguments.
The Tribunal hearing was conducted with the assigt@f an interpreter in the Urdu
and English languages. The applicant was represé@mtelation to the review by his
registered migration agent who attended the hearing

According to his protection visa application the@lgant was born in Pakistan. The
applicant stated that he completed ten years afagtun. He stated he attended
Government High School. The applicant stated teatas employed as a “technician”
at Trading Company for two years. The applicartestéhat he resided in the town
from when he was born until two years prior to dapa. The applicant states he
resided in Country A for two years. The applicaateélled to Australia on a Pakistani
passport issued in Country B. The applicant obthabusiness visa which was issued
in Country A.

The applicant made the following claims in his pation visa application.

* | got married to [name] in [datd]he marriage was not recognised by our
family. We married each other because we loved ettedr. Her parents
wanted her to marry someone else. We decided tawary and arrange our
own marriage.

» After getting married we hid in [name] for two mhet[name] parents came
to know about our hiding place and we had to ldmaause of the fear of
persecution and even death.

* | had received death threats from her [relativesble we were married as
they knew we were in love.

» Being unemployed | had to return to my parents whoe angry with me for
getting married without their consent. They askedtandivorce [name] |
refused to do so. My parents refused to help me.

* We decided to leave [town] and go to Lahore. Igghe cash from some
friends and on [date] when we arrived at the batst [name] [relatives]
and friends were there looking for us. | was beatgby them severely. |
was seriously injured. They took us to their home Bcked me in a room.
They took [name] somewhere else. | don’'t know wWigipened to [name].



They kept beating me. | went unconscious becautteofbeating. Luckily |
was able to escape and got a bus to Lahore.

| was scared they may find me again. | appliedifaisa to [country] with the
help of my friend. | arrived in [country] on [daté]lived comfortably there

In [date] in [country] | saw one of the persons wiere involved in my
kidnapping and beatingthought Australia would be safe as it is far away
from Pakistan | applied for a business visa throaiglagent.

| don’t want to return to Pakistan as | fear tha¢ of my wife’s relatives will
kill me.

The police in Pakistan are corrupt. | reportediid@apping. They abused
me for running away and marrying without the consdmour parents.

23. The applicant was interviewed by an officer of Bepartment. He provided the
following information at the interview.

He obtained a degree in Pakistan. In Pakistan hikedas a shopkeeper. In
Country A he worked as a technician.

He provided the year his wife was born.
He met his wife while she was still at school. Hel feft school.

He married her in April in a mosque. He doesn’tdhavmarriage certificate.
He doesn’t have any photos of his wife or any otterument to verify her
identity.

They went into hiding after they were married. Théyin the town for two
months His wife’s [relative] and his friend fourfteim. He was taken to his
wife’s home and was beaten until he was unconscldesvas unable to
walk. He was locked up. When he regained consoeassthe door was open
and he walked out of the door, went to the bus atmpcaught a bus to
Lahore.

In Lahore he contacted a friend in Country A anghoised a visa to Country
A.

In Lahore he slept in a park until someone offdried accommodation. He
lived in Lahore for 20 days with Mr Y.

He returned to the town to get his ticket to Copitifrom his friend a few
days before he left Pakistan. His friend couldoine to Lahore. He only
stayed half an hour. He reported his assault tpéiee when he went to the
town. The police didn’t write a report and threaemim.

He couldn’t remain living in Lahore because he seared they would find
him again and beat him up.

He couldn’t go anywhere else in Pakistan becausesalsdrightened they
would become aware of his whereabouts.



» He was going to stay in Country A for the rest isfliie. He saw the person
who beat him up in a market and he had to leaver@pi.
24. He submitted the following reports at the interview
» Pakistan: Honour Killings of girls and women, Amiyeiternational
September 1999.

» Case Study; Honour Killings and Blood Feuds, GesiderWatch
www.gegndercide.org/case

25. The applicant’s migration agent made the followsadpmissions in relation to issues

raised during the interview:

How [name] was successful in hiding his affair fotwo years in the village?

They used to write letters to each other and usedd¢hange those letters while on
her way to school or at his shop where [name] tsedme shopping (actually to
meet [name]).

[name] used to take half day leave from school whel wanted to meet each other,
this happened only a few times.

The letters were discarded soon after reading.

[name] [relatives] were suspicious of their affaid had threatened to kill him even
before [name] and [name] got married.

Why [name] didn’'t have any photo of his wife?

[name] and [name] both were scared of getting chdlgat’s why they never kept any
photo or any other identity of each other with them

Why is it not possible for [name] to stay in othemparts of Pakistan?

[name] is scared of being killed if he goes bacRakistan. [name] family can find
him easily anywhere in Pakistan. It may be diffidal her family to come to
Australia. He also saw that person in [Country Alowvas involved in beating and
bashing him that is why [name] fled to Australia fis safety and he strongly
believes that [name] family will not be able to eoin Australia. [name] doesn’t
know how that person came to know about his whengatin [Country A]. [name]
strongly believes that person came to harm hinCountry A].

Why he went back to [place] to collect the ticketrbm his friend and report the
matter to police in [place]. ([name] mentioned thahe stayed there only for half
an hour).

[name] didn’t want to go back to [place] as he wesdly scared of being caught again
but his friend was unable to come to Lahore bechisseife was in hospital
(expecting delivery of baby) and he had to lookrlfter as well. [name] also wanted
to report this mater to police so he went to thiEcpastation nearby but had to leave
when the police told him that he will be put behihd bars for getting married
without the consent of his and [name] parents.rAfiat he caught the bus straight to
Lahore and then went to [Country A].



Application for a Business (Short Stay) visa

26. In his application for a Business visa the appligaovided the following information:

* He was employed by Trading Company in Country & #&schnician.
* He resided in Country A
» He was coming to Australia to get technical tragnin

* He submitted a document from the board of Techritdaication which
stated he had completed three years of study athdltained a Diploma.

* He submitted copies of pages from his passporégsuPakistan.
* He submitted his Business Card and letters fromdiiggCompany
Summary of evidence provided by the applicant at th hearing

27. The Tribunal asked the applicant about the inforomatte had provided in his
protection visa. He claimed that he had writtensiasy in Urdu and his agent had
translated it for him. He claimed his agent hadlreack what he had translated and the
information in his protection visa application wase and correct.

28. The Tribunal asked the applicant about his educatid?akistan. He claimed that he
completed 18 grade. He stated that he had done no further stfidiyhe matriculated.

29. The Tribunal asked the applicant about his emplaoyrrePakistan. He claimed he
worked in a shop as a salesman. He claimed he dankie shop for two years. The
applicant claimed he was unemployed for four years.

30. The applicant claimed in Australia he works in etday.

31. The Tribunal asked the applicant about his placesiience in Pakistan. He claimed
he lived in a village. He claimed his village hgsapulation of a particular size and is a
particular distance from Lahore.

32. The Tribunal asked the applicant when he firstioletha Passport. He claimed when
he was planning to visit his father in Country GeTlribunal asked the applicant if he
could submit his previous passport to the Tribwsait only had photocopies of the
pages that were submitted with his business viphcapion. He claimed it was at his
home but that he would submit it to the Tribun&¢athe hearing.

33. The Tribunal asked the applicant why he feared'nétg to Pakistan. He claimed he is
afraid his wife’s relative will kill him becauseshwife’s family doesn’t support their
marriage.

34. The Tribunal asked the applicant about his wilee applicant initially stated she lived
in his village. He then claimed she lived in thetngllage. He claimed that her home
was one kilometre from his home. When the Trib@askied the applicant how old his
wife was he claimed when she was born. When tHaumal asked for her exact birth
date he claimed he didn’t know her exact birth dégeclaimed his wife had one
relative. The Tribunal asked the applicant whabst his wife attended. He claimed
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40.

the high school. When th&gibunal asked the applicant when his wife hadstueid high
school he claimed that he didn’t know.

The Tribunal asked the applicant when and howiseret his wife. He stated on her
way to school. When the Tribunal asked the appliedrat year his wife was in when
he met her, he claimed that she had finished schatien the Tribunal put to the
applicant that he had claimed he had met her owhgrto school he claimed that his
wife was studying at home not at school but shendttd a tuition class. The Tribunal
asked the applicant how he came to meet his wifeepnway to a tuition class. He
claimed they were walking on the same track. Hengd he was going to catch a bus
as he was going to look for work in the city. Thibtlinal asked the applicant if it was
normal for a young girl in a rural area to walkradoHe claimed that the tuition class
was not far from her home.

The Tribunal asked the applicant what happenedhein first meeting. He claimed he
saw her on the track and said hello. The Tribuskéd the applicant what happened
after the first meeting. He claimed that they gty started to like each other. The
Tribunal asked the applicant when they met agaenclidimed that every day they
walked on the same track and saw each other. Tiban&l asked the applicant if he
could explain in more detail how their relationstigveloped. The applicant claimed
that they met on the track every day when his wifs on her way to attend tuition
classes. He claimed that the tuition classes welde3:6 days a week. He claimed his
wife was always by herself. He claimed that theat every day for about 3-4 minutes
SO as not to arouse suspicion. He claimed that fhor@ they met until when they were
married they never met anywhere else or had arer tgpe of contact with each other.
The Tribunal summarised what the applicant had tteddTribunal about his contact
with his wife and he agreed with the summary.

The Tribunal asked the applicant about his cldiat his wife’s relative was suspicious
of their affair and had made death threats. ThéiGpy claimed that her relative was
suspicious a month before they were married. Heneld that someone must have seen
them together on the track. The Tribunal askedfipicant what her relative did when
he became suspicious. He claimed that he threhtane The Tribunal asked the
applicant for details of the threat. He claimeattivhen he was standing at the bus stop
her relative and his friend approached him and ‘seedhave come to know you are
seeing our sister and we are warning you to leavalone” When the Tribunal put to
the applicant that this warning didn’t appear taal#eath threat he claimed that the
friend didn’t have a good character.

The Tribunal asked the applicant if his family wareare of his relationship with her.
He claimed that 15-20 days before the marriageadeahchat with family members and
told them he wanted to marry her. He claimed thay didn’t agree to the marriage
because they wanted him to marry someone else.

The Tribunal asked the applicant when he decidedawy his wife. He claimed after
her relative threatened him. He claimed he decidedarry her even though the
families did not approve of the relationship beeals loved her.

The applicant claimed that he married his wife WttenTribunal asked the applicant
what day of the week he was married he claimedd@tdemember. He claimed that
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they were married in the mosque. He claimed hen@tiMr X and two of Mr X’s
friends attended the wedding.

The applicant claimed that after they were martiexy hid in town with his friend Mr

X. The Tribunal asked the applicant why he didndv@ to an area that was further
away from his home. He claimed he didn't have amyay. The Tribunal asked the
applicant for Mr X’s address. He claimed he didmibw the exact address. He claimed
he lived with Mr X for a couple of months. When thebunal asked the applicant
when he left the town he claimed he didn’t rementberdate but he was there for
about two months. He claimed he left the town bsede wanted to move to Lahore to
find work.

The Tribunal asked the applicant when he left tventto find work in Lahore. The
applicant claimed he didn’t know. He claimed thvad tmonths after living there he
went to the bus stop to go to Lahore and somehewifie’s relatives had found out
they were at the bus stop. He claimed that theytieaup and took his wife with
them. The Tribunal asked the applicant for moraitietHe claimed that his wife’s
relative and his friend beat him up at the bus.dttgpclaimed that they took both of
them in a car to his wife’s home. He claimed thegtlthim again and he became
unconscious. When the Tribunal asked the appliiwadéscribe the injuries he suffered
he claimed that his shoulder was injured. He cldithat at night when he regained
consciousness he saw the door was open and hevegn Bhe Tribunal asked the
applicant what he did when he ran away. He claiheedaught the bus to Lahore.
When the Tribunal asked the applicant when thiglent happened he claimed that he
couldn’t remember.

The Tribunal asked the applicant what he did indralHe claimed that when he
arrived in Lahore he had nowhere to live so hetstefhe park for 2-3 days. He
claimed a person, Mr Y, who observed him for 2-g@sd@ok him to his place. He could
not tell the Tribunal where Mr Y lived in Lahoreektlaimed he lived with Mr Y for
15-16 days. He claimed that during that perioddm@acted a friend in Country A. He
claimed that his friend in Country A sent him awitation to work in Country A and
then he applied for his visa.

The Tribunal asked the applicant what documentsaaeto submit to get his Country A
work visa. He claimed that he submitted the iniotatetter his friend had sent him
from Country A, a medical certificate, bank stataetseand his passport. The Tribunal
asked the applicant when he applied for his vigadontry A. He claimed “after
arriving in Lahore and after contacting his friend@he Tribunal asked the applicant
when he arrived in Lahore. He claimed he couldehember. The applicant claimed
he couldn’t remember exactly when he applied fendisa to Country A but he claimed
it was when he was in Lahore The Tribunal put sodpplicant it had difficulty with

the fact he couldn’t remember significant evertie claimed he was very upset at that
time.

The Tribunal put to the applicant that it had duity with his claims that he applied
for his Country A work visa “after arriving in Lal®mand after contacting his friend in
[country]” as the visa was issued.
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The Tribunal asked the applicant why he didn't e&akistan when his visa was
issued. He claimed that he had to ask his frierattange his ticket as he didn’t have
any money.

The Tribunal asked the applicant why he didn’t teda another area in Pakistan He
claimed that he feared his wife’s family would fihon and kill him. The Tribunal put
to the applicant that Pakistan had a populatioh66f million people and it had
difficulty with his claim that he could be foundyavhere in Pakistan. He claimed they
could put his picture in a newspaper.

The Tribunal put to the applicant that he obtaihisdvisa to work in Country A but he
didn’t leave Pakistan until after two weeks. Thétinal put to the applicant it had
difficulty with his delay in leaving Country A givehis claim that he feared he would
be killed by his wife’s family. The applicant claga it took time for his friend to
organise the money for his ticket.

The Tribunal asked the applicant if he had soughiprotection of the authorities in
Pakistan. He claimed he spoke to the police byt wildn’t help him. The Tribunal
asked the applicant when he talked to the polieecleimed when he went to collect
his ticket from his friend in the town. The Tribu@asked the applicant why he made a
report to the police after he had organised hisdape from Pakistan. He claimed that
the police didn’t register the report. He claimbkdyt threatened him and told him that
they would lock him up because he married withtbatpermission of the family.

The Tribunal asked the applicant about his emplayrireCountry A. He claimed he
worked for Trading Company where he lived. He cknthat the company he worked
for traded products The Tribunal asked the appliedrat work he did. He claimed that
he checked the orders.

The Tribunal asked the applicant why he left CopAtrHe claimed that he saw his
wife’s relative’s friend who had kidnapped and beat in Pakistan. The Tribunal
asked the applicant when he saw him. He claimezha gfter arriving in Country A
The Tribunal put to the applicant that it had gwdigtculty with the fact he could not
tell the Tribunal specific dates of any significamtidents he claimed had happened to
him. He then claimed that he saw him in Novemb&e Tribunal asked the applicant
what he did when he saw the person. He claimedmaway and applied for a visa to
Australia. He claimed he applied for a businesa aiterwards.

The Tribunal asked the applicant about the inforomahe provided in his business visa
application. He claimed his agent prepared evamngthlrhe Tribunal asked what
documents he had had submitted for his busineas We claimed he didn’t know his
agent prepared and submitted the documents. Thenai put to the applicant that the
information he submitted about his education angleyment in Country A and
Pakistan were inconsistent with the informatiorhiad provided to the Tribunal. The
Tribunal put to the applicant that he had submiéetbcument stating that he had
attended an education institution in Lahore foe¢éhyears and had a Diploma. He
submitted documents which stated he worked witbrapany dealing with products.
He had submitted a business card which stateditbatompany he worked for was in
Country A. The applicant claimed his agent prepanestything so he could get the
visa. The Tribunal put to the applicant that thet taat he had provided false
information and documentation to the Australian agsly to obtain a Business visa
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may indicate that he would be prepared to provadigefinformation to obtain a
protection visa. The applicant claimed he wantecbioe to Australia.

The Tribunal put to the applicant that he obtaihisdvisa to Australia but he didn’t
leave Country A until a month after and asked waylblayed leaving Country A. He
claimed he went to another city and stayed indaadsdidn’t go out. The Tribunal put
to the applicant that it had difficulty with hisldg in leaving Country A given his
claim he feared for his life. He then claimed tgeiat took his passport and told him
unless he was paid he would not return his passport

The Tribunal put to the applicant that there wégaificant inconsistencies in his
evidence which indicated to the Tribunal that he wat a witness of truth and that his
story had been fabricated. The Tribunal put toaiglicant for comment the following
inconsistencies in his evidence.

The Tribunal put to the applicant that he told Brepartment a year his wife was born
and he told the Tribunal she was born in a diffeyear. The applicant claimed what he
told the Tribunal was the correct year.

The Tribunal put to the applicant that there wamnsistencies in the evidence he had
provided in relation to his contact with his wif@d Tribunal put to the applicant that
he had told the Department that he had met her whemvas still at school. His

adviser had told the Department that he and his usked to write letters to each other
and had exchanged those letters while she wasramayeto school or at his shop when
she came to meet him He had told the Tribunalhisatife had finished school and
that their only contact was when they met on heskinwhen she was on her way to
tuition classes. The applicant claimed that whey gaw each other on the track they
gave each other letters. The Tribunal put to th#iegnt that it had asked him a number
of times during the hearing to explain his contaith her and he had not claimed that
they had exchanged letters. The Tribunal alsogthéd applicant that he told the
Tribunal he was unemployed but his advisor had stiddnthat his wife met him and
exchanged letters in his shop. The Tribunal ptlhécapplicant that he told the
Department he met his wife when she took a dagdfbol and he had told the
Tribunal she was not at school. The applicant ctaltis wife was studying at home
and he was unemployed.

The Tribunal put to the applicant that there weamnsistencies in his evidence in
relation to when he was married. The Tribunaltpuhe applicant that he told the
Department he was married in April and he toldThbunal he was married in May.
The applicant claimed he was married in May. Henedal he couldn’t remember dates.

The Tribunal put to the applicant that he told Brepartmental officer that when he was
beaten by his wife’s relative he was unable to vimlkhe had told the Tribunal his
shoulder was injured. He claimed he was beateh®shoulder and that was his main
injury.

The Tribunal put to the applicant that he told Brepartmental officer he worked as a
technician in Country A and had obtained a degndakistan. He told the Tribunal he
had done no further study after his matriculatida.told the Tribunal he checked the
orders for a trading company that dealt with praslude claimed his agent in Country
A told him to say he was a technician.



60. The Tribunal put to the applicant that he told Brepartment that he saw the person
who kidnapped him in Country A in March and tolé thiribunal he saw him in
November. He claimed he first saw him in Novembkewhe applied for a visa and
then he saw him again in March.

61. The Tribunal put to the applicant it had difficuligcepting the claims he had made
were true because of his vague evidence aboufisgymt incidents like his wife’s birth
date. He claimed “How can | remember all the dat&€k& Tribunal put to the applicant
that he couldn’t remember when he had tried todeghe town, when he was beaten
and kidnapped, when he escaped from his kidnagpevien he arrived in Lahore.
The applicant claimed he was beaten up so he couéamember.

62. The Tribunal put to the applicant it had difficuligcepting his claims were true
because of his delay in leaving Pakistan afterioioig his visa to China. He claimed
he didn’'t have the money to get a ticket and haalai for his friend to get the ticket
for him. The Tribunal put to the applicant it hatfidulty with his delay in leaving
Country A. He claimed that how he could leave CouAtwhen his passport was with
his agent.

63. The Tribunal put to the applicant that because®fritonsistent evidence, his vague
evidence about significant things that he claimad happened to him and his delay in
leaving Pakistan and Country A it had problems withcredibility which may lead the
Tribunal to confirm the decision of the delegate.

64. The Tribunal adjourned the hearing so the applieadthis advisor had time to
consider the adverse information the Tribunal haick the applicant and to give them
the opportunity to present any further evidenctoanake any submissions.

65. The applicant’s advisor after the adjournment stiteaithat the applicant had difficulty
remembering things and was confused because handas pressure. He submitted
that he had told the Department he could submiirtaigiage certificate but he couldn’t
get it from Pakistan. He claimed that in the aleagpplicant comes from they only
record the year of birth not the date of birth #mat is why he couldn’t tell the Tribunal
his wife’s birth date. The applicant’s advisor mawefurther submissions.

66. When the Tribunal asked the applicant if there araghing else he wanted to tell the
Tribunal. He claimed that although he was confussalit some dates his story was
true. The applicant claimed that he needed nodutime to comment on or respond to
the information put to him during the hearing

67. The applicant submitted to the Tribunal his passimat had been issued to him in
Pakistan.

FINDINGS AND REASONS

68. The applicant travelled to Australia on a Pakisfaasgsport. The Tribunal accepts that
he is a citizen of Pakistan and has assesseddmsschgainst Pakistan as his country of
nationality.

69. The applicant claims that he married his wife withthe consent of their families. He
claims after they were married they hid in the towa claimed his wife’s relative and



70.

71.

72.

73.

74.

his friend kidnapped them and took them back tonlifis’'s home. He claims he was
beaten. He claims he managed to escape and cabghtta Lahore. He claims while
he was living in Lahore he applied for a visa tai@wy A. He left Pakistan and lived
and worked in Country A. He claims in Country Adsv the person who had
kidnapped and beaten him. He applied for a visaustralia. He claims he fears
returning to Pakistan because one of his wife'atinets will kill him.

When determining whether an applicant is entittedrotection in Australia the
Tribunal must first make findings of fact on thaiohs the applicant has made. This
may involve an assessment of the applicant’s cil@glidVhen assessing credibility, it
is important to be sensitive to the difficultiesesf faced by asylum seekers. The benefit
of the doubt should be given to asylum seekers ave@enerally credible but unable to
substantiate all of their claims. That said, thidmal is not required to accept
uncritically any or all allegations made by an agoit. In addition, the Tribunal is not
required to have rebutting evidence available before it can find that a particular
factual assertion by an applicant has not been mmadéVioreover, the Tribunal is not
obliged to accept claims that are inconsistent wWithindependent evidence regarding
the situation in the applicant's country of natidgaSeeRandhawa v MILGEA (1994)

52 FCR 437 at 45]1per Beaumont JBelvadurai v MIEA & Anor (1994) 34 ALD 347

at 348 per Heerey J aapalapillai v MIMA (1998) 86 FCR 547. If the Tribunal
makes an adverse finding in relation to a matetam made by an applicant but is
unable to make that finding with confidence, it tnu®ceed to assess the claim on the
basis that the claim might possibly be true. (Bé&IA v Rajalingam (1999) 93 FCR
220).

The Tribunal did not find the applicant to be ahful or credible witness. The reasons
for the Tribunal’s findings are discussed below.

There were problems with the applicant’s claimsudlhis wife.

At the hearing when the Tribunal asked the apptibaw old his wife was he claimed
a year she was born in When the Tribunal asketddoexact birth date he claimed he
didn’t know her exact birth date. The applicant hald the Departmental officer at the
interview a different year of birth. When the Tnitah put to the applicant the
inconsistencies in his evidence he claimed that Wwadold the Tribunal was the
correct year his wife was born. His advisor subeditthat the applicant couldn’t tell the
Tribunal his wife’s exact birth date because indhea he came from in Pakistan they
only record the year of birth. The Tribunal does axxept this submission as at the
Departmental interview when the Departmental offeesked the applicant for his
wife’s birth date he provided an exact birth date.

At the hearing when the Tribunal asked the apptiedren his wife had finished high
school he claimed that he didn’t know. When thddmial asked the applicant when he
first met his wife he initially claimed on her way school. When the Tribunal asked
the applicant what year of school she was in wreemét her, his evidence shifted and
he claimed that she had finished school. He claighedwas studying at home and he
met her on her way to tuition classes. The applibad told the Departmental officer
when asked when he met his wife that he had fidisichool but his wife was still
going to school and he had met her on her wayhodc



75. At the hearing the applicant told the Tribunal tthegt only contact he had with his wife

76.

77.

78.

79.

before they married was when they met on the tomcker way to tuition classes
where they spoke for 3-4 minutes only so as nardoise suspicion. In his letter to the
Department the applicant’s advisor claimed thatajyalicant and his wife used to write
letters to each other He submitted that they exgbd letters while his wife was on her
way to school or at the applicant’s shop wherecsimee to meet the applicant. He also
claimed that a few times she used to take halfdiegve from school when they
wanted to meet each other. At the hearing the egqiitold the Tribunal that he had
worked in a shop for two years but had been uneyepldor a long time When the
Tribunal put to the applicant at the hearing thatinformation he had provided at the
hearing was inconsistent with the information hd peovided the Department he
claimed that during their 3-4 minute contact onttiaek they exchanged letters and that
his wife was studying privately not at school. Bpplicant's comments do not explain
why he told the Department he met his wife on hay v school when he told the
Tribunal that she had finished school The applissstmments do not explain why he
told the Department he met her at his shop whewoldghe Tribunal he was
unemployed. The applicant's comments do not expldiy he did not tell the Tribunal
they had exchanged letters until the inconsistsnaidis evidence were put to him.
The applicant’s advisor submitted that the applites difficulty remembering things
and was confused at the hearing because he waspnedsure. The Tribunal has
considered the advisor's submissions but doesimabtiiem convincing. At the hearing
the applicant provided detailed evidence when heas#ted about his contact with his
wife and detailed evidence about his own personalimstances at that time. The
Tribunal summarised the applicant’s evidence iatreh to the applicant’s contact with
his wife and put the summary to the applicant. apglicant agreed with the summary.

At the hearing the applicant told the Tribunal thatwas married in May. When the
Tribunal asked the applicant what day of the weelkvhs married he claimed he didn’t
know. The applicant told the Departmental officeniias married in April and in his
protection visa application he claimed he was radrim April. When the Tribunal put
to the applicant at the hearing that he had pravideonsistent evidence about the date
he was married he claimed he was married in Mag. Tifbunal is of the view that if

the applicant had arranged his own marriage withimeiconsent of his family or his
wife’s family he would have remembered when he masried and would have
provided consistent evidence when asked abousitpnficant event.

The Tribunal is of the view that the fact that dwedence the applicant provided at the
hearing was inconsistent with the evidence he pgexi/to the Department in relation to
his wife’s birth date, his contact with her beftiney were married and their date of
marriage indicates he is not a witness of truth.

The Tribunal found the applicant’s oral evidenceanvincing when asked about his
time in the town.

The applicant claimed that after he was marrietitien the town with his friend. At
the hearing the applicant could not tell the Tridluthe address of his friend. When the
Tribunal asked the applicant how long he livedhia town he claimed “for about two
months”. He could not provide the Tribunal with apecific details as to when he
lived in the town. At the hearing the applicantitiad he left the town because he
wanted to move to Lahore to find work. In his poti@n visa application he claimed he
left the town because his wife’s parents had camenbw their hiding place. The
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Tribunal is of the view that the applicant’s vagasdence as to when and where he
lived in the town and the inconsistencies in hislence as to why he left it indicates he
is not a witness of truth.

There were a number of problems with the applisacigim that he was kidnapped and
beaten in Pakistan.

At the hearing the applicant claimed that when keatvo the bus stop to go to Lahore,
his wife’s relative and his friend were there. Hi@rmed he and his wife were
kidnapped and taken to his wife’s place. He claimedvas beaten at her place and
became unconscious. When the Tribunal asked tHeappwhen this incident
happened he claimed that he couldn’t remember. leefiribunal put to the

applicant that it had difficulty accepting he haskh kidnapped, when he couldn’t
remember when he had been kidnapped, he claimedubén’t remember because he
had been beaten. The applicant has not submitiethadical reports to suggest he has
difficulty remembering things. The Tribunal is dietview that if the applicant had been
kidnapped and taken to his wife’s place he woukeh@membered when this
significant incident had happened to him.

At the hearing when the Tribunal asked the apptiedrat injuries he suffered when he
was kidnapped, he claimed his shoulder was injurkd.applicant had told the
Department that because of the injuries he sustdirevas unable to walk. When the
Tribunal put to the applicant the inconsistenciekis evidence he claimed the main
injury was the shoulder injury. The Tribunal istbé view that if the applicant had been
kidnapped and beaten he would have provided cemsistidence when asked to
describe the injuries he suffered

At the hearing the applicant claimed that whendgained consciousness the door was
open and he ran away and caught the bus to LahleeTribunal is of the view that the
applicant’s claims about his escape are implaugiivien his claims that his kidnappers
had threatened to kill him.

The Tribunal is of the view that the fact that #pplicant could not remember when he
was kidnapped and his inconsistent evidence abeunjuries he suffered indicates he
is not a witness of truth.

The Tribunal found the applicant’s oral evidenceanvincing when asked about his
time in Lahore. At the hearing the applicant claintieat when he arrived in Lahore he
slept in a park for 2-3 days. He claimed that ety the name of Mr Y who had
observed him sleeping the park invited him to hés@ He claimed he lived with Mr Y
for 15-16 days. He could not tell the Tribunal wdédr Y lived in Lahore. The
applicant claimed that when he was living in Lahleeecontacted a friend in Country A
who sent him an invitation to work in Country A. iaimed that he then applied for
his work visa. When the Tribunal asked the apptieamen he applied for his visa to
Country A he claimed after arriving in Lahore affigtiacontacting his friend. When the
Tribunal asked the applicant when he arrived indrathe claimed he couldn’t
remember. When the Tribunal put to the applicahad difficulty with the fact he
couldn’t remember when he arrived in Lahore andméneplied for his visa he claimed
he was very upset at that time. The Tribunal #hefview that if the applicant had
escaped to Lahore after being kidnapped, contadsefiend in Country A and then
applied for a Country A visa in order to flee P&kishe would have remembered when
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he had escaped, when he had arrived in Lahore hed e applied for his visa. The
Tribunal is of the view that the applicant’s eviderabout significant incidents he
claimed happened to him was vague because he wasawiding a truthful account of
what had happened to him in Pakistan.

The applicant was issued with his Country A workunga. He didn’'t leave Pakistan
until two weeks later. When the Tribunal askedapplicant why he delayed leaving
Pakistan he claimed he had no money and it too& tanhis friend to organise money
for his ticket. The Tribunal is of the view thatlife applicant genuinely feared that his
wife’s family would kill him he would have depart@akistan as soon as possible.

While the applicant was living in Country A he aipplfor a Business visa to Australia.
In that application he stated that he was empldye@rading Company as a technician.
He submitted a document with his application whiaticated that he had obtained a
Diploma . He submitted a document with his appiaratvhich indicated that Trading
Company were traders of products and were locat€buntry A. At the hearing the
applicant told the Tribunal a completely differstdry about his employment in
Country A. He claimed he worked for Trading Companwg different area of Country
A, a company he described as traders in produeslsd told the Tribunal that he had
only completed year 10 and did not have any gaalibns. When the Tribunal put to
the applicant that what he had told the Tribunalalnis employment in Country A
was inconsistent with the information he had preditio obtain his business visa
application he claimed his agent prepared evergtfonhis business visa application
so he could come to Australia. The Tribunal finlast the applicant submitted false
information and documentation to obtain his Bussngsa. The Tribunal is of the view
that the fact that the applicant provided falseinnfation and documentation to the
Australian embassy to obtain a Business visa inelscthhat he is prepared to provide
what ever information he thinks is necessary t@iokthe visa he is seeking.

At the hearing the applicant claimed that he lefutry A because he saw his wife’'s
relative’s friend who had kidnapped him in Pakistafihen the Tribunal asked the
applicant when he saw him he claimed a year aftesirag in Country A. When the
Tribunal asked the applicant to be more specificlagned that he saw him in about
November. The applicant told the Departmental effiat the interview that he saw the
person who had kidnapped him in March. When thbufral put to the applicant the
inconsistencies in his evidence he claimed thdirsiesaw the person in November
when he applied for his visa and then he saw hiamnag March. The Tribunal does
not find this explanation convincing. The Tribumabf the view that the inconsistent
evidence the applicant has provided indicates hetig truthful witness.

The applicant’s Australian Business visa was issaddm, but he didn’t leave Country
A until a month later. When the Tribunal askeddbpelicant why he delayed leaving
Country A he at first claimed he went to anothéy,stayed indoors and didn’t go out.
When the Tribunal put to the applicant that it kigéiculty with his delay in leaving
Country A he claimed that his agent took his pagspad told him unless he was paid
he would not return his passport and it took timedy him. The Tribunal does not find
the applicant’s explanations convincing given hevited a different explanation when
adverse information was put to him. The Tribunaifithe view that the applicant’s
delay in leaving Country A after obtaining his Busss visa indicates that his claim
that he saw the person who kidnapped him has ladgitéted.



90. Taking into account all of the above reasons, migaar, the applicant’s vague and
inconsistent evidence about significant incidemlaimed happened to him in
Pakistan, the Tribunal finds that the applicantasa truthful or credible witness. The
Tribunal does not accept that the applicant matmisdvife without the consent of her
family or his family. The Tribunal does not accdm applicant was threatened, beaten
or kidnapped by his wife’s relative or his friefiche Tribunal does not accept that the
applicant left Pakistan because he feared he wmikllled. The Tribunal does not
accept that when the applicant was living and wagkn Country A he saw one of the
people who were involved in his kidnapping and iogatThe Tribunal finds that the
applicant has fabricated these claims in ordetremgthen his claim to refugee status.

91. The Tribunal finds that there is no real chance tixa applicant will face persecution if
he returns to Pakistan now or in the reasonabbskgable future due to his
membership of a particular social group or any o@@nvention reason. The Tribunal
is not satisfied that the applicant has a well tteahfear of persecution for a
Convention reason.

CONCLUSIONS

92. The Tribunal is not satisfied that the applicard gerson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfythe criterion set out in.36(2)(a) for a protection visa.

DECISION

93. The Tribunal affirms the decision not to grant @pplicant a Protection (Class XA)
visa.

| certify that this decision contains no information which might identify the applicant or any relative
or dependant of the applicant or that is the subject of a direction pursuant to section 440 of the
Migration Act 1958.

Sealing Officer’'s I.D. APOTTE




