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The Appellant's Evidence

[1] The appellant is a national of Pakistan. Acaogdo his written statement, he
is aged twenty nine, a Sunni Muslim and comes f@&ujranwala. In 1995 he joined
the Seph-e-Sahaba, a Sunni political party. Adetafirming his membership was
produced. On 6 May 1997, a Shia Muslim police sipendent was murdered by

three gunmen. A First Information Report, also picet, provided the details of the



crime. The identity of the assassins was not ilytkenown, but Sunni Muslims were
suspected. Although he had no police record, tipelmt was arrested in July 1997
and questioned about the murder. The police intérdbe appellant was said to have
been prompted by local Shia Muslims. The appellad not being accused of the
murder but was being asked to supply informatiothenassassins.

[2] Over a period of up to twelve days, the appeliaas said to have been
tortured by the police by, amongst other thing&mdpéurned on his back and chest by
lighted cigarettes. The police also fractured H®w, using sticks. He was in hospital
for two weeks. A brief medical report dated 30 JL&®7 was produced from a
consultant orthopaedic surgeon in Gujranwala refgiio the appellant complaining
of police torture and confirming his in-patientateent for a fractured right elbow.
The surgery was also referred to in a report fraBeaeral Medical Practitioner in
Glasgow, who saw the appellant on occasions inaéted October 2000. This doctor
confirmed that the appellant had a burn mark onigkg chest wall, consistent with a
cigarette burn.

[3] The appellant was released from this initidig@custody because members
of his family, who include relatively wealthy busgsmen, paid a large bribe. The
appellant ceased all political activity. However December 1997 he was arrested
again, detained for two days and punched and kiblggtie police. Another bribe was
paid. Nevertheless, in March 1998 a third cycldetention, torture and release by
bribe occurred. The appellant determined thatghauld not recur and he "started to
move around to avoid...detection". He moved to stdyiurre and Lahore, although
he did return home periodically "when my family weure it was safe". It was said
that his absences made the police suspicioushbapellant had been involved in

the murder itself. The appellant decided to leaakis®an because his "life was



becoming seriously endangered”. He obtained a peasspMay 1998. He then set
about obtaining a visa for entry into the Unitedh¢fdom. He bribed an agent to
obtain this, but the agent disappeared. In mid Atignother agent was bribed, but
failed to obtain the visa. This agent did retura thoney but a third one, bribed in the
October, did not.
[4] By late 1999, the appellant's family thoughdttpolice interest in him had
diminished. The appellant returned to the familynecand married in January 2000.
A few days later, the police came to the houseitapfor the appellant. He was not
there. He fled back to Lahore and then Murre, ai¢foagain intermittently returning
home. During this time, the police continued td aathe house looking for him. On
12 April, a warrant for his arrest was left for hanthe house. A copy of this
document was produced. It is entirely handwrittgher than the stamp of the
magistrate said to have issued it. It bears therftiRber and (in translation) reads:
"Of the three unknown accused associated withcsg, one of these accused,
Mr [K] is being sought for arrest.
During April 2000, on the 10/4/2000, as a resulthaf police investigation it
appeared that the said Mr [K] had disappeared fPaikistan. Whenever the
said person returns to Pakistan he is to be ad@steé punished with the
appropriate penalty. The said Mr [K] is the pertmbe punished.”
It was this warrant which persuaded the appellaatt tthe persecution by the police
authorities was never going to stop”. Meantimeluly 2000, the appellant's mother,
who had been staying with friends in the Unitedd¢iom, had a heart attack and,
three days later, died. Before she died, the agpptetiad applied for a UK entry visa in
order to visit her. He secured a six month visstalK entry visa on 24 July 2000. He
left Pakistan with his wife and child and arrivedtihe United Kingdom on the
following day. The appellant did not claim asylumtibvery shortly before the expiry

of the visa. He maintained that this was becaudwlebeen told by a solicitor that he

did not require "to claim asylum immediately".



The Asylum Application
[5] The appellant's application was dated 1 Jan@@64. It was refused by the
respondent in a letter of 7 December 2001. He dpgé¢a an Adjudicator on both
refugee and human rights grounds. The Adjudicatardhthe appeal on 6 December
2002 and promulgated his decision on 2 January.288&ddressed himself to the
credibility of the appellant's account, acknowletpgihat he had to do so against the
background of known conditions in Pakistan, progidepart by a United States State
Department Report. The Adjudicator found a numbel@ments in the appellant's
account to be incredible. These included that:
"22. 1find it incredible that having been allegedktained on three
separate occasions and released without chargththappellant spent
approximately two years at liberty [in] Pakistartivaiut ever having any
further enquiry made of him in respect of the al@gnurder especially given
the background of his alleged detention and torburéhree previous
occasions.
23. | find it incredible that the appellant allegepgaid agents on three
separate occasions to assist him in gaining anvisdatfrom Pakistan when he
had within his possession a valid passport whicdidition to allowing him to
move throughout any area of Pakistan would haviétéded his exit overland.
24. | find it incredible that an apprehension watrdated the 10 April
2000 would be delivered to the appellant's housesrabsence thereby
forewarning the appellant of his intended appretoens”
The Adjudicator analysed the content of the medigpbrts and the FIR and held that
they did not provide substantiation of the appékaaccounts. He concluded that:

"...no reliance can be placed on the impact [af]Jdocuments he has produced
in support of his account."

He dismissed the appeal.

[6] The appellant sought leave to appeal to theifgnation Appeal Tribunal. This
was initially refused by the Tribunal but the apget successfully challenged that
refusal in a petition for judicial review. Leave swénen granted and the case

eventually came before the Tribunal on 21 Janu@6p2The Tribunal notified the



appellant of its decision on 17 February. The dppelvas successful in persuading
the Tribunal that the Adjudicator had erred indgiproach to the evidence provided
by the documents produced by the appellant. Ureference to the starred decision
of the Tribunal inTanveer Ahmed v Secretary of State for the Home Department

[2002] UKIAT 00439, the Tribunal held that the Adjaator had:

"16. ... looked at the documentary evidence aswBis meant to prove the
appellant's case. The Adjudicator should havekddat the documentary
evidence in the round in his assessment of thellapps credibility."

The Tribunal continued:

"17. Be that as it may, this does not mean thaftljadicator's credibility
findings are flawed.

18.  We agree with [the respondent] that the medegabrts provide a
modicum of support for the appellant's claim. [Hspital] report shows that
he was injured during police detention in July 199he GP] report only
refers to one cigarette burn at his chest. Thatciensistent with the
appellant's evidence that he was burnt on his @rmebback with lit cigarettes.
Nevertheless, the evidence provides support foappellant's claim that he
was arrested and detained in July following thedaupof a police inspector.
He may have been arrested on two further occagiobscember 1997 and
March 1998 by the police in the course of theirestigation into the murder.
Nevertheless we agree with the Adjudicator thet itot credible that the
appellant would have remained at liberty in Pakistethout ever having any
further enquiry made of him in respect of the al@gnhurder, but an arrest
warrant would then be issued approximately threasyafter the alleged
incident. Furthermore, that the arrest warrant wand left in his house in his
absence thereby forewarning him of his intendedetmmsion. Like the
Adjudicator we do not believe that he would haviel ge agent on three
separate occasions to assist him in gaining anvisdtfrom Pakistan when he
was in possession of a valid passport. The fattltieeappellant delayed
claiming asylum until his visa had expired furtb@dermined the credibility
of his claim. We also agree with [the responddmj it is almost seven years
since the appellant was last detained in Pakistenhave no evidence that the
police have maintained an interest in him.

19.  Accordingly, we find that the appellant hasef@ito discharge the
burden of proof upon him..."

The Tribunal dismissed the appeal. The appellastresed leave to appeal to the
Court. However, on 11 January 2006 leave to appaslgranted unopposed by the

Court. That appeal was brought under paragraph 28@chedule 4 to the



Immigration and Asylum Act 1999 (c 33) on the bdket there had been an error of
law material to the determination.

Submissions

(@) APPELLANT

[7] Although the appellant's grounds of appeal ended that the Tribunal had
erred in failing to reconsider the case after hqudacided that the Adjudicator's
decision was flawed, that ground was not insisfgahu There was also no argument
based upon the original refugee, as distinct freenhuman rights, claim. The focus
was upon a potential breach of Article 3 of thedp@&an Convention on Human
Rights and Fundamental Freedoms should the appbkareturned to Pakistan and
find himself back in the custody of the Gujranwpatdice (see e.dQamar v
Immigration Appeal Tribunal, unreported, Extra Division, 16 March 2004).

[8] The Tribunal had required to reach a conclusinorwhether, in all the
circumstances, there was a serious possibilityeedgrution using the process of
reasoning described by the Court of Appeal in Emg)i&aranakaran v Secretary of
Sate for the Home Department [2000] 3 All ER 449, Brooke LJ at 469, Sedley tJ a
479). The dangers of finding an appellant's accouptausible without evidence in
support of that implausibility had to be guardediagt(HK v Secretary of Sate for

the Home Department, unreported, [2006] EWCA Civ 1037, Neuberger Lpatas
[27]-[30]; Wani v Secretary of State for Scotland 2005 SLT 875, Lord Brodie at 883).
"Anxious scrutiny" was required because of the pd consequences of an
erroneous decisiorghgh (Jaswinder) v Secretary of State for the Home Department
1998 SLT 1370, Lord Macfadyen at 1374). An adeqdatzription of the reasons for
the decision required to be givandrdie Property Co v Secretary of Sate for

Scotland 1984 SLT 345, Lord President Emslie at 38@8gh (Daljit) v Secretary of



Sate for the Home Department 2000 SC 219 at 222). Failure to provide such messo
was an error of lawHsen v Secretary of State for the Home Department 2006 SC 555
at para [21]R (Iran) v Secretary of Sate for the Home Department [2005] Imm AR
535, Brooke LJ at para [9]).

[9] In paragraph 18 of their determination, theblinal had failed to provide
adequate reasons. It had failed to demonstrate,swificient clarity, that it had taken
into account all the relevant evidence. In refegrtio the limited effect of the medical
reports, the Tribunal had reduced the effect adelgiocuments. In reaching a view on
the plausibility of the appellant's account, théilinal had reached views on the
likelihood of courses of action by the police irkR#&an without being qualified to do
so. It was possible that the FIR had been re-getivgsee the US State Department
report) and the warrant could have been issuedesut of that. The Tribunal
appears to have left out of account the fact tiapblice interest in the appellant had
been revived as a result of the appellant's reajppee in the local area. There was
no reason to suppose that it was unusual for a gbpywarrant to be left at someone's
house. Furthermore the Tribunal's views on thegpltality of the appellant's actions
in attempting to exit Pakistan were not based odezxce. Although it was possible
for a delay in making an asylum application to hadeearing on credibility, the
appellant had given an explanation for this, narbely advice from his lawyer. If any
of the reasons given by the Tribunal for finding #ppellant's account incredible
were inadequate, the decision required to be qdaaie the matter remitted to the
Asylum and Immigration Tribunal for reconsideratigfamden v Secretary of Sate

for the Home Department, unreported, [2006] CSIH 57).



(b) RESPONDENT

[10] The well established test for determining daokequacy of reasons was set out
in Sngh (Daljit) v Secretary of Sate for the Home Department (supra at 222) under
reference to thdicta in Wordie Property Co v Secretary of State for Scotland (supra)
and subject to the observations of Lord Penrogeiin Mohammed) v Secretary of

Sate for the Home Department 1999 SLT 890. An appellate court should be rehicta
to interfere with the determination of a Tribunalthis ground unless it really could
not understand what its thought processes were wiadimg material findingsR

(Iran) v Secretary of Sate for the Home Department (supra), Brooke LJ at para [15]).
A Tribunal did not need to set out every factor ethinfluenced its reasoning and the
fact that the reasons given might be short didmepty that they were inadequate.
The mere fact that some of the reasons given dithear analysis was not enough to
justify an appellate court in setting aside a denigHK v Secretary of Sate for the
Home Department (supra) Neuberger LJ at para [45]). The error had to beaterial
one. A Tribunal is entitled to rely upon its comne®nse and ability as a practical and
informed body in identifying what was or was natysible (Wani v Secretary of State
for Scotland (supra), Lord Brodie at para [24Esen v Secretary of Sate for the Home
Department (supra) at para [21]).

[11] Inrelation to the Tribunal's decision on alelity, the issue was whether the
view it reached was one which a reasonable Tribooald have reached on the
material before itAsif v Secretary of State for the Home Department 2000 SC 182 at
para [17]). It decided that it was not crediblet tiie appellant could have remained at
liberty for some years without further enquiry befsuddenly receiving a warrant.
That was an intelligible reason for doubting his@amt. The reasoning in relation to

the medical reports was plain and left the read@oi doubt about where the Tribunal



considered the consistencies and inconsistengie3thee Tribunal's view that it was
not credible that an arrest warrant would be letha appellant's house was also
intelligible. There had been no evidence that thetrad been re-activated. The
Tribunal was entitled to the view that it was rikely that the appellant would have
applied for a visa through agents on three sepacai&sions when he already had a
passport. It was accepted by the appellant thattibeinal could take into account the
delay in his application for asylum, and that isatvthe Tribunal had done. Ultimately
the Tribunal concluded that the appellant had mathdirged the burden of proof upon

him and had given adequate reasons for that r@&hdtappeal should be refused.

Decision

[12] The Tribunal determined that the Adjudicatadterred in his approach to the
documentary evidence, which the appellant had medlut therefore reconsidered
the material before it and arrived at its own casin. This was done some four
years after the appellant's original applicatiod smo years after the Adjudicator had
made his findings based on the appellant's writatement and oral testimony.
However, there was no request for the Tribunabimiaadditional material or any
apparent need for the Tribunal to seek out suclemaatThe Tribunal's decision was
based on the same material as had been beforedjbdig¢ator. The only issue for the
Court is whether the Tribunal erred in law in a m&mmaterial to its decision. If such
a material error is identified, the Court has reideal power to refuse the appeal (cf
(HK v Secretary of State for the Home Department (supra) Neuberger LJ at para
[45]). The decision must, in that event, be quasiretithe case remitted to the
Asylum and Immigration Tribunal for consideratidanovo.

[13] The first area of concern is whether the Tnidhas given adequate reasons

for its decision. "The proper and well establishest for assessing the adequacy and



sufficiency of reasons given by an administrativeunal is summarised by Lord
President Emslie iMVordie Property Co. Ltd. ...[A]ny additional judicial statements
are merely a gloss on the basic teSthgh (Daljit) v Secretary of Sate for the Home
Department (supra) at 222). The precise terms of the test bear itegetA tribunal:
"must give proper and adequate reasons for [itson which deal with the
substantial questions in issue in an intelligibkeywThe decision must, in
short, leave the informed reader and the courbireal and substantial doubt
as to what the reasons for it were and what wererthterial considerations
which were taken into account in reaching Wofdie Property v Secretary of
Sate for Scotland (supra) Lord President Emslie at 348).
[14] The Tribunal's decision was that the appellead failed to discharge the
burden of proof upon him to demonstrate that theas a real risk of him suffering,
either persecution for a convention reason orimeat contrary to his human rights,
in the event of him returning to Pakistan. The Uinal accepted that the appellant had
been arrested and detained in July 1997 followegnhurder of the police officer.
The Tribunal also accepted that he was injuredhdutat police detention and "may
have been arrested on two further occasions infBleee1997 and March 1998 by
the police in the course of their investigatioroittie murder” (Tribunal
Determination para 18). Up until that point, thétlinal's decision is broadly in
favour of the appellant and takes into accounstimport which it had identified from
the medical reports. But beyond this, the Tribwnakw diverges radically from the
appellant's position.
[15] The Tribunal did not accept that the appellzed demonstrated that the police
had any further interest in him after 1998, th&tiiest being an essential element in
proving, upon the low standard applicable, thatdmeained at risk of being arrested
once more upon his return. The simple reason femthas that the Tribunal did not

believe the account given by the petitioner of éy@tcurring after 1998. The basis

for their rejection of his testimony was that metigparts of it were not regarded as



credible. In particular, the Tribunal did not redjgras credible first that he "would
have remained at liberty in Pakistan without earihg any further enquiry made of
him in respect of the alleged murder, but an ameastant would then be issued
approximately three years after the alleged indid&econdly, the Tribunal did not
believe that that the police would leave an amestant at his house in his absence
thereby forewarning him of his intended apprehansihirdly, the Tribunal did not
believe that the appellant would have paid an agerhree separate occasions to
assist him in gaining an exit visa from Pakistarewhe was in possession of a valid
passport. Fourthly, the Tribunal regarded the dapet delay in claiming asylum

until his visa had expired as undermining the ditl of his claim.

[16] The Court has no real and substantial doul aghat the reasons for the
decision were or what the material consideratiarisch were taken into account in
reaching it, were. The reasons and considerati@swecinctly but clearly set out.
Ultimately, the appellant's submission sought tspade the court that the Tribunal
required to give further specification of the raasthemselves. There is no
requirement to do this since the reasons are planunderstandable. The test set out
in Wordie Property Co. v Secretary of Sate for Scotland (supra) has been met and the
appeal on this ground must fail.

[17] The appellant perilled his case upon his s@lsian concerning the inadequacy
of the Tribunal's reasons and did not seek to dgvalseparate ground based on the
unreasonable nature of the reasons expressed.theless, the submissions came
close to suggesting such unreasonableness. Icydartithe appellant maintained at
various points that the Tribunal's views on crddibwere not adequately grounded
in the evidence. Notably, it was said that the Tindl was not entitled to form a view

on what the police in Pakistan may or may not laéowee. This affected, in particular,



the first and second reasons given. It was alsaeearthat the third and fourth reasons
were not sufficient to reject the appellant's doéity, where he had given an
explanation for his actions. It hardly bears repggthat an appeal to the Court lies
only upon the basis of an error in law. The assesswf credibility is an exercise
which is to be carried out by the specialist adjatbr or tribunal. The conclusions
reached are matters of fact. The Court cannot oned tribunal's view on credibility
simply because it might have reached a differeaistin upon its own review of the
testimony and documents.
[18] There are, of course, many strictures conogrtiie assessment of the
credibility of asylum applicants. As was said retehy Lord Abernethy, delivering
the Opinion of the Court iRsen v Secretary of State for the Home Department (supra
at 565):
"Credibility is an issue to be handled with greatecand with sensitivity to
cultural differences and the very difficult positiom which applicants for
asylum escaping from persecution often find theweselBut our system of
immigration control presupposes that the credipditan applicant's account
has to be judged...Credibility is a question of fahich has been entrusted by
Parliament to the adjudicator. The adjudicatooimsone specially appointed
to hear asylum appeals and had the benefit ofitigagind experience in
dealing with asylum seekers from different socgetiad cultures. Of course an
adjudicator must give his reasons for his assessrdrare assertion that an
applicant's account is implausible is not enouBht.an adjudicator is entitled
to draw an inference of implausibility if it is b on the evidence he has
heard and in coming to his conclusion he is emwtittedraw on his common
sense and his ability, as a practical and inforperdon, to identify what is or
is not plausible..."
The references to an adjudicator apply equallygpexialist immigration tribunal.
[19] The Tribunal did not make a bare assertiomygflausibility. It analysed the
appellant's account against the background infoomand the documents produced.
It reached its view that certain parts of that acttavere not capable of being

believed by testing these parts against the evaldsdckground and the other parts of

the appellant's testimony. It considered, in tloaitext, the inherent likelihood of the



version of events presented. The parts disbeliegsdntially covered the period from
March 1998 onwards. Once his account of that peréwde to be rejected, the only
reasonable conclusion that could be reached washir@ was no basis upon which it
could be said that the police had any current @stein the appellant and therefore that
the appellant had failed to discharge the burdehion That decision was one which
was open to the Tribunal on the evidence before it.

[20] In the circumstances, no error of law haviegi identified, the appeal must

be refused.



