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GUMMOW ACJ AND KIEFEL J. A criterion for the issugf a protection visa
under theMigration Act 1958 (Cth) ("the Act") is that the applicant be a
non-citizen of Australia to whom the Minister "iatsfied" that Australia has
protection obligations under the Refugees Convantas amended by the
Refugees Protocol. Section 36(2)(a) of the Acpswvides. If the Minister "is
satisfied" that this and other criteria "have beatisfied" then the Minister "is to
grant the visa"; if "not satisfied", then the visast be refused (s 65(1)).

The term "satisfy" has various shades of meaniAgvo of them are
involved in the collocation presented by ss 36 @haf the Act. One is that the
applicant for a protection visa answers or meetgdlguirement or condition that
Australia has protection obligations to the appitca The second is that the
decision maker accepts or is content that the eqmianswers or meets that
requirement or condition.

Upon review by the Refugee Review Tribunal ("tHeTR) of a refusal by
the Minister (or the delegate of the Minister), RBT exercises all the powers
and discretions conferred by the Act upon the Mamigs 415(1)).

The reiteration in ss 36 and 65 of the Act of teem "satisfied" is
significant for the issues on this appeal by thaister from the decision of the
Federal Court (Moore 4) The Federal Court allowed an appeal from theeFadd
Magistrates Court (Scarlett FRand quashed the decision of the RRT (the
second respondent). Moore J held that the RRTfalkeh into jurisdictional
error because its determination that the first sadpnt was not a refugee was
based on illogical or irrational findings or infaes of faétand remitted the
matter to the RRT to be heard and determined acaptd law. The RRT had
affirmed the decision of a delegate of the Ministerrefuse the grant of a
protection visa to the first respondent. In thisu@ the RRT entered a
submitting appearance.

The avenue of judicial review

It is important for an understanding of the issimethis case to appreciate
that it does not arise under one of the systemsewlew of administrative
decisions which are established by laws of the Conwealth and under which

1 The appropriate text of the Act appears in RepMim 11.

2 (2009) 107 ALD 361.
3 [2008] FMCA 1064.
4 (2009) 107 ALD 361 at 370-371.



Gummow ACJ
Kiefel J

2.

the grounds of review are not limited to those lavw jurisdictional error. In
particular, theAdministrative Decisions (Judicial Review) A@Q77 (Cth) (“the
ADJR Act") includes as grounds of review that tleeidion "involved an error of
law" (s 5(1)(f)) and that there was no evidenceottrer material to justify the
decision (ss 5(1)(h) and 5(3)). However, the ADI® does not apply to the
class of decisions with which this case is cono#tne

This was not always so. Important decisions & @ourt, includingChan
v Minister for Immigration and Ethnic AffafrendMinister for Immigration and
Ethnic Affairs v Wu Shan Liahgwere given in appeals where the jurisdiction of
the Federal Court was conferred by the ADJR Aatthese cases the grounds of
review principally in contention were that the dgan "involved an error of law"
(ADJR Act, s 5(1)(f)j, or was so unreasonable that no reasonable pecsdd
have exercised the power (ss 5(1)(e) and 5(2)(gfhe broader focus of the
ADJR Act meant that on the one hand the Court waisconcerned with the
finding of jurisdictional facts and on the otheetd was an apprehension that an
overbroad review of fact-finding would lead to innpessible "merits review".

As will appear, the only avenue of judicial reviewthe present case was
that rooted in s 75(v) of the Constitution itseffdathat required jurisdictional
error to quash the administrative decision in qoast This is because the
privative clause provision found in s 474 of thet,A@s interpreted iflaintiff
S157/2002 v The Commonwed#lthwvas ineffective to exclude judicial review by
the Federal Magistrates Court and on appeal td-éueral Court on the ground
of jurisdictional error.

The facts

The first respondent is a citizen of Pakistannhbiiere in 1965. He is a
Sunni Muslim. His first language is Urdu and heeavidence before the RRT
through an interpreter. On 3 July 2007 he arrivedustralia on a visitor visa
valid for three months and on 16 August lodgedamplication for a protection

5 The exclusion is made by Sched 1, pars (da) @md (
6 (1989) 169 CLR 379; [1989] HCA 62.

7 (1996) 185 CLR 259; [1996] HCA 6.

8 (1996) 185 CLR 259 at 274-275.

9 See (1989) 169 CLR 379 at 418, 431.

10 (2003) 211 CLR 476; [2003] HCA 2.
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visa. In that application he said that he sougptadection visa "on the basis of
my [belief] and practice of homosexuality".

That application presented several issues respgedie Convention
definition of refugee. One was whether the fiefpondent was a member of "a
particular social group”, another was whetherpiftee had a "well-founded fear"
of persecution for reason of membership of thatas@roup. There had to be
both a state of mind, the fear of persecution, andell-founded basis, in an
objective sense, for that fear.

None of this is controversial and the RRT recogmhishe existence of
these issues. The dispute concerns the manndmiaihnthe RRT dealt, or failed
to deal, with them.

The RRT held that it did "not accept that thesffirespondent] will engage
in [homosexual activities] or intercourse in theuhe, and therefore [it did not
accept] that he will face persecution due to hisnimership of a particular social
group (being a homosexual), whether actual or perde. The RRT concluded
that there was no real chance that the first redgatnwould face persecution due
to any Convention reason if he were to return t&if®an now or in the
reasonably foreseeable future. Accordingly, theTR&ecided that it was
satisfied that the first respondent did not satibky criterion for the issue of a
protection visa.

In essence, the RRT appears to have acceptedndiathomosexuals in
Pakistan comprised a particular social grouput to have rejected the claim of
the first respondent to membership of that groud #mus his claim of a
well-founded fear of persecution.

The dispute concerns the adverse inferences whecRRT drew from its
rejection of the account given by the first respamtdof his personal history.
These inferences led the RRT to the conclusionhtbatould not act in a certain
way in the future and was not a member of the mglegocial group. From this
conclusion the RRT derived satisfaction that thwstfrespondent was not a
person to whom Australia owed protection obligagion

The account given by the first respondent of hesspnal history was
summarised by Moore J as follots

11 Cf Appellant S395/2002 v Minister for Immigration aMbulticultural Affairs
(2003) 216 CLR 473; [2003] HCA 71.

12 (2009) 107 ALD 361 at 362.
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“In 1991 he married his wife, and had four childfesm that relationship.

In 1995 he travelled from Pakistan to the UnitecAEmirates (UAE)

where he worked in a factory. He returned to Rakisn 1998. He

remained in Pakistan until 2004 when he returneiti¢dUAE. He finally

left the UAE in July 2007 when he travelled to Aast. During the

period October 2005 to July 2007 he developed @macéibn to members
of the same sex. In July 2006 [while in the UAE bommenced a
homosexual relationship with a man called Mr R. tBg end of 2006 they
were living together. At some point the applicand Mr R commenced a
sexual relationship with a third person, Mr H. Rithad earlier been in a
sexual relationship with MrH (who was Mr R's bossThe applicant

travelled to the United Kingdom in October 2006ureing to the UAE in

December 2006. While in the UK he did not apply dgorotection visa.

In January 2007 the applicant discovered that Mvdd addicted to illicit

drugs and was having unprotected sex with othénsMarch 2007 the

applicant spoke to Mr H about this matter and Mbétame very angry
and the applicant was bashed and threatened. piflieant and Mr R ran

away from MrH and went into hiding. In May 200[et applicant

returned briefly to Pakistan, and left again ineJ@®07 to return to the
UAE. Shortly after, he travelled to Australia."

As Moore J noted, it was central to the reasowiintpe RRT that the first
respondent was not a homosextiaBefore turning to consider what his Honour
held were the defects, fatal to the exercise byRR& of its jurisdiction, in the
inferential reasoning to that conclusion, somethsigould be said of the
importance for this case of the doctrine of jumsdinal error, and its
constitutional under-pinning. It is the operatamirthat doctrine which marks this
case off from those in which judicial review iseatipted for alleged factual error
not going to jurisdiction.

Jurisdictional error

Of the distinction between jurisdictional and rjansdictional error in the

setting of the Australian Constitution, Justicev@&si, writing extrajudicially,
said:

13 (2009) 107 ALD 361 at 363.

14 "The Principle Behind Common Law Judicial RevieivAdministrative Action —
The Search continues" (2002) B@deral Law RevieW17, at 234. See also the
treatment of the review of legality of administvatiaction as appurtenant to the
judicial branch of government by Mr Pat Keane Q@didial Power and the Limits

(Footnote continues on next page)
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"Notwithstanding the difficulty, indeed often appat artificiality, of the
distinction, it is a distinction between errorstthee authorised and errors
that are not; between acts that are unauthoriseldvwyand acts that are
authorised. Such a distinction is inherent in amalysis based upon
separation of powers principles."

In Plaintiff S157/2002, Gaudron, McHugh, Gummow, Hayne and

Kirby JJ said:

"Because, as this Court has held, the constitatiomrits of
prohibition and mandamus are available only forsplictional error and
because s474 of the Act does not protect decisionv®lving
jurisdictional error, s 474 does not, in that regeonflict with s 75(v) of
the Constitution and, thus, is valid in its appiica to the proceedings
which the plaintiff would initiate."

The constitutional jurisdiction has its originstime control exercised by

the English courts to prevent administrative autles exceeding their authority
or neglecting their duties. The execution of tned made by the Parliament was
seen as an aspect of the executive pweThere was no distinct concept of
public administration as developed in some civileystem¥. In the English
system the "jurisdictional fact" was an appropria&@ker for the enforcement of
legality; how much further the field for judiciakview of administrative action
extended remained a matter of debate.

It is in this setting that the statement of gehpranciple by Brennan J in

Attorney-General (NSW) v Qufris to be understood. His Honour said:

"The duty and jurisdiction of the court to reviednainistrative action do
not go beyond the declaration and enforcing oflélne which determines
the limits and governs the exercise of the reppgggoower. If, in so
doing, the court avoids administrative injusticeeoror, so be it; but the

15

16

17

18

of Judicial Control", in Cane (edentenary Essays for the High Court of
Australia, (2004) 295 at 298-301.

(2003) 211 CLR 476 at 508 [83].
Cf Constitution, s 61.
See Schwarz&uropean Administrative Law1992) at 11-20.

(1990) 170 CLR 1 at 35-36; [1990] HCA 21.
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court has no jurisdiction simply to cure administ@ injustice or error.
The merits of administrative action, to the extéhat they can be
distinguished from legality, are for the repositafythe relevant power
and, subject to political control, for the reposjtalone."

In his work Administrative Law Professor Paul Craig describes
jurisdictional facts as those relating to the esase of the power of a public
body over the relevant area and continties

"The statutory conditions thus laid down may betdal; legal or

discretionary in nature. A classic factual preabod is that a person
should be of a particular age to qualify for a b#gne simple legal

stipulation is provided by the meaning of the teemployee; a

discretionary precondition is where the statutevigies that if a minister
has reasonable grounds to believe that a persariegorist then he may
be detained. Claims of factual error can arisallithree types of case. It
might be argued that the agency simply got theiegpmpis age wrong
because it confused the applicant with a diffeqgatson. It might be
claimed that the agency misapplied the legal meproh the term

employee to the facts of the applicant's casamight be contended that
the minister did not on the facts have sufficierdtenial to sustain a
reasonable ground for believing that the appliozad a terrorist."

The criterion for attraction of the jurisdiction tfe decision maker in deciding
an application under the Act for a protection visanot expressed in terms of
"fact"” as simply understood. Rather, as explaieadier in these reasons, the
Act fixes upon a criterion of "satisfaction" asthe existence of a certain state of
affairs respecting the status of the applicant.

In that regard, a statement of principle by Lordbéfforce made in 1976,
before the tectonic shifts in English public lawigthoccurred in later decades, is
of first importance. IrSecretary of State for Education and Science v Salae
Metropolitan Borough Coundéfl, his Lordship said of a provision conditioning
the power of the Secretary of State to act upasfaation as to a certain state of
affairs:

"The section is framed in a 'subjective’ form +thé Secretary of
State 'is satisfied'. This form of section is quiell known, and at first
sight might seem to exclude judicial review. Satsi in this form may,
no doubt, exclude judicial review on what is or lesome a matter of

19 6th ed (2008) at 478-479.

20 [1977] AC 1014 at 1047.
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pure judgment. But | do not think that they gotlier than that. If a

judgment requiresbefore it can be maddhe existence of some facts,
then, although the evaluation of those facts istlier Secretary of State
alone, the court must inquire whether those fagisteand have been

taken into accountwhether the judgment has been made upon a proper
self-direction as to those factgand] whether the judgment has not been

made upon other facts which ought not to have Ih@lesn into account.”
(emphasis added)

The essence of the case upon which the first nelkgd succeeded in the
Federal Court was that in attaining the satisfactequired by the Act, the RRT
did not make its judgment upon a proper self dioecas to the inferences to be
drawn from its rejection of the factual accountegiwby the first respondent.

In Australia, as Basten JA recently obsefyethe principles applicable
where the jurisdictional fact is a state of satiBta or opinion are traced back to
the use by Latham CJ R v Connell; Ex parte The Hetton Bellbird Colliexiketd
of the terms “arbitrary, capricious, irrational” a®ll as "not bona fide" to
stigmatise the formation of an opinion upon whichstatutory power was
enlivened®. Subsequently, for the Supreme Court of Canamtablucci J spoke
of decision making upon an assumption which hadasis in the evidentiary
material or which was contrary to the overwhelmivgght of that material, and
also of decisions based upon a contradiction in pihecesses by which
conclusions were reached or upon the drawing dadrémfces which were not
properly opef?.

A decision upon jurisdictional fact which has thesharacteristics is
treated as a failure to exercise jurisdictforiThere has been a purported exercise
of public power in the absence of the necessaigdiational fact.

21 Commissioner of Police v Ry&2007) 70 NSWLR 73 at 85.
22 (1944) 69 CLR 407 at 432; [1944] HCA 42.

23 Canada (Director of Investigation and ResearchputSam In1997] 1 SCR 748
at 776-777.

24 See the authorities collectedRe Patterson; Ex parte Tayl¢2001) 207 CLR 391
at 419-420 [82], 453 [189]; [2001] HCA 51.

25 Aronson and Dyedudicial Review of Administrative ActioPnd ed (2000) at 205,
cited inRe Minister for Immigration and Multicultural Afiai; Ex parte Applicant
S20/20022003) 77 ALJR 1165 at 1176 [59]; 198 ALR 59 at [Z®03] HCA 30.
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These considerations have added significance vtherlaw in question is
made by a legislature of limited powers. ThusAustralia a jurisdictional fact
may also be or include a constitutional fact. Aaraple would be a criterion of
liability that required the satisfaction of a noamdal decision maker that a
propositus answer the description of a tradingiwarfcial corporation formed
within the limits of the Commonwealth. If that iséaction were not examinable
on judicial review, the result, as th&ustralian Communist Party v The
Commonwealti teaches, would be that the legislation could higger than its
constitutional source. These considerations ajpthie present case. No doubt,
the first respondent being an alien, a Pakistational, the Act applies to him as
a law with respect to that alienage. But the amgwéhe question posed by ss 36
and 65 as to the application of the definition @dfigee” determines whether in
its operation upon the first respondent the Acb asssupported as a law with
respect to external affairs.

In England the distinction between jurisdictiorsald non-jurisdictional
facts has fallen into deep disfavour and broadé¢ions of the scope of judicial
review have been developed and applied by the &ngburts. The submissions
for the Minister by the Commonwealth Solicitor-Gealan significant measure
sought to discourage any such development by tbigtGn applying s 75(v) of
the Constitution.

In Re Minister for Immigration and Multicultural anadigenous Affairs;
Ex parte Larff there was some consideration of the difficultie@ustralia with
the recent English authorities respecting reviewtlom ground of "abuse of
power" through the alteration of policy to frustratinfairly the "legitimate"
expectations of the individuals seeking review. fdch ground was relied on by
the first respondent. Nor does the present cageresconsideration of a doctrine
of proportionality to review the exercise of a deton where there is lacking an
appropriate relationship between ends and nféans

Still less is this the occasion to consider theettgpment in Canada of a
doctrine of "substantive review" applied to deterations of law, of fact, and of

26 (1951) 83 CLR 1 at 262-263; [1951] HCA 5. Sesodliller v TCN Channel Nine
Pty Ltd(1986) 161 CLR 556 at 614-615; [1986] HCA 60.

27 (2003) 214 CLR 1 at 9-10 [28], 22-24 [68]-[747, R 18]; [2003] HCA 6.

28 R (Daly) v Secretary of State for the Home Depamtm@001] 2 AC 532
at 547-548.
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mixed law and fact made by administrative tribunaBf substantive review, the
Supreme Court of Canada recently $aid

"The current approach to judicial review involviasee standards
of review, which range from correctness, where ef@iience is shown, to
patent unreasonableness, which is most deferdatifie decision maker,
the standard of reasonablenesmpliciter lying, theoretically, in the
middle. In our view, it is necessary to reconsideth the number and
definitions of the various standards of review, &imel analytical process
employed to determine which standard applies invangsituation. We
conclude that there ought to be two standardswéwe— correctness and
reasonableness."”

It may, however, be noted that the Supreme Coustived dealing with a system
of judicial review created by statute, such as anterpart of the ADJR Act.
Rather, in Canada "the inherent power of supeoarts to review administrative
action and ensure that it does not exceed itsdigtisn stems from the judicature
provisions in ss 96 to 101 of ti@onstitution ActL867'%.

The determination of this appeal turns on theiapfpbn of the doctrine of
jurisdictional error, implicit in s 75(v) of the @stitution, to a legislative
criterion expressed in terms of the satisfactiothefRRT.

Writing after the decision ifamesidgProfessor Craig said

"The general approach now is for the courts to iregthat a minister
produce reasonable grounds for his action, everrevtie jurisdictional
fact is subjectively framed."

In Television Capricornia Pty Ltd v Australian Broadtiag Tribunaf,
Wilcox J carefully, and with respect correctly, tdiguished a "no evidence"
ground respecting the existence of a jurisdictidaat, from the more debatable
question (which does not arise in this appeal,camsel for the first respondent

29 Dunsmuir v New BrunswidR008] 1 SCR 190 at 214.
30 Dunsmuir v New BrunswidR008] 1 SCR 190 at 213.

31 Administrative Law 3rd ed (1994) at 370. See also the authoritideated by
Gleeson CJ, Gummow, Kirby and Hayne JJ Emfield City Corporation v
Development Assessment Commisg@000) 199 CLR 135 at 150 [34]; [2000]
HCA 5.

32 (1986) 13 FCR 511 at 514, 519-520.
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stressed) of defective fact finding as an indepetdsund of judicial review, or
as indicative of an "error of law" within the meagiof the ADJR Act.

The importance of reasons

Professor Wade wrote that a system of judicialen@wvhich cannot cope
with crucial questions of fact necessarily is sesly defectivé®’. In Australia
that deficiency is alleviated by requirements imisas laws, notably s 13 of the
ADJR Act and its progeny in State legislaffrfor the obtaining of reasons for
the decision. Section 430(1) of the Act is sugtr@vision. Its operation in the
present dispute is to lay out, more clearly thdrentise would be the case, the
field upon which these operate the consideratioestioned, for example, by
Lord Wilberforce inTamesideand Latham CJ i€onnell

Section 430(1) obliged the RRT, in making its dem, to prepare a
written statement setting out its decision (pa), (4% reasons for the decision
(par (b)), the findings on any material questioh$act (par (c)) and referring to
the evidence or any other material on which thasdirigs of fact were based
(par (d)). The obligation is to set out the figbnon what the RRT considers to
be material questions of fact; this focuses upamn ttiought processes of the
decision maker, and may disclose jurisdictionab@tr

Many of the leading authorities in this Court irhisgh administrative
decisions were challenged concerned legislativerreg in which there was no
counterpart of s 430 of the Act. The decisionstake in those cases presented
an inscrutable face. Thus, Avon Downs Pty Ltd v Federal Commissioner of
Taxation®®, s 80(5) of thdncome Tax Assessment A&36 (Cth) required the
taxpayer company, if prior losses were to be albweductions, to satisfy the
Commissioner of the state of its voting power oa thst day of the year of
income. No reasons were given by the Commissitmrghe disallowance of the
taxpayer's objections to its assessment. In thategt Dixon J explain€d the
circumstances in which the conclusion of the Corsiaiger was liable to review

33 Administrative Law7th ed (1994) at 297.

34 See Aronson and Dyedudicial Review of Administrative Actiodth ed (2009)
88.485.

35 Minister for Immigration v Yusuf2001) 206 CLR 323 at 331-332 [10], 338 [34],
346 [68]; [2001] HCA 30.

36 (1949) 78 CLR 353; [1949] HCA 26.

37 (1949) 78 CLR 353 at 360.
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by the court. Likewise, the inadequacy of the makédefore the decision maker
may support an inference that the decision maksrapgplied the wrong test or
was not "in reality" satisfied of the requisite teas® or from the absence of
reasons the court may infer the absence of any ggasbrY.

On the other hand, of provisions such as s 43@ag said inWu Shan
Liang™ that the reasons are meant to inform and, updgifdeview, are not to
be scrutinised in an over-zealous fashion. In taage, where the refugee status
of the respondent was at stake, the Court saideotise by the decision maker of
the term "speculativé®

"The word 'speculative’ in the context in whiclapipears need not amount
to a denial of the delegates' function of assessimiefuture chances of
persecution. Rather, the word might equally haaenbused to refer to the
probative force of the material before the deledate

Here the RRT did give reasons in response togfeirement of s 430(1).
The issue is whether, having regard to those resaaoa without the necessity for
a process of divination undertaken in the earligharities dealing with other
legislation, the RRT fell into jurisdictional erréo attract the remedy provided
by the Federal Court.

SGLB

The ascertainment of the relevant jurisdictiomabr if there be one, must
fix upon the treatment of the requirement mand&ed 65 of the Act that the
decision maker be "satisfied" that there is "sesthf the criterion that the
applicant is one to whom the decision maker issBatl under s 36(2)(a) that
Australia owes protection obligations.

In dealing with that question two distinctions mbg made. They are
foreshadowed in what has been said earlier in thes®ons. The first is that the
first respondent does not assert any general grotijutisdictional error of the

38 R v Australian Stevedoring Industry Board; Ex pavelbourne Stevedoring Co
Pty Ltd(1953) 88 CLR 100 at 120; [1953] HCA 22.

39 Public Service Board of NSW v Osmdidd86) 159 CLR 656 at 663-664; [1986]
HCA 7.

40 (1996) 185 CLR 259.

41 (1996) 185 CLR 259 at 277.
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kind disfavoured by Mason EJwhere there were alleged deficiencies in what
might be called "intra-mural" fact finding by theaision maker in the course of
the exercise of the jurisdiction to make a decisidhe apprehensions respecting
"merits review" assume that there was jurisdictmembark upon determination
of the merits. But the same degree of cautiorodbhd scope of judicial review
does not apply when the issue is whether the jgtisdal threshold has been
crossed. There the imperatives are the separafiggowers considerations to
which Justice Selway referred.

The second distinction concerns attacks upon thxerceses of
discretionary power which are said to be unreadeniabthe sense attributed to
Associated Provincial Pictures Houses Ltd v WedmssiCorporatiorf®. The
concern here is with abuse of power in the exerafsdiscretion, again on the
assumption that the occasion for the exercise sdreiion had arisen upon the
existence of any necessary jurisdictional fdctsConfusion of thought, with
apprehension of intrusive interference with adntraisre decisions by judicial
review® will be avoided if the distinction between juristional fact and other
facts then taken into account in discretionary sleai making is kept in view.

It was against this background that, when congides 65 of the Act in
Minister for Immigration and Multicultural and Ingenous Affairs v SGLB
Gummow and Hayne JJ said:

"The satisfaction of the Minister is a conditiorepedent to the discharge
of the obligation to grant or refuse to grant tieayand is a 'jurisdictional
fact' or criterion upon which the exercise of thathority is conditioneti.
The delegate was in the same position as would baea the Minister

42 Australian Broadcasting Tribunal v Bo{d990) 170 CLR 321 at 356-357; [1990]
HCA 33.

43 [1948] 1 KB 223.

44 Re Minister for Immigration and Multicultural Affs; Ex parte Applicant
S20/2002(2003) 77 ALJR 1165 at 1169-1170 [20], 1177-1178]{69], 1194
[174]; 198 ALR 59 at 64, 75-76, 98-99.

45 See, in particular, the remarks of Brennan Aitorney-General (NSW) v Quin
(1990) 170 CLR 1 at 37-38.

46 (2004) 78 ALJR 992 at 998 [37]-[38]; 207 ALR 1228-21; [2004] HCA 32.

47 Graham Barclay Oysters Pty Ltd v Ry@002) 211 CLR 540 at 609 [183]; [2002]
HCA 54.
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(s 496) and the Tribunal exercised all the powatsdiscretions conferred
on the decision-maker (s 415).

The satisfaction of the criterion that the appiicia a non-citizen to
whom Australia has the relevant protection oblgadi may include
consideration of factual matters but the criticakstion is whether the
determination was irrational, illogical and not édson findings or
inferences of fact supported by logical grodfidsif the decision did
display these defects, it will be no answer tha tetermination was
reached in good faith."

However, it should be remarked that what is charastd as the "critical
question” should not receive an affirmative ansthat is lightly given. It may
be noted that the outcome $8GLBand inApplicant S20/2002vas to deny the
presence of jurisdictional error. This reflected aipproach upon judicial review
earlier expressed Wu Shan Liango which earlier reference has been made.

Similar reasoning to that found ®GLB has been applied by the Full
Court of the Federal Court WAIJ v Minister for Immigration and Multicultural
and Indigenous Affaif§ which in turn was followed in authorities incladithe
decision of Gordon J i8ZLGP v Minister for Immigration and Citizenstip
upon which Moore J particularly relied in the prasease.

The Minister submitted that there was no occasiwma redetermination
by the RRT, as ordered by the Federal Court. Mais because the above line of
authority should be disowned, essentially for tipprahended fear of "merits
review". But, as indicated in these reasons, skiédimission should be rejected.
It gives insufficient weight to the importance o¥S(v) of the Constitution in
ensuring that the legislative expression of jugsdnal facts in terms of
satisfaction or opinion of a decision maker dogsrise higher than its source.

Conclusions
The RRT fixed upon two matters as "inconsistentithwthe first

respondent's claimed fear of persecution and faygnds refusal to accept "that
the [first respondent] had engaged in homosexualiges in the UAE".

48 Re Minister for Immigration and Multicultural Affs; Ex parte Applicant
S20/20022003) 77 ALJR 1165 at 1172 [37], 1175 [52], 11943]; cf at 1168 [9];
198 ALR 59 at 67, 71, 98; cf at 62.

49 (2004) 80 ALD 568 at 573-574.

50 [2008] FCA 1198.
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The first was his visit to Pakistan for three weak May-June 2007, to
spend time with his children and to finalise higtiens with his wife, before he
returned to the UAE and then to Australia. The RBdsoned that if genuinely
fearful of serious harm upon disclosure in Pakistihis homosexuality, the first
respondent would not have travelled there ever &hort time.

The second matter was that the first respondent faded to seek
protection when he visited the United Kingdom ir0@0 His evidence was that,
given what were then his favourable personal cistances in the UAE, there
was no reason to seek protection in the UK. Thel RRid that the first
respondent had been "unable to explain [to itsfatiion] why he preferred at
the time to hide his homosexuality for years to eomather than to seek
protection”.

This process of reasoning is based on two assangptithat an applicant
for a protection visa would not return, albeit Hgieto a country in which
persecution is feared, and that a claimant feasfupersecution would seek
asylum elsewhere at the first available opportunity was these assumptions
which led the RRT to the conclusion that the conddi¢he first respondent was
inconsistent with his claim to fear persecutiorheTassumptions may be logical
or rational if the person claims to fear persecutim the grounds of a physical
feature such as race or some other feature thaoin or likely to be apparent
to others within the country. However, the samenca be assumed where the
claimed fear is based on such grounds as thosexwofak identity or political
opinion or religious belief in the absence of cimgtances that may indicate
otherwise.

The reasoning of the RRT appears to have proceeddte basis that a
person outside Pakistan but with a real fear osgmrtion as a homosexual in
Pakistan would not go there at all and would seekegtion as a refugee at the
first opportunity. Reasoning of this nature ingtiéntly appreciates a point
made by Gummow and Hayne JJ Appellant S395/2002 v Minister for
Immigration and Multicultural Affairs. This is that in considering whether a
particular applicant for a protection visa has dl-feeinded fear of persecution
by reasons of membership of a social group idextiiin terms of sexual identity:

"Sexual identity is not to be understood in thiswteat as confined to
engaging in particular sexual acts or, indeed,ny articular forms of
physical conduct. It may, and often will, exterw rhany aspects of
human relationships and activity."

51 (2003) 216 CLR 473 at 500-501 [81] per Gummow Hagne JJ.
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Further, counsel for the first respondent coryeethphasised that there is
essentially an individual character to "membersiuipa particular social group.
As McHugh and Kirby JJ put it iAppellant S395/2002 a claimant to refugee
status is asserting an individual right not menrgtgifferentiated membership of
a group, and as Gummow and Hayne JJ plit it

"The central question in any particular case ietvar there is a
well-founded fear of persecution. That requireareiation of howthis
applicant may be treated if he or she returns @octhuntry of nationality.
Processes of classification may obscure the esdignindividual and
fact-specific inquiry which must be mafi¢ (original emphasis)

So it is that, for example, a person may engageekual activity (and,
indeed, in religious worship or political activityjl one country rather than
another without necessarily denying a claim toguton under the Convention.

With respect to the first matter relied upon by tRRT, the return to
Pakistan in May-June 2007, the evidence of the fespondent was that he had
kept a low profile during the visit to avoid troebkith anyone. The social group
of which he asserted membership had the charaatethsit membership would
not be perceived unless disclosed. The RRT aateanoassumption that if the
first respondent had the sexual identity he claitimede was a very real prospect
that this would be disclosed by some means dunsglhort visit, that he would
have had that apprehension and would not havesdisits family before going to
Australia.

The RRT gave no attention to the question of hioeould have become
known to the family of the first respondent or toyane else in Pakistan that he
was a homosexual, and made no findings upon ite dibsence of the logical
connection between the evidence and the reasotie d®RT's decision became
apparent when the RRT assumed that a homosexudéd Wwedearful of returning
to Pakistan without there being any basis in theerra to found this assumption
or to counter the possibility that the sexuality suich a person could be
concealed from others in the short period of retorthe country. Indeed, the
first respondent said that he had made other siwt$ to his family in Pakistan

52 (2003) 216 CLR 473 at 495 [59].
53 (2003) 216 CLR 473 at 500 [78].

54 R (Sivakumar) v Secretary of State for the HomeaRe@nt[2003] 1 WLR 840
at 841 [2]; [2003] 2 All ER 1097 at 1099, per LdBihgham of Cornhill; at 843
[7]; 1101, per Lord Steyn; at 854 [42]; 1112, perd. Rodger of Earlsferry.
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from the UAE before that of May-June 2007. Thems#tsshad not led to any
adverse disclosure.

With respect to the second matter, the visit ® thnited Kingdom in
2006, there was nothing before the RRT which predidny ground for rejecting
the explanation given for failure to seek protact that time. The desire of the
first respondent to continue to reside in the UMBgre "at the time he did not
have any problems" and had "a good relationshistead of seeking to reside in
a country far removed from his then good relatigmsbays nothing as to the
credibility of the first respondent's claim to fepersecution in Pakistan. It
should also be noted that the RRT did not expisssoinclusion upon any view
as to the manner in which the first respondentdiaen his evidence before the
RRT. Rather it gave a lengthy summary of his ewegeand then reasoned from
the two deficiencies it saw in his account.

To decide by reasoning from the circumstancefefvisits to the United
Kingdom and Pakistan that the first respondent n@isto be believed in his
account of the life he had led while residing ie tHAE was to make a critical
finding by inference not supported on logical grdsin The finding was critical
because from it the RRT concluded that the firspoedent was not a member of
the social group in question and could not haven#eessary well-founded fear
of persecution.

The Federal Court was correct to quash the deciasiod to order a
redetermination by the RRT.

Orders

The appeal should be dismissed with costs.
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HEYDON J. | adopt the statement of facts made #rel abbreviations
employed by Crennan and Bell JJ.

The question is whether the Federal Court was gvtorrespond to a point
taken for the first time in that court by charasieig the reasoning of the
Tribunal as having "simply no basis", as being "ptately unsustainable as a
piece of logical analysis”, and as "based squaoglyan illogical process of
reasoning"”.

The conclusion urged by the Solicitor-Generalt®d Commonwealth on
behalf of the appellant is that the Tribunal's faatling was not, on any view,
open to these characterisations. That submissiaorrect, substantially for the
reasons that he advanced.

It is desirable to consider the nature of the gmrson that the first
respondent claimed to fear, and the reactionsefTtibunal member to the first
respondent's claims in respects other than thepawticular issues on which the
appeal turns, before going to those two issues.

Persecution

The nature of the persecutiofhe first respondent contended that he had
good explanations for deciding to return to Pakista three weeks in 2007 and
for not seeking asylum in the United Kingdom in 800In assessing those
explanations it is important to bear in mind wha blaim for a Protection
(Class XA) Visa entailed. That is because the tgrethe harm he believed
would flow from people in Pakistan coming to knowWles conduct, the less
likely it is that he would return to Pakistan ofl f@ seek asylum in the United
Kingdom.

The first respondent claimed to have a well-fouhdear of being
persecuted for reasons of membership of a particidacial group.
Section 91R(1) of the Act provides that persecutiarst involve "serious harm®
to the first respondent and "systematic and disoatory conduct".
Section 91R(2) provides:

"Without limiting what is serious harm for the poggs of paragraph
(2)(b), the following are instances s#rious harnfor the purposes of that
paragraph:

() athreat to the person's life or liberty;
(b) significant physical harassment of the person;

(c) significant physical ill-treatment of the pens
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(d) significant economic hardship that threatems person's capacity to
subsist;

(e) denial of access to basic services, wherelé¢nél threatens the person's
capacity to subsist;

() denial of capacity to earn a livelihood of akind, where the denial
threatens the person'’s capacity to subsist."

While s 91R(2) does not provide an exhaustive nit@dn of "serious
harm", the circumstances it sets out do powerfililistrate the gravity of the
kinds of harm which that expression captures.

The persecution claimed by the first responderite Department The
first respondent's solicitor informed the appel&illtepartment in writing that in
Pakistan homosexuality was punishable by a sevenjgg sentence, that society
discriminated against homosexuals to an extremeedethat homosexuality was
a matter of shame and embarrassment for the pemsofved and his or her
family, and that the Government of Pakistan did pobdvide protection to
homosexuals.

The persecution claimed by the first respondehé Tribunal Before the
Tribunal, in oral evidence, the first respondend ¢hat the only harm he feared
was that, if he returned to Pakistan and his faaliye to know about the way of
life he was living in Australia, he, his daughtensd his family (including his
brothers and sisters) would feel ashamed and tloeyovall "die of shame".

The persecution claimed by the first respondehte Rederal Magistrates
Court Before the Federal Magistrates Court, the fiespondent contended, in
writing, that if he returned to Pakistan he coudd survive there, that there are
severe punishments there for the practice of hoxuadiey, and that persons
accused of that practice could be put to deathtdnyirsg. He also contended that
it was impossible to live as a homosexual in Pakisbecause homosexual
conduct was deemed to be very shameful and th@siging it were boycotted
in all fields of life: he would die unless he weakbowed to lead a homosexual
lifestyle. These contentions were put somewhatenstrongly than they had
been earlier, but, accepting them as sincere, it bainferred from them and
from the earlier forms in which he put his clainatthhe first respondent had an
extremely strong fear of, antipathy against anduleon to the conditions in
Pakistan of which he spoke

55 The Solicitor-General in passing questioned wérethese conditions amounted to
persecution. In another case that question mag labe examined. But in this
appeal it can be assumed that those conditionanda@lint to persecution.



66

67

68

69

70

71

Heydon J
19.

Bases for the Tribunal's ultimate conclusiofihe ultimate conclusion at
which the Tribunal member arrived was that thers wa real chance that, if the
first respondent were to return to Pakistan, helevdace persecution in the
reasonably foreseeable future. The reasons fawirggr at that ultimate
conclusion may be divided into categories. Th&t twwo categories are related to
the Tribunal's reasoning about the first resporislemits to Pakistan in 2007 and
the United Kingdom in 2006. But they were not tmy categories into which
the Tribunal's reasoning fell. There were foureogh

The third category related to the Tribunal's itigbto accept that the first
respondent had engaged in homosexual activitidsusgtralia in the seven and a
half months between his arrival and the oral hganmthe Tribunal. The first
respondent claimed that, because of the need ¢adteus about disease, he had
limited those activities to a one night stand vatperson whose name he did not
ask. But he also claimed to have searched wehsitasa view to establishing
relationships. The Tribunal said:

“The Tribunal finds the [first respondent's] ex@#daon about his very
limited involvement in homosexual activities in Awaia to be

implausible as, despite the apparent fear of desglg [first respondent]
claimed to have engaged in a relationship with @knawn partner. The
Tribunal also finds that visiting websites withoutdicating one's
preferences does not indicate that the [first redpat] was looking for
same sex partners or that he would be perceivéaddng done that. The
Tribunal does not accept that the [first respondérad engaged in
homosexual activities in Australia."

The fourth category related to the first respotideriaim to have engaged
in homosexual activities at school. The Tribundlmbt accept that this conduct,
if it took place, was indicative of the first resient's desire to repeat it as an
adult.

The fifth category concerned newspaper article$ @ports which the
first respondent provided to the Tribunal about beexuality in Islam. The
Tribunal said: "[t]hese are not specifically abthe [first respondent] and the
Tribunal does not view these as supporting thst[fiespondent’s] claims that he
is a homosexual.”

The sixth category concerned a report from a doctapart from the
Tribunal member's reference to some inconsequespialling errors, she gave
the report no weight because its conclusions wasedb primarily on the history
which the first respondent had given.

In this Court the first respondent made no conmplabout the Tribunal's
reasoning in relation to the third, fourth, fiftmdasixth categories. While the
Tribunal member's specific comments in relationthte fourth, fifth and sixth
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categories were not critical of the first resportdearedibility, this was not the
case for her comments in relation to the third gatg She completely
disbelieved him.

It is necessary now to turn to the two parts @& Thibunal's reasoning
which the Federal Court attacked.

The visit to Pakistan in 2007

The key part of the Tribunal's reasoning aboutfitst respondent's visit
to Pakistan in 2007 is quoted by Crennan and B&ll Bo is the material part of
the Federal Court's reasonihg

The reasoning of the Tribunal member may be sumsetiras follows.
Although she did not say so in terms, it is pldiattshe selected as her major
premise the proposition that persons who clainetr serious harm arising from
their conduct if it becomes known in their countifyorigin — including death
through shame to themselves, their wives, theightars, their brothers and their
sisters — are likely to have so strong a revulsmothe conditions and dangers in
their country of origin which made these outconilesly that they will not return
to it. The minor premise was that the first regpent did return to his country of
origin. The conclusion was that he probably ditlindact fear serious harm of
the kind claimed. The Tribunal's reasoning restedhe idea that there was an
inconsistency between the first respondent fearertpin perils if his application
for a protection visa were rejected and he retutod@akistan, and his failure to
fear those perils when he went there voluntaril2007.

The Federal Court's criticism was that the Tridgneeasoning did not
explain how the first respondent's conduct wouldrehdoecome known in
Pakistan. The answer to the criticism is thatdage put by the first respondent
makes it necessary to assume that it will beconesvkin

It was for the first respondent to establish tésne, not for the Tribunal to
disprove it. He had the opportunity to establise blaim without being
trammelled by the requirements of the rules of enc. He invited the Tribunal
to reach a conclusion based on what he said werprtbabilities of ordinary life
in Pakistan. A necessary integer of success infiteerespondent's claim of
persecution was the proposition that it would bsecovered that the first
respondent was a practising homosexual. Therésgiondent did not explain in
support of his own case how that proposition wduddmade good, any more

56 See below at [108]-[109].

57 See below at [112].
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than he explained in answer to the Tribunal's goisty why the proposition
was not true in relation to his visit in 2007. Hoxer, as the Tribunal was asked
to accept the proposition in order to uphold thetfrespondent's claim that he
was in peril of persecution in Pakistan, it wasitlogical for the Tribunal also to
accept the proposition in order to test the fiespondent's apparent position that
his visit to Pakistan in 2007 carried no peril efgecution.

The Federal Court reasoned that the illogicaltyih assuming that others
would discover that the first respondent was atmiag homosexual during "the
brief period of his visit". But for the Tribunad assume, in the first respondent'’s
favour, that if he returned to Pakistan for an fimde period that fact would
become known is not inconsistent with assuming thatould become known
during a briefer period. It cannot be said tharé¢his any illogicality. And it
cannot be said, as the Federal Court did, thaetheas simply no basis" for the
Tribunal's conclusion. If the only relevant facteere the duration of the visit to
Pakistan, the longer the period of the visit toiBtak, the more likely it was that
the fact would become known. The shorter the pletioe less likely it was that
the fact would become known. But that does natl#ish that there was no basis
for the Tribunal's conclusion.

The issue was one on which minds might differ. e Tfrederal Court
evidently operated on one assumption or conclusibaut that issue. The
Tribunal operated on another. The difference wesaf degree, impression and
empirical judgment. It did not stem from an eriorlogic by the Tribunal
member. The difference could not be said to reamabbsence of any basis
whatsoever for her conclusion.

There is a further difficulty in relation to thedéeral Court's attacks on the
reasoning of the Tribunal member. The means bychvkhe first respondent's
family or anyone else in Pakistan would discoveidabout the first respondent
which he claimed he wished to conceal were nottéichio those flowing from
his physical presence in Pakistan. If the facteevaéscovered, the impact would
be felt in Pakistan. But the facts could be diszed independently of the first
respondent's presence in Pakistan. The facts dmuldiscovered, for example,
through messages out of the United Arab Emirateseirespondence, telephone
or other electronic means, or through reports é&id®anis coming home from the
United Arab Emirates. That diminishes the sigaifice of the length of the first
respondent's trip: for even if its brevity redudbd chance of the facts being
discovered from the first respondent's mere presencPakistan, it did not
reduce the chance of persecution taking place essat of communications
during the previous 20 months.

On one reading of the Tribunal's reasons, it wealidg only with the
three week visit to Pakistan in 2007. That wasrdasling advanced by the first
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respondent. But before the passage quoted by @nemmd Bell 3, the
Tribunal did state: "A copy of the [first respomtle] passport ... indicates that
the [first respondent] had travelled to UAE on nuows occasions and that he
returned to Pakistan." The first respondent cargnl this in his evidence, and
said that during the period October 2005 - July720@8 which he claimed to
have developed an attraction to people of his caw) se went to Pakistan many
times. On one view, the more numerous the visies dtronger the Tribunal's
point; but since this aspect of the controversy was fully developed in
argument it is better not to deal with it.

The visit to the United Kingdom in 2006

The difference between the Tribunal and the Fédeoart in relation to
the first respondent's visit to the United Kingdam 2006 centred on his
explanation for not claiming asylum in the Unitethggdom. In view of a dispute
between the parties as to the construction of titeumal's reasons, it is desirable
to set the relevant part out:

“"the [first respondent] had indicated that he haddlled to the [United
Kingdom] in 2006 but did not seek protection theeeause he had a good
life in the [United Arab Emirates] and was in a daelationship with [R].
However, the [first respondent's] claims are dedcat Pakistan where he
claims to have feared persecution due to his horxuadi¢y. The [first
respondent] was unable to explain to the satisfaatf the Tribunal why,
if he was fearful of his homosexuality becoming agmt to his family or
to others in Pakistan, he would take no actioneteksprotection despite
having a good relationship with [R]. The [firstsppndent] appeared to
suggest that he had nothing to fear until his i@hship with [H]
deteriorated. Howevethis appears to baconsistent withhis claim that
he was fearful of being perceived, or of being wm be, a homosexual
upon his return to Pakistan, not of being discodeas being in a
relationship with [H]. The [first respondent] wasable to explain to the
satisfaction of the Tribunal why he preferred a¢ time to hide his
homosexuality for years to come rather than seeteption." (emphasis
added)

The material parts of the Federal Court's commabtait this passage are
quoted by Crennan and Belf1J

58 See below at [109].

59 See below at [112].
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The first respondent's explanation was offeredoiider to explain his
failure to seek asylum in the United Kingdom. What claimed to fear was
persecution in Pakistan on certain grounds. Tkalitiood or unlikelihood of
persecution on those grounds in Pakistan is the semether the first respondent
had a good or a bad life in the United Arab Emsate/hether the first
respondent's relationship with R was good or bad, wahether his relationship
with H moved from being good to being bad. The sfjoa is whether
knowledge in Pakistan that the first respondent wagsractising homosexual
would create a risk of persecution. The greatnessnallness of that risk did not
necessarily depend on the particular identitiehefpersons with whom the first
respondent had his relationships or the qualityho$e relationships.

The point made in the last sentence quoted abawe the Tribunal was
put by the Tribunal member more vividly when shieeasthe first respondent:

"Why not apply for the protection visa when you hhe@ opportunity
instead of trying to keep something that is sore¢mod your life secret for
years and years to come?"

The Tribunal plainly thought that the first respents explanation for his failure
to apply for a protection visa in the United Kingalovas damaging to his
credibility. Whether or not all minds would shdhat thinking, it is not thinking
which is illogical.

Another criticism which the Federal Court madetleé Tribunal's logic
arose in relation to the second last sentenceei tibunal passage quoted above,
commencing "Howevef®. In that passage the words "inconsistent with'hdb
mean "logically contradictory of’. They mean otiyat whatever "this" is points
against or renders less probable the first respdlsdelaim. What is "this"? The
Federal Court considered that the word "this" iatteentence referred to the
previous sentence. If so, it was open to the Tabto see a logical connection —
in the sense of a connection relating to probadslit- between the two sentences
for reasons already given: the risk of persecuitioRakistan did not depend on
the deterioration of the first respondent's refalop with H, but rather on

60 The Federal Court bore in mind and the appeliaged the precept that the reasons
of the Tribunal should not be construed minuteld &éinely "with an eye keenly
attuned to the perception of error". The origiigh® quoted expression can be
traced at least as far back as LockhartJ's uset ofi Politis v Federal
Commissioner of Taxatiof1988) 16 ALD 707 at 708. With respect to Lockhlar
and the many judges who have since repeated hitasalarning, it is necessary
to substitute for his warning a warning againststanng the words of non-judicial
decision-makers minutely and finely either with eye keenly focussed on the
perception of error, or with an ear keenly attutethe perception of error.
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information being received in Pakistan that thetfrespondent was a practising
homosexual. On the other hand, the word "this" medgr not to the preceding

sentence, but to the topic dealt with in the enpegagraph, namely the first

respondent's failure to seek asylum in the Unitetglom. So read, the second
last sentence is stating that the first responsiéature to seek asylum pointed as
a matter of probability against a fear of persexputn returning to Pakistan.

The difference between the Federal Court and thiguiial may be put
thus. The Federal Court thought that the firspoaslent's explanation for not
seeking asylum in the United Kingdom was "perfegilgusible”. There are
pejorative meanings of the word "plausible”, buytlare not the meanings which
the Federal Court was conveying. The Federal Caat saying that the
explanation was "capable of being believed" or &apptly believable". The
Tribunal, however, did not believe it. Somethingncbe capable of being
believed without actually being believed. For ffréounal member to withhold
belief from something which is "perfectly plausibleut which she did not find
to have been satisfactorily explained and which fslkad not to be probable is
not illogical.

Other issues

As the Tribunal's reasoning was not illogical,ist not necessary to
determine any of the questions of law about whible fparties were in
controversy.

Orders

The orders sought by the appellant and not opposéorm by the first
respondent correspond with the substance of thditomm imposed when special
leave was granted. Subject to one point, theyttegeorders which ought to be
made. The effect of order 2 in this Court is tavie standing order 6 in the
Federal Court of Australia. That order was that dppellant in this Court pay
the costs of the first respondent in this Courttleé proceedings before the
Federal Magistrates Court and the Federal Countavbid doubt, it is necessary
to set aside order 2 made by the Federal Magisti@wirt, which ordered the
first respondent in this Court to pay the costthat Court of the appellant in this
Court.

The orders are:
1. The appeal be allowed.

2. Orders 3, 4 and 5 made by the Federal Courtudtralia on 10 March
2009 be set aside.

3. In place of those orders:
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a) the appeal to the Federal Court of Austiadialismissed; and

b) Order 2 made by the Federal Magistrates Coluhustralia on
8 July 2008 be set aside.

4. The appellant pay the reasonable costs dirdteespondent of the appeal
to this Court.
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CRENNAN AND BELL JJ. The first respondent is ay®hr old male citizen of
Pakistan. He is married to a Pakistani woman wweslin Pakistan with their
four children born in 1991, 1993, 1995 and 2003peesively. The first
respondent gave evidence that between 1995 and H®%8ed in, and moved
between, the United Arab Emirates ("the UAE") whieeeworked, and Pakistan.
He stated that from 1998 to 2004 he settled in $aki with his family. He
subsequently resided in the UAE from 2004 until 200n 2006 he travelled to
the United Kingdom and remained there from Octalmetl December 2006.

On 3 July 2007, the first respondent arrived irs#halia on a visitor visa
and on 16 August 2007 he applied for a Protectilags XA) visa on the
grounds that he feared persecution in Pakistanusecaf his "belie[f] [in] and
practice of homosexuality". After that applicatiofas refused by a delegate of
the Minister on 8 November 2007, the first respond®ught review under s 476
of the Migration Act 1958 (Cth) ("the Act") in the Refugee Review Trilalin
("the Tribunal”) which affirmed the delegate's dsmn. It can be noted that the
Tribunal has filed a submitting appearance in sgiset proceedings, and is the
second respondent here.

An application by the first respondent to the Fatiélagistrates Court
was dismissed but a subsequent appeal to the FeGerat of Australia
(Moore J§* ("the Federal Court") was allowed on the basig thae Tribunal's
conclusion that the first respondent was not a lsaxgal was based squarely on
an illogical process of reasoning" with the redhiat the Tribunal "fell into
jurisdictional error having regard to the way iacbed the conclusion that the
applicant was not a homosexJal"

Special leave to appeal was granted on the blagighe Minister would
not seek to disturb the costs order made belowtlaaidthe Minister would pay
the first respondent's reasonable costs of the ahpped the special leave
application.

The questions

The main question arising on the appeal is whethéwgicality”,
“irrationality”, or "lack of articulation" in a fiding of jurisdictional fact can
amount to jurisdictional error.

61 Moore J was exercising the appellate jurisdictibrthe Federal Court pursuant to
s 25(1AA)(a) of thd=ederal Court of Australia Ac&976 (Cth).

62 SZMDS v Minister for Immigration and Citizenship009) 107 ALD 361 at
370-371 [29]-[30].
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The second question to be determined is whetherfitidings of fact
impugned by the Federal Court were findings ofsgictional fact.

These questions arise in the context of judi@aiew under the Act and
the settled principle of limitation that such rewies limited to jurisdictional
errof® although, as recognised Re Refugee Review Tribunal; Ex parte Aala
there is difficulty in drawing a bright line betwegurisdictional error and error
in the exercise of jurisdiction. In the reasonsohbfollow the availability and
scope of "illogicality" and “irrationality”, as aabis for judicial review, of a
decision as to a jurisdictional fact, will be expkd. The appeal should be
allowed on the basis that the Tribunal's decisi@s wot illogical or irrational in
the requisite sense. Nothing said in these reasanstions the deployment of
“illogicality" or "irrationality" to achieve whatsisometimes called merits review.

First respondent's claim for protection

The first respondent states that during the pef@cober 2005 to
July 2007, while in the UAE, he developed an atioacto members of the same
sex and commenced a relationship with an Indian 68y About the end of
2006 he said he and R started living together attahsexual relationship. He
gave evidence that R introduced him to R's bossarid, the three had sexual
relations for about a year. Then the first respondliscovered H had a drug
problem and had engaged in unprotected sex witlerothen. The first
respondent says that when confronted about thithashed him and R, and
threatened them with cancellation of their visasaasesult of which the first
respondent and R went into hiding. During thegué®ctober 2005 to July 2007
the first respondent states that he "went to Pakistany times"”. In May 2007,
after obtaining a visitor visa to Australia in tb&E, the first respondent went to
Pakistan for three weeks before returning to thé&eldh 25 June 2007, then flew
to Australia, arriving on 3 July 2007.

In his application for protection the first resplent states that
homosexuals are discriminated against in Pakistanpaison sentences apply to
sodomy. It appears homosexuality is prohibitetignculture and by his religion
and is the subject of social taboo. Accordingdardry information considered
by the appellant, Pakistan "is one of the few coestin the world where
homosexuality is punishable by death". Howeveg, ¢buntry information also

63 Plaintiff S157/2002 v The CommonwedkB03) 211 CLR 476; [2003] HCA 2.

64 (2000) 204 CLR 82 at 141 [163]; [2000] HCA 57esdsoCraig v South Australia
(1995) 184 CLR 163 at 177-178; [1995] HCA 58.
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included a statement that prosecutions under ths e rar€. In essence, the
first respondent claims he is a practising homoak»xand he fears persecution
because homosexuals face discrimination in Pakistanety and are subject to
penalties under Pakistani law and also because&g mbt wish to bring shame
upon his family. It appears to have been accejptdide Tribunal's decision that
homosexuality is a common and unifying characteffsof a social group in
Pakistan. However, the Tribunal did not accepffittse respondent's claim to be
a member of that group.

Relevant leqgislation

99 Section 65 of the Act relevantly providés

"(1) After considering a valid application for &s&, the Minister:
(a) Iif satisfied that:

0] the health criteria for it (if any) have esatisfied;
and

(i)  the other criteria for it prescribed by $hAct or the
regulations have been satisfied;

Is to grant the visa; or
(b)  if not so satisfied, is to refuse to grard thsa

100 Section 430 relevantly provides:

"(1) Where the Tribunal makes its decision on aewy the Tribunal
must prepare a written statement that:

(a)  set out the decision of the Tribunal on theew; and

65 United States, Department of StaBnuntry Reports on Human Rights Practices
2006: PakistanMarch 2007.

66 As to which sedpplicant A v Minister for Immigration and Ethnidféirs (1997)
190 CLR 225; [1997] HCA 4, the authority of whicashnever been doubted.

67 Reprint No 11 is the applicable reprint.
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(b)  sets out the reasons for the decision; ... "

Section 65(1)(a) obliged the Tribunal to determivieether or not it was
satisfied that the first respondent met the catgniescribed by the Act for the
grant of a protection visa: that is, that as a tmemof a particular social group he
had a well-founded fear of persecution. That neglithe Tribunal to determine
the first respondent's essential claim that heava@mber of the particular social
group, homosexuals in Pakistan, as a result of whie claimed to suffer a
well-founded fear of persecution.

In considering s 65(1)(a)(ii) iMinister for Immigration and Multicultural
Affairs v SGLR"SGLB)®%, Gummow and Hayne JJ said:

"The satisfaction of the Minister is a conditiorepedent to the discharge
of the obligation to grant or refuse to grant tieayand is a ‘jurisdictional
fact' or criterion upon which the exercise of thathority is conditioned

... The satisfaction of the criterion that the apghtis a non-citizen to

whom Australia has the relevant protection obligyagi may include

consideration of factual matters but the criticakstion is whether the
determination wasgrrational, illogical and not based on findings or
inferences of fact supported by logical grounds$f the decision did

display these defects, it will be no answer tha tetermination was
reached in good faith." (emphasis added and foesnomitted)

The decision here in relation to s 65(1)(a)(ii) veadecision as to a jurisdictional
fact.

The approach to be derived from the emphasisegnséamt had been
foreshadowed iMinister for Immigration v Eshet(fEshetl) where Gummow J
referred to "findings or inferences of fact whiclere not supported by some
probative material or logical ground¥" The approach was also anticipate®R
Minister for Immigration and Multicultural AffairsEx parte Applicant S20/2002
("S20) where Gleeson CJ noted that one of the grouridshallenge to the
Tribunal's decision was that it "was illogical,aitional, or was not based on
findings or inferences of fact supported by logigadunds®. It was said by the
appellant that sinc820a range of views had emerged in the Federal Gautd

68 (2004) 78 ALJR 992 at 998 [37]-[38]; 207 ALR 1228; [2004] HCA 32.
69 (1999) 197 CLR 611 at 657 [147]; [1999] HCA 21.

70 (2003) 77 ALJR 1165 at 1167 [4]; 198 ALR 59 at D03] HCA 30.
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whether an illogical process of reasoning in therse of reaching a conclusion
of fact amounts to a jurisdictional erfor

In Avon Downs Pty Ltd v Commissioner of Taxatftavon Downg ™

Dixon J had said of a decision maker empoweredctonden “"satisfied" of a
state of affairs:

“If he does not address himself to the questionciwvhihe [statute]

formulates, if his conclusion is affected by somistake of law, if he

takes some extraneous reason into consideratiorexatudes from

consideration some factor which should affect legednination, on any
of these grounds his conclusion is liable to reviewlf the result appears
to be unreasonable on the supposition that he sskeillehimself to the
right question, correctly applied the rules of lamd took into account all
the relevant considerations and no irrelevant camations, then it may
be a proper inference that it is a false suppasitith is not necessary that
you should be sure of the precise particular inciwhie has gone wrong.
It is enough that you can see that in some way & imave failed in the
discharge of his exact function according to law."

In Avon Downsthere was no requirement for the giving of reasass

exists here under s 430. This appeal involvespibgsible application of the
approach signalled iBGLBto a decision involving a state of satisfactionickih
was specified in the Act.

71 See for exampleMlinister for Immigration & Multicultural & Indigenas Affairs v

72

W306/01A[2003] FCAFC 208NACB v Minister for Immigration & Multicultural
& Indigenous Affairs[2003] FCAFC 235;W404/01A of 2002 v Minister for
Immigration & Multicultural & Indigenous Affairg2003] FCAFC 255,NATC v
Minister for Immigration & Multicultural & Indigenas Affairs[2004] FCAFC 52;
VWST v Minister for Immigration & Multicultural &nidigenous Affaird2004]
FCAFC 286;SZDFO v Minister for Immigration and Multiculturahd Indigenous
Affairs [2004] FCA 1192;Applicant A169 of 2003 v Minister for Immigration &
Multicultural & Indigenous Affairs[2005] FCAFC 8; WAJQ v Minister for
Immigration & Multicultural & Indigenous Affairg2005] FCAFC 79;SZEEO v
Minister for Immigration and Multicultural and Ingenous Affairg2005] FCA
546; VWFP and VWFQ v Minister for Immigration and Multittiral and
Indigenous Affairs[2006] FCA 231; SZCZN v Minister for Immigration &
Citizenship[2008] FCA 173;NAOX v Minister for Immigration and Citizenship
(2009) 112 ALD 54.

(1949) 78 CLR 353 at 360; [1949] HCA 26; see alinister for Immigration v
Eshetu(1999) 197 CLR 611 at 651 [130]-[131] per Gummow J.
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The Tribunal's decision

The Tribunal refused to accept the first respotidetaim that he was in a
homosexual relationship with R in the UAE betwe®02 until 2007 and that he
feared that if his homosexuality became known o return to Pakistan he
would face persecution and his family would be astc

The Tribunal relied on two aspects of the firgp@ndent's conduct as a
basis for rejecting that claim. It considered ttra first respondent's conduct,
first, in returning to Pakistan for three week2007 before coming to Australia
and, secondly, in failing to seek asylum in the t&lhiKingdom in 2006, was
conduct which was inconsistent with his claimeddea persecution arising as a
result of his homosexuality.

Returning to Pakistan

The first respondent returned to Pakistan foretlweeks after he obtained
a visitor visa for Australia and before leaving faustralia from the UAE. His
explanation for doing so was described by the Trabas follows:

"He states that the reasons he went to Pakistan edteiving a visitor
visa for Australia were because he was living ia thAE for a while
without his children. ... He decided not to comekbftom Australia for
ever and therefore he wanted to spend time withchitdren before
leaving Pakistan permanently and he also wantduhadise his relations
with his wife, which he did ...

[H]e wanted to spend time with his children becabsedid not know
when he would see them again."

Of this, the Tribunal said:

“[1]f the applicant was genuinely fearful of sergobbarm as a result that his
homosexuality may become known in Pakistan, he evaubt have
travelled to Pakistan, even for a short period,erafhis claimed
homosexual relationship in UAE."

Position in the United Kingdom in 2006

When asked why he did not apply for asylum whenvhs in the United
Kingdom in 2006, the first respondent said "he miod have any problem at the
time". This referred apparently to the fact thae first respondent had a good
life in the UAE and was in a good relationship wiRh As to this, the Tribunal
took the view that it was unreasonable to "keepetbing that was so central to
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his life a secret for years and years to come'eratihhan apply for asylum. The
Tribunal concluded that:

“[T]he applicant's conduct in returning to Pakistard in failing to seek
protection in 2006 is inconsistent with the clainfeadr of persecution
arising as a result of his homosexuality. The Uméd does not accept that
the applicant had engaged in homosexual activilidee UAE or that he
was fearful as a result of such activities or limbsexuality."

Federal Court decision

The appeal to the Federal Court followed a Fedeévigistrate's

determinatiof? that the Tribunal decision contained no jurisdictl error. In an
amended notice of appeal the first respondent eldithat the Tribunal's decision
was "unsupported by probative material, and thererfce of fact upon which it
based its decision could not reasonably be drawrenwit concluded that the
appellant's short visit to Pakistan before tramgllto Australia cast doubt on
whether he engaged in homosexual conduct in the, WAEhat he was genuinely
fearful of persecution in Pakistef"

The Federal Court's reasoning and findings on wias headed

"[i]rrational and illogical fact finding" includethe following’:

"The Tribunal made no finding about how, during #pplicant's
brief return to Pakistan, it might conceivably hderome known to his
family or anyone else that he had become, on hiswat, a practising
homosexual. His claimed fear was based on hisefyepision that his
family and others in Pakistan might come to knowhisf homosexuality.
However, the Tribunal does not say how that migiwtehemerged during
a brief visit when he was the custodian of the imi@tion. His fear was
predicated on others knowing. Unless others cameow, the basis of
his fear did not exist. The Tribunal does not mak&énding that he
revealed the information. It does not make a figdhat, during the brief
period the applicant was in Pakistan, he soughtheert for homosexual
sex and for that reason others might come to knblisohomosexuality.
It does not otherwise make a finding explaining Hos/family and others

73

74

75

SZMDS v Minister for Immigratiof2008] FMCA 1064.

SZMDS v Minister for Immigration and Citizensi{g009) 107 ALD 361 at 367
[21].

SZMDS v Minister for Immigration and Citizensh{p009) 107 ALD 361 at
369-370 [26]-[29].
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might have come to know of his homosexuality durithgs period.
Without findings of this type, or at least in thizsance of an explanation
as to how there was any risk that his homosexuaityld become known
during the brief period of his visit, | simply fdab see how the fact that the
applicant briefly returned to Pakistan underminésl dlaim that he had
become an active homosexual in the UAE in the mlegetwo years.
There was simply no basis, in my opinion, for thebdnal to have
concluded that the fact that the applicant returmeefly to Pakistan was
inconsistent with him having a fear of harm based,his case, on his
family and others in Pakistan coming to know he ewa®mosexual.

Similarly, the applicant's explanation as to whey did not claim
asylum in the UK was perfectly plausible. Puttihglightly differently,
the Tribunal's conclusion about the consequence®bElaiming asylum
in the UK is, in my opinion, completely unsustaileahs a piece of logical
analysis. In essence what the applicant had sagdtiaat he did not claim
asylum in the UK because he could return to the U#tiere he had a
good life and was in a good relationship. His winstances in the UAE
changed after he fell out, as he claimed, with MmHich occurred after
his return from the UK.

| simply fail to understand what the Tribunal meahen it said the
following:

However, this appears to be inconsistent with fagicthat he was
fearful of being perceived, or of being found tg Aehomosexual
upon his return to Pakistan, not of being discodeas being in a
relationship with [Mr H].

Even bringing to bear the generosity of analyisé the authorities
demand: Minister for Immigration & Ethnic Affairs v Wu Shdnang,
there is no logical connection between what isrésden the sentence and
what preceded it.

The Tribunal's conclusion that the applicant wasaahomosexual
was based squarely on an illogical process of reagd

Submissions

It is contended for the Minister that jurisdictednerror would not be
established by mere "illogicality", "irrationalitydr lack of "articulation" in fact
finding or alternatively, if that were enough, thlegicality or irrationality must
be so extreme as to show that the opinion formedidcoot possibly be formed

by a Tribunal acting in good faith. In the contekthe Administrative Decisions
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(Judicial Review) Ac1977 (Cth), it has been accepted that a deteciastience

of want of logic will not necessarily constitute arror of law®. The Minister

drew an analogy from that although here under sdf7/éhe Act review is

necessarily limited to the transgression of judgdnal limits express or implied
in the Act.

It was further contended that in any event thees wo illogicality or
irrationality in the Tribunal's finding that thagt respondent's return to Pakistan
before coming to Australia undermined his accodifti® homosexual conduct in
the UAE or his claim that he feared he would suFfarm in Pakistan as a result
of his family or others discovering that he wasoanbsexual. Similarly, it was
contended that there was no illogicality or irraibty in the Tribunal's findings
that the first respondent's failure to claim asylunmhe United Kingdom also
undermined his claims.

Four reasons were advanced in support of the priopo that a want of
reason (or logic or rationality) in a decision sdijto review must be such as to
show that the Tribunal has transgressed what Fre@dh described in
K-Generation Pty Ltd v Liquor Licensing Coliras "the minimum constraint
applicable to the exercise of any statutory poveanely that it must be exercised
in good faith and within the scope and for the psgs of the statute.”

The first reason was that the nature of and sobpedicial review under
s 75(v) of the Constitution militates strongly awsi any implication which
would blur the demarcation between legality anditserThe second reason was
that the implication of a separate judicial requiest that an opinion or a state of
satisfaction must be reasonable (or logical ooreti) except where it emerges
from the text and structure of a statutory schemealevneed to be grounded in
some general common law principle of statutory tmomsion guiding the
construction of the statutory scheme. The thi@soa was that although the
words "unreasonable”, "illogical" and "irrationalle frequently used to describe
a process of reasoning with which there is strasggteement, as iMinister for
Immigration v Eshetli, their precise content often remains unexplainede T

76 Australian Broadcasting Tribunal v Bon¢(l990) 170 CLR 321 at 356 per
Mason CJ; [1990] HCA 33. As an example of a simélgproach in the context of
migration law seaMinister for Immigration and Multicultural Affairs Epeabaka
(1998) 84 FCR 411 at 415-417 [5]-[9] per Black @n Doussa and Carr JJ.

77 (2009) 237 CLR 501 at 523 [59]; [2009] HCA 4.eSdsoWater Conservation and
Irrigation Commission (NSW) v Brownin{l947) 74 CLR 492 at 505 per
Dixon CJ; [1947] HCA 21.

78 (1999) 197 CLR 611 at 626 [40] per Gleeson CIMaHugh J.
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fourth reason was that a form of curial descemn intoader questions of the
“reasonableness” and “rationality" of an administea decision does not sit
comfortably with the limitation on judicial reviewas explained in

Attorney-General (NSW) v Quin

The Minister also relied on the added considenatizat a Tribunal is
subject to the express obligation under s 430 efAbt to give reasons which
statutory requirement does not impose or imply stapdard of "articulation”.

The first respondent contended that there wasviteece and no rational
grounds to support the Tribunal's inference thathé first respondent was
genuinely fearful of serious harm as a result thethomosexuality may become
known in Pakistan he would not have travelled t&iftan even for a short
period after his claimed homosexual relationshiphien UAE. As to the visit to
the United Kingdom, it was submitted that the Tnaumisconceived the task of
determining membership of a particular social grdoyp disregarding the
significance of the first respondent's own peraeysj conduct and behaviour as a
member of the particular social group in question.

Whilst the first respondent accepted that not ywestance of illogicality
or irrationality in reasoning could give rise torigdictional error, it was
contended that if illogicality or irrationality ogcs at the point of satisfaction (for
the purposes of s 65 of the Act) then this is asglictional fact and a
jurisdictional error is established. This subnossshould be accepted. The
Minister's counter submission that illogicality orationality in fact finding
could not without more establish jurisdictional agrrevokes the familiar
distinction between errors of law and errors oft,far between jurisdictional
error and error in the exercise of jurisdictionheTdistinction between errors of
law and errors of fact is subject to an importaoaldication in respect of
jurisdictional fact®. In S2¢*, Gummow and McHugh JJ rejected the view that
all review grounds must amount to an error of law flact as they noted that a

jurisdictional fact' which supplies the hinge mpwhich a particular statutory

79 (1990) 170 CLR 1 at 37 per Brennan J; [1990] HTA

80 There is a further qualification, not presentevant, which is that an error of law
may occur within jurisdiction:Muin v Refugee Review Tribun@002) 76 ALJR
966; 190 ALR 601; [2002] HCA 30.

81 (2003) 77 ALJR 1165; 198 ALR 59.
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regime turns may be so identified in the relevam bs to be purely factual in
context.®

An erroneously determined jurisdictional fact magive rise to
jurisdictional error. The decision maker mighty 'xample, have asked the
wrong questiof? or may have mistaken or exceeded the statutomifsion or
prescription in relation to the relevant jurisdoctal fact. Equally, entertaining a
matter in the absence of a jurisdictional fact wihstitute jurisdictional err&

Development and scope of "illogicality" and "ircinlity"

In House v The Kirf§ Starke J stated that even wide discretions "meist b
exercised judicially, according to rules of reasoml justice, and not arbitrarily
or capriciously ..." The plurality recognised thasentence of imprisonment
which was notably severe was not thereby "unreddenar clearly unjus.
Setting a test or formula for isolating the impliedtegory of discretionary
decisions which are "unreasonable or clearly uhjuss not proved simple.

Just as the unreasonableness of a result wasecfer inAvon Downs
correspondingly, the "reasonableness” of a decisamoften been considered in
circumstances where a public officer must be "Bats of some fact or
circumstance. IR v Connell; Ex parte The Hetton Bellbird Collieyietd it
was not suggested that such an officer must praseoh her satisfaction.
However it was found that a requirement that a ipublfficer be "satisfied" of
certain facts or have "reasonable cause" to beli@ots imports a requirement
that the opinion is one that could be formed bgasonable pers®in The Chief
Justice went on to state:

82 Re Minister for Immigration and Multicultural Affs; Ex parte Applicant
S20/2002(2003) 77 ALJR 1165 at 1175 [54]; 198 ALR 59 at 72- See also
Minister for Immigration v Eshety1999) 197 CLR 611 at 651 [130] per
Gummow J.

83 Minister for Immigration v Yusy{2001) 206 CLR 323; [2001] HCA 30.

84 Kirk v Industrial Court (NSW(2010) 239 CLR 531 at 574 [72]; [2010] HCA 1.
85 (1936) 55 CLR 499 at 503; [1936] HCA 40.

86 House v The Kin@l936) 55 CLR 499 at 507 per Dixon, Evatt and Mciaa JJ.

87 R v Connell; Ex parte The Hetton Bellbi@bllieries Ltd (1944) 69 CLR 407 at
432 per Latham CJ; [1944] HCA 42; see alseersidge v Andersofil942] AC
206 at 224-225 per Viscount Maugham, 228 per La¥drn



123

Crennan J
Bell J

37.

“If the opinion which was in fact formed was reaghy taking into
account irrelevant considerations or by otherwisgcanstruing the terms
of the relevant legislation, then it must be hdldttthe opinion required
has not been formed. In that event the basish®reercise of power is
absent, just as if it were shown that the opini@s arbitrary, capricious,
irrational, or not bona fide®

Further, satisfaction of the existence of facts tnamsount in point of law to what
an empowering provision prescribes or speditiesAs explicated subsequently
by Gibbs J inBuck v Bavori&, this means a decision-making authority which
must be satisfied of certain facts "must act indydaith; it cannot act merely
arbitrarily or capriciously." His Honour went oo say that even if certain
specified errors could not be established "the tsowrtll interfere if the decision
reached by the authority appears so unreasonaslenthreasonable authority
could properly have arrived at #t' Such formulations convey the idea that a
court should not lightly interfere with administxeg decision-making.

Judicial review has commonly been relied on toasade a discretionary
decision which "is so unreasonable that no readeralihority could ever have
come to it* or decisions "which are unjust or otherwise inappiate, but only
when the purported exercise of power is excessi@lerwise unlawfuf®. As
remarked by Gaudron J Abebe v The Commonwedtth

88 R v Connell; Ex parte The Hetton Bellbird Colliexietd (1944) 69 CLR 407 at
432.

89 R v Australian Stevedoring Industry Board; Ex pavtelbourne Stevedoring Co
Pty Ltd(1953) 88 CLR 100 at 117 per Dixon CJ, Williams,Wend Fullagar JJ;
[1953] HCA 22.

90 (1976) 135 CLR 110 at 118; [1976] HCA 24.
91 Buck v Bavonél976) 135 CLR 110 at 118.

92 Associated Provincial Picture Houses Ltd v WedngsRwrporation[1948] 1 KB
223 at 230 per Lord Greene MRNédnesbury).

93 Attorney-General (NSW) v Qu{d990) 170 CLR 1 at 35 per Brennan J; see also
East Australian Pipeline Pty Ltd v Australian Corifien and Consumer
Commission(2007) 233 CLR 229 at 250 [80] per Gummow and Hay#eg2007]
HCA 44.

94 (1999) 197 CLR 510 at 554 [116]; [1999] HCA 14.
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“[1]t is difficult to see why, if a statute whichoafers a decision-making
power is silent on the topic of reasonablenesg, stedute should not be
construed so that it is an essential conditiorheféxercise of that power
that it be exercised reasonably, at least in thees¢hat it not be exercised
in a way that no reasonable person could exertcfse i

This Court has observed with reference to s 75@v)he Constitution and
jurisdictional error that where a statutory powerconferred the legislature is
taken to intend that the discretion is to be esedireasonablyand justly®.

More recently it has been suggested that statutdmynals must not only
act reasonably as intended by the legislature, thest also act rationafly If
rationality is a separate freestanding common laiandard for good
administrative decision-making it seems at ledsted to the implied standard of
reasonableness following the articulation by Lom¢&he MR of what has come
to be known asWednesburynreasonableness" It appears closely allied also
to the requirement ilvon Downghat extraneous reasons should not be taken
into consideration but relevant considerations nest It appears to be allied as
well to the principle that fact finding must be bdson probative material, one
correlative of which is that a decision based on emidence displays
jurisdictional error. Accepting rationality, as feeestanding common law
requirement in decision-making, with the conseqeetitat irrationality may
attract judicial review, is complicated by threesilerations. First, describing
reasoning as "illogical or unreasonable, or irrzdit may merely be an emphatic
way of expressing disagreement witff,itand to describe a conclusion that a

95 Minister for Immigration and Citizenship v SZI&009) 83 ALJR 1123 at 1127
[15] and fn 16; 259 ALR 429 at 433; [2009] HCA 39.

96 SeeKruger v The Commonweal{th997) 190 CLR 1 at 36 per Brennan CJ; [1997]
HCA 27.

97 Australian Broadcasting Tribunal v Bor§@d990) 170 CLR 321 at 367 per Deane J;
see alsdMahon v Air New Zealand Ld984] AC 808 at 820 per Lord Diplock;
Council of Civil Service Unions v Minister for tiavil Service[1985] AC 374 at
410-411 per Lord Diplock.

98 Associated Provincial Picture Houses Ltd v WedngsRwrporation[1948] 1 KB
223 at 233 per Lord Greene MR.

99 Re Minister for Immigration and Multicultural Affs; Ex parte Applicant
S20/20042003) 77 ALJR 1165 at 1167 [5] per Gleeson CJ; ABR 59 at 61; see
alsoMinister for Immigration v Eshet(1999) 197 CLR 611 at 626 per Gleeson CJ
and McHugh J.
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decision maker is not satisfied as "irrational" htignean no more than that, on
the material before the decision maker, the coorld/have reached the required
state of satisfactidf¥.

Secondly, the word "irrationality" is conventiolyatlefined as "the quality
of being devoid of reasoff®, "illogicality" is conventionally defined as
"unreasonablenes$® and "unreasonableness" is conventionally defined a

"irrationality"%.

In reliance on a statement made by Sir Thomas Bing MR inR v
Secretary of State for the Home Department; Exep@mibiyd® the authors of
de Smith's Judicial ReviéWhave remarked:

"Although the terms irrationality and unreasonabksn are these days
often used interchangeably, irrationality is onlyneo facet of
unreasonableness."

Thirdly, in England "irrationality” as a basis fudicial review appeared
to emerge first as a redefinition Wednesburyinreasonablene$s Whilst not
material to this appeal, further developments igl&md have included reference
to the principle of proportionality in administradi decision-making, being a
component of administrative law in a number of B@an countries. The
principles of reasonableness (as derived fide@dnesburyand proportionality
are now said to "cover a great deal of common gttt

100 Re Minster for Immigration and Multicultural Affay Ex parte Applicant
S20/20042003) 77 ALJR 1165 at 1168 [9] per Gleeson CJ; ABR 59 at 62.

101 Oxford English Dictionary2nd ed, vol VIl at 89.
102 Oxford English Dictionary2nd ed, vol VIl at 657.
103 Oxford English Dictionary2nd ed, vol XIX at 160.
104 [1996] QB 768 at 785.

105 Woolf, Jowell and Le Sueude Smith's Judicial Revievéth ed (2007) at 559
[11-036].

106 Council of Civil Service Unions v Minister for tRavil Service[1985] 1 AC 374 at
410 per Lord Diplock; see also, Woolf, Jowell anel Sueurde Smith's Judicial
Review 6th ed (2007) at 543 [11-002].

107 Wade and Forsytidministrative Law10th ed (2009) at 312.
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If, despite the undeniable semantic overlap betwé&erationality”,
“illogicality" and "unreasonableness", Wednesbury unreasonableness” is
confined to the exercise of a discretfrin circumstances where no reasons are
required, then the approach articulate&BLBemphasised above can be seen as
occupying somewhat different ground. On the otinend, to the extent that a
standard of reasonableness, of wide applicatiaetision-making, has emerged
from Wednesburythere will be inevitable overlap with that stardlaand a
standard of rationality.

It can be acknowledged that the contemporary iatron of “illogicality"
or "irrationality" as a basis for judicial reviewawy well have first emerged in
Australia, as intimated by Gleeson CJS20%, as a reaction to the ouster of the
review ground of Wednesburyinreasonableness" in immigration law. Equally
it may be that the development of "irrationalitys' @ basis for judicial review in
England grew out of dissatisfaction with the inmrecircularity of the
Wednesburytest and the implicit suggestion Wednesburythat there were
degrees or grades of unreasonabléeffesBe that as it may, accepting that an
allegation of "illogicality" or "irrationality" mus mean something other than
emphatic disagreement as explained above by refererEshetuand S2Q and
also accepting that a demonstrationboha fideswill not save an illogical or
irrational decision or finding on a jurisdictiorfalct as stated i8GLB™, how do
“illogicality" and "irrationality” fit with the clarly related body of law concerned

108 Minister for Immigration v Eshety1999) 197 CLR 611 at 626 [40] per
Gleeson CJ, 649 [124] per Gummow J.

109 (2003) 77 ALJR 1165 at 1170 [20]; 198 ALR 59 4t 6t the time of the decision,
s 476(2)(b) of theMigration Act 1958, as it then stood, ousted review on the
ground "that the decision involved an exercise gbwer that is so unreasonable
that no reasonable person could have so exerdisegubiver."

110 Woolf, Jowell and Le Sueude Smith's Judicial Reviewth ed (2007) at 543-544
[11-002] and at 551-554 [11-019]-[11-024]; see asw-Farulla, "Rationality and
Judicial Review of Administrative Action”, (2000% Melbourne University Law
Reviewb43 at 572.

111 (2004) 78 ALJR 992 at 998 [37]-[38]; 207 ALR 11228-21.
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with error, particularly jurisdictional error, inespect of reasoning which is

"clearly unjust®?, "arbitrary", "capricious™® or "Wednesburynreasonablé*?

In the context of the Tribunal's decision herellodicality" or
“irrationality” sufficient to give rise to jurisdimnal error must mean the decision
to which the Tribunal came, in relation to the etat satisfaction required under
S 65, is one at which no rational or logical demismaker could arrive on the
same evidence. In other words, accepting, forsdidee of argument, that an
allegation of illogicality or irrationality providesome distinct basis for seeking
judicial review of a decision as to a jurisdictibrfact, it is nevertheless an
allegation of the same order as a complaint thdg@sion is "clearly unjust” or
"arbitrary” or "capricious" or "unreasonable" inetlsense that the state of
satisfaction mandated by the statute imports aireapent that the opinion as to
the state of satisfaction must be one that coultbbreed by a reasonable person.
The same applies in the case of an opinion thaaldated state of satisfaction
has not been reached. Not every lapse in logit gk rise to jurisdictional
error. A court should be slow, although not unwgl to interfere in an
appropriate case.

What was involved here was an issue of jurisdigticfact upon which
different minds might reach different conclusionBhe complaint of illogicality
or irrationality was said to lie in the processrefsoning. But, the test for
illogicality or irrationality must be to ask whethdogical or rational or
reasonable minds might adopt different reasoningnight differ in any decision
or finding to be made on evidence upon which thagilen is based. If probative
evidence can give rise to different processes asaming and if logical or
rational or reasonable minds might differ in red¢pefthe conclusions to be
drawn from that evidence, a decision cannot be I3gid reviewing court to be
illogical or irrational or unreasonable, simply base one conclusion has been
preferred to another possible conclusion.

Was the Tribunal's fact finding "illogical" or "ational"?

Because illogicality or irrationality may consteua basis for judicial
review in the context of jurisdictional fact findjras explained above, it becomes

112 House v The Kin¢l936) 55 CLR 499 at 507 per Dixon, Evatt and Mciiaa JJ.

113 R v Connell; Ex parte The Hetton Bellbi€bllieries Ltd (1944) 69 CLR 407 at
432 per Latham CBuck v Bavonél976) 135 CLR 110 at 118 per Gibbs J.

114 Associated Provincial Picture Houses Ltd v WedngsRwrporation[1948] 1 KB
223 at 233 per Lord Greene MR.
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necessary to decide whether the Tribunal's cormlusibout the state of
satisfaction required by s 65 and its findings e tvay to that conclusion
revealed illogicality or irrationality amounting jorisdictional error. It is clear,
from the extracts from the Federal Court decisienagit above, that the Federal
Court emphatically disagreed with the Tribunal'siding that the first
respondent's return to Pakistan and failure to asgkim in the United Kingdom
was conduct which was inconsistent with the claifesd of persecution arising
as a result of homosexuality. It also seems ¢lesrthe Federal Court, acting on
the same material or evidence on which the decis@sbased, would have been
satisfied that the first respondent feared persecats alleged.

However, the correct approach is to ask whethewas open to the
Tribunal to engage in the process of reasoning hirchvit did engage and to
make the findings it did make on the material befior There was evidence that
the first respondent was married with four childeerd that he regularly visited
Pakistan to see his family after the time at whehsaid he commenced, as he
put it, "the practice of homosexuality" in the UAHn particular, he visited his
family for three weeks before coming to Australlauring the time when he said
he engaged in the "practice of homosexuality" m thAE, and when he visited
the United Kingdom, the evidence was that undeh lootil law and Shari'a in
the UAE homosexual activity was criminalis€d The first respondent also gave
comprehensive evidence of homosexual activity ie tHAE which was
uncorroborated. The Tribunal saw the first respondjive evidence and sought
answers and explanations from him. Such was tigestrary context in which
the Tribunal determined that the first responderdisduct, first in returning to
Pakistan and secondly in failing to seek asylunthiem United Kingdom, was
conduct which was inconsistent with his claimeddeat persecution as a result
of homosexuality.

The process of reasoning followed by the Tribumdijch needs to be
considered in the light of all of the evidence @et above, was as follows: the
Tribunal appeared to accept that homosexuals asial group in Pakistan were
the subject of persecution. It also appeared smrase that a person with a
genuine fear of persecution as a homosexual insRakwould not go back to
Pakistan and that a person with such a fear woekk sasylum at the first
available opportunity. The Tribunal then examitiegl first respondent's conduct
in the United Kingdom in 2006 and in returning takitan for three weeks in
2007. The Tribunal asked whether that conduct eassistent with a fear of
persecution based on the practice of homosexusdity to have occurred in the
UAE. The Tribunal then concluded that the condua$ not consistent with the

115 United States, Department of StaBxnuntry Report on Human Rights Practices
2006: United Arab Emiratedlarch 2007.
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claims of homosexual conduct said to form the bimithe fear of persecution.
The Tribunal essentially found that it was imprdeathat the first respondent
feared persecution because of homosexuality amethi It is that conclusion
which the Federal Court found illogical and irraad; it would have come to a
different conclusion which appears to be largelydohon the view that no-one in
Pakistan would necessarily discover that the fiesppondent had, as claimed,
engaged in the practice of homosexuality. The fddeourt differed from the
Tribunal in finding that the first respondent's rfed persecution as a result of
homosexuality was plausible whereas the Tribundlfband it improbable.

On the probative evidence before the Tribunal,ogichl or rational
decision maker could have come to the same coodws the Tribunal. Whilst
there may be varieties of illogicality and irratadity, a decision will not be
illogical or irrational if there is room for a lagal or rational person to reach the
same decision on the material before the decisiakem A decision might be
said to be illogical or irrational if only one cduasion is open on the evidence,
and the decision maker does not come to that csiocipor if the decision to
which the decision maker came was simply not opethe evidence or if there
Is no logical connection between the evidence &edriferences or conclusions
drawn. None of these applied here. It could reosaid that the reasons under
consideration were unintelligible or that there was absence of logical
connection between the evidence as a whole andetmons for the decision.
Nor could it be said that there was no probativéena which contradicted the
first respondent's claims. There was. The Tribuhd not believe the first
respondent's claim that he had engaged in thetipeaaf homosexuality" in the
UAE and accordingly it was not satisfied that haréel persecution if he returned
to Pakistan.

There is no sense in which the decision that itts¢ fespondent did not
fear persecution, or the findings upon which thatision was based, could be
said to be "clearly unjust", "arbitrary", "capriag’, "not bona fidé or
"Wednesburyinreasonable”. Whilst these analogous categorezs wot relied
on, they serve to confirm the want of jurisdictibesror by reference to the
closely related complaints of illogicality and iicnality. Neither the decision
that the Tribunal was not satisfied that the fiespondent feared persecution nor
the findings on the way to that conclusion wereational” or "illogical" in the
sense explained in these reasons. The Tribunatsidn did not show any
jurisdictional error.

Order

The appeal should be allowed. There should bersrds proposed by
Heydon J.



