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ORDERS

(1) A writ of certiorari issue directed to the secomdpondent, quashing
the decision of the second respondent handed dovih@ctober 2006
in matter 060431029.

(2) A writ of mandamus issue directed to the seconpardent, requiring
the second respondent to determine according téHevapplication for
review of the decision of the delegate of the fis$pondent dated
31 March 2006.

(3) The first respondent must pay the applicant’s castshe sum of
$5,000.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG3260 of 2006

SZIJON
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT
(revised from transcript)

1. This is an application filed on 8 November 2006,clihhas been set
down for final hearing under s.476 of thegration Act 1958(Cth) in
respect of a decision of the Refugee Review Tribudated
25 September 2006 and handed down on 5 October 2006he
Tribunal affirmed the decision of a delegate made3d March 2006,
refusing to grant a protection visa to the applican

2. Under s.476 the Court hakte same original jurisdiction in relation to
migration decisions as the High Court has underggmaph 75(v) of
the Constitution’ but its powers are confined by s.474(1) so thdao |
not have power to remit the matter to the Tribumdéss the Tribunal’'s
decision was affected by jurisdictional error. d dot have power
myself to decide whether the applicant qualifiesdgrotection visa or
any other permission to stay in Australia.
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3. The applicant arrived in Australia in January 20@é) a visa granted
to him as a journalist to cover a cricket seri€ 14 February 2006 he
applied for a protection visa, revealing no peraesisting him in this
application. In typed answers to the applicatiomt, he explained
why he sought protection in Australia against netta his country of
nationality, Pakistan. | shall not detail the psemature of his claimed
history.

4. Briefly, he claimed that while employed as a canrera in Pakistan he
had been sent to obtain video footage showing arasad which was
alleged to have a connection to the perpetratorsamf atrocity
elsewhere in the world. This footage, he said, sfesvn on television
with a commentary reporting the suggested assoniatiShortly after
the airing of the report, the identified reportdrtioe news item was
telephoned and threatened, and a day or two lhtempplicant also
received threatening telephone calls. He undedstio®m to have been
made by members of an extremist Muslim organisatmmected with
terrorists. He claimed that some months later:

On [date and time] after work | was riding my motbike
heading to my [location] | was confronted by twonraaiming
they are from [the terrorist organisation]. Theyghed me off the
bike and brutally bashed me and threatened me whigxill me
because | covered the news of [the organisationtlwvihas been
shown on TV; damaged the repute of their orgarosati “MAN
YOU WILL BE DEAD".

Later | have been treated in hospital for sustaimgdries and
reported the incident to the local police station.

5. The applicant presented medical evidence confirntiegassault and
contemporaneous newspaper reports, and also eeidenéirming that
he had made a complaint to the police. The appisaid:

41 What do you fear may happen to you if you go bao that
country?

As | have mentioned in Q 40 that | have been atihdky
the member of [the] organization following the cage of
news report been shown on TV covered by me and my
colleges reporter Mr M. After lodging the officedmplains
to the authorities the assailant are still not geprehended.
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| have great concern of my life safety.

| strongly believe that authorities in Pakistan léal to
protect my life because [the organisation] has vetsong
influence in Pakistan to kill a person like me &y easy
target for them.

44 Do you think the authorities of that country caand will
protect you if you go back? If not, why not?

Authorities in Pakistan are hopeless and failedgiee me
protection because | have continuously receivedthdea
threats by [the organisation’s members] but poldie not
make any effort to arrest any of those perpetrators

My concern fear is that police in Pakistan thinkgk kinds
of threats is a routine matter because | am an rady

working class citizen of Pakistan not a dignitaoybie cared
and looked after.

| have good reason to leave Pakistan following death
threats and brutally bashed by the [organisation’s]
members. | was sick of living a life full of feamave great
concern of my life safety.

Therefore | am taking this opportunity to seek asylin
Australia so | can live fear free life and enjo ttolerance
in humanity. | shall be great full if | have begranted a
protection visa in Australia. It will provide mehd
opportunity to contribute on the Australian soul uylizing
my skills and talent in the civilized society.

6. A delegate refused the application, and gave be@$ons:

| accept the applicant’s claim about the attacknom by members
of the [organisation]. He provided copies of neaser articles

which mentioned his name and which reported thedemt in

which he was physically attacked. | also accept the motive
behind the attack on the applicant was the peroepinhat he was
politically opposed to the militant group. Howevérdo not

accept that the government of Pakistan is unablertdect the
applicant.

Various information from independent sources citabdove
indicate that the current government of Pakistadetermined to
get rid of militants in the country. The Presideritthe United
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States views the Pakistani President as an imporaly in

waging war against Islamic militants. There isindication that
the militants in Pakistan are getting the upper thaim this

conflict against the government. There is evideilcshow that
the Pakistani government is able to protect itizers from harm
perpetrated by militant Islamic groups.

| do not accept that the applicant cannot seekqaidn from the
Pakistani government. His assailants appear tmibglto a not
so significant group. Whilst the group membersensrccessful
in harming him, it cannot be said that at that t@vernment of
Pakistan has failed to protect the applicant. Téeent efforts of
the Pakistani authorities to control the militarissan indication
that protection is available to the Pakistani ais including the
applicant.

As effective protection is available to the appticd find that he
does not face a real chance of being persecutedldhe return
to Pakistan in the foreseeable future. His feapefsecution is
consequently not well-founded.

7. On appeal to the Tribunal, the applicant was as$isy a solicitor who
presented a submission clearly taking issue wighrdasoning of the
delegate that there was “effective State protettmwailable to the
applicant in Pakistan. His submission includedftllewing passages:

With the utmost respect to the delegate, there ushmn the

country information adduced to allegedly supporfirading of

effective state protection that actually servesitdermine such a
view. For example, the information discloses that:

1. Pakistan isa refuge for terrorists, both local and
international

2. The Pakistani armytruggles to root out militants
despiteassigning 80,000 troops to the task (in the
Northwest Frontier)

3. Calls made by militant clerics to fight the Pskni
army in North Waziristan are answered by tribal
leaders

4. Some US officialsave questionedViusharraf’s desire
to aggressively battle militants
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5. Pakistan’s neighbours and western governments
continue to critically scrutinize Pakistan’s
commitment to the war on terrorism.

Of course, the Tribunal is not bound by the delegdtndings or
the material upon which those findings are based.

| submit that a resolution of this matter depeng®m whether
effective state protection is available to [the Bggnt]. An
affirmative finding to this issue will bleach thelfoundedness
of my client's fear of suffering persecution. Ading of
ineffective state protection, however will provida objective
basis to [the applicant's] fear of suffering perséon in
Pakistan.

My submission is my client’s fear is well founded.

Firstly, there are credible allegations emergingorfr the
independent material of State complicity in fostgriterrorism
and those responsible for committing terrorist actéie material,
for example, refers to Pakistan da refuge for terrorists” .
Pakistan's commitment to the war on terrorism is
“critically scrutinized” by Western governments. Historically,
Pakistan's military and intelligence services iréu‘personnel
sympathetic to Islamist militants”. It is indisputable that there
can be no question of state protection where tlaeStself is
complicit in the persecutory conduct or condonestaerates
persecutory conduct.

Secondly, | submit there is a lack of State pradacemanating
from my client's occupation as a television cameaamThere is
material attached hereto which serves to suppagt ¢bntention
that journalists and others involved in media inkBtan are

differentially exposed to a risk of harm and thigkris not allayed
by the prospect of state protection. That is tg, she material
indicates that my client’'s occupation as a joursatompromises
the adequacy of state protection because the $tateccasion
has discriminated against journalists and other ragoersonnel.
The material indicates, for example, that policePiakistan have
been responsible for the harassment of journalisteat

journalists and reporters have suffered an incragsnumber of
violent attacks; and that media intimidation undaeres a free
press in Pakistan.

Thirdly, I maintain that even in the absence oté&tamplicity or
toleration the Pakistani government is incapabled@afcharging
its obligation to protect persons in the positiodnthe applicant]

SZJQN v Minister for Immigration & Anor [2007] FMCA550 Reasons for Judgment: Page 5



from threats of harm made by Islamist militantasufficient state
protection is not rooted in any lack of resourc&is is because
terrorist attacks instigated by fundamentalist islat militants,

whether against targetted groups of people or ingials, are by
their very nature uncontrollable. The material aathed hereto
averts to the very high threat of terrorism throogh Pakistan

and to the fact that militants continue to targetstérn interests
and individuals identified as infidels or anti-Ishést. This

prevailing risk is, admittedly, one faced by memsbef the

Pakistani population; however the risk is amplifieckthe case of
[the applicant] who has been specifically earmarksdmilitants

as an individual who has betrayed Islam.

In summary, | submit that in the circumstanceshaf tase there
is an insufficiency of state protection. This ecéuse evidence
suggests that the conduct about which [the appticeomplains
is tolerated by the State. Terrorist organizati@me prevalent in
Pakistan; the threat of terrorist attacks by mikita remains high;
kidnappings, bombings, assassinations and assauiibsm the
existence of such a threat which remains undimedshy the
effluxion of time.

(emphasis in original)

8. The applicant presented further material for thiéudlral including by
way of statutory declaration, and much country iinfation concerning
insecurity in Pakistan and harms suffered by jolistsin particular,
including at the hands of government agencies.

Ground 1 — significant mistranslation of evidence

9. The applicant attended a hearing on 22 August 2008hich he was
invited by the Tribunal. His solicitor was preseahd the Tribunal
provided an interpreter who is recorded as beingliigd at the
NAATI Level 3. A transcript of what was said in @ish at the hearing
is in evidence before me, and there is no suggestidhe course of
that transcript that the attention of the Tribural,of the applicant’s
solicitor, was ever drawn to inadequacies of tiaish to English from
the Urdu language spoken by the applicant.

10. In the course of the hearing, the Tribunal ideetifiwhat it thought
were two significant inconsistencies in the applitsaevidence. From
a post-hearing submission forwarded by the soli@tmut a week after
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11.

the hearing, it seems that the applicant’s solicitas also left with the
impression that his client gave inconsistent ewdenand his
submission sought to explain the principal incaesisy. This
concerned whether the applicant claimed, and thesiled from
claiming, that his name had been given to the tistrorganisation by
the reporter, Mr M, in a telephone call to Mr M whipreceded a
threatening call to the applicant.

The applicant now presents to this Court an affiday an expert

translator revealing errors of translation at tiearing. His expertise
has not been challenged by the Minister, nor havedrrections to the
transcript. | shall set out the critical passagecerning the perceived
principal inconsistency, as corrected by the expert

APPLICANT: ... When.l.was_covering | ‘linserted:
t’he same night, the news was spread an When | was
there. The next day, MrMreceived a covering

phone from a private number saying that,
“You have done wrong. You have defamed “Deleted: T

our madrassa. We are not going to spar

D

- - e « *Deleted:
your life.” He said that, in his defence, “I
didnt do anything. | have just filed the| [Mame
corrected]

story. It was cameraman who made news
footage and named your madrassa.” The

4
) . . Inserted:
used abusive words, threatening him an

you and

O

cameraman - - -

TRIBUNAL.: So are you telling me that
the journalist told them your name?

APPLICANT: Yes.
TRIBUNAL: Why did he do that?

APPLICANT: | dont know. The next
day | received a phone call. They abused
me, threatened me and said that all this you
have done, we have come to know why. We
have talked to the reporter as well and we
know that you have done all this.

TRIBUNAL.: Sorry, talked to the what
— reporter, did you say?
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INTERPRETER:  Reporter.

APPLICANT: | asked, Mr M %ou have | °Deleted:
mentioned my name. He said, “I did not [name

mention your name in that way, not in that corrected]
way they have interpreted.” He said that
“The way they have obtained my phong
number and my details, they have obtained

®Deleted: why

\V

” SRt AR G YRR 7De|eted:

well. details
"Inserted:
name

TRIBUNAL.: I’'m just a bit confused

about this. They rang the journalist and
threatened him. |s that what you're saying?

APPLICANT: Yes.

TRIBUNAL.: Okay, so if they rang him
and threatened him, and then after they
threatened him, he gave your name as the
cameraman?

APPLICANT:  Actually, he did.not *Deleted:

mention my name. He said__my| notonly

cameraman...did. . the. .. work. |...only ®Inserted:

estahlished..the. . written..story......The.news did not

footage..was...made.. by. the..cameraman

which.is.his.job’ “Deleted:  that
the actual
(emphasis added) work has

been done by
me. He said
that “I have
just made the
news”; but
the news
footage has
been made
me.

°Inserted: my
cameraman
did the work.
I only
established
the written
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TRIBUNAL: So
journalist actually do?

what  did the

APPLICANT: Journalist has filed the
same story that has been reported by othé

two bomb blasters have received trainir
Geo News is a very popular channel ir
Pakistan; have a very large number of
viewers.

TRIBUNAL.: Okay, so are you saying
that these people knew that you were th
person who did the footage, because th
journalist told them when they rang to
threaten him?

APPLICANT: Yes. They came to know

TRIBUNAL: By you?
APPLICANT: *Yes.*
TRIBUNAL: Why would he tell them

that you were the cameraman?

APPLICANT: It is a simple thing that

e

\V

\U
=

story. The
news footage
was made by
the
cameraman
which is his
job.

YDeleted:
channels and
newspapers

Ynserted:
they were

nserted:
in England

Binserted:
same

“Deleted:
cameraman.
YInserted:
me.

PDeleted: It
is photograph
that is made
for the video.
Binserted:

Only the
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cameraman
will make a
video.

TRIBUNAL: | can understand that. |
know that, but what I'm saying, why would
a journalist tell people who are threatening
him that you were the person, the particular
person who made the footage?

APPLICANT: I’'m saying that he did YInserted:
not mention my name. He said that it was That's all he
done by the cameraman.__Thats._ all he said.

sajd!®

[72)

174

TRIBUNAL: Okay, so what you're
saying is in fact the journalist didnt
mention you by name to the persons who
were threatening him?

APPLICANT: Yes, but he said that this
thing was done by the cameraman.

TRIBUNAL: By a cameraman?
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APPLICANT:  It...means...not.._any | 'Deleted: If

cameraman..if | have gone. with him.then it's he said
my.name,. isnt it? _If he said _cameraman cameraman,
then itis.me..isntit?. Only me and him were that means |
there. from that organisatiot. was the
cameraman
who
accompanied
him; that

meant it was
me, because
from the
organisation,
means Geo. It
was he and me
who went for
coverage.
Yinserted: It
means not any
cameraman, if
| have gone
with him then
i's my name,
isn't it? If he
said
cameraman
then it is me,
isn't it? Only
me and him
were there
from that
organisation.

12. The first ground of review before me argues thatcritical
mistranslation occurred in relation to the passabieh | have marked
in bold, occurring at point 3 on page 6 of the s$@ipt. At this point,
the translator at the hearing attributed to theliegpt a very clear
statement that Mr M gave the telephone caller g@i@ant’s name as
the person who had been the cameraman for the g®otaThe
uncorrected transcript shows:
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13.

14.

15.

16.

17.

TRIBUNAL: Okay, so if they rang him and threatened
him, and then after they threatened him, he gave ygame as the
cameraman?

APPLICANT: Actually, he not only mentioned my name.
He said that the actual work has been done by khe.said that

“I have just made the news”; but the news footage been made
me.

On the true translation which | accept, the applicdid not say that
Mr M gave the applicant's name, but in fact rejdctBe Tribunal’s
understanding of his evidence:

APPLICANT: Actually, he did not mention my name. He
said my cameraman did the work. | only establistmedwritten
story. The news footage was made by the cameram&h is his
job.

| find that, in fact, the applicant always maintdrthat Mr M only told

the callers that an unnamed cameraman was respwimilihe footage

which had been aired. This error of translaticsuled in an apparent
contradiction by the applicant of himself withinllha page of the

transcript, and also resulted in the Tribunal inectly concluding that
the applicant had initially given an implausiblecaont of how the

attackers obtained his name.

The Minister’s counsel points out that, at thetsththe passage | have
extracted above, the applicant sé&s” to the Tribunal’s question
whether Mr M had‘told them your name” However, the Tribunal

properly sought clarification of this response, evhihe applicant in

fact provided. In my opinion, absent the mistratish, the Tribunal

would not have identified contradictory and impliéles evidence

which it thought had initially been given by thepapant.

The remainder of the relatively brief hearing wéeraded by further
mistranslations which are revealed in the evidenicéhe applicant’s
expert. However, in my opinion, these blemishekrait significantly
alter the gist of what was actually said by theliappt to the Tribunal,
although at times what he said was garbled in ka#ins.

The significance of the particular translation ermshich | have
emphasised above is shown in the reasoning ofrihenal. Under the
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heading‘Findings and Reasons”the Tribunal accepted the applicant’s
claim to have been attacked and injured on his knaye. It accepted
that he had provided the broadcast footage of thdrassa linked to
the overseas atrocity. However, the Tribunal $hal it had“serious
reservations that the attack on the applicant ..atesd to his filming of
the madrassa” It noted, and apparently did not reject, circtansal
evidence supporting his linking the attack with filisiing. It did not
find it necessary to explore what other reasoneetn@ght have been
for the applicant to have been attacked on his @ye from work.
Rather, its reasons for rejecting this claim reliepon particular
adverse findings in relation to the applicant'sdevice at the hearing,
as translated to it. It identified two matters lexgng a general
conclusion:

The Tribunal found aspects of the applicant’s aaldence about
threats made to him and how he knew that the thre@tre from
[the organisation] and related to his filming ofetimadrassa to be
unconvincing. In particular when the Tribunal sbtig
information from the applicant as to how the [thrgamisation]
would have known that the applicant filmed the raada the
applicant provided a variety of explanations inghgl that the
reporter involved in covering the event had tolde th
[the organisation] when he was threatened thatapplicant was
the cameraman. The Tribunal considers this tontggrobable.

Furthermore the applicant was equivocal in his ewice about
what measures he took between [the date of thecldttand
January 2006 (when he arrived in Australia) in t&a to the
threats he claims to have received. When asked agsastance
he sort from his superior at work the applicant yaded
inconsistent evidence. He claimed that he didtelbanyone at
work, he also claimed that he did tell his superidie further
claimed that his superior considered the claimedrghthreats to
be just prank calls yet he also claimed that theoreer
associated with the madrassa report also receivedats and
consequently fled the country because of thesattre

Accordingly the Tribunal does not accept that thgplecant’s
involvement in the film footage of the madrassa Wa®wvn by
members of [the organisation] or created an advergerest in
him by [the organisation] such that he was subjectongoing
threats by them and that they attacked him in Septe 2005.

SZJQN v Minister for Immigration & Anor [2007] FMCA550 Reasons for Judgment: Page 13



18.

19.

20.

In my opinion, its reasons show that it gave vegyniicant weight to a
finding that the applicant had givéimprobable” evidence thatthe
reporter involved in covering the event had toltigfibrganisation]
when he was threatened that the applicant was #neecaman’ The
Tribunal has therefore treated as pivotal to itasoming, the
mistranslation of the applicant's actual evidencéiclw | have
identified above.

It was common ground that authorities of the Fddéaurt binding
upon this Court have established that a Triburddsision is affected
by jurisdictional error if, objectively determinday the Court, the
applicant has been denied an opportunity requingds.B25 of the
Migration Act to be given to an applicarto give evidence and
present arguments relating to the issues arisingratation to the
decision under review'in the course of an attendance at a hearing.
There can be a breach of this requirement, evementhe Tribunal is
unconscious of the reason for the applicant beiegrided of that
opportunity (cf. Minister for Immigration & Multicultural &
Indigenous Affairs v SCARO003) 128 FCR 553 at [37], a®ZFDE v
Minister for Immigration & Citizenshi2007] HCA 35 at [32], [48],
[51]).

In particular, the Federal Court has held that rarslations occurring
at a hearing, of which the Tribunal is unaware, nggye rise to
jurisdictional error by reason of the failure tdoadl the opportunity
required under s.425. A frequently cited discus®ibthe principles is
that of Kenny J irPerera v Minister for Immigration & Multicultural
Affairs (1999) 92 FCR 6. At [39] her Honour said:

39 In the United States, courts of review haveogsad that, in
order to establish that a person was prevented fgiwving
relevant evidence or that an erroneous interpretati
influenced the outcome of the proceeding, the hgari
record must itself disclose the poor quality of the
interpretation or specific error must be shown on
appropriate evidence: seélartooni v Immigration and
Naturalization Servicat 340; Acewicz v Immigration and
Naturalization Servicg9th Cir 1993) 984 F 2d 1056 at
1062 and in a criminal trial contexMendiola v TexagTex
App 1995) 94 SW2d 157 at 162 . For present puoses
necessary to say only that | accept that it is oprihe
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applicant to show by reference to the transcript tbé
Tribunal hearing that the interpretation was soongpetent
that he was effectively prevented from giving hislence.
In evaluating the applicant’s case, however, onedseto
bear in mind that some infelicitous expression he t
transcript may be attributable to errors in trangmion, not
errors in interpretation.

21. Her Honour’s suggested test of whetlfdre interpretation was so
incompetent that he was effectively prevented frgiving his
evidence”has been applied in several cases. For exanmlaNFY v
Minister for Immigration & Multicultural & Indigenas Affairs[2005]
FCA 1723 Finkelstein J concluded that generally #tandard of
interpretation at a Tribunal hearing had been @i guality, so that the
applicant had not been able to have his evidencepeply
communicated to the Tribunal. His Honour also saged that the test
suggested by Kenny J might be met by a failure rahdlation in
relation to a critical piece of evidence giventa hearing. He said:

27 My general impression is that no one error ofiadency is
So severe as to show that the interpreter or therpmetation
was of such poor quality that the appellant wasdtively
deprived of his right to appear. But, when ongstback
and looks at the hearing as a whole and asks whetiee
appellant received a fair hearing, | think the amsvis that
he did not. The combination of insufficient andoimplete
translations, as well as the clear factual errons the part
of the interpreter, which the appellant was fortteig able
to correct in some instances, suggests that thelkpp had
no real opportunity to express himself and fullyswar
guestions put to him by the tribunal. This fadsachieve
the tribunal’s objective of providing a fair andsjuhearing.

22. The most recent decision in which the Federal Chad applied the
principles inPererais found in a judgment of Gray J's M175 of
2002 v Minister for Immigration & Citizenshij2007] FCA 1212. At
[51] his Honour assessed various errors of thapnéger, to consider
their “significance, or at least of potential significagcto the outcome
of the case; and whethefthe errors deprived the appellant of a fair
opportunity to succeed”

23. In the present case, upon my above findings, | ltaveluded that the
reasoning followed by the Tribunal was materialhfluienced by
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incorrectly translated evidence of the applicamtd dhat this error
satisfies the tests of a failure under s.425 wiiheghFederal Court has
identified in these cases. | therefore upholdfitts¢ ground of appeal.

Ground 2 — failure to address an element in the apigant’s claims

24. The Tribunal’'s reasoning did not end with its adeefinding as to the
applicant’s attribution of his assault to the tesiborganisation. It also
gave an alternative reason for affirming the dekggadecision, based
upon a finding that effective protection would beaidable to the
applicant if he returned to Pakistan. Its reaspmmas brief:

However, even if the Tribunal is wrong and the aapit has been
threatened by members of [the organisation] thebdimal does
not accept that the applicant is unable to avamelf of effective
state protection in the event that he were to dgesu to further
threats on his return to Pakistan.

The Tribunal notes the various country informatitrat the
applicant has provided to contend that the authesiof Pakistan
selectively withhold protection from journalistsdaim fact are not
infrequently responsible for the mistreatment afrj@lists. The
Tribunal notes that these incidents refer to spedificidents
where journalists are involved in events such asfilming of an
airbase in contravention of the Secrets Act or temath of
journalists working in areas of high conflict suat NWFP.

The Tribunal accepts that in some events or amonigpes
groupings of journalists such as those who havelaigal profile
or a track record of exposing or attacking governingolicy, the
authorities may well selectively withhold proteatio However,
the Tribunal considers that withholding of protectiin these
occasions is by reason of an (imputed) politicaiham and not
simply or essentially by reason [of] their professias a
journalist.

The Tribunal notes that the applicant’s career gearnalist has
involved for the most part the coverage of sporgngnts such as
cricket and other events such as the Asian Tsunarihe
applicant has not made the claim to have, and enviiew of the
Tribunal does not have, a profile as a journalistorhas opposed
the government or been instrumental in politicaltaiipn. The
applicant stated at the hearing that he did not éav political
profile or any particular political opinions.
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The Tribunal does not accept the adviser’'s suggestiat the
attack upon the applicant in September 2005 maye havfact
been by (secret) agents of the state and as suehapplicant
cannot avail himself of state protection as it he tstate that is
seeking to harm him. The Tribunal considers thos bie
conjecture. The applicant has not made this claimself and in
fact is adamant that it was [the organisation] wéitacked him.

The Tribunal does not accept that the applicana asember of a
particular social group conceived of as journalistgould be
denied effective state protection on his returiPékistan MIMA

v Respondent S152/20@3004) 222 CLR 1). The Tribunal notes
in this regard that the applicant did report thecident of
11 September 2005 and that the authorities did aedp
appropriately.

Accordingly the Tribunal is not satisfied that theplicant has a
well-founded fear of persecution for a Conventieason upon
return to Pakistan.

25. It is plain, except in the first paragraph of th®ee quoted extract, that
this discussion addressed a contention which had leéaborated by
the applicant’s solicitor in his submissions to ffréunal: that there
was support in general country information for #pplicant to have a
concern that protection would be withheld from Hipnreason of his
membership of the profession of journalists.

26. The second ground of review argued before me cdstdhat the
Tribunal failed to address a different point raidedthe applicant’s
solicitor in his written submission to the Tribunalhich | have
extracted above. This clearly raised a generat@wnthat no Pakistani
who was the target of attack by an extremist oggion would
receive the requisite standard of effective pradectrom the law
enforcement authorities in Pakistan.

27. The only possible indication in the Tribunal’s reas that it addressed
this submission might be found in the first seneeirt the paragraph
commencing the above discussion. There, the Tabumade the
general statementthe Tribunal does not accept that the applicant is
unable to avail himself of effective state protattin the event that he
were to be subject to further threats on his retdon Pakistan’
However, this appears only to introduce the spediscussion which
follows, addressing whether a journalist such asagpplicant would be
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28.

29.

“denied effective state protection on his returnPakistan” by reason
of his membership of that class or his perceivddigal opinions as a
journalist. The Tribunal provided no discussiontlodé contentions of
the applicant’s solicitor when disputing the deleggassessment of the
level of protection available generally in Pakistanpersons targeted
by extremist organisations.

In the present case, | am prepared to infer froenahsence of such
discussion, that the Tribunal overlooked the needddress important
contentions in relation to the adequacy of statégotion which were
before it. | consider it likely that the Tribunadas distracted by the
elaboration of a different concern, provided in lw#er submissions of
the applicant’s solicitor. However, the generahtemtion had been
clearly articulated before the Tribunal, includiby way of evidence
given by the applicant at the hearing. At pageR&e transcript he
said:

TRIBUNAL.: Is there something else you would like to
tell me about?

APPLICANT: Yes. People becoming target for terrorists.

APPLICANT: What | want to say is that Australia is

spending a lot of money and making huge effortprédect its
citizens from diversity [sic: adversity ?].  Nothinis being
happened in Pakistan. They are not doing anythogrotect
their people from terrorists and | have been knoln the
terrorists. | would be the easy target. Pakistes been attacked
twice. He travels wearing bulletproof jacket. ks - - -

TRIBUNAL: Who's this?

INTERPRETER: The president of Pakistan.

In its earlier boiler plate recitation of legal mriples, the Tribunal
correctly identified thatthe persecution must have an official quality,
in the sense that it is official, or officially tolated or uncontrollable
by the authorities of the country of nationalitywhich points to an
element which is required to be addressed wherpdlsgecution which
is feared is that of a non-State agency. Autlewitn the Federal Court
and High Court have explored the standard of ptioieevhich should
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30.

31.

32.

be considered in a case such as the present,tinybar as to whether
the persecution iuncontrollable” by the authorities of the country of
nationality. There is support in the Federal Cadbet a Tribunal is
required to consider, at least in circumstances revhibere were
grounds for concern, whether the state authontimsld have measures
available “sufficient to remove a real chance of persecutiofsee
SGNB v Minister for Immigration & Multicultural & ndigenous
Affairs (2003) 132 FCR 192 at [32]-[35], where Selwaystdssed the
judgment of Lindgren J in the Full Couvtinister for Immigration &
Multicultural Affairs v Prathapan(1998) 86 FCR 95. See also my
discussion of this point iISZEQI v Minister for Immigration & Anor
[2005] FMCA 1615 at [28]-[40] — | note frorBZEQI v Minister for
Immigration & Multicultural & Indigenous Affair$2006] FCAFC 94
that an appeal to the Full Court did not proceed).

More recently, the Full Court Irf8ZDWR & Anor v Minister for
Immigration & Multicultural & Indigenous Affairs &nor (2006) 149
FCR 550 has identified the relevant test from pgesan the High
Court judgment irMinister for Immigration & Multicultural Affairs v
Respondents S152/200304) 222 CLR 1 at [28]:

18. ... The standard of protection referred to in thses is that
of a reasonably effective police force and a reatbn
impartial system of justice ...

(See alsdrespondents S152/20a8[16], [19] and [26]).

In the present case, the applicant’s contentiongesponse to the
delegate’s reasoning clearly, in my opinion, raisecheed for the
Tribunal to address whether any Pakistani in thesitpm of the
applicant, who claimed to have become the targetetdliation by a
terrorist organisation in Pakistan, would receiveaive protection
from the Pakistani authorities according to thandard.

In my opinion, the Tribunal failed to perform angnsideration of this
important issue, and this provides a second juimgdial error
affecting its decision. | would therefore upholtktsecond ground
also.
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33. Since | have upheld both grounds of review, vitigtboth elements in
the Tribunal's reasoning, there is no reason | Eheuthhold relief
from the applicant.

| certify that the preceding thirty-three (33) paragraphs are a true copy of
the reasons for judgment of Smith FM

Associate: Lilian Khaw

Date: 18 September 2007
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